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GREAT  IMPEACHMENT 

AND 

TRIAL  OF  ANDREW  JOHNSON, 

President  of  the  United  States. 


The  impeachment  of  Andrew  Johnson  forms 
an  important  epoch  in  the  history  of  the  United 
States ;  he  was  the  first  President  brought  to  the 
bar  of  the  Senate  to  answer  the  charge  of  high 
crimes  and  misdemeanors.  Before  Mr.  Johnson's 
accession  to  the  Presidency,  and  for  a  few  months 
after  his  assumption  of  that  high  office,  his  politics 
•were  of  the  extreme  Republican  or  Radical  school. 
During  the  summer  and  autumn  of  1865,  Mr. 
Johnson  undertook  to  restore  the  State  Govern- 
ments of  the  Commonwealths  which  had  receded 
from  and  waged  war  against  the  national  authority. 
This  important  task  Mr.  Johnson  sought  to  ac- 
complish on  principles  directly  opposed  to  his 
previous  political  professions.  The  Thirty-Ninth 
Congress  at  its  first  session  dissented  from  the  re- 
conduction views  of  the  President;  the  President, 
however,  paid  little  heed  to  the  wishes  of  Con- 
gress, and  insisted  on  carrying  out  what  he  termed 
his  policy.  Congressmen  of  extreme  views,  for- 
mer political  associates  of  Mr.  Johnson,  boldly 
denounced  his  reconstruction  measures  on  the 
floor  of  the  House  of  Representatives,  and  even 
in  the  more  dignified  Senate,  the  Executive's 
Southern  policy  was  severely  criticised. 

Mr.  Johnson  saw  fit  to  notice  these  strictures 
of  Senators  and  Representatives,  and  in  nume- 
rous public  speeches  he  spoke  of  Congress  in  the 
bitterest  terms.  Nor  did  he  confine  himself  to 
words  alone.  In  all  his  official  acts  he  evinced  a 
determination  to  weaken  the  influence  of  the 
majority  of  Congress.  The  Representatives  were 
quite  as  determined  as  the  Executive,  and  his  un- 
friendly acts  were  repaid  by  legislation  specially 
framed  to  defeat  his  plans  of  Southern  restora- 
tion. The  breach  between  Congress  and  the 
Executive  grew  wider  and  wider,  and  when  the 
second  session  of  the  Thirty-ninth  Congress 
opened,  the  Radical  Representatives  were  deter- 
mined to  examine  the  official  conduct  of  the 
President,  with  a  view  to  impeachmeut.  At  the 
head  of  the  first  impeachment  movement  was 
James  M.  Ashley,  of  Ohio.  On  the  17th  of  De- 
cember, 1866,  he  introduced  a  resolution  for  the 
appointment  of  a  select  committee  to  inquire 


whether  any  acts  had  been  done  by  any  officer  of 
the  Government  of  the  United  States,  which,  in 
contemplation  of  the  Constitution,  are  high 
crimes  and  misdemeanors.  This  resolution,  re- 
quiring a  two-thirds  majority  for  its  adoption, 
was  not  agreed  to.  On  the  7th  day  of  January, 
1867,  Representatives  Benjamin  F.  Loan,  of  Mis- 
souri, and  John  R.  Kelso,  of  the  same  State, 
offered  resolutions  aiming  at  the  impeachment  of 
the  Executive,  and  on  the  same  day  Mr.  Ashley 
formally  charged  President  Johnson  with  the 
commission  of  high  crimes  and  misdemeanors. 
The  resolutions  of  Messrs.  Loan  and  Kelso,  and 
the  charges  of  Mr.  Ashley,  were  referred  to  the 
Judiciary  Committee. 

On  the  28th  of  February  following,  a  majority 
of  the  Judiciary  Committee  reported  that  they 
had  taken  testimony  of  a  character  sufficient  to 
justify  a  further  investigation,  and  regretted  their 
inability  to  dispose  definitely  of  the  important 
subject  committed  to  their  charge,  and  bequeathed 
their  unfinished  labors  to  the  succeeding  Congress. 

Tl&o   Fortieth  Congress* 

On  the  4th  day  of  March,  1867,  the  Fortieth 
Cougress  convened;  it  was  composed  largely  of 
members  who  had  served  in  the  previous  body. 
On  the  fourth  day  of  the  session,  Mr.  Ashley  pro- 
posed that  the  Judiciary  Committee  continue  the 
investigations  with  reference  to  the  impeachment 
of  the  President.  This  proposition  was  agreed  to, 
and  was  immediately  followed  by  a  resolution 
from  Sidney  Clarke,  of  Kansas,  requesting  the 
committee  to  report  on  the  first  day  of  the  meet- 
ing of  the  House  after  the  recess.  This  latter 
provision  was  not  complied  with  by  the  commit- 
tee; there  was  a  mid-summer  session,  short  and 
busy;  but  the  impeachment  investigation  was  not 
heard  of  until  the  25th  day  of  November,  1867, 
when  three  reports  were  presented  to  Congress — 
one  majority  and  two  minority;  the  majority  re- 
port recommended  the  impeachment  of  the  Pre- 
sident for  high  crimes  and  misdemeanors.  TJiq 
two  minority  reports,  each  signed  by  two  mam- 
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bers  of  the  committee,  advocated  the  suppression 
of  any  further  proceedings.  The  reports  were 
received  and  laid  over  until  the  6th  of  December; 
a  spirited  discussion  took  place,  and  was  pro- 
longed until  the  close  of  the  day's  session.  On 
the  7th  the  final  vote  was  taken,  and  it  stood— for 
impeachment,  56;  against  impeachment,  109;  and 
thus  ended  the  first  attempt  to  bring  Andrew 
Johnson  to  trial. 

The  Second  Effort. 

^  The  next  movement  toward  impeachment 
grew  out  of  a  series  of  letters  which  had  passed 
between  President  Johnson  and  General  Grant  in 
the  surrender  of  the  War  Office  bv  the  latter  to 
Secretary  Stanton,  in  conformity  with  the  action 
of  the  Senate.  This  correspondence  was  read  in 
the  House  on  the  4th  of  February,  1868,  and  re- 
ferred to  the  Reconstruction  Committee.  The 
object  of  this  reference  was  to  enable  the  com- 
mittee to  decide  whether  Mr.  Johnson  had  or  was 
disposed  to  place  such  obstruction  in  the  way  of 
the  acts  of  Congress  as  to  render  his  impeach- 
ment necessary.  The  committee  examined  wit- 
nesses, and  deliberated  upon  the  project  until  the 
13th  inst.,  when  they  decided  against  presenting 
articles  of  impeachment. 

An  Impeachment  Effected. 

With  the  failure  of  the  second  attempt,  those 
in  favor  of  impeachment  abandoned  all  hopes  of 
their  project  ever  succeeding.  And  this  feeling 
was  shared  by  the  nation  at  large. 

The  President  determined  otherwise,  and  on 
the  21st  of  February,  Congress  and  the  country 
were  startled  by  the  following  communication, 
which  was  on  that  day  submitted  to  the  House  of 
Representatves,  by  the  Secretary  of  War,  Hon. 
Edwin  M.  Stanton: — 

Was  Department.  Washington   City,  Feb.  21, 
lS63.—Sir:— General  Thomas  has  just  delivered  to 
me  a  copy  of  the  inclosed  order,  which  you  will  please 
communicate  to  the  House  of  Representatives. 
Your  obedient  servant, 

Edwin  M.  Stanton,  Secretary  of  War. 
Hon.  Schuyler  Colfax,  Speaker  of  the  House  of  Re- 
presentatives. 

Executive  Mansion,  Washington,  Feb.  21,  186S.— 
Sir:-  By  virtue  of  power  and  authority  vested  in 
me,  as  President,  by  the  Constitution  and  laws  of  the 
United  States,  you  are  herehy  removed  from  office,  as 
Secretary  of  the  Department  of  War,  and  your  func- 
tions as  such  will  terrninute  upon  receipt  of  this  com- 
munication. You  will  transfer  to  Brevet  Major-Gene- 
ral Lorenzo  Thomas,  Adjutant-Generalof  the  Army, 
who  has  this  day  been  authorized  and  empowered  to 
act  as  Secretary  of  War  ad  interim,  all  records,  papers, 
and  other  public  property  now  in  your  custody  and 
•  charge.    Respectfully,  yours, 

(Signed)  Andrew  Johnson, 

President  of  the  United  State*. 
To  the  Hon.  Edwin  M.  Stanton,  Washington,  D.  C. 

The  House  at  once  referred  this  action  of  the 
President's  to  the  Reconstruction  Committee, 
with  authority  to  report  upon  it  at  any  time. 
The  Representatives  friendly  to  the  President 
next  endeavored  to  obtaiu  an  adjournment  until 
Monday,  the  21th,  Saturday  being  Washington's 
birthday.  The  Republican  members  voted  solidly 
agpaiast  this  proposition.   Just  before  the  close  of 


the  day's  session,  Hon.  John  Covode  offered  the 

following  resolution  as  a  question  of  privilege: — 

Resolved,  That  Andrew  Johnson,  President  of  the 
United  States,  be  impeached  for  high  crimes  and  mis- 
demeanors. 

This  resolution  was  also  referred  to  the  Com- 
mittee on  Reconstruction. 

The  unexpected  action  of  the  President  in  the 
case  of  Mr.  Stanton  took  the  Senate  quite  aback, 
and  that  body  considered  the  matter  in  Executive 
Session,  and  after  a  secret  deliberation  of  seven 
hours'  duration,  the  following  resolution  was 
adopted:— 

Whereas,  The  Senate  has  received  and  considered 
the  communication  of  the  President,  stating  that  he 
had  removed  Edwin  M.  Stanton,  Secretary  of  War, 
and  had  designated  the  Adjutant-General  of  the  Army 
to  act  as  Secretary  of  War  ad  interim ;  therefore, 

Resolved,  By  the  Senate  of  the  United  States,  that 
under  the  Constitution  and  laws  of  the  United  States, 
the  President  has  no  power  to  remove  the  Secretary 
of  War  and  to  designate  any  other  officer  to  perform 
the  duty  of  that  office  ad  interim, 

Excitement  Throughout  the  Country. 

The  country  was  thrown  into  the  wildest  state 
of  excitement  by  the  action  of  the  President  ;  it 
was  generally  admitted  that  he  had  defied  Con- 
gress. The  Republicans  urged  immediate  im- 
peachment, the  Democrats  argued  that  the  Presi- 
dent's course  was  justified  by  the  Constitution  of 
the  United  States.  Civil  war  was  presaged;  the 
ultra  Democrats  avowed  their  readiness  to  sup- 
port the  President  against  impeachment  by  force 
of  arms,  and  the  Executive  Mansion  was  ex- 
posed to  a  fire  of  telegraphic  despatches  advising 
Mr.  Johnson  to  stand  firm,  and  proffers  of  men 
and  arms.  The  Radical  Republicans  favored  the 
President  of  the  Senate  and  Speaker  of  the  House 
with  missives  of  sympathy  and  encouragement; 
they,  too,  were  ready  to  resort  to  arms.  But 
this  was  merely  the  smoke  of  the  conflict,  the 
majority  of  the  people  were  opposed  to  the  em- 
ployment of  force.  All  were  anxious,  but  none 
but  a  few  desperate  adventurers  thought  of  initiat- 
ing civil  strife. 

The  22d  of  February,  186S,  in  Congress. 

Meanwhile  Congress  went  coolly  and  deter- 
minedly to  its  work.  It  convened  on  the  anni- 
versary of  Washington's  birth,  and  at  ten  minutes 
past  two  o'clock,  Hon.  Thaddeus  Stevens  arose  to 
make  a  report  from  the  Committee  on  Recon- 
struction. 

The  Speaker  gave  an  admonition  to  the  specta- 
tors in  the  gallery  and  to  members  on  the  floor 
to  preserve  order  during  the  proceedings  about  to 
take  place,  and  to  manifest  neither  approbation 
nor  disapprobation. 

Mr.  Stevens  then  said:— From  the  Committee 
on  Reconstruction  I  beg  leave  to  make  the  fol- 
lowing report: — That,  in  addition  to  the  papers 
referred  to  the  committee,  the  committee  find 
that  the  President,  on  the  21st  day  of  February, 
18G8,  signed  and  ordered  a  commission  or  letter 
of  authority  to  one  Lorenzo  Thomas,  directing 
and  authorizing  said  Thomas  to  act  as  Secretary 
of  War  ad  interim,  and  to  take  possession  of  the 
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books,  records,  papers  and  other  public  property 
In  the  War  Department,  of  which  the  following 
is  a  copy  :— 

Exfcctivb  Mansion,  Washington,  D.  C,  Pebrnary 
21,  186a— Sir:— The  Hon.  Edwiu  M.  Stanton  having 
been  removed  from  office  as  Secretary  of  War,  you 
are  hereby  authorized  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  and  will  immediately  enter 
upon  the  discharge  of  the  duties  pertaining  to  that 
office.  Mr.  Stanton  has  been  instructed  to  transfer  to 
you  all  records,  books,  papers  and  other  public  pro- 
perty intrusted  to  his  charge.    Respectfully  yours. 

(Signed)  .  Andrew  Jounson. 

To  Brevet  Major-General  Lorenzo  Thomas,  Adjutant- 
General  United  States  Army,  Washington,  D.  C. 

(Official  copy.) 
Respectfully  furnished  to  lion.  Edwin  M.  Stanton. 
(Signed)  L.  Thomas. 

Secretary  of  War  ad  interim. 

Upon  the  evidence  collected  by  the  committee, 
which  is  hereafter  presented,  and  iu  virtue  of  the 
powers  with  which  they  have  been  invested  by 
the  House,  they  are  of  the  opinion  that  Andrew 
Johnson,  President  of  the  United  States,  be  im- 
peached of  high  crimes  and  misdemeanors.  They 
therefore  recommend  to  the  House  the  adoption 
of  the  accompanying  resolution. 
Thaddeus  Stevens,         C.  T.  Hurlburd, 
George  S.  Boutwell,      J.  F.  Farnsworth, 
John  A.  Bingham,  F.  C.  Beaman, 

H.  E.  Paine. 

Resolved,  That  Andrew  Johnson,  President  of 
the  United  States,  be  impeached  of  high  crimes 
and  misdemeanors. 

The  report  having  been  read,  Mr.  Stevens  said  : 
"Mr.  Speaker,  it  is  not  my  intention,  in  the  first 
instance,  to  discuss  the  question,  and  if  there  be 
no  desire  on  the  other  side  to  discuss  it,  we  are 
willing  that  the  question  shall  be  taken  on  the 
knowledge  which  the  House  already  has.  In- 
deed, the  fact  of  removing  a  man  from  office 
while  the  Senate  is  in  session,  without  the  consent 
of  the  Senate,  is  of  itself,  if  there  was  nothing 
else,  always  considered  a  high  crime  and  misde- 
meanor, and  was  never  practiced.  But  I  will  not 
discuss  this  question  unless  gentlemen  on  the 
other  side  desire  to  discuss  it." 

Gentlemen  on  the  other  side  did  anxiomly 
desire  to  discuss  the  question ;  and  a  very 
lively  debate  ensued,  terminating  at  quarter 
after  eleven  o'clock  at  night.  The  debate  was 
reopened  at  ten  o'clock  on  Monday  morning  and 
continued  until  five  in  the  afternoon,  when  the 
House  proceeded,  amid  great  but  suppressed  ex- 
citement, to  vote  on  the  resolution,  as  follows  :— 

Resolved,  That  Andrew  Johnson,  President  of  the 
^United  States,  be  impeached  of  high  crimes  and  mis- 
demeanors. 

Daring  the  vote  excuses  were  made  for  the  ab- 
sence of  Messrs.  Robinson,  Benjamin,  Washburn 
(Ind.).  Williams  (Ind.),  Van  Horn  (Mo.),  Trimble 
(Tcnn.),  Pomeroy,  Donnelly,  Koontz,  Maynard, 
and  Shellabargcr. 

The  Speaker  stated  that  he  could  not  consent 
that  his  constituents  should  be  silent  on  so  grave 
an  occasion  ,  and  therefore,  as  a  member  of  the 
House,  he  voted  yea. 

The  vote  resulted— yeas,  126  ;  nays,  47,  as  fol- 
lows :— 


Allison, 

Ames, 

Aiderson, 

Arnell, 

Ashley  (Nev.), 

Ashley  (Oaio), 

Bailey, 

Baker, 

Baldwin, 

Banks, 

Beaman, 

Beatty, 

Benton, 

Bingham, 

Blaine, 

Blair. 

Boutwell, 

BromwelL 

Brooraall, 

Buckland, 

Butler, 

Cake, 

Churchill, 

Clarke  (Ohio), 

Clarke,  (Kan.), 

Cobb, 

Coburn, 

Cook, 

Cornell, 

Covode, 

Cullora, 

Dawes, 

Dodge, 

Driers, 

Eckley, 

Eggleston, 

Eliot. 

Farnsworth, 

Ferris, 

Ferry, 

Fields, 

Gravely, 

Adams, 

Archer, 

Axtell, 

Barnes, 

Barnum, 

Beck, 

Boyer, 

Brooks, 

Burr, 

Gary, 

Cnanler, 

Eldridge, 

Fox, 

Getz, 

Glossbrenner. 
Golladay, 


V  K  A3. 

Griswold, 

Ilalsey, 

Harding, 

Hiaby, 

Hill, 

Hooper, 

Hopkins. 

Hubbard  (la.), 

Hubbard  (W.Va.) 

Hnlburd, 

Hunter, 

luu'ersoll, 

Jeuckes, 

Judd, 

Julian, 

Kdley, 

Kelocy, 

Ketcham, 

Kitchen, 

Laflin, 

Lawrence  (Pa.), 

Lawrence  (Ohio), 

Lincoln, 

Loan, 

Logan, 

Loushridge, 

Lynch, 

Mallory, 

Marvin, 

McCarthy, 

McClnrg, 

Mercur, 

Milher, 

Moore, 

Moorhead, 

Morrell, 

Mullius, 

Myers, 

Newcomb, 

Nunn. 

O'Neill, 

Orth, 

NAYS. 

Grover, 

Haight, 

Holman, 

Hotchkies, 

IIubb:ird  (Conn.), 

Humphrey, 

Johnson, 

Jones, 

Kerr, 

Knott, 

Marshall, 

McCorraick, 

McCullough, 

Morgan, 

Morrissey, 

Mungen, 


Paine, 

Per  ham, 

Peters, 

Pike, 

Pile. 

Plants, 

Poland, 

Polsley, 

Price, 

Raum, 

Robertson, 

Sawyer, 

Schenck, 

Scofteld, 

Seyle, 

Shanks, 

Smith, 

Spalding, 

Starkweather, 

Stevens  (N.  H.J, 

Stevens  (Pa.), 

Stokes, 

Taffee, 

Taylor, 

Trowbridge, 

Twitchell, 

Upson, 

Van  Aernam, 

Van  Horn  (N.Y.), 

Van  Wyck, 

Ward, 

Washburn  (Wis.), 
Washburne  (111.), 
Washburn  (Mass) 
Welker, 
Williams  (Pa.), 
Wilson  (Iowa), 
Wilson  (Ohio), 
Williams  (Pa.), 
Windom, 
Woodbridge, 
And  Speaker-126. 

Kiblack, 

Nicholson, 

Pnelps. 

Pruvn, 

Randall, 

R088, 

Sitgreaves, 
Stewart, 
Stone, 
Taber, 

Trimble  (Ky.), 
Van  Auken, 
Van  Trump, 
Wood, 

Woodward— 4Z. 


The  announcement  of  the  result  elicited  no 
manifestation,  but  the  immense  audience  which 
had  filled  the  galleries  and  corridors  all  the  day, 
gradually  dispersed  till  it  was  reduced  to  less  than 
oue-fourth  its  original  number. 

Mr.  Stevens  moved  to  reconsider  the  vote  by 
which  the  resolution  was  agreed  to,  and  also 
moved  to  lay  the  motion  to  reconsider  on  the 
table. 

The  latter  motion  was  agreed  to,  this  being  the 
parliamentary  mode  of  making  a  decision  final. 

Mr.  Stevens  then  moved  the  following  resolu- 
tion :— 

Resolved,  That  a  committee  of  two  be  appointed  to 
go  to  the  Senate,  and  at  the  bar  thereof,  iu  the  name 
of  the  House  of  Representatives  and  of  all  the  people 
of  the  United  States,  to  impeach  Andrew  Johnson, 
President  of  the  United  States,  of  high  crimes  and 
misdemeanors,  and  acquaint  the  Senate  that  the 
House  of  Representatives  will,  in  due  time,  exhibit 
particular  articles  of  impeachment  aeainst  him,  and 
make  good  the  same,  and  that  the  committee  do  de- 
mand that  the  Senate  take  the  order  for  the  apnea*, 
ance  of  said  Andrew  Johnson  to  answer  to  said  im- 
peachment. 
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Second,  Resolved,  that  a  committee  of  seven  be  ap- 
pointed to  prepare  and  report  articles  of  impeach- 
ment against  Andrew  Johnnon,  President  of  the 
United  Statee.  with  power  to  send  for  persons,  papers 
and  records,  and  to  take  testimony  under  oatb. 

The  Democratic  members  attempted  to  resort 
to  filibustering,  but  were  cut  off,  after  an  in- 
effectual effort,  by  a  motion  to  suspend  the  rules, 
so  as  to  bring  the  House  immediately  to  a  vote  on 
Che  resolutions.  The  rules  were  suspended,  and 
Qie  resolutions  were  adopted.  Yeas,  124;  nays, 
42. 

The  Speaker  then  announced  the  two  com- 
mitees  as  follows:— 

Committee  of  two  to  announce  to  the  Senate 
Hie  action  of  the  House — Messrs.  Stevens  (Pa.), 
«d  Bingham  (Ohio.) 

The  committee  of  seven  to  prepare  articles  of 
"tnpeachment,  consists  of  Messrs.  Boutwell 
(Mass.),  Stevens  (Pa.),  Bingham,  (Ohio),  Wilson, 
(la.),  Logan,  (111.),  Julian,  (Ind.),  and  Ward 
(N.  Y.) 

The  House  at  twenty  minutes  past  six  ad- 
journed. 

Impeachment  Under  the  Constitution. 

The  views  and  opinions  of  the  fathers  of  the 
Republic  on  the  subject  of  impeaching  and  re- 
moving from  office  the  Executive  of  the  govern- 
ment, may  be  readily  gathered  from  the  following 
debate  in  the  Federal  Convention: — 

In  the  Convention  which  formed  the  Constitu- 
tion of  the  United  States,  on  June  2,  1787,  Mr. 
Williamson,  seconded  by  Mr.  Davie,  moved  that 
the  President  bo  removed  on  impeachment  and 
conviction  of  malpractice  or  neglect  of  duty, 
which  was  agreed  to. 

On  July  20,  Mr.  Pinckney  and  Mr.  Gouvernenr 
Morris  moved  to  strike  out  this  provision.  Mr. 
Pinckney  observed  that  the  President  ought  not 
to  be  impeachable  while  in  office. 

Mr.  Davie  said: — If  he  be  not  impeachable  while 
in  office,  he  will  spare  no  efforts  or  means  what- 
ever to  get  himself  re-elected.  He  considered 
this  as  an  essential  security  for  the  good  behavior 
of  the  Executive.  Mr.  Williamson  concurred  in 
making  the  Executive  impeachable  while  in  office. 

Mr.  Gouverneur  Morris  said: — He  can  do  no 
criminal  act  without  coadjutors,  who  may  be  pun- 
ished. In  case  he  should  bo  re-elected  that  will 
be  a  sufficient  proof  of  his  Innocence.  Besides, 
who  is  to  impeach?  Is  the  impeachment  to  suspend 
his  Junctions?  If  it  is  not,  the  mischief  will  go  on. 
If  it  is,  the  impeachment  will  be  nearly  equiva- 
lent to  a  displacement,  and  will  render  tho  Exe- 
cutive dependent  on  thoso  who  are  to  impeach. 

Colonel  Mason  remarked:— No  point  is  of  more 
importance  than  that  the  right  of  impeachmeut 
shonld  be  continued.  Shall  any  man  bo  above 
justice?  Abovo  all,  shall  that  man  bo  above  it 
who  can  commit  tho  most  extensive  injustice? 
When  great  crimes  were  committed,  he  was  for 
punishing  tho  principal  as  well  as  tho  coadjutors. 
There  had  been  much  debate  and  difficulty  as  to  | 


the  mode  of  choosing  the  Executive.  He  approved 
of  that  which  had  been  adopted  at  first,  namely, 
of  referring  the  appointment  to  the  National 
Legislature.  One  objection  against  electors  was 
the  danger  of  their  being  corrupted  by  their  can- 
didates, and  this  furnished  a  peculiar  reason  m. 
favor  of  impeachments  while  in  office.  Shall  the 
man  who  has  practiced  corruption,  and  by  that 
means  procured  his  appointment  in  the  first  in- 
stance, be  suffered  to  escape  punishment  by  re- 
peating his  guilt? 

Dr.  Franklin  was  for  retaining  the  clause  as  fa- 
vorable to  the  Executive.  History  furnishes  one 
example  of  a  first  magistrate  being  brought  for- 
mally to  justice.  Everybody  cried  out  against 
this  as  unconstitutional.  What  was  the  practice 
before  this  in  cases  where  the  Chief  Magistrate 
rendered  himself  obnoxious?  Why,  recourse  was 
had  to  assassination,  in  which  he  was  not  only 
deprived  of  his  life,  but  of  the  opportunity  of 
vindicating  his  character.  It  would  be  the  best 
way,  therefore,  to  provide  in  the  Constitution 
for  the  regular  punishment  of  the  Executive 
where  his  misconduct  should  deserve  it,  and  fear 
his  honorable  acquittal  where  he  should  be  ur> 
justly  accused. 

Mr.  Gouverneur  Morris  would  admit  cornrp- 
tion  and  some  other  few  offenses  to  be  such  as 
ought  to  be  impeachable;  but  he  thought  the 
cases  ought  to  be  enumerated  and  defined. 

Mr.  Madison  thought  it  indispensable  that  some 
provision  should  be  made  for  defending  the  com- 
munity against  the  incapacity,  negligence  or  per- 
fidy of  the  Chief  Magistrate.  The  limitation  oi 
the  period  of  his  service  was  not  a  sufficient  se- 
curity. He  might  lose  his  capacity  after  his  ap- 
pointment. He  might  pervert  his  administration 
into  a  scheme  of  peculation  or  oppression.  He 
might  betray  his  trust  to  foreign  powers.  The 
case  of  the  executive  magistracy  was  very  dis- 
tinguishable from  that  of  the  Legislature  or  any 
other  public  body  holding  offices  of  limited  dura- 
tion. It  could  not  be  presumed  that  all  or  even 
the  majority  of  the  members  of  an  assembly 
would  either  lose  their  capacity  for  discharging 
or  be  bribed  to  betray  their  tru6t.  Besides  the 
restraints  of  their  personal  integrity  and  honor, 
the  difficulty  of  acting  in  concert  for  purposes  of 
corruption  was  a  security  to  the  public.  And  if 
one  or  a  few  members  only  should  be  seduced, 
the  soundness  of  the  remaining  members  would 
maintain  the  integrity  and  fidelity  of  the  body. 
In  the  case  of  the  executive  magistracy,  which 
was  to  be  administered  by  a  single  man,  loss  of 
capacity  or  corruption  was  more  within  the  com- 
pass of  probable  events,  and  either  of  them  might 
be  fatal  to  the  republic. 

Mr.  Pinckney  did  not  6ee  the  necessity  of  im- 
peachments. He  was  sure  they  ought  not  to 
issue  from  tho  Legislature,  who  would,  in  tha4 
case,  hold  them  as  a  rod  over  tho  Executive,  and 
byQiat  moans  effectually  destroy  hia  indepoud- 
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ence.  His  revisionary  power,  in  particular,  would 
be  rendered  altogether  insignificant. 

Mr.  Gerry  urged  the  necessity  of  impeachment. 
A  good  magistrate  will  not  fear  them.  A  bad  one 
ought  to  be  kept  in  fear  of  them.  He  hoped  the 
maxim  would  not  be  adopted  here  that  the  Chief 
Magistrate  could  do  no  wrong. 

Mr.  Rufus  King  thought  that  unless  the  Execu- 
tive was  to  hold  his  place  during  good  behavior, 
he  ought  not  to  be  liable  to  impeachment. 

Mr.  Raudolph  said  the  propriety  of  impeach- 
ments was  a  favorite  priuciple  with  him.  Guilt 
wherever  found,  ought  to  be  puuished.  The  Ex- 
ecutive will  have  great  opportunities  for  abusing 
his  power,  particularly  in  time  of  war,  when  the 
military  force,  and  in  some  respects,  the  public 
mouey,  will  be  in  his  hands.  Should  no  punish- 
ment be  provided,  it  will  be  irregularly  inflicted 
by  tumults  and  insurrections. 

Dr.  Franklin  mentioned  the  case  of  the  Prince 
of  Orange  during  the  late  war.  An  arrangement 
was  made  between  France  and  Holland,  by 
which  their  two  fleets  were  to  unite  at  a  certain 
time  and  place.  The  Dutch  lleet  did  not  appear. 
Everybody  began  to  wonder  at  it.  At  length  it 
was  suspected  that  the  Stadtholder  was  at  the 
bottom  of  the  matter.  This  suspicion  prevailed 
more  and  more.  Yet  as  he  could  not  be  im- 
peached, and  no  regular  examination  took  place, 
he  remained  in  his  office;  and  strengthening  his 
own  party,  as  the  party  opposed  him  became 
formidable,  he  gave  birth  to  the  most  violent 
animosities  and  contentions.  Had  he  been  im- 
peachable, a  regular  and  peaceable  inquiry  would 
have  taken  place,  and  he  would,  if  guilty,  have 
been  duly  punished;  if  innocent,  restored  to  the 
Confidence  of  the  public. 

After  further  remarks  by  Mr.  Kiug,  Mr  Wilson 
and  Mr.  Piuckney,  Mr.  Gouverneur  Morris  said  his 
opinion  had  been  changed  by  the  arguineuts 
used  in  the  discussion.  He  was  now  sensible  of 
the  necessity  of  impeachment,  if  the  Executive 
was  to  continue  for  any  length  of  time  in  office. 
Our  Executive  was  like  a  magistrate  having 
a  hereditary  interest  in  his  office.  He  may  be 
bribed  by  a  greater  interest  to  betray  his  trust; 
and  no  one  would  say  that  we  ought  to  expose 
ourselves  to  the  danger  of  seeing  our  first  magis- 
trate iu  toreign  pay,  without  being  able  to  guard 
against  it  by  displacing  him.  One  would  think 
the  Kiug  of  England  well  secured  against  bribery. 
He  has,  as  it  were,  a  fee  simple  iu  the  whole 
kingdom.  Yet  Charles  II  was  bribed  by  Louis 
XIV.  The  Executive  ought,  theretore,  to  be  im- 
peached for  treachery.  Corrupting  his  electors 
and  incapacity  were  other  causes  of  impeach- 
ment. For  the  latter  he  should  be  punished,,  not 
as  a  man,  but  as  an-  officer,  and  puuished  only  by 
degradation  from  his  office.  This  magistrate  is 
not  the  king,  but  the  prime  minister.  The  people 
are  the  king.  When  we  make  him  amenable  to 
Justice,  however,  we  should  take  care  to  provide 
some  mode  that  will  not  make  him  dependent  on 
the  Legislature. 
On  the  6th  day  of  September  the  clause  refer- 


ring to  the  Senate  the  trial  of  impeachment 
against  the  President,  for  treason  and  bribery,  was 
taken  up. 

Colonel  Mason  said:— Why  is  the  provision  re- 
strained to  treason  and  bribery  only?  Treason, 
as  defined  in  the  Constitution,  will  not  reach 
many  great  and  dangerous  offenses.  Hastings  is 
not  guilty  of  treason.  Attempts  to  subvert  the 
Constitution  may  not  be  treason,  as  above  de- 
fined. As  bills  of  attainder,  which  have  saved 
the  British  Constitution,  are  forbidden,  it  is  the 
more  necessary  to  extend  the  power  of  impeach- 
ments. He  moved  to  add,  after  "bribery," 
"  or  maladministration." 

Mr.  Gerry  seconded  him. 

Mr.  Madison  objected.  So  vague  a  term  will 
be  equivalent  to  a  tenure  during  the  pleasure  of 
the  Senate. 

Mr.  Gouverneur  Morris  remarked: — It  will  not 
be  put  in  force,  and  can  do  no  harm.  An  election 
every  four  years  will  prevent  maladministration. 

Colonel  Mason  withdrew  "  maladministration" 
and  substituted  "other  high  crimes  and  misde- 
meanors against  the  State."  And  the  proposition 
as  amended  was  adopted. 

Mr.  Madison  objected  to  a  trial  of  the  President 
by  the  Senate,  especially  as  he  was  to  be  im- 
peached by  the  other  branch  of  the  Legislature, 
and  for  any  act  which  might  be  called  a  misde- 
meanor. He  would  prefer  the  Supreme  Court  for 
the  trial  of  impeachments;  or,  rather,  a  tribunal 
of  which  that  should  form  a  part. 

Mr.  Gouverneur  Morris  thought  no  other  tribu- 
nal than  the  Senate  could  be  trusted.    The  Su- 
preme Court  were  too  few  in  number,  and  might 
be  warped  or  corrupted.    He  was  against  a  de- 
pendence of  the  Executive  on  the  Legislature, 
considering  legislative  tyranny  the  great  danger 
i  to  be  apprehended;  but  there  could  be  no  danger 
,  that  the  Senate  would  say  untruly,  on  their  oaths 
l  that  the  President  was  guilty  of  crimes  or  faults, 
|  especially  as  in  four  years  he  can  be  turned  out. 

After  some  further  debate,  the  clause  was 
;  amended  by  adding  the  words  "and  every  mem- 
1  ber  shall  be  on  oath,"  and  as  adopted  reads  as  fol- 
lows:— 

"  The  Senate  ot  the  United  States  shall  have 
power  to  try  all  impeachments,  but  no  person  shall 
be  convicted  without  the  concurrence  of  two- 

!  thirds  of  the  members  present,  and  every  member 

;  shall  be  on  oath." 

The  Senate  Notified. 

On  the  day  following  the  passage  of  the  Im- 
peachment' Resolution  (Tuesday,  February  25), 
the  House  of  Representatives  officially  notified 
the  Senate  of  its  action. 

While  Senator  Garrett  Davis  (Ky.)  was  address- 
ing the  Chair,  the  Doorkeeper  annouueed  a  com- 
mittee of  the  House  of  Representatives,  and 
Messrs.  Stevens  and  Bingham  entered  and  stood 
facing  the  President  pro  tern.,  while  a  large  num- 
ber of  members  of  the  House  ranged  themselvea 
in  a  semi-circle  behind. 
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When  order  was  restored,  Mr.  Stevens  read, 

in  a  firm  voice,  as  follows: — 

Mr.  President:— In  obedience  to  the  order  of  the 
House  of  Representatives,  vre  have  appeared  before 
you ;  and  in  the  name  of  the  House  of  Representatives 
and  of  all  the  people  nf  the  United  States,  we  do  im- 

Eeach  Audrew  Johnson,  President  of  the  United 
tales,  of  high  crimes  and  misdemeanors  in  office. 
Aud  we  further  inform  the  Senate  that  the  House  of 
Representatives  will,  in  due  time,  exhibit  particular 
articles  of  impeachment  against  him,  and  make  good 
the  same.  Aud  in  their  name  we  demand  that  the 
Senate  take  due  order  for  the  appearace  of  the  said 
Andrew  Johnson  to  answer  to  the  said  impeachment. 

"  The  President  pro  few.— The  Senate  will  take 
order  in  the  premises. 

Mr.  Stevens  was  then  furnished  with  a  chair, 
and  sat  in  the  spot  whence  he  had  addressed  the 
Chair. 

Mr.  Howard  (Mich.)  addressed  the  Chair,  but 
Mr.  Davis  insisted  that  he  had  the  floor,  hav- 
ing given  way  only  for  the  reception  of  a  message 
from  the  House. 

The  Chair  said  the  Senator  certainly  had  the 
floor. 

Mr.  Davis  said: — "Mr.  President,  I  was  about 
to  renew  my  remarks,  when  Mr.  Howard  asked 
"Whether  this  was  not  a  question  of  privilege?" 

The  Chair  did  not  know  that  there  was  any  rule 
about  it. 

Mr.  Davis.— Mr.  President,  no  question  of 
privilege. 

Mr.  Howard.— I  call  the  Senator  to  order, 
and  claim  that  this  is  a  privileged  question. 

The  President  pro  tew.— There  is  a  question  of 
order  raised,  which  the  Chair  will  submit  to  the 
Senate  for  its  decision. 

Mr.  Davis— I  will  just  ask— 

The  President  pro  tern. — The  question  of  order 
must  be  settled  before  the  Senator  can  proceed. 

Mr.  Johnson — Mr.  President,  I  should  like 
to  know  what  the  question  of  order  is. 

The  President  pro  tern. — The  question  is  whether 
the  Senator  must  give  way  to  a  privileged  ques- 
tion. 

Mr.  IIoward  said  the  House  of  Representa- 
tives having  sent  a  committee  announcing  that  in 
due  time  they  will  present  articles  of  impeach- 
ment against  Audrew  Johnson,  President  of  the 
United  States,  and  asking  that  the  Senate  take 
order  iu  reference  thereto,  the  message  of  the 
House  had  been  received,  and  the  subject-matter 
was  now  before  the  Senate,  and  hll  contemplated 
motion  was  the  appointment  of  a  select  cotn- 
r  mittce  to  whom  it  should  be  referred,  and  he 
thought  that  was  a  question  of  privilege 

Mr.  Davis  replied  that  he  had  given  way  in 
deference  to  the  universal  usage  established  by 
courtesy  between  the  two  Houses  for  the  recep- 
tion of  a  message  from  the  House.  Wheu  that 
message  was  delivered,  he  had  a  right  to  resume 
the  floor,  and  the  Senator  could  not  take  it  from 
him  to  make  a  privileged  motion,  or  any  motion. 

Mr.  Edmunds  thought  the  Senator  from 
Kentucky  was  entitled  to  the  floor,  while  he  did 
not  admit  the  propriety  as  a  matter  of  taste,  or 
the  delicacy  of  his  insisting  upon  it.  (Laughter.) 


Mr.  Davis  preferred  to  settle  such  questions 
for  himself,  without  regard  to  the  Senator's 
opinion  or  judgment.  Had  he  been  asked  to  yield 
the  floor,  he  would  not  have  hesitated  for  an  in- 
stant, but  when  it  was  attempted  to  take  the 
floor  from  him,  he  denied  the  right  to  it;  and  the 
Chair  having  decided  in  his  favor,  he  would  now 
complete  his  remarks.  They  were  not  long, 
(Laughter.) 

Mr.  Coxness  hoped  the  Senator  from  Ken- 
tucky, always  contentious,  would  yield  his  un- 
doubted right  on  this  occasion. 

Mr.  Davis  said  it  must  first  be  decided  by  the 
Senate  whether  he  had  the  right  or  not,  and  then 
he  would  waive  or  not  as  seemed  proper. 

The  Chair  put  the  question,  and  the  Senate 
voted  to  allow  Mr.  Davis  to  continue. 

Mr.  Davis,  with  much  cheerfulness— I  now 
yield  the  floor  for  the  purpose  indicated  by  the 
Senator  from  Michigan.  (Laughter.) 

Mr.  Howard  (Mich.)  offered  the  following:— 

Resolved,  That  the  message  of  the  House  of  Repre- 
seutatives  relative  to  the  impeachment  of  Andrew 
Johnson,  President  of  the  United  States,  be  referred 
to  a  select  committee  of  seven,  to  consider  the  same 
and  report  thereon. 

Mr.  Bayard  (Del.)  had  no  objection  to  the 
resolution,  but  would  call  attention  to  the  fact 
that  this  was  a  mere  notice  that  the  House  of  Re- 
presentatives intended  to  impeach  the  President. 
Impeachment  could  not  be  acted  upon  until  ar- 
ticles of  impeachment  were  presented,  and  the 
Senate  had  no  authority  as  a  legislative  body  to 
act  in  relation  to  a  question  of  impeachment,  the 
Constitution  requiring  them  to  be  organized  into 
a  court,  with  the  Chief  Justice  President  when 
the  question  of  impeachment  came  before  them. 
Until  that  time  they  could  entertain  no  motion 
in  regard  to  the  fact ;  that  the  court  would  be 
called  upon  to  make  its  own  orders,  under  the 
Constitution  and  laws. 

Mr.  Howard  said  the  course  pointed  out  by 
the  Senator  was  not  according  to  the  precedent 
furnished  by  the  case  of  Judge  Peck,  in  the  year 
1830.  In  that  case,  according  to  the  journals  of 
the  Senate,  a  message  was  brought  from  the 
House  of  Representatives  by  Mr.  Buchanan  and 
Mr.  Henry  Storrs,  two  of  their  members,  and 
was  in  the  following  words : — 

"Mr.  President:— We  have  been  directed,  in  the 
name  of  the  House  of  Representatives  and  of  all  the 
people  of  the  United  States,  to  impeach  James  U. 
Peck,  Judge  of  the  District  Court  of  the  United  States 
for  the  District  of  Missouri,  of  high  misdemeanors  in 
office,  and  to  acquaint  the  Senate  that  the  Hetise  will 
in  due  time  exhibit  particular  articles  of  impeachment 
against  him,  and  make  good  the  same.  We  have  also 
been  directed  to  demand  that  the  Senate  take  order 
for  the  appearance  of  the  said  James  H.  Peck  to  an- 
swer to  said  impeachment,"  and  they  withdrew. 

•'The  Senate  proceeded  to  cdnsider  the  last  men- 
tioned message,  and,  on  motion  of  Mr.  Tazewell,  it 
was  resolved  that  it  be  referred  to  a  select  committee, 
to  consist  of  three  members,  to  consider  aud  report 
thereon.  Ordered,  that  Mr,  Tazewell,  Mr.  Webster 
and  Mr.  Bell  be  the  committee." 

That  was  a  preliminary  proceeding,  aud  thia 
case  was  precisely  similar  to  it. 
Mr.  Pomekoy  (Kan.)  said  the  mode  of  prell- 
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urinary  proceeding  had  always  been  precisely  the 
same  as  in  the  case  just  read.  When  the  mana- 
gers appeared  on  the  part  of  the  House  of  Repre- 
sentatives, they  presented  their  articles  to  the 
Court  of  Impeachment.  This,  however,  was  only 
the  presentation— the  notice  always  given  to  the 
Senate. 

Mr.  Johnson  (Md.)  had  no  doubt  the  mode  pro- 
posed by  the  Senator  from  Michigan  (Mr.  How- 
ard) was  proper.  He  believed  that  in  all  preced- 
ing cases,  a  committee  had  been  appointed  to  take 
into  consideration  the  message  received  from  the 
House,  and  to  recommend  such  measures  as  were 
deemed  advisable;  and  be  knew  no  reason  why 
that  should  not  be  done  here.  Perhaps,  however, 
it  would  be  more  advisable  to  delay  the  resolution 
for  a  day,  and  let  the  matter  be  disposed  of  by  the 
Senate. 

Mr.  Conkling  (N.  T.),  referring  to  the  case 
of  the  impeachment  by  the  Senate  of  Judge  Hum- 
phreys, of  Tennessee,  suggested  that  the  words 
"to  be  appointed  by  the  Chair,"  be  included  in 
the  resolution. 

Mr.  Howard  accepted  the  amendment. 

The  resolution  was  unanimously  adopted. 

Articles  of  Impeachment* 

Meanwhile  the  House  Committee  appointed  to 
draw  up  the  articles  of  impeacment  examined  nu- 
merous witnesses  and  proceeded  carefully  to  pre- 
pare the  charges  and  specifications  against  the 
Executive,  and  on  the  last  day  of  February  they 
reported  the  results  of  their  labors  as  follows: — 

Articles  exhibited  by  the  House  of  Representatives  of 
the  United  States,  in  the  name  of  themselves  and  all  the 
people  of  the  United  States,  against  Andrew  Johnson, 
President  of  the  Unittd  States,  as  maintenance  and  sup- 
port of  their  impeachment  against  him  for  high  crimes 
arid  misdemeanor  in  office  :— 

Article  1.  That  eaid  Andrew  Johnson,  President  of 
the  United  Slates,  on  the  21st  day  of  February,  in  the 
year  of  our  Lord,  1S6S,  at  Washington,  in  the  District 
of  Columbia,  unmindful  of  the  high  duties  of  his  oath 
of  office  and  of  the  requirements  of  the  Constitution, 
that  he  should  take  care  that  the  laws  be  faithfully 
•xecuted,  did  unlawfully,  in  violation  of  the  Consti- 
tution and  laws  of  the  United  States,  issue  an  order  in 
writing  for  the  removal  of  Edwin  M.  Stanton  from 
the  office  of  Secretary  of  the  Department  of  War, 
said  Edwin  M.  Stanton  having  been,  therefor,  duly 
appointed  and  commissioned  by  and  with  the  advice 
and  consent  of  the  Senate  of  the  United  States  as 
such  Secretary;  and  said  Andrew  Johnson,  President 
of  the  United  States,  on  the  12th  day  of  Adgnst,  in 
the  year  of  our  Lord  1S67,  and  during  the  recess  of 
Said  Senate,  having  suspended  by  his  order  Edwin  M. 
Stanton  from  said  office,  and  within  twenty  days  after 
the  first  day  of  the  next  meeting  of  said  Senate,  on 
the  12th  day  of  Decemher,  in  the  year  last  aforesaid, 
haviug  reported  to  said  Senate  6uch  suspension,  with 
the  evidence  and  reasons  for  his  action  in  the  case, 
and  the  name  of  the  person  designated  to  perform  the 
duties  of  such  office  temporarily,  uniil  the  next  meet- 
ing of  the  Senate,  and  said  Senate  thereat'terwards, 
on  the  13th  day  of  January,  in  the  year  of  our  Lord 
186S,  having  duly  considered  the  evidence  and  reasons 
reported  by  said  Andrew  Johnson  for  said  suspen- 
sion, did  refuse  to  concur  in  said  suspension;  where- 
by and  by  force  of  the  provisions  of  an  act  entitled 
"an  ac  regulating  the  tenure  of  civil  offices,"  passed 
March  2,  1S67,  said  Edwiu  M.  Stanton  did  forthwith 
resume  the  functions  of  his  office,  whereof  the  said 
Andrew  Johnson  bad  then  and  there  due  notice,  and 
the  said  Edwin  M.  Stanton,  by  reason  of  the  premises, 
on  said  21st  day  of  Febiuary,  was  lawfully  entitled  to 
hold  said  office  of  Secretary  for  the  Department  of 
War,  which  said  order  for  the  removal  of  said  Edwin 


M.  Stanton  is,  in  substance,  as  follows,  that  is  to 
say  :— 

Executive  Mansion,  Washington.  D.  C,  Feb.  21, 1868. 
—Sir:— By  virtue  of  the  power  and  authority  vested  in  me, 
as  President,  by  the  Constitution  and  laws  of  the  I'nited 
Statefvyou  are  hereby  removed  from  the  office  of  Se- 
cretary for  the  Department  of  War,  and  your  functions  as 
such  will  terminate  upon  receipt  of  this  communication. 
Yon  will  transfer  to  Brevet  Major-General  L.  Thomas, 
Adjutant-General  of  the  Army,  who  has  this  day  been  au- 
thorized and  empowered  to  act  ae  Secretary  of  War  ad  in- 
terim, all  books,  papers  and  other  public  property  now  in 
your  custody  and  charge.  Respectfully,  yours, 

A.N RKEW  .JOHNSON. 

To  the  Hon.  E.  M.  Stanton,  Secretary  of  War. 

Which  order  was  uulawfally  issued,  and  with  intent 
then  are  there  to  violate  the  act  entitled  "An  act  re- 
gulating the  tenure  of  certain  civil  offices,"  passed 
March  2,  1867,  and  contrary  to  the  provisions  of  said 
act,  and  in  violation  thereof,  and  contrary  to  the  pro- 
visions of  the  Constitution  of  the  United  States,  and 
without  the  advice  and  consent  of  the  Senate  of  the 
United  States,  the  said  Senate  then  and  there  being  in 
session,  to  remove  said  E.  M.  Stanton  from  the  office 
of  Secretary  for  the  Department  of  War,  wherebv  said 
Andrew  Johnson,  P  resident  of  the  United  States,  did 
then  and  there  commit,  and  was  guilty  of  a  high  mis- 
demeanor in  office. 

Article  2.  That  on  the  21st  day  of  February,  in  the 
year  of  our  Lord  1S68,  at  Washington,  in  the  District 
of  Columbia,  said  Andrew  Johnson,  President  of  tho 
United  States,  unmindful  of  the  high  duties  of  his 
oath  of  office,  and  in  violation  of  the  Constitution  of 
the  United  States,  and  contrary  to  the  provisions  of 
an  act  entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  1S67,  without  the 
advice  and  consent  of  the  Senate,  then  and  there 
being  in  session,  and  without  authority  of  law,  did 
appoint  one  L.  Thomas  to  be  Secretary  of  War  ad  inte- 
rim, by  issuing  to  said  Lorenzo  Thomas  a  letter  of 
authority,  in  substance  as  follows,  that  is  to  say:— 

Executive  Mansion,  Washington,  D.  C,  Feb.  21, 1868. 
—Sir:— The  Hon.  Edwin  M.  Stanton  having  been  this  day 
removed  from  office  as  Secretory  of  the  Department  of 
War,  you  are  hereby  authorized  and  empowered  to  act  as 
Secretary  ot  War  ad  xntcrivL,  and  w  ill  immediately  enter 
upon  the  discharge  of  the  duties  pertaining  to  that  oitice. 
Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  tho 
records,  books,  papers  and  other  public  property  now  in  hia 
custody  and  charge.   Respectfully  yours, 

ANDREW  JOHNSON. 
To  Brevet  Major-General  Lorenzo  Thomas,  Adjutant- 
General  United  States  Army,  Washington,  D.  C. 

Whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  the;e  commit,  and  was 
guilty  of  a  high  misdemanor  in  office. 

Article  3.  That  said  Andrew  Johnson,  President  of 
the  United  States,  on  the  21st  day  of  February,  in  tho 
year  of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight,  at  Washington  in  thevDistrict  of  Colum- 
bia, did  commit,  and  was  guilty  of  a  high  misde- 
meanor in  office,  in  tbio : — That  without  authority  of 
law,  while  the  Senate  of  the  United  States  was  then 
and  there  in  session,  he  did  appoint  one  Lorenzo 
Tnomas  to  be  Secretary  for  the  Department  of  War, 
ad  interim,  without  the  advice  and  consent  of  the  Se- 
nate, and  in  violation  of  the  Constitution  of  the 
United  States,  no  vacancy  having  happened  in  said 
office  of  Secretary  for  the  Department  of  War  during 
the  recess  of  the  Senate,  and  no  vacancy  existing  in 
said  office  at  the  time,  and  which  said  appointment  so 
made  by  Andrew  Johnson  of  said  Lorenzo  Thomas  is 
in  substance  as  follows,  that  is  to  say  :— 

Executive  Mansion.  Washington,  D.  C,  Feb.  21, 1868. 
—Sir :— The  Hon.  E.  M.  Stanton  having  been  this  day  re- 
moved from  office  aa  Secretary  for  the  Department  of 
War,  you  are  hereby  authorized  and  empowered  to  act  as 
Secretary  of  War  aa  interim,  and  will  immediately  enter 
upon  the  discharge  of  the  duties  pertaining  to  that  oflice. 
Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the 
records,  books,  papers,  and  other  public  property  now  in 
hia  custody  and  charge.   Respectfully  yours, 

ANDREW  JOHNSON. 
To  Brevet  Major-General  L.  Thomas,  Adjutant-General 

United  Stated  Army,  Washington,  D.  C. 

Article  4.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmiudful  of  the  high  duties  of  his 
oflice,  and  of  his  oath  of  office,  in  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  on  the  21st 
day  of  February,  in  the  year  of  our  Lord  1S6S,  at 
Washington,  in  the  District  of  Columbia,  did  unlaw- 
fully conspire  with  one  Lorenzo  Thomas,  and  with 
other  persons  to  the  House  of  Representatives  un- 


20 


IMPEACHMENT  OF 


ANDREW  JOHNSON. 


known,  with  intent,  by  intimidation  and  threats,  to 
binder  and  prevent  Edwin  M.  Stanton,  then  and  there, 
the  Secretary  for  the  Department  of  War,  duly  ap- 
pointed under  the  laws  of  the  United  States,  from 
holding  said  office  of  Secretary  for  the  Department  of 
War,  contrary  to  and  in  violation  of  the  Constitution 
of  the  United  States,  and  of  the  provisions  of  an  act 
entitled  "An  act  to  define  and  punieh  certain  congpi- 
racies,"  approved  July  31,  1861,  whereby  said  Andrew 
Johnson,  President  of  the  United  States,  did  then  and 
there  commit  and  was  guilty  of  high  crime  in  office. 

Article  5.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of  his 
office  and  of  his  oath  of  office,  on  the  21st  of  Febru- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty-eight,  and  on  divers  others  days  and 
times  in  said  year  before  the  2Sth  day  of  said  Febru- 
ary, at  Washington,  in  the  District  of  Columbia,  did 
unlawfully  conspire  with  one  Lorenzo  Thomas,  and 
with  other  persons  in  the  Heuse  of  Representatives 
unknown,  by  force  to  prevent  and  hinder  the  execu- 
tion of  an  act  entitled  "  An  act  regulating  the  tenure 
of  certain  civil  offices,"  passed  March  2,  lS67,and  in  pur- 
suance of  said  conspiracy,  did  attempt  to  prevent  E. 
M.  Stanton,  then  and  there  being  Secretary  for  the 
Department  of  War,  duly  aDpointed  and  commis- 
sioned under  the  laws  of  the  United  States,  from  hold- 
ing said  office,  whereby  the  said  Andrew  Johnson, 
President  of  the  United  States,  did  then  and  there 
commit  and  was  guilty  of  high  misdemeanor  in  office. 

Article  C.  That  Andrew  Johnson,  President  of  the 
United  States,  unmindful  of  the  duties  of  his  high 
office  and  of  hi6  oath  of  office,  on  the  21st  day  of  Feb- 
ruary, in  the  year  of  our  Lord  1868,  at  Washington, 
in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  br  force  to  seize,  take  and 
possess  the  property  of  the  United  States  at  the  War 
Department,  contrary  to  the  provisions  of  an  act  enti- 
tled "An  act  to  define  and  punish  certain  conspira- 
cies," approved  July  31, 1861,  and  with  intent  to  vio- 
late and  disregard  an  act  entitled  "An  act  regulating 
the  tenure  of  certain  civil  offices,"  Dassed  March  2, 
1S67,  whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  then  and  there  commit  a  high 
crime  in  office. 

Article!.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of 
hi6  office,  and  of  his  oath  of  office,  on  the  21st  day  of 
February,  in  the  year  of  our  Lord  1868,  and  on  divers 
other  days  in  said  year,  before  the  28th  day  of  said 
February,  at  Washington,  in  the  District  of  Columoia, 
did  uulawfully  conspire  with  one  Lorenzo  Thomas  to 
prevent  and  hinder  the  execution  of  an  act  of  the 
United  States,  entitled  "An  act  regulating  the  tenure 
of  certain  civil  office,"  passed  March  2,1867,  and  in 
pursuance  of  said  conspiracy,  did  unlawfully  attempt 
to  prevent  Edwin  M.  Stanton,  then  and  there  being 
Secretary  for  the  Department  of  War,  under  the  laws 
of  the  United  States,  from  holding  said  office  to 
which  he  had  been  duly  appointed  and  commissioned, 
whereby  said  Andrew  Johnson,  President  of  the 
United  Stares,  did  there  and  then  commit  and  was 
guilty  of  a  high  misdemeanor  in  office. 

Article  8.  That  said  Andrew  Johnson,  President  of 
the  United  States,  unmindful  of  the  high  duties  of  his 
office,  and  of  his  oath  of  office,  on  the  21st  day  of  Feb- 
ruary, in  the  year  of  our  Lord,  1868,  at  Washington, 
in  the  District  of  Columbia,  did  unlawfully  conspire 
with  one  Lorenzo  Thomas,  to  seize,  take  and  possess 
the  property  of  the  United  States  in  the  War  Depart- 
meni,  with  intent  lo  violate  and  disregard  the  act  en- 
ti tied  "An  act  regulating  the  tenure  of  certain  civil 
office*,"  passed  March  2,  1S67,  whereby  said  Andrew 
Johnson,  President  of  the  United  States,  did  then  and 
there  commit  a  high  misdemeanor  in  office. 

Articled  That  said  Andrew  Johnson,  President  of 
the  United  States,  on  the  22d  day  of  February,  in  the 
year  of  our  Lord  1868,  at  Washington,  in  the 'District 
of  Columbia,  in  disregard  nf  the  Constitution  and  the 
law  of  Congress  dnly  enacted,  as  Commander-in-Chief, 
did  bring  before  himself,  then  and  there,  William  H. 
Emory,  a  Major-General  by  brevet  in  the  Army  of  the 
United  States,  actually  in  command  of  the  Depart- 
ment of  Washington,  and  the  military  forces  there- 
for, and  did  then  and  there,  as  Commander-in-Chief, 
declare  to,  and  instruct  said  Emory,  that  part  of  a 
Jaw  of  the  United  States,  passed  March  2,  1867,  en- 
titled "  an  act  for  making  appropriations  for  the 
enpport  of  the  army  for  the  year  ending  June  30, 
1868.  and  for  other  purposes,"  especially  the  second 
■eetloa         f,  which  provides,  among  other  things, 


that  all  orders  and  instructions  relating  to  military 
operations  issued  by  the  President  and  Secretary 
of  War,  shall  be  issued  through  the  General  of  the 
Army,  and  in  case  of  his  inability,  through  the  next 
in  rank  was  unconstitutional,  and  in  contraven- 
tion of  the  commission  of  Emory,  and  therefore 
not  binding  on  him,  as  an  officer  "in  the  Army  of 
the  United  States,  which  said  provisions  of  law 
had  been  therefore  duly  and  legally  promulgated 
by  General  Order  for  the  government  and  direc- 
tion of  the  Army  of  the  United  States,  as  the  said 
Andrew  Johnson  then  and  there  well  knew,  with  in- 
tent thereby  to  induce  said  Emory,  in  his  official  capa- 
city as  Commander  of  the  Department  of  Washington, 
to  violate  the  provisions  of  said  act,  and  to  take  and 
receive,  act  upon  and  obey  such  orders  as  he.  the  said 
Andrew  Johnson,  might  make  and  give,  and  which 
should  not  be  issued  through  the  General  of  the  Army 
of  the  United  States,  according  to  the  provisions  of 
said  act,  whereby  said  Andrew  Johnson,  President  of 
the  United  States,  did  then  and  thrre  commit,  and 
was  guilty  of  a  high  misdemeanor  in  office  ;  and  the 
House  of  Representatives,  by  protestation,  saving  to 
themselves  the  liberty  of  exhibition,  at  any  time  here- 
after, any  further  articles  of  their  accusation  or  im- 
peachment against  the  said  Andrew  Johnson,  Presi- 
dent of  the  United  States,  and  also  of  replying  to  his 
answers,  which  will  make  up  the  articles  herein  pre- 
ferred acaiust  him,  and  of  offering  proof  to  the  same 
and  every  part  thereof,  and  to  all  and  every  other  arti- 
cle, accusation  or  impeachment  which  shall  be  ex- 
hibited oy  them  as  the  case  shall  require,  do  demand 
that  the  said  Andrew  Johnson  may  be  put  to  answer 
the  high  crimes  and  misdemeanors  in  office  herein 
charged  against  him,  and  that  such  proceedings,  ex- 
aminations, trials  and  judgments  may  be  thereupon 
had  and  given  as  may  be  agreeable  to  law  ana  justice. 

An  animated  debate  sprang  up  on  the  question 
of  the  adoption  of  the  above  articles,  which  was 
continued  until  March  2,  when  they  were  adopted, 
and  Speaker  Colfax  announced  as  managers  of 
the  impeachment  trial  on  the  part  of  the  House, 
Messrs.  Thaddeus  Stevens,  B.  F.  Butler,  John  II. 
Bingham,  George  S.  Boutwell,  J.  F.  Wilson,  T. 
Williams  and  John  A.  Logan. 

It  was  then  ordered  that  the  articles  agreed  to 
by  the  House  to  be  exhibited  in  its  name  and  in 
the  name  of  all  the  people  of  the  United  States, 
against  Andrew  Johnson,  President  of  the  United 
States,  in  maintenance  of  the  impeachment 
against  him  for  high  crimes  and  misdemeanors  in 
office,  be  carried  to  the  Senate  by  the  managers 
appointed  to  conduct  such  impeachment. 

General  Butler's  Supplementary  Ar- 
ticle. 

On  the  2d  of  March,  General  Butler  proposed 
an  additional  article,  but  as  the  vote  on  the  pre- 
vious articles  was  taken  on  that  day,  final  action 
was  postponed  until  the  3d,  when  General  Butler 
again  reported  it,  remarking  that,  with  but  a 
single  exception,  the  managers  favored  the  adop- 
tion of  the  article.  He  strongly  urged  the  recep- 
tion of  the  charges  he  had  prepared,  saying: — 

"The  articles  already  adopted  presented  only 
the  bone  and  sinew  of  the  offenses  of  Andrew 
Johnson.  He  wanted  to  clothe  that  boue  and 
sinew  with  flesh  and  blood,  and  to  show  him 
before  the  country  as  the  quivering  sinner  that  he 
is,  so  that  hereafter,  when  posterity  came  to 
examine  these  proceedings,  it  might  not  have 
cause  to  wonder  that  the  only  offense  charged 
against  Andrew  Johnson  was  a  merely  technical 
one.  He  would  have  him  go  down  to  posterity 
as  the  representative  man  of  this  age,  with  a  label 
upon  him  that  would  stick  to  him  through  all 
time." 
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The  article  was  adopted.  Yeas,  87;  nays, 
41— the  only  Republicans  voting  in  the  negative 
being  Messrs.  Ashley  (Nev.),  Coburn,  Griswold, 
Laflin,  Mallory,  Marvin,  Pomeroy,  Smith,  Wilson, 
(la.).  Wilson  (Ohio).  Windom  and  Woodbridge. 

This  article  was  made  the  tenth  on  the  list,  and 
Is  as  follows: — 

Article  10.  That  said  Andrew  Johnson,  President  of 
the  Cnited  State*,  unmindful  of  the  high  duties  of  his 
high  office  and  the  dignity  and  proprieties  thereof, 
and  of  the  harmony  and  courtesies  which  ought  to 
exist  and  be  maintained  between  the  executive  and 
legislative  branches  of  the  Government  of  the  United 
States,  designing  and  intending  to  set  aside  the  right- 
ful authorities  and  powers  of  Congress,  did  attempt 
to  bring  into  disgrace,  ridicole,  hatred,  contempt  and 
reproach,  the  Congress  of  the  United  States,  and  the 
several  branches  thereof,  to  impair  and  destroy  the 
regard  and  respect  of  all  the  good  people  of  the  L  nited 
States  for  the  Congress  and  the  legislative  power 
thereof,  which  all  officers  of  the  eovernment  ought 
inviolably  to  preserve  and  maintain,  and  to  excite 
the  odinm  and  resentment  of  all  good  people  of  the 
United  States  against  Congress  and  the  laws  by  it 
dHly  and  constitutionally  enacted;  and  in  pursuance 
of  his  said  design  and  intent,  openly  and  publicly, 
and  before  divers  assemblages  of  citizens  of  the 
United  States,  convened  in  divers  parts  thereof,  to 
meet  and  receive  said  Andrew  Johnson  as  the  Chief 
Magistrate  of  the  United  States,  did,  on  the  eighteenth 
day  of  Angust,  in  the  year  of  our  Lord  one  thonsand 
eight  hundred  and  sixty-six,  and  on  divers  other  days 
and  times,  as  well  before  as  afterwards,  make  and  de- 
clare, with  a  loud  voice,  certain  intemperate,  inflam- 
matory and  scandalous  harangues,  and  therein  utter 
loud  threats  and  bitter  menaces,  as  well  against  Con- 
gress as  the  laws  of  the  United  States  duly  enacted 
thereby,  amid  the  cries,  jeers  and  laughter  of  the  mul- 
titudes then  assembled  in  hearing,  which  are  set  forth 
in  the  several  specifications  hereinafter  written,  in 
substance  and  effect,  that  is  to  say:— 

TUB  BP1CIFICATIOW8. 

"Specification  First.  In  this,  that  at  Washington, 
in  the  District  of  Columbia,  in  the  Executive  Mansion, 
to  a  committee  of  citizens  who  called  upon  the  Presi- 
dent of  the  United  8tates,  speaking  of  and  concern- 
ing the  Congress  of  the  United  States,  heretofore,  to 
wit:— On  the  18th  day  of  August,  in  the  year  of  our 
Lord,  1866,  in  a  loud  voice,  declare  in  substance  and 
effect,  among  other  things,  that  is  to  say:  — 

44  'So  far  as  the  Executive  Department  of  the  govern- 
ment is  concerned,  the  effort  has  been  made  to  restore 
the  Union,  to  heal  the  breach,  to  pour  oil  into  the 
wounds  which  were  consequent  upon  the  struggle, 
and,  to  speak  in  a  common  pa/aae,  to  prepare,  as  the 
learned  and  wise  physician  Would,  a  plaster  healing 
in  character  and  co-extensive  with  the  wound.  We 
thought  and  we  think  that  we  bad  partially  succeeded, 
but  as  the  work  progresses,  as  reconstruction  seemed 
to  be  taking  place,  and  the  oetintry  was  becoming  re- 
nnited.  we  found  a  disturbing  and  moving  element 
opposing  it.  In  alluding  to  that  element  it  shall  go 
no  further  than  your  Convention,  and  the  distin- 
guished gentleman  who  haa  delivered  the  report  of  the 
proceedings,  I  shall  make  no  reference  that  I  do  rot 
believe,  and  the  time  and  the  occasion  justify.  We 
have  witnessed  in  one  department  of  the  government 
every  endeavor  to  prevent  the  restoration  of  peace, 
harmony  and  uuion.  We  have  seen  hanging  upon  th£ 
verge  of  the  government,  as  it  were,  a  body  called  or 
which  assumes  to  be  the  Congress  of  the  United  States, 
while  in  fact  it  is  a  Congress  of  only  part  of  the  States. 
We  have  seen  this  Congress  pretend  to  be  for  the 
Union,  when  its  every  step  and  act  tended  to  perpe- 
tuate disunion  and  make  a  disruption  of  States  inevi- 
table. We  have  seen  Congress  gradually  encroach, 
step  by  step,  upon  constitutional  rights,  and  violate 
day  after  day.  and  month  after  month,  fundamental 
principles  of  the  government.  We  have  seen  a  Con- 
gress that  seemed  to  forget  that  there  was  a  limit  to 
the  sphere  and  scope  of  legislation.  We  have  seen  a 
Congress  in  a  minority  assume  to  exercise  power 
which,  if  allowed  to  be  consummated,  would  result  in 
despotism  or  monarchy  itself.' 

"Specification  Second.  In  this,  that  at  Cleveland, 
in  the  State  of  Ohio,  heretofore  to  wit:— On  tUe  third 
day  of  September,  in  the  year  or  our  Lord,  1866,  before 
a  public  assemblage  of  citizens  and  others,  said  An- 
drew JohnBon,  President  of  the  United  States,  speak- 


ing of  and  concerning  the  Congress  of  the  United 
States,  did,  in  a  loud  voice,  declare  in  substance  and 
effect,  among  other  things,  that  is  to  say:— 

"  'I  will  tell  yon  what  I  did  do— I  called  upon  your 
Congress  that  is  trying  to  break  up  the  government. 
In  conclusion,  beside  that  Congress  had  taken  much 
pains  to  poison  the  constituents  against  him,  whas 
has  Congress  done?  Have  they  done  anything  to  re- 
store the  uuion  of  the  States?  No.  On  the  contrary, 
they  had  done  everything  to  prevent  it:  and  because 
he  stood  now  where  he  did  when  the  Rebellion  com- 
menced, he  had  been  denounced  as  a  traitor.  Who 
had  run  greater  risks  or  made  greater  sacrifices  than 
himself?  But  Congreps,  factious  and  domineering, 
had  undertaken  to  poison  the  minds  of  the  American 
people.' 

"  Specification  Third.  In  this  case,  that  at  St.  Louie-, 
in  the  State  of  Missouri,  heretofore  to  wit :— On  the  8tn 
day  of  September,  in  the  year  of  our  Lord  1S66,  be- 
fore a  public  assemblage  of  citizens  and  others,  said 
Andrew  Johnson,  President  of  the  United  States, 
speaking  of  acts  concerning  the  Congress  of  tho 
United  States,  did,  in  a  loud  voice,  declare  in  sub* 
stance  and  effect,  among  other  things,  that  is  to 
say:- 

"  Go  on  ;  perhaps  if  you  bad  a  word  or  two  on  the 
subject  of  New  Orleans  you  might  understand  more 
about  it  than  yon  do,  and  if  you  will  go  back  and  as- 
certain the  cause  of  the  riot  at  New  Orleans,  perhaps 
y.iu  will  not  be  so  prompt  in  calling  out  "New 
Orleans."  If  you  will  take  up  the  riot  of  New 
Orleans  and  trace  it  back  to  its  source  and  its 
immediate  cause,  you  will  find  out  who  was  re- 
sponsible for  the  blood  that  was  shed  there.  If 
you  will  take  up  the  riot  at  New  Orleans  and  trace 
it  back  to  the  Radical  Congress,  you  will  find  that 
the  riot  at  New  Orleans  was  substantially  planned. 
If  you  will  take  up  the  proceedings  in  their  cau- 
cuses you  will  understand  that  they  knew  that  a 
convention  was  to  be  called  which  was  extinct  by  ita 
powers  having  expired ;  that  it  was  said  that  the  in- 
tention was  that  a  new  government  was  to  oe  organ- 
ized, and  on  the  organization  of  that  government  the 
intent  ion  was  to  enfranchise  one  portion  of  the  popu- 
lation, called  the  colored  population,  and  who  had 
been  emancipated,  and  at  the  same  time  disfran- 
chise white  men.  When  you  design  to  talk  about  New 
Orleans  you  ought  to  understand  what  you  are  talking 
about.  When  you  read  the  speeches  that  were  made, 
and  take  np  the  facts  on  the  Friday  and  Saturday  be- 
fore tbat  convention  sat,  you  will  find  that  speeches 
were  made  incendiary  in  their  character,  exciting 
that  portion  of  the  population— the  black  population 
—to  arm  themselves  and  prepare  for  the  shedding  of 
blood.  You  will  also  find  that  convention  did  assem- 
ble in  violation  of  law,  and  the  intention  of  that  con- 
veution  was  to  supersede  the  organized  authorities  in 
the  State  of  Louisiana,  which  had  been  organized  by 
the  government  of  the  United  States,  and  every  man 
engaged  in  that  rebellion,  in  that  convention,  with  the 
intention  of  superseding  and  upturning  the  civil  go- 
vernment which  bad  been  recognized  by  the  Govern- 
ment of  the  United  States.  I  »ay  that  he  was  a  traitor 
to  the  Constitution  of  the  United  States,  and  hence 
you  find  that  another  rebellion  was  commenced,  hav- 
ing it«  origin  in  the  Radical  Congress.  So  much  for 
the  New  Orleans  riot.  Aud  there  was  the  cause  and 
the  origin  of  the  blood  that  was  shed,  and  every  drop  of 
blood  that  was  shed  is  upon  their  skirts  and  they  are 
responsible.  I  could  test  this  thin?  a  little  closer,  but 
will  not  do  it  here  to-night.  But  when  you  talk  aboul 
the  causes  and  consequences  that  resulted  from  pro- 
ceedings of  that  kind,  perhaps,  as  I  have  been  intro- 
duced here  and  you  have  provoked  questions  of  this 
kind,  though  it  does  not  provoke  me,  I  will  teil  yon  a 
few  wholesome  things  that  have  been  done  by  thts 
Radical  Congress  in  connection  with  New  Orleans  and 
the  extension  of  the  elective  franchise.  I  know  thai 
I  have  been  traduced  and  abused.  I  know  it  has 
come  in  advance  of  me  here,  aa  elsewhere,  tbat  I  have 
attempted  to  exercise  an  arbitrary  power  in  resisting 
laws  that  were  intended  to  be  forced  upon  the  govern* 
ment;  that  I  had  exercised  that  power;  that  I  had 
abandoned  the  party  that  elected  me,  and  that  I  was 
a  traitor,  because  1  exercised  the  veto  power  in  at- 
tempting, and  did  arrest  for  a  time,  that  which  was 
called  a  "Freedraen's  Bureau"  bill.  Yes,  that  I  was  a 
traitor.  And  I  have  been  traduced ;  I  have  been  slan- 
dered; I  have  been  maligned;  I  have  beeu  called 
Judas  Iscariot,  and  all  that.  Now,  my  countrymen* 
here  to-night,  it  is  very  easy  to  indulge  in  epithets;  it 
is  easy  to  call  a  man  a  Judas,  and  cry  out  traitor, 
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but  when  ha  is  called  upon  to  give  arguments 
and  facts  he  is  very  often  found  wanting.  Judas 
Iscariot— Judas!  There  was  a  Judas,  and  he 
was  one  of  the  twelve  Apostles.  O,  yes,  the  twelve 
Apostles  had  a  Christ,  and  he  never  conid  have  had  a 
Judas  unless  he  had  twelve  Apostles.  If  I  have  played 
the  Judas  who  has  been  ray  Christ  that  I  have  played 
the  Jurias  with?  Was  it  Th«d.  Stevens?  Was  it 
Wendell  Phillips?  Was  it  Charles  Sumner?  They  are 
the  men  that  stop  and  compare  themselves  with  the 
Savior,  and  everybody  that  differs  with  them  in  opi- 
nion, and  tries  to  stay  and  arrest  their  diabolical  and 
nefarious  policy  is  to'be  denounced  as  a  Judas.  Well, 
let  me  say  to  you,  if  you  will  stand  by  me  in  this  ac- 
tion, if  you  will  stand  by  me  in  trying  to  give  the 
people  a  fair  chance— soldiers  and  citizens— to  partici- 
pate in  these  offices,  God  be  willing,  I  will  kick 
them  out.  I  will  kick  them  ont  just  as  fast  as  I  can. 
Let  me  say  to  you,  in  concluding,  that  what  I  have 
said  is  what  I  intended  to  say ;  I  was  not  provoked  into 
this,  and  care  not  Tor  their  menaces,  the  taunts  and 
the  jeers.  I  care  not  for  threat*,  I  do  not  intend  to  be 
bullied  by  enemies,  nor  overawed  by  my  frieuds.  But, 
God  willing,  with  your  help,  I  will  veto  their  measures 
Whenever  any  of  them  come  to  me.' 

"  Which  said  utterances,  declarations,  threats  and 
harangues,  highly  censurable  in  any,  are  peculiarly 
Indecent  and  unbecoming  in  the  Chief  Magistrate  of 
the  United  States,  by  means  whereof  the  said  Andrew 
Johnson  has  brought  the  high  office  of  the  President 
of  the  United  States  into  contempt,  ridicule  and  dis- 
grace, to  the  great  scandal  of  all  good  citizens, 
whereby  said  Andrew  Johnson,  President  of  the 
United  States,  did  commit,  and  was  then  and  there 
guilty  of  a  high  misdemeanor  in  office. 

The  Eleventh  Article. 

On  the  same  day  Mr.  Bingham  offered  still 
another  article,  stating  that  it  had  received  the 
unanimous  vote  of  the  managers,  and  he  moved 
the  previous  question  on  its  adoption.  After 
Blight  objections  from  Messrs.  Brooks  and  Eld- 
ridge  it  was  adopted  by  the  same  vote  as  the 
previous  articles. 

Article  11.  That  the  said  Andrew  Johnson,  President 
Of  the  United  States,  unmindfnl  of  the  high  duties  of 
bis  office  and  his  oath  of  office,  and  in  disregard  of 
the  Constitution  and  laws  of  the  Uuited  States,  did, 
heretofore,  to  wit:— On  the  18th  day  of  August,  18fi6, 
at  the  city  of  Washington,  and  in  the  District  of  Co- 
lumbia, by  public  speech,  declare  and  affirm  in  sub- 
stance, that  the  Thirty-ninth  Congress  of  the  United 
States  was  not  a  Congress  of  the  United  States  autho- 
rized by  the  Constitution  to  exorcise  legislative  power 
under  the  same,  but  on  the  contrary,  was  a  Congress 
of  only  part  of  the  States,  thereby  denying  and  intend- 
ing to  deny,  that  the  legislation  of  said  Congress  was 
valid  or  obligatory  upon  him,  the  said  Andrew  John- 
son, except  in  so  far  as  he  saw  fit  to  approve  the  same, 
and  also  thereby  denying  the  power  of  the  said  Thirty- 
ninth  Congress  to  propose  amendments  to  the  Consti- 
tution of  the  Uuited  States.  And  in  pursuance  of  said 
declaration,  the  said  Andrew  Johnson,  President  of  the 
United  States,  afterwards,  to  wit:— On  the  21st  day  of 
February,  1863,  at  the  city  of  Washington,  D.  C,  did, 
unlawfully  and  in  disregard  of  the  requirements  of  the 
Constitution  that  he  should  take  care  that  the  laws  be 
faithfully  executed,  attempt  to  prevent  the  execution  of 
an  act  entitled  "An  act  regulating  the  tenure  of  cer- 
tain civil  offices,"  passed  March  2,  1867,  by  unlawfully 
deviling  and  contriving  and  attempting  to  devise  and 
contrive  means  by  which  he  should  prevent  Edwin  M. 
6tnnton  from  forthwith  resuming  the  fuuetions  of  the 
Office  of  Secretary  for  the  Department  of  War,  not- 
withstanding the  refusal  of  the  Senate  to  concur  in 
%be  susDension  theretofore  made  by  the  said  Andrew 
■Johnson  ot  said  Edwin  M.  Stanton  from  said  ofHce  ot 
Hor-rviary  for  the  Department  of  War;  and  also  by 
further  unlawfully  devising  and  contriving,  and  at- 
tempting to  devise  and  contrive  means  then  and  there 
to  prevent  the  execution  of  an  act  entitled  "An  act 
making  appropriations  for  the  support  of  the  army  for 
the  nscal  year  ending  June  80,  186S,  and  for  other  pur- 
poses," approved  March  20.  1807.  And  also  to  pre- 
vent the  execution  of  an  act  eutitled  "An  act  to  pro- 
vide for  the  more  efficient  government  of  the  Rebel 
States,"  passed  March  2,  1867.  Whereby  the  said  An- 
drew Johnson,  President  of  the  United  States,  did 
then,  to  wit,  on  the  21st  day  of  February,  1868,  at  the 


city  of  Washington,  commit  and  was  gnilty  of  a  high 
misdemeanor  in  office. 

Impeachment  Articles    Head  to  the 
Senate, 

On  the  4th  of  March,  1868,  at  five  minutes  past 
one  o'clock,  members  of  the  House  entered  the 
Senate,  preceded  by  the  Sergeant-at-Arms  of  the 
Senate.  As  they  stepped  inside  the  bar  of  the 
Senate,  the  Sergeant-at-Arms  announced,  in  a 
loud  voice,  "The  Managers  of  the  House  of  Re- 
presentatives, to  present  articles  of  impeach- 
ment." The  managers  walked  to  the  front  part 
of  the  Senate  Chamber,  close  to  the  President's 
desk,  and  took  seats,  while  the  members  of  the 
House  ranged  themselves  around  the  seats  of  the 
Senators. 

After  silence  was  restored,  Mr.  Bingham  arose 
and  said,  holding  the  articles  in  his  hand :— "The 
Managers  of  the  House  of  Representatives,  by 
order  of  the  House  of  Representatives,  are  ready 
at  the  bar  of  the  Senate,  if  it  will  please  the 
Senate  to  hear  them,  to  present  the  articles  of 
impeachment,  in  maintenance  of  the  impeach- 
ment preferred  against  Andrew  Johnson,  Presi- 
dent of  the  United  States,  by  the  House  of  Repre* 
sentatives." 

Hon.  B.  F.  Wade,  President  of  the  Senate, 
then  said: — "The  Sergeant-at-Arms  will  make 
proclamation." 

The  Sergeant-at-arms  then  said:— "Hear  ye! 
J  hear  ye!  hearj'e!  All  persons  are  commanded 
to  keep  silence,  on  pain  of  imprisonment,  while 
the  House  of  Representatives  is  exhibiting  to  the 
Senate  of  the  United  States,  articles  of  impeach- 
ment against  Andrew  Johnson,  President  of  the 
United  States." 

Mr.  Bingham  then  rose  and  commenced  read- 
ing the  articles. 

Every  person  kept  perfectly  still  while  Mr. 
Bingham  was  reading  the  articles.  The  galleries 
were  closely  packed,  and  huudreds  of  people 
stood  in  the  halls  and  corridors,  unable  to  get 
even  a  glimpse  of  the  inside  proceedings. 

At  the  conclusion  of  the  reading  of  the  articles, 
which  occupied  thirty  minutes,  President  Wade 
said: — "The  Senate  will  take  due  order  and  cog- 
nizance of  the  articles  of  impeachment,  of  which 
due  notice  will  be  given  by  the  Senate  to  the 
House  of  Representatives." 

The  House  then  withdrew,  with  Mr.  Dawes  as 
Chairman  of  the  House  Committee  of  the  Whole 
on  the  State  of  the  Union,  to  the  hall  of  the 
House. 

Opening  of  the  Trial* 

On  the  day  following  the  presentation  of  the 
articles  of  impeachment  to  the  Senate,  the  trial 
was  formally  opened.  At  the  conclusion  of  the 
morning  hour,  Vice  President  Wade  announced 
that  all  legislative  and  executive  business  of  the 
Senate  is  ordered  to  cease,  for  the  purpose  of  pro- 
ceeding to  business  connected  with  the  impeach- 
ment of  the  President  of  the  United  States.  The 
chair  is  vacated  lor  that  purpose. 

The  Chief  Justice  then  advanced  np  the  aisle, 
clad  in  his  official  robe,  assisted  by  Mr.  Pomeroy, 
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chairman  of  the  committee  appointed  for  that 
purpose,  with  Judge  Nelson,  of  the  Supreme 
Court,  on  his  right ;  Messrs.  Buckalew  and  Wil- 
son, the  other  members  of  the  committee,  bring- 
ing up  the  rear,  with  members  of  the  House,  who 
Stood  behind  the  bar  of  the  Senate. 

The  Chief  Justice,  having  ascended  to  the  Pre- 
sident's chair,  said,  in  a  measured  and  impressive 
voice:— 

"Senators — In  obedience  to  notice,  I  have  ap- 
peared to  join  with  you  in  forming  a  Court  of 
Impeachment  for  the  trial  of  the  President  of  the 
United  States,  and  I  am  now  ready  to  take  oath." 

Oath  of  the  Chief  Justice. 

The  following  oath  was  then  administered  to 
the  Chief  Justice  by.  Judge  Nelson: — 

"I  do  solemnly  swear  that  in  all  thines  appertaining 
to  the  trial  of  the  impeachment  of  Andrew  Johnson, 
President  of  the  United  States,  1  will  d<»  impartial 
Justice,  according  to  the  Constitution  and  laws.  So 
help  me  God." 

The  Chief  Justice  then  said:— Senators,  the  oath 
will  now  be  administered  to  the  Senators  as  they 
Will  be  called  by  the  Secretary  in  succession, 

The  Senators  Sworn* 

The  Secretary  called  the  roll,  each  Senator  ad- 
vancing in  turn  and  taking  the  oath  prescribed  in 
the  rules  as  given  above,  The  only  Senators  ab- 
sent were  Doolittle  (Vt.),  Patterson  (N.  H.), 
8aulsbury  (Del.)  and  Edmunds  (Vt.) 

Hon.  D.  F.  Wade  Challenged. 

When  the  name  of  Senator  Wade  was  called, 
Mr.  Hendricks  rose  and  put  the  question  to 
the  presiding  officer,  whether  Senator  from  Ohio, 
being  the  person  who  would  succeed  to  the  Pre- 
sidential office,  was  entitled  to  sit  as  a  judge  in 
the  case. 

Remarks  of  ITIr.  Sherman. 

Mr.  Sherman  argued  that  the  Constitution  it- 
fiklt  settled  that  question.  It  provided  that  the 
presiding  officer  should  not  preside  on  the  trial  of 
the  President,  but  being  silent  as  to  his  right  to 
be  a  member  of  the  court,  it  followed  by  impli- 
cation that  he  had  the  right  to  be  a  member  of  the 
court,  each  State  was  entitled  to  be  represented 
by  two  Senators. 

The  Senate  had  already  seen  a  Senator  who  was 
related  to  the  President  by  marriage  take  the 
oath,  and  he  could  see  no  difference  between  in- 
terest on  the  ground  of  affinity  nnd  the  interest 
which  the  Senator  from  Ohio  might  be  supposed 
tb  have.  Besides,  the  Senator  from  Ohio  was  only 
the  presiding  officer  of  the  Senate  pro  tempore,  and 
might  or  might  not  continue  as  such  to  the  close 
of  these  proceedings.  He,  therefore,  hoped  that 
the  oath  would  be  administered  to  the  Senator 
from  Ohio. 

Reverdy  Johnson's  Views. 

-Mr.  Johnson  (Md.)  assimilated  this  case  to  an 
ordinary  judicial  proceeding,  and  reminded  the 
8enate  that  no  judge  would  be  allowed  to  sit  in 


a  case  where  he  holds  a  direct  interest.  Was  It 
right,  he  said,  to  subject  a  Senator  to  such  great 
temptation — the  whole  Executive  power  of  the 
nation,  with  twenty-five  thousand  dollars  a  year? 
He  submitted,  therefore, that  it  was  due  to  the  cause 
of  impartial  justice  that  such  precedent  should 
not  be  established  as  would  bring  the  Senate  in 
disrepute.  Why  was  it  that  the  Chief  Justice 
now  presided?  It  was  because  the  fathers  of  the 
republic  thought  that  he  who  was  to  be  entitled 
to  benefits  should  not  be  permitted  ever  to  pre- 
side where  he  could  only  vote  in  case  of  a  tie  vote. 
He  did  not  know  that  the  question  could  be  de- 
cided at  once.  It  was  a  grave  and  important 
question,  and  would  be  so  considered  by  the 
country,  and  he  submitted  whether  it  was  not 
proper  to  postpone  its  decision  till  to-morrow,  in 
order,  particularly,  that  the  precedents  of  the 
English  House  of  Lords  might  be  examined.  He 
moved,  therefore,  that  the  question  be  postponed 
till  to-morrow. 

Mr.  Davis  (Ky.)  argued  that  the  question  was 
to  be  decided  on  principle,  and  that  principle  was 
to  be  found  in  the  Constitution.  It  was  thought 
the  man  who  was  to  succeed  the  President  in 
case  of  removal  from  office  should  not  take  part 
in  the  trial  of  the  President.  If  the  case  of  Mr. 
Wade  did  not  come  within  the  letter  of  the  Con- 
stitution, it  did  come  clearly  within  its  principle 
and  meaning. 

Mr.  Morrill,  (Me.)  argued  that  there  was  no 
party  before  the  court  to  make  the  objection,  and 
that  it  did  not  lie  in  the  province  of  one  Senator 
to  raise  an  objection  against  a  fellow  Senator. 
When  the  party  appeared  here,  then  objection 
could  be  made  and  argued;  but  not  here  and  now. 
It  seemed  to  him  that  there  was  no  option  and 
no  discretion  but  to  administer  the  oath  to  all 
the  Senators. 

Mr.  Hendricks  (Ind.)  argued  that  it  was  in- 
herent in  a  court  to  judge  of  its  own  qualifica- 
tion, and  it  was  not  for  a  Senator  to  present  the 
question.  It  was  for  the  court  itself  to  deter- 
mine whether  a  member  claiming  a  seat  in  the 
court  was  entitled  to  it;  therefore,  the  question 
was  not  immaturely  made.  The  suggestion  of 
Senator  Sherman  that  Senator  Wade  might  not 
continue  to  be  President  of  the  Senate,  was  no 
answer  to  the  objection.  When  he  6hould  cease 
to  be  the  presiding  officer  of  the  Senate  he  could 
be  sworn  in,  but  now,  at  this  time,  he  was  in- 
competent. 

In  the  case  of  Senator  Stockton,  of  New  Jersey, 
the  question  had  been  decided.  There  it  waa 
held  that  the  Seuator,  being  interested  in  the  re«- 
suit  of  the  vote,  had  no  right  to  vote.  One  of 
the  standing  rules  of  the  Senate  itself  was,  that  no 
Senator  should  vote  where  he  had  an  interest  in 
the  result  of  the  vote,  but  in  his  judgment  the 
constitutional  ground  was  even  higher  than  the 
question  of  interest.  The  Vice  President  was  not 
allowed,  by  the  Constitution,  to  keep  order  in  the 
Senate  during  an*  impeachment  trial.  He  hoped 
he  need  not  disclaim  any  personal  feeling  in  the 
matter.  He  made  the  point  now  because  he 
thought  the  Constitution  itself  had  settled  it  that 
no  man  should  help  to  deprive  the  President  of 
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his  office  when  that  man  himself  was  to  fill  the 
Office.  He  hoped  that,  in  view  of  the  importance 
of  the  question,  the  motion  made  by  the  Senator 
from  Maryland  would  prevail. 

Mr.  Williams  (Ore.)  held  that  the  objection 
Was  entirely  immature.  If  this  body  was  the  Se- 
nate, then  the  presiding  officer  of  the  8enate 
should  preside,  and  if  it  was  not,  was  there  any 
court  organized  to  decide  the  question?  He 
never  heard  that  one  juror  could  challenge  an- 
other juror,  or  that  one  judge  could  challenge 
another  judge.  Had  a  court  ever  been  known  to 
adopt  a  rule  that  &  certain  member  of  it  should 
or  should  not  participate  in  its  proceedings.  It 
was  a  matter  entirely  for  the  judge  himself. 

Mr.  Davis  asked  the  question  whether,  if  a  Vice 
President  came  here  to  present  himself  as  a  mem- 
ber of  the  court,  the  court  itself  could  not  ex- 
clude him  ? 

Mr.  Williams  did  not  think  that  a  parallel 
case,  for  by  the  very  words  of  the  Constitution 
the  Vice  President  was  excluded.  It  did  not 
follow  that  because  this  court  was  organized  as 
the  Constitution  required,  a  Senator  having  any 
interest  would  participate  in  the  trial.  He  might, 
when  the  time  came  on  for  trial,  decline  to  par- 
ticipate. If  any  Senator  should  insist,  notwith- 
standing the  rule  of  the  Senate  referred  to,  on  his 
right  to  vote,  even  on  a  question  where  he  had 
an  interest,  he  had  a  constitutional  right  to  do  60. 

Mr.  Flssendkn  (Me.)  suggested  that  the 
administration  of  the  oath  to  the  Senator  lrom 
Ohio  be  passed  over  for  the  present  until  all  the 
other  Senators  are  sworn. 

Mr.  Conness  (Cal.)  objected,  that  there  was  no 
right  on  the  part  of  the  Senate  to  raise  a  question 
as  to  the  right  of  another  Senator,  and  he  pre- 
ferred that  a  vote  be  now  taken  and  the  question 
decided.  The  question  as  to  whether  a  Senator 
had  such  an  interest  in  the  result  as  to  keep  him 
from  participating  in  the  trial,  was  a  matter  for 
the  Senator  alone. 

Mr.  Fessenden  explained  that  his  intention 
was  simply  that  all  the  other  Senators  should  be 
6Worn,  so  as  to  be  able  to  act  upon  the  question 
as  a  duly  organized  court. 

He  cared  nothing  about  it,  however,  one  way  or 
another,  and  he  had  no  opinion  to  express  on  the 
subject. 

Can  a.  Senator  be  Excluded,  from  the 
Senate? 

Mr.  Howard  (Mich.)  sustained  the  right  of  the 
8cnator  from  Ohio  to  be  sworn  and  to  participate 
*4n  the  trial.  He  did  not  understand  on  what 
ground  this  objection  could  be  sustained.  They 
were  not  acting  in  their  ordinary  capacity  as  a 
Senate,  but  were  acting  as  a  court.  What  right  had 
the  members  of  the  Senate,  not  yet  sworn,  to  vote 
on  this  objection?  How  was  the  subject  to  begot 
at?  Could  the  members  already  sworn  exclude  a 
Senator?  That  would  be  a  strange  deposition. 
As  the  Senate  was  now  fixed  it  had  no  right  to 
pass  a  resolution  or  an  order.  It  was  an  act 
•imply  coram  non  judice.  He  suggested,  there- 
fore, that  the  objection  be  withdrawn  for  the  pre- 
sent. 


The  President  ITIig-ht  Ask  a  Question* 

Mr.  Morton  (Ind.)  argued  that  there  was  txD 
person  here  authorized  to  make  the  objection 
because  it  was  the  right  of  a  party  to  waive  ths 
objection  of  interest  on  the  part  of  a  judge  or 
juror,  and  the  President  when  he  came  here  fbr 
trial  might  say,  "Why  was  not  the  Senator  from 
Ohio  sworn?"  The  theory  of  his  colleague  (Mfi. 
Hendricks)  was  false.  This  impeachment  was  to 
be  tried  by  the  Senate.  The  Senator  from  Ohio 
was  a  member  of  this  body,  and  his  rights  as 
such  could  not  be  taken  from  him.  His  election 
as  Presiding  officer  took  from  him  none  of  hXs 
rights  as  Senator ;  but  aside  from  that,  he  re* 
peated,  that  there  was  no  person  here  entitled  to 
raise  the  question. 

A  Precedent  Cited* 

Mr.  Johnsox  (Md.)  urged  the  propriety  of  Ms 
motion,  that  the  question  should  be  postpone*! 
till  to-morrow.  It  was  a  question  in  which  the 
people  of  the  United  Slates  were  concerned,  and 
by  no  conduct  of  his,  by  no  waiver  of  his  rights 
could  the  court  be  organized  in  any  other  way 
than  the  Constitution  provides.  He  repelled  th$ 
intimation  that  the  body  was  not  a  court  but  w© 
a  Senate.  As  the  Senate,  he  argued,  its  powers 
were  only  legislative,  and  it  had  no  judicial  powers 
except  as  a  court.  So  had  all  their  predecessOCB 
ruled.  In  the  celebrated  impeachment  case  of 
Justice  Chase,  the  Senate  acted  on  the  idea  that 
they  were  acting  as  a  court,  not  as  a  Senate. 

The  Senators  were  to  declare  on  their  oaths,  to 
decide  the  question  of  guilty  or  not  guilty,  aid 
declare  the  judgment;  and  who  had  ever  heard  ol 
a  Senate  declaring  a  judgment.  The  very  fad 
that  the  Chief  Justice  had  to  preside  showed 
that  this  was  a  court  of  the  highest  character. 
As  to  the  argument  that  a  Senator  had  a  right  to 
vote  on  a  question  wherein  he  had  an  interest,  ho 
asked  who  had  ever  heard  before  of  such  a  pro- 
position. The  courts  had  even  gone  so  far  as  to 
declare  that  a  judgment  pronounced  by  a  judge 
in  a  case  where  he  had  personal  interest  was  ab- 
solutely void,  on  the  general  principle  that  no 
man  had  a  right  to  be  a  judge  in  his  own  casa. 
In  conclusion,  he  suspended  the  motion,  and 
moved  that  the  other  members  be  now  sworn. 

nr.  Wade's  flights. 

Mr.  Sherman  (Ohio)  declared  that  the  right  of 
his  colleague  to  take  the  oath,  and  his  duty  to  do 
It  was  clear  in  his  own  mind.  If  hereafter  the 
question  of  interest  was  raised  against  hiintt 
could  be  discussed  and  decided.  The  case  of 
Senator  8tockton,  to  which  reference  had  b<v«n 
made,  was  a  case  in  point.  Notwithstanding  ii*c 
question  of  the  legality  of  his  election,  no  ona 
questioned  his  right  to  be  sworn  in  the  first  ltt» 
stance.  It  was  only  when  his  case  came  up  ftf* 
decision  that  his  right  to  vote  on  that  case  was 
disputed  and  refused,  and  he  (Mr.  Sherman)  had 
ever  doubted  the  correctness  of  that  decision 
The  same  question  came  up  in  his  own  case  when 
he  was  a  candidate  for  the  Speakership  of  tj)p 
House  of  Representatives. 
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He  had  taken  his  oath  as  a  member  of  the 
House,  and  he  had  a  right,  if  he  had  chosen  t ; 
exercise  it,  to  cast  his  vote  for  himself.  He 
claimed  that  the  State  of  Ohio  had  a  right  to  be 
represented  on  this  trial  by  its  two  Senators.  His 
colleague  should  decide  for  himself  whether  he 
would  participate  in  th3  trial  and  vote  on  ques- 
tions arising  in  it.  Questions  had  been  introduced 
in  this  debate  whicli  he  thought  sbould  uot  h:ive 
been  introduced.  The  only  question  at  issue  was, 
should  or  should  not  the  Senator  from  Ohio  be 
sworn  in. 

Why  the  Challenge  was  I?Iade. 

Mr.  Bayard  (Del.)  argued  against  the  right  of 
Senator  Wade  to  take  the  oath,  the  object  of  the 
Constitution  beiug  to  exclude  the  person  who 
was  to  be  benefited  by  the  deposition  of  the  Pre- 
sident from  taking  part  in  the  proceeding  leading 
to  such  deposition.  He  proceeded  to  argue  that 
the  character  of  the  body  in  trying  impeachment 
was  that  of  a  court,  not  that  of  a  Senate.  He 
could  not  conceive  on  what  ground  the  questions 
as  to  the  character  of  the  body  was  introduced, 
except  it  was  that  Senators,  in  cutting  themselves 
loose  from  the  restraints  of  their  judicial  charac- 
ter, might  give  a  full  swing  to  their  partisan 
passions.  If  he  stood  in  the  same  position  as 
the  Senator  from  Ohio,  the  wealth  of  the  world 
would  not  tempt  him  to  sit  in  such  a  case. 

Ulr.    Sumner    Looks    up    Law  and 
Equity. 

Mr.  Sumner  (Mass.)  declined  to  follow  Sena- 
tors in  the  discussion  of  the  question  as  to  whe- 
ther this  body  was  a  Senate  or  was  a  court.  Its 
powers  were  plainly  laid  down  in  the  Constitu- 
tion. The  Constitution  had  not  given  the  body  a 
name,  but  it  had  given  it  powers,  and  those  pow- 
ers it  was  now  exercising.  Distinguished  Sena- 
tors on  the  other  side  had  stated  that  the  Consti- 
tution intended  to  prevent  Senators  who  were  to 
benefit  by  the  result  of  impeachment  from  parti- 
cipating in  the  trial  of  the  accused.  Where  did 
they  find  that  interest?  Where  did  they  find  the 
reason  alleged  for  the  provision  as  to  the  Chiet 
Justice  presiding?  It  was  not  to  be  found  in  the 
Constitution  itself,  nor  in  the  papers  of  Mr.  Ma- 
dison, nor  in  the  Federalist,  nor  in  any  cotempo- 
raneous  publications. 

The  first  that  was  to  be  found  of  that  idea  was 
in  Rawle's  Commentaries  on  the  Constitution, 
published  in  1825,  and  the  next  that  was  to  be 
found  of  it  was  ten  years  later,  in  Story's  Com- 
mentaries, where,  in  a  note,  Kawle  is  cited.  If 
they  were  to  trust  to  the  lights  of  history,  the 
reason  for  the  introduction  of  this  clause  was  be- 
cause the  Iramers  of  the  Constitution  had  con- 
templated the  suspension  of  the  President  during 
impeachment,  and  because,  therefore,  the  Vice 
President  could  not  be  in  the  Senate  he  would  be 
discharging  the  Executive  functions. 

Mr.  Sumner  referred  to  the  constitutional  de- 
bates iu  support  of  his  theory,  particularly  citing 
the  words  of  James  Madison  in  the  debate  in  the 
Virgiuia  Convention,  to  the  effect  that  the  House 
might  impeach  the  President,  that  the  Senate 
might  convict  him,  and  that  they  (meaning  either 
the  Senate  or  the  Senate  and  House  of  Represen- 
tatives jointly)  could  suspend  him  from  office, 
when  his  duties  would  devolve  upon  the  Vice 
President.  Here,  he  argued,  was  an  authentic 
reason  for  that  provision  of  the  Constitution  pro- 
viding that  when  the  President  was  on  trial  the 
Chief  Justice  should  preside. 

He  submitted  that  the  Senate  could  not  pro- 
ceed upon  the  theory  ot  the  Senators  on  the 
other  side.  The  text  could  not  be  extended  from 
its  plain  and  simple  meaning.   As  to  the  question 


of  interest,  he  asked  who  could  put  into  the  one 
scale  the  great  interests  of  the  public  justice,  and 
into  the  other  paltry  personal  temptation.  He 
believed  that  if  the"  Senator  from  Ohio  was  al- 
lowed to  hold  those  scales,  the  one  containing 
personal  interest  would     kick  the  beam." 

Speech  of  Mr.  Howe. 

Mr.  Howe  (Wis.)  thought  the  question  would 
not  be  a  very  difficult  one  it  they  were  willing  to 
read  what  was  written,  and  to  abide  by  it.  It  was 
written  that  the  Senate  should  be  composed  of 
two  Senators  from  each  State,  and  it  was  else- 
where written  that  Ohio  was  a  State.  It  was  also 
written  that  the  Senate  should  have  the  po>ver  to 
try  impeachments — the  Senate,  and  no  one  else. 
He  conceived,  therefore,  that  that  was  the  end  of 
the  law.  Whatever  after  question  of  delicacy 
there  miffht  be,  the  question  of  law  was  clear, 
that  the  Senator  from  Ohio  was  entitled  to  par- 
ticipate in  this  trial.  If  the  Constitution  were 
silent  on  the  subject,  no  one  would  have 
challenged  the  right  of  the  presiding  ollicer  of 
the  Senate  to  preside  on  this  trial.  The  Conmitu- 
tion,  however,  had  provided  for  that  question, 
aud  had  gone  no  further.  If  any  objection  did 
exist  to  the  Senator  from  Ohio,  the  only  party 
who  had  a  right  to  raise  the  objection  wad  not 
here  and  was  not  represented  here. 

Mr.  Drake  (Mo.)  argued  that  if  the  objection 
bad  any  legal  validity  whatever,  it  was  one  which 
had  to  be  passed  upon  affirmatively  or  negatively 
by  some  body,  and'he  wanted  to  know  what  that 
bod}'  was?  Was  it  so  passed  upon  by  the  pre- 
siding officer  of  the  Senate?  He  hardly  thought 
so.  Was  it  to  be  passed  upon  by  this  body  itself? 
Then  come  in  the  difficulty  that  there  were  still 
four  Senators  unsworn.  It  might  have  been 
anions:-  the  first  or  the  very  first  one,  and  then 
would  have  had  to  be  decided  by  Senators,  not 
one  of  whom  had  been  sworn. 

Mr.  Thayer  (Neb.)  discussed  the  question  as  to 
whether  this  was  a  court  or  not.  They  had  to 
come  down  to  the  plain  words  of  the  Constitu- 
tion, "The  Senate  shall  have  power  to  try  im- 
peachments." If  this  body  was  a  court  now, 
where  did  the  transformation  take  place?  It  was 
the  Senate  when  it  met  at  twelve  o'clock,,  and 
had  not  since  adjourned;  nor  could  it  be  said  at 
what  particular  point  of  time  the  transformation 
took  place,  if  at  all.  If  the  question  of  interest 
was  to  be  raised  in  the  case  of  the  Senator  from 
Ohio,  it  ought  with  greater  reason  be  raised 
against  the  Senator  from  Tennessee  (Mr.  Patter- 
son), who  was  so  closely  allied  with  the  Presi- 
dent. Besides  every  Senator  who  might  succeed 
to  the  office  of  presiding  officer  was  also  interested 
but  one  degree  less  than  the  Senator  from  Ohio. 
The  Senator  from  Ohio  could  not  be  deprived  of 
his  vote  except  by  a  gross  usurpation  of  power. 
Suppose  ten  or  fifteen  Senators  were  closely  allied 
to  the  accused,  the  objection  might  be  made,  and 
the  whole  movement  defeated  by  reducing  the 
body  below  a  quorum. 

Mr.  Howard  rose  to  call  the  attention  of  the 
chair  to  the  real  matter  before  the  body,  and  to 
inquire  whether  the  pending  motion,  that  other 
Senators  be  sworn  in,  was  iu  order. 

Chief  Justice  Chase  replied  affirmatively. 

Mr.  Howard  rose  to  call  the  attention  of  the 
chair  to  the  real  question  before  the  Senate,  and 
asked  whether  the  pending  motion,  that  other 
Senators  be  sworn,  was  not  in  order? 

The  Chief  Justice  said  that  the  Senator  from 
Indiana  having  objected  to  the  Senator  from 
Ohio  taking  the  oath,  there  was  now  a  uiotiou 
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that  the  remaining  names  be  called,  omitting  the 
name  of  the  Senator  from  Ohio. 

Mr.  Howard  said  there  was  no  rule  requiring 
the  names  to  be  called  in  alphabetical  order.  The 
remaining  names  could  be  called  now.  He  saw 
no  necessity  for  further  discussion  of  this  motion, 
and  thought  it  was  merely  a  question  of  order. 
It  seemed  to  him  that  it  must  be  held  that  the 
trial  had  commenced,  and  that  as  the  Senate  had 
the  sole  power  to  try  impeachments,  and  as  the 
Constitution  also  prescribed  the  administration 
of  an  oath,  it  was  out  of  order  to  interfere  with 
the  taking  of  that  oath. 

Mr.  Buck  ale  w  asked  if  the  rules  did  not  pro- 
vide that,  the  presiding  officer  shall  submit  all 
questions  to  the  Senate  ;  but  assuming  it  to  be  a 
question  of  order,  he  contended  that  the  clause 
was  intended  to  apply  to  the  old  form  of  taking 
votes  bv  States.  The  Senate  had  already  adopted 
a  rule  for  excluding  votes  in  a  particular  case — a 
rule  founded  in  justice.  The  argument  was  that 
the  Senator  had  a  right  under  the  Constitution  to 
represent  Ohio. 

On  several  occasions  recently,  Senators  had 
presented  themselves  and  had  been  denied  ad- 
mission. Here  they  were  organized  into  a  court 
to  decide  the  gravest  possible  questious.  The  ob- 
jection was  made  at  the  proper  time,  and  if  not  now 
made,  a  number  of  members  not  qualified  to  act 
might  take  part  in  the  proceedings  and  be  judges 
in  the  case.  It  was  not  only  their  right  but  their 
duty  to  raise  the  question  now.  They  are  acting 
under  the  Constitution,  most  of  them  having  been 
sworn  already,  and  the  Chief  Justice  being  there 
to  acid  dignity  and  disinterestedness  to  the  delib- 
erations ;  and  if  they  properly  raised  the  question 
to  be  decided  at  the  earliest  possible  moment,  it 
was  a  question  arising  under  the  Senate,  and  they 
must  meet  it  before  they  could  organize.  He  was 
content  to  take  the  decision  of  the  Chief  Justice 
of  the  United  States  and  the  opinion  of  a  distin- 
guished commentator,  in  preference  to  that  of 
the  Senator  from  Massachusetts.  Objections 
were  always  made  to  jurors  before  they  were 
sworn;  if  not,  it  would  be  too  late. 

Mr.  Frklinghuyseh  (N.  J.)  asked  whether  the 
Senator  supposed  the  accused  waived  his  right 
of  challenge  by  the  Senators  being  all  sworn?  lie 
would  challenge,  if  at  all,  after  they  were  organ- 
ized, and,  therefore,  this  was  not  the  time  to 
make  objection. 

Mr.  Buckai.kw  said  he  was  not  talking  of  chal- 
lenges. It  had  not  been  put  upon  that  ground 
by  the  Senator  from  Indiana  (Mr.  Hendricks). 
Challenge  was  a  right  given  by  statute. 

Mr.  Morton  replied  to  Mr.  Buckalew,  and  said 
the  Constitution  had  made  the  tribunal  itself,  and 
they  had  no  right  to  constitute  oue.  It  was  not 
important  what  they  called  the  Senate  now,  but 
it  was  material  that  they  should  sit  as  the  C6nsti- 
tution  authorized  them,  in  the  trial  of  an  im- 
peachment— as  a  Senate. 

The  Senator  from  Ohio  being  a  member  of  the 
Senate,  and  the  Senate  performing  duties  im- 
posed upon  it  by  the  Constitution,  it  was  idle  lor 
them  to  talk  about  organizing  a  court,  when  the 
Constitution  placed  certain  duties  upon  them. 

At  4*30  P.  M.,  Mr.  QitlMUS  (la.),  after  premising 
that  the  Chief  Justice,  having  sat  since  11  A.  M., 
must  be  fatigued,  moved  to  adjourn. 

Mr.  Howard  suggested  that  as  a  court  they 
could  not  adjourn  the  Senate,  and  Mr.  OaiMBS 
moved  to  adjourn  the  court  uutil  to-morrow 
morning. 

The  Chief  Justice  put  the  motion  and  declared 
it  carried,  and  vacated  the  chair. 


PROCEEDINGS  OF  THURSDAY,  MARCH  5. 

The  Chief  Justice  was  again  escorted  to  the 
chair  by  Mr.  Pomeroy.  the  chairman  of  the  com- 
mittee appointed  for  that  purpose. 

The  Secretary  of  the  Senate  read  the  minutes 
of  the  court  yesterday,  including  the  adjourn- 
ment of  the  Senate. 

The  Chief  Justice  then  stated  the  question  to 
be — an  objection  having  been  made  to  the  swear- 
ing-in of  the  Senator  from  Ohio  (Mr.  Wade)— a 
motion  to  postpone  the  swearing-in  of  that  S<v 
nator  until  the  remaining  members  have  been 
sworn. 

He  also  announced  that  Mr.  Dixon  (Conn.) 
had  the  floor. 
Mr.  Dixon— Mr.  President — 

A  Point  of  Order. 

Mr.  Howard  (Mich.) — Mr.  President,  I  rise  to 
a  point  of  order 

The  Chief  J ustice— The  Senator  will  state  his 
point  of  order. 

Mr.  Howard— By  the  Constitution,  the  Senate, 
sitting  on  the  trial  of  impeachment,  is  to  be  on 
oath  or  affirmation.  Each  member  of  the  Senate, 
by  the  Constitution,  is  a  component  member  of 
the  body  for  that  purpose.  There  can.  therefore, 
be  no  trial  unless  that  oath  or  affirmation  be  taken 
by  the  respective  Senators  who  are  present.  The 
Constitution  of  the  United  States  is  imperative, 
and  when  a  member  presents  himself  to  take  the 
oath,  I  hold  that,  as  a  rule  of  order,  it  is  the  duty 
of  the  presiding  officer  to  administer  the  oath, 
and  that  the  proposition  to  take  the  oath  cannot 
be  postponed.  Other  members  have  no  control 
over  the  question.  That  is  the  simple  duty  de- 
volved upon  the  presiding  officer  of  the  body  who 
administers  the  oath. 

Further,  sir : — The  Senate,  on  the  second  day 
of  the  present  month,  adopted  rules  for  their 
government  in  proceedings  of  this  kind.  Rule 
third  declares  that,  before  proceeding  to  the  con- 
sideration of  the  articles  of  impeachment,  the 
presiding  officer  shall  administer  the  oath  herein- 
after provided  to  the  members  of  the  Senate  then 
present.  Mr.  Wade  is  present  and  ready,  and  the 
other  members  if  they  appear,  whose  duty  it  is  to 
take  the  oath.  The  form  of  the  oath  is  also  pre- 
scribed by  our  present  rules  as  follows : — 

"  I  solemnly  swear  (or  affirm  as  the  case  may  bo), 
that  in  all  the  thinge  appertaining  to  the  trial  of  the 
impeachment  of  Andrew  Johnson,  now  pending.  I 
will  do  impartial  justice  according  to  the  Constitution 
and  laws.   So  help  me  God." 

That  is  the  form  of  oath  prescribed  by  our 
rules.  It  is  the  form  in  which  the  presiding  offi- 
cer of  this  body  himself  is  sworn.  It  is  the  form 
in  which  we  all  (thus  far)  have  been  sworn;  and 
so  far  as  the  rules  are  concerned,  I  insist  that 
they  have  already  been  adopted  and  recognized 
by  us,  so  tar  as  it  is  possible,  during  the  condi- 
tion in  which  we  now  are,  of  organizing  our- 
selves for  the  discharge  of  our  present  duties.  I, 
therefore,  make  the  point  of  order,  that  the  ob- 
jection made  to  the  swearing  in  of  Mr.  Wade,  is 
out  of  order,  under  the  rules  and  under  the  Con- 
stitution of  the  United  States,  and  I  ask  the  court 
respectfully,  but  earnestly,  that  the  President  of 
the  Senate,  the  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  now  presiding  in  the 
body,  do  decide  the  question  without  debate.  I 
object  to  any  further  debate. 

Mr.  Dixon— The  question  before  the  Senate  is 
whether  under  this  rule  the  Senator  from  Ohio — 

Mr  DrAKI  (Mo.)— I  call  the  Senator  from  Con- 
necticut to  order. 

The  Chief  Justice— The  Senator  from  ConectL 
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cut  is  called  to  order.  The  Seuator  from  Michi- 
gan (Mr.  Howard)  has  made  a  point  of  order  to 
be  submitted  to  the  consideration  of  the  body. 
During  the  proceedings  for  the  organization  of 
the  Senate  for  the  trial  of  an  impeachment  of  the 
President,  the  Chair  regards  the  general  rules  of 
the  Senate  obligatory,  and  the  Senate  must  deter- 
mine itself  every  questiou  which  arises,  unless  the 
Chair  is  permitted  to  determine.  In  a  case  of 
this  sort,  affecting  so  nearly  the  organization  of 
this  body,  the  Chair  feels  himself  constrained  to 
6ubmit  the  questiou  of  order  to  the  Senate.  Will 
the  Senator  from  Michigan  state  his  point  of 
order  in  writing? 

Mr.  Dixon— Mr.  President,  I  rise  to  a  point  of 
order. 

The  Chief  Justice — A  point  of  order  is  already 
pending,  and  this  point  cannot  be  made  until  the 
other  is  decided. 

Mr.  Dixox — I  desire  to  know  whether  a  point 
of  order  cannot  be  made  with  regard  to  that 
question. 

The  Chief  Justice — The  Chair  is  of  opinion 
that  no  point  of  order  can  be  made  pending 
another  point  of  order. 

Mr.  Howard  prepared  his  point  of  order  and 
sent  it  to  the  Chair. 

The  Chief  Justice— Senators,  the  point  of  order 
submitted  by  the  Senator  from  Michigan  is  as 
follows: — "That  the  objection  raised  to  adminis- 
tering the  oath  to  Mr.  Wade  is  out  of  order,  and 
the  motion  of  the  Senator  from  Maryland  to 
postpone  the  administering  of  the  oath  to  Mr. 
Wade  until  other  Senators  are  sworn,  is  also  out 
of  order  under  the  rules  adopted  by  the  Senate  of 
2d  of  March  inst.,  and  under  the  Constitution  of 
the  United  States."  The  question  is  open  to 
debate. 

Mr.  Dixox— Mr.  President. 

The  Chief  Justice— The  Senator  from  Connec- 
ticut. 

Mr.  Drake— I  call  the  Senator  to  order.  Under 
the  rules  of  the  Senate  questions  of  order  are  not 
debatable. 

Mr.  Dixox  was  understood  to  say  that  ques- 
tions of  order  referred  to  the  Senate  were  debat- 
able. 

Mr.  Drake— I  do  not  so  understand  the  rules 
of  the  Senate.  There  can  be  debate  upon  an  ap- 
peal from  the  decision  of  the  Chair,  but  there  can 
be  no  debate  in  the  first  instance  upon  a  question 
of  order,  as  I  understand  the  rules  of  the  Senate. 

The  Chief  Justice — The  Chair  rules  that  a  ques- 
tion of  order  is  debatable  when  submitted  to  the 
Senate. 

Mr.  Drake — If  I  am  mistaken  in  the  rules  of 
the  Senate  on  that  subject  I  would  like  to  be  cor- 
rected, but  I  take  it  I  am  not. 

The  Chief  Justice — The  Senator  from  Missouri 
is  out  of  order,  unless  he  appeals  from  the  deci- 
sion of  the  Chair. 

Mr.  Drake  asked  leave  to  read  the  sixth  rule, 
providing  that  when  a  member  3hall  be  called  to 
order  by  the  President  or  a  Senator,  he  shall  sit 
down,  and  not  proceed  without  leave  ot  the  Sen- 
ate, and  that  every  question  of  order  shall  be  de- 
cided by  the  President,  without  debate,  and  sub- 
ject to  an  appeal  to  the  Senate. 

Mr.  Pomeroy  said  the  rule  applied  to  submis- 
sion to  the  Senate,  without  a  question  was  not 
debatable. 

Mr.  Dixox  said  the  question  was  now  presented 
in  a  different  shape  from  that  presented  yesterday 
by  the  Senator  from  Michigan,  when  he  reminded 
them  that  after  all  this  was  a  question  of  order, 
and  ought  to  be  so  decided.  The  question  now 
was,  whether  it  was  a  question  of  the  orderly  pro- 
ceedings of  this  body.  The  Senator  from  Ohio 
could  take  the  oath.  On  that  question  he  pro- 
posed to  address  the  Senate.   At  the  adjournment 


yesterday,  he  was  about  remarking  that  the  Pre- 
sident of  the  United  States  was  about,  to  be  tried 
before  this  body,  in  its  judicial  capacity,  whether 
called  a  court  or  not,  upou  articles  of  impeach- 
ment presented  by  the  House  of  Representatives. 

If  upon  that  trial  (continued  Mr.  Dixon),  he 
should  be  convicted,  the  judgment  of  the  body 
may  extend  to  his  removal  from  otlice  and  to  his 
disqualification  after  to  hold  any  office  of  profit 
or  trust  under  the  United  States.  How  far  the 
judgment  will  extend,  in  case  of  conviction,  of 
course  it  is  impossible  for  any  one  now  to  say. 
In  all  human  probability  it  would  extend  at  least 
as  far  as  to  his  removal  from  otlice.  In  that 
event,  the  very  moment  the  judgment  was  ren- 
dered, the  office  of  President  of  the  United 
States,  with  all  its  power  and  all  its  attributes, 
would  be  vested  in  the  Senator  from  Ohio,  now 
holding  the  office  of  President  of  this  body.  The 
office  would  vest  in  the  President  of  the*  Senate 
for  the  time  being.  The  question  before  this 
body  now  is  for  this  tribunal  to  decide  whether, 
upon  the  trial  of  a  person  holding  the  office  of 
President  of  the  Senate,  and  in  whom  the  office 
of  President  of  the  United  States,  upon  convic- 
tion, rests,  can  be  a  judge  upon  that  trial,  sir,  is 
the  question  before  this  tribunal. 

Mr.  Sherman  called  the  Senator  to  order.  He 
claimed  that  the  Senator  was  not  in  order  in 
speaking  upon  the  general  question  of  the  im- 
peachment when  a  point  of  order  was  eubmitted 
to  the  Senate  by  the  Chair.  He  thought  they 
should  adhere  to  the  rules  of  the  Senate. 

The  Chief  Justice  intimated  that  the  Senator 
from  Connecticut  should  speak  withiu  the  rules. 

Mr.  Dixox  said  that  if  permitted  to  go  on  with- 
out interruption,  he  had  proposed  to  go  into  the 
general  merits  of  the  question,  but  as  it  appeared 
to  be  the  opinion  of  the  Senate  that  he  could  not 
do  so,  he  would  not  trespass  on  its  atteution  in 
that  regard.  He  proposed  to  discuss  the  question 
under  the  Constitution  of  the  United  States  and 
rules  of  order. 

Mr.  Howard — I  call  the  Senator  from  Connec- 
ticut to  order,  and  ask  whether  it  is  now  in  order 
to  take  an  appeal  from  the  decision  of  the  Chair? 

Mr.  Dixox  submitted  that  there  was  not  such 
a  question  of  order  as  the  Senator  had  a  right  to 
raise.  The  only  question  he  had  a  right  to  raise 
was,  whether  he  (.Mr.  Dixon)  was  out  of  order. 

Mr.  Howard — Very  well;  I  raise  t£sir§aestion 
distinctly,  and  call  the  Senator  to  ofaer.  iSnake 
the  point  that  the  twenty-third  rule.  adopte\by 
the  Senate,  declares  that  all  orders  and  deeisi\is 
shall  be  taken  by  yeas  and  nays,  without  debat\. 

The  Chief  Justice,  in  deciding  the  point  of  order, 
said  the  twenty-third  rule  is  a  rule  for  the  pro- 
ceedings of  the  Senate  when  organized  for  the  trial 
of  an  impeachment.  It  is  not  yet  organized,  and 
in  the  opinion  of  the  chair  the  twenty-third  ruie 
does  not  apply  at  present. 
Mr.  Drake"  appealed  from  the  decision. 

Tbe  Cliief  Justice  Sustained. 

The  Chief  Justice  re-stated  the  decision,  and 
stated  that  the  question  was,  shall  the  opinion  of 
the  chair  stand  as  the  judgment  of  the  Senate? 

The  question  was  taken  by  yeas  and  nays,  and 
resulted — Yeas,  24;  nays,  20,  as  follows: — " 

Yeas.—  Messrs.  Anthony,  Bucknlew,  Corbett,  Davis, 
Dixon,  FessendeD,  Fowler,  Frelmghnysen,  Grime*, 
Henderson,  Hendricks,  Johnson,  McCreery,  Morrill 
(Me.),  Norton,  Patternon  (TenoA  Pomeroy,  Roes, 
Suulsbury,  Shermau,  Sprague,  Van  Winkle,  Wiiley 
and  Williams— 24. 

Nays.— Messrs.  Cameron,  Cfittell,  Chandler,  Cole, 
Couklinjr,  Conuess,  Drake*  Ferry,  Harlan,  Howard, 
Morgan,  Morrill  (Vt.),  Morton.  Nye,  Stewart,  Sunuer, 
Thayer.  Tipton,  Wilson  and  Yates— 20. 

So  the  decision  of  the  Chan-  was  sustaiued. 
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The  announcement  of  the  result  was  followed 
by  manifestations  of  applause,  which  were 
promptly  checked. 

Speech  of  Mr.  Dixon* 

Mr.  Dixon  then  proceeded  with  his  argument, 
and  said  he  was  not  unmindful  of  the  high  cha- 
racter of  the  Senator  from  Ohio,  and  did  not  for- 
get what  he  had  learned  from  his  observations  in 
the  Senate  for  nearly  twelve  years  of  his  just  and 
generous  nature.  He  acknowledged  most  cheer- 
fully that  that  Senator  was  as  much  raised  above 
the  imperfections  and  frailties  of  this  weak,  de- 
praved, corrupt  human  nature,  as  it  was  possible 
for  any  member  to  be. 

Mr.  Connkss  raised  the  question  of  order,  that 
the.  Senator  was  not  confining  himself  within  the 
limits  of  the  debate. 

The  Chief  Justice  said  he  was  greatly  embar- 
rassed in  attempting  to  ascertain  the  precise 
scope  of  debate  to  be  indulged  in,  and  therefore 
he  was  not  prepared  to  say  that  the  Senator  from 
Connecticut  was  out  of  order. 

Mr.  Dixon  continued  his  remarks,  and  said  he 
did  not  suppose  that,  in  disavowing:  any  personal 
objection  to  the  Senator  from  Ohio,  he  was  in- 
fringing the  rules  of  debate.  If  any  advantage  or 
profit  was  to  accrue  to  that  honorable  Senator 
from  the  trial,  what  was  it?  What  was  the  nature 
of  his  interest?  The  Senator  from  Massachusetts 
(Mr.  Sumner)  had  spoken  of  it  as  a  matter  of 
trifling  consequence,  but  it  was  nothing  less  than 
the  high  office  of  President  of  the  United  States. 
It  was  the  highest  object  of  human  ambition  in 
this  country,  and  perhaps  in  the  world. 

Mr.  Stewart  (Nev.)  called  the  Senator  from 
Connecticut  to  order.  He  was  discussing  the 
main  question,  not  the  question  of  order. 

The  Chief  Justice  remarked  that  he  had  already 
said  it  was  very  difficult  to  determine  the  precise 
limits  of  debate  on  the  point  of  order  taken  by 
the  Senator  from  Michigan.  The  nature  ol  the 
objection  taken  by  the  Senator  from  Indiana  (Mr. 
Hendricks),  and  the  validity  of  that  objection 
must  necessarily  become  the  subject  of  debate, 
and  he  was  unable  to  pronounce  the  Senator  from 
Connecticut  out  of  order. 

Mr.  Dixon  resumed  his  speech.  He  ventured 
to  say  that  with  the  great  temptation  of  the  Pre- 
sidency operating  on  the  human  mind,  it  would 
be  nothing  short  of  miraculous  if  the  Senator 
from  Ohio  could  be  impartial.  Nothing  short  of 
the  power  of  Omnipotence  operating  directly  on 
the  human  heart,  could,  undersuch  circumstance, 
make  any  human  being  impartial.  It  might  be 
said  that  the  objection  made  was  not  within  the 
letter  of  the  Constitution.  The  Constitution  did 
not,  he  admitted,  expressly  prohibit  a  member  of 
the  Senate  acting  as  presiding  officer  pro  tempore, 
from  acting  as  a  judge  in  a  case  of  impeachment. 
He  was  not  prepared  to  say  that  the  Senator  from 
Ohio  came  within  the  letter  of  the  express  prohi- 
bition ot  the  Constitution,  but  he  certainly  came 
within  its  spirit;  and  he  assumed  that  theSenate 
was  here  to  act,  not  on  the  letter,  but  on  the 
spirit  of  the  Constitution. 

There  was  no  prohibition  in  the  Constitution 
that  the  presiding  officer  pro  tempore  on  a  trial  of 
this  kind  shall  vote.  The  provision  only  was, 
that  the  Vice  President  of  the  United  States  shall 
not  preside  or  give  the  casting  vote  in  a  trial  of 
this  kind.  The  reason  of  that  provision  has  al- 
ready been  explained.  That  reason  was  so  mani- 
fest that  it  was  not  necessary  to  give  it.  It  was 
that  there  was  such  a  direct  interest  in  the  Vice 
President  in  the  result  of  the  trial,  that  it  was 
deemed  improper  that  he  should  preside  in  a 
proceeding  through  which  a  vacancy  might  be 
created.  The  framers  of  the  Constitution  knew 
that  the  provisions  of  the  common  law  prevented 


a  man  being  a  judge  in  his  own  case.  They  knew 
that,  as  had  been  said  by  a  learned  commentator, 
the  omnipotence  of  Parliament  was  limited  in 
that  respect,  and  even  that  omnipotent  bodv 
could  not  make  a  man  judge  in  his  own  case.  If 
it  would  shock  humanity,  if  it  would  violate 
every  feeling  of  justice  throughout  the  world,  for 
the  Vice  President  to  act,  would  it  have  less 
effect  in  relation  to  the  presiding  officer  pro  tem- 
pore? No  language  could  depict  the  impropriety 
of  a  Senator  acting  as  a  judge  in  a  case  which,  in 
a  certain  event,  was  to  place  him  in  the  Presiden- 
tial chair. 

The  President  of  the  United  States  could  not 
waive  his  objection  in  this  case.  It  was  a  ques- 
tion in  which  the  people  of  the  United  States 
were  doubly  interested,  and  it  must  be  decided  by 
the  laws  and  Constitution,  and  by  the  great  rules 
of  right.  The  objection  was  not  as  had  been 
argued.  It  was  premature,  for  there  were  many 
preliminary  questions  on  which,  if  the  Senator 
from  Ohio  were  now  sworn,  he  might  proceed  to 
vote.  If  there  was  anything  desirable  in  a  trial 
it  was  that,  in  the  first  "place,  it  should  be  impar- 
tially just,  and  that,  in  the  second  place,  it  must 
appear  to  the  public  mind  that  it  was  impartially 
just. 

If  the  Senate  were  to  decide  that  the  Senator 
from  Ohio,  who  is  to  be  benefitted  by  the  deposi- 
tion of  the  President,  could  take  part  in  the  trial, 
there  would  certainly  be  some  doubt  entertained 
in  the  public  mind  of  the  fairness  of  the  trial. 
If  history  should  have  to  record  that  fact,  the 
sympathies  of  the  civilized  world  would  be  with 
the  deposed  President. 

Mr.  Hendricks  Withdraws  His  Chal- 
lenge* 

Mr.  Hendricks  said  that  in  making  the  objec- 
tion, he  did  not  question  the  general  proposition 
of  the  right  of  the  Senator  from  Ohio  to  vote  on 
all  proper  questions,  but  he  claimed  that  by  his 
own  acts  he  had  accepted  a  position  which  dis- 
qualified him  from  sitting  as  a  judge  in  tnis  case. 

It  was,  therefore,  his  own  act,  and  not  the  act 
of  the  Senate,  that  disqualified  him.  This  ques- 
tion necessarily  arose  often  in  the  organization  of 
bodies  composed  of  many  members.  It  often  oc- 
curred in  the  House  oV  Representatives,  when 
members  were  called  to  be  sworn,  and  it  had  ne- 
cessarily to  be  decided  before  the  organization 
was  complete.  The  question  must,  therefore,  be 
decided  here.  Substantially  this  body  was  a  court. 
It  had  not  to  consider  legislative  questions  at  all. 
The  judgment  of  each  Seuator  was  controlled 
altogether  by  questious  ot  law  and  fact,  and  the 
body  was,  therefore,  in  its  very  essence  and  na- 
ture, a  judicial  body.  The  Senate  ceased  to  be  a 
body  for  the  consideration  of  legislative  ques- 
tions, and  became  a  body  tor  the  consideration  of 
judicial  questious. 

The  first  step  in  passing  from  one  character  to 
the  other  character  was  the  appearance  of  the 
Chief  Justice  of  the  United  States  in  the  chair. 
The  next  step  was  that  Senators  should  take  the 
oath  that  as  judges  they  would  be  fair  and  just, 
and  the  question  arose  in  this  stage  as  to  the  com- 
petency of  a  certain  Senator.  The  question  was 
whether  the  Senator  from  Ohio  could  participate 
in  the  trial.  He  (Mr.  Hendricks)  had  held  iu  the 
Stockton  case  that  a  Seuator  might  vote  on  a 
question  where  he  had  an  interest,  but  the  Senate 
had  decided  differently,  and  he  held  to  the  de- 
cision of  the  Senate.  He  was  somewhat  sur- 
prised to  hear  the  Senator  from  Massachusetts 
(Mr.  Sumner)  argue  now  iu  the  contrary  view. 
\\r  believed  that  the  objection  was  made  at  the 
proper  time,  but  as  some  of  the  Senators  who  had 
sustained  the  general  objection,  particularly  the 
Seuator  from  Delaware  (Mr.  Bayard),  seemed  to 
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intimate  that  the  objection  misrht  be  reserved 
and  made  at  another  time,  he  would  withdraw  it. 

Mr.  Hendricks  having  thus  withdrawn  his 
objection,  the  motion  offered  by  Senator  Johnson 
and  the  question  of  order  submitted  by  Senator 
Howard  fell  to  the  ground. 

Senator  Wade  Sworn. 

Senator  Wade  thereupon  came  forward  and 
took  the  oath  administered  by  the  Chief  Justice. 
The  other  Senators  who  had  not  already  been 
sworn  were  called  on  one  bv  one,  and  took  the 
oath,  and  then,  the  Chief  Justice,  ritins:.  said, 
"All  the  Senators  having  taken  the  oath  re- 
quired by  the  Constitution,  the  court  is  now  or- 
ganized for  the  purpose  of  proceeding  with  the 
trial  of  the  impeachment  of  Andrew  Johnson. 
The  Sergeant-at-Arms  will  make  proclamation." 

A  Proclamation. 

The  Sergeant-at-Arms  then  made  the  formal 
proclamation  in  these  words: — '"Hear  ye  !  Hear 
ye!  Hear  ye!  All  persons  are  commanded  to 
keep  silence  on  pain  of  imprisonment,  while  the 
Senate  of  the  United  States  is  sitting  for  the  trial 
of  articles  of  impeachment  against  Andrew  John- 
son. President  of  the  United  States." 
Mr.  Howard — I  submit  the  following  order: — 
Ordered,  That  the  Secretary  of  the  Senate  inform 
the  managers  of  the  House  of  Representatives  that  the 
Senate  is  mow  organized. 

yir.  Howard's  yiotion  Adopted. 

The  Chief  Justice — Before  submitting  that 
question  to  the  Senate  the  Chief  Justice  thinks  it 
his  duty  to  submit  to  the  Senate  the  rules  of  pro- 
cedure. In  the  judgment  of  the  Chief  Justice 
the  Senate  is  now  organized  as  a  distinct  body 
from  the  Senate  sitting  in  its  legislative  capacity. 
It  performs  a  distinct  function  ;  the  members  are 
under  a  different  oath,  and  the  presiding  officer 
is  not  the  President  pro  tempore,  but  the  Chief 
Justice  of  the  United  States.  Under  these  cir- 
cumstances the  Chair  conceives  that  rules  adopted 
by  the  Senate  in  its  legislative  capacity  are  not 
rules  for  the  government  of  the  Senate  sitting 
for  the  trial  of  an  impeachment,  unless  they  be 
also  adopted  by  that  body. 

In  this  judgment  of  the"  Chair,  if  it  be  erroneous, 
he  desires  to  be  corrected  by  the  judgment  of  the 
court  or  the  Senate,  sitting  for  the  trial  of  the  im- 
peachment of  the  President — which  in  his  judg- 
ment are  synonymous  terms — and  therefore,  if  he 
be  permitted  to  "do  so,  he  will  take  the  sense  of  the 
Senate  upon  this  question,  whether  the  rules 
adopted  on  the  2d  of  March  shall  be  considered  as 
the  rules  of  proceedings  in  this  body. 

Cries  of  "question,"  •'question." 

The  Chief  Justice  put  the  question. 

There  was  but  one  faint  "no,"  apparently  on 
the  Democratic  side. 

The  Chief  Justice— The  yeas  have  it,  by  the 
sound.  The  rules  will  be  considered  as  the  rules 
of  this  body. 

To  Mr.  Howard— Will  the  Senator  have  the 
goodness  to  repeat  his  morion? 

Mr.  Howard  repeated  his  motion,  given  above, 
which  was  put,  and  declared  adopted. 

Entrance  of  the  JIanagers. 

After  a  few  minutes'  delay,  at  a  quarter  before 
three  o'clock,  the  doors  were  thrown  open.  The 
Sergeant-at-Arms  announced  "The  Managers  of 
the  impeachment  on  the  part  of  the  House  ot 
Representatives,"  and  the  managers  entered  and 
proceeded  up  the  aisle,  arm  in  arm.  Messrs.  Bing- 
ham and  Butler  in  the  advance.  Mr.  Stevens  did 
not  appear. 

The  Chief  Justice — The  managers  on  the  part 
of  the  House  of  Representatives  will  take  the 
seats  assigned  to  them. 


They  took  their  seats  accordingly,  inside  the 
bar. 

I     Order  having  been  restored, 

Mr.  Bingham  rose  and  said  (in  an  almost  inau- 
dible tone,  until  admonished  by  Senators  near 
:  him  to  speak  louder)- -We  are  'instructed  by  the 
|  House  of  Representatives  a^d  its  managers  to 
demand  that  the  Seuate  take  process  against  An- 
drew Johnson,  President  of  the  United  States, 
that  he  answer  at  the  bar  of  the  Senate  the  ar- 
ticles of  impeachment  heretofore  presented  by 
the  House  of  Representatives,  through  its  mana- 
gers, by  the  Senate. 

Summons  Agrainst  the  President. 

Mr.  Bingham  having  taken  his  seat, 
Mr.  Howard  offered  the  following: — 
Ordered,  That  a  summons  be  issned,  as  required  by 
the  rules  of  procedure  and  practice  in  the  Senate 
when  sitting  in  the  trial  of  impeachments,  to  Andrew 
Johnson,  returnable  on  Friday,  the  13th  day  of  March 
,  inst.,  at  one  o'clock  P.  M. 

The  question  was  put  on  agreeing  to  the  order. 
It  was  declared  carried  and  directed  to  be  executed. 
Mr.  Howard — I  move  that  the  Senate,  sitting 
j  upon  the  trial  of  impeachment,  do  now  adjourn. 

Several  Senators  addressed  the  Chair  simulta- 
!  neously,  but  Mr.  Anthony  was  recognized.  He 
offered  an  amendment  to  rule  seven,  to  strike 
out  the  last  clause,  providing  that  "the  presiding 
officer  may,  in  the  firot  instance,  submit  to  the 
Senate,  without  a  division,  all  questions  of  evi- 
i  dence  and  incidental  questions:  but  the  same 
I  shall,  on  the  demand  of  one-fifth  of  the  members 
j  present,  be  decided  by  the  yeas  and  nays,"  and 
j  insert  in  lieu  thereof  the  following: — 

"The  presiding  officer  of  the  court  may  rule  all 
I  questions  of  evidence  and  incidental  questions,  which 
j  ruling  shall  stand  as  the  judgment  of  the  court,  unless 
j  some  member  of  the  court  shall  ask  that  a  formal  vo:e 
I  be  taken  thereon,  in  which  case  it  shall  he  submitted 
to  the  court  for  decision ;  or  he  may,  at  his  oDiioa,  in 
j  the  firs:  instance,  submit  any  such  question  to  a  vote 
J  of  the  members  of  the  court." 

The  amendment  would  restore  the  rule  to  its 
original  form  before  the  amendment. 

Mr.  Anthony,  did  not  desire  to  press  his  amend- 
ment immediately,  and  at  his  suggestion  it  was 
laid  on  the  table. 

Mr.  Howard  then  moved  that  the  court  ad- 
journ to  the  time  at  which  the  summons  was 
made  returnable,  Friday,  the  13th  inst. 

Mr.  Sumner— Before  that  motion  is  put  I 
i  should  like  to  ask  my  friend,  the  Senator  from 
I  Rhode  Island  (Mr.  Anthony),  whether,  under  the 
rule  now  adopted,  he  regards  that  as  debatable? 

Mr.  Anthony — No. 

Mr.  Si'mner — By  these  rules  it  is  provided  as 
follows: — All  the  orders  and  decisions  shall  be 
made  and  had  by  yeas  and  nays,  which  shall  be 
entered  on  the"  record  without  debate,  except 
when  the  doors  shall  be  closed  for  discussion. 
Mr.  Anthony— I  have  not  read  the  rules  in  re- 
|  ference  to  the  question,  and  I  do  not  desire  to 
I  press  the  motion  at  present. 

Adjournment  of  the  Court. 

The  Chief  Justice— There  is  nothing  before 
the  Senate  but  the  motion  to  adjourn. 

The  motion  to  adjourn  wss  carried,  and  the 
Chief  Justice  declared  the  court  adjourned  until 
Friday,  the  13th  inst.,  at  1  o'clock,  and  vacated 
the  chair.   The  managers  then  retired. 

The  Summons  Served. 

The  summons  was  served  on  the  President  by 
the  Sergeant-at-Arms  of  the  Senate,  on  the  after- 
noon cf  Saturday.  March  7.    On  receiving  the 

I  document,  Mr.  Johnson  replied,  that  he  would 

|  attend  to  the  matter. 
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PROCEEDINGS  OF  FRIDAY,  MARCH  13. 


The  Reply  to  the  Summons. 

On  Friday,  March  13.  the  day  fixed  for  the  reply  of 
the  President  to  the  summons  of  the  Court  of  Im- 
peachment, the  favored  ticket-holders  to  seats  in  the 
galleries  commenced  pouring  into  the  Capitol  hy  teu 
o'clock,  and  by  eleven  o'clock  the  ladies'  gallery  was 
packed  by  as  brilliant  an  audience  as  upon  a  full  dress 
opera  night.  None  were  permitted  to  pass  the  Su- 
preme Court  door  without  a  ticket,  and  guards  were 
placed  ar,  half  a  dozen  points  from  thence  on  to  the 
entrance  of  the  galleries.  A  heavy  police  force  was 
on  hand,  and  the  rules  were  rigidly  enforced,  and 
hundreds  of  strangers,  ignorant  of  the  necessity  of  ob- 
taining tickets,  were  turned  back  disappointed.  The 
Senators'  seats  were  arranged  as  before.  In  the  open 
space  in  front  of  the  President's  chair  were  two  long 
tables,  each  furnished  with  seven  chairs— one  intended 
for  the  managers,  and  the  other  for  the  counsel.  Back 
of  the  Senators'  seats,  and  rilling  the  entire  lobby, 
were  a'  ont  two  hundred  chairs  for  the  accommoda- 
tion of  the  members  of  the  House,  the  Judiciary  and 
orhers  entitled  to  the  floor. 

Senators  Howard  and  Anthony  were  in  their  seats 
early,  and  by  one  o'clock  half  the  Senators  had  ap- 
peared and  ranged  themselves  in  little  knots  discus- 
sing the  momentous  business  of  the  day. 

It  was  noticeable  that  not  a  single  negro  was  in  the 
galleries.  The  section  usually  occupied  by  them  was 
filled  with  ladies.  There  was  no  rush  and  no  crowd- 
ing of  door  aisles.  Everything  was  conducted  with 
perfect  order  and  decorum. 

The  Prayer. 

The  Chaplain  invoked  a  blessing  upon  those  now 
entering  upon  this  high  and  important  duty,  and  upon 
whom  rest  the  eyes  of  the  country  and  of  the  world, 
that  they  may  be  guided  by  Divine  wisdom,  that  all 
their  acts  may  be  characterized  by  justice,  and  that 
the  High  Court  may  be  led  to  such  a  verdict  as  God 
will  approve,  and  to  which  all  the  people  shall  respond 
heartily,  "Amen." 

The  morning  hour  of  the  Senate  was  occupied  with 
the  usual  legislative  routine. 

Report  of  the  Sersennt-at-Arms. 

The  Scrgeant-at-Arm8  then  subscribed  to  the  follow- 
ing affidavit,  read  by  the  Clerk:— 

"The  foregoing  writ  of  summons,  addressed  to  Andrew 
John -on,  President  of  the  United  States,  aud  the  foregoing 
precept,  addressed  to  me,  were  this  d&y  served  upon  the 
said  Andrew  Johnson,  by  delivering  to  and  leaving  with 
hi. n  copies  of  the  same  at  the  Executive  Mansion,  the 
usual  place  of  abode  of  the  said  Andrew  Johnson,  on  Sa- 
turdav.  the  7th  day  of  March,  instant,  at  seven  o'clock. 
(Signed)  GEORGE  G.  BROWN, 

Sergcant-at-Arms  of  the  United  States  Senate. 

The  President  Called. 

The  Chief  Justice— The  Sergeant-at-Arms  will  call 

tin;  accused. 

The  Serjeant-at-Arms,  in  a  loud  voice:— "Andrew 
Johnson,  President  of  the  Uuited  States!  Andrew 
Johnson,  President  of  the  United  States!  Appear  aud 
answer  the  articles  of  impeachment  exhibited  against 
y.iu  by  the  House  of  Representatives  of  the  United 
States." 

The  doors  were  thrown  ooen  at  this  point,  and 
every  eye  was  turned  that  way  for  a  moment,  but  Mr. 
Butler  entered  and  took  his  seat  with  the  other  ma- 
il Hgers. 

Mr.  JOHNSON  (Md.)  rose  and  said  something  in  a 
voice  inaudible  in  the  gallery,  whereupon  the  Chief 
Justice  said  :— The  Serjeant-at-Arms  will  inform  the 
counsel  of  the  President. 

The  President's  counsel,  Messrs.  Stanhery,  Curtis 
and  Nelson,  were  UHhered  in  at  the  side  door,  and 
rook  seats  at  the  table  to  the  right  of  the  chair,  Mr. 
Slanbery  on  the  right,  the  others  in  the  order  named. 

Mr.  CONKLING  offered  the  following,  by  direction 
of  the  committee,  in  order,  be  said,  to  correct  a  clerical 
error  :— 

Ordered,  That  the  twenty-third  rule  of  the  Senate  for 
pr  seeding*  on  the  trial  of  Impeachment  be  amended  hy 
m  ci  ting  alter  thv  wo; d  "debate,"  in  the  second  lln*i,  the 


following  words:— "Subject,  however,  to  the  operation 
of  rule  seven,"  so  that  if  amended  it  will  read  as  follows  :— 
l'23d.  All  the  orders  and  decisions  shall  be  made  and  h:id 
by  yea«  and  nays,  which  shall  be  entered  on  the  record, 
and  without  debate,  subject,  however,  to  the  operation  of 
rule  seven,"  &c. 

Rule  seven  provides  that  the  presiding  officer  may, 
in  the  first  instance,  submit  to  the  Senate,  without  a 
division,  all  questions  of  evidence  and  incidental 
questions. 

Mr.  CONKLING  explained  that  ench  was  the  ori- 
ginal intention,  but  that  the  qualifying  words  were 
accidentally  omitted.   The  order  was  adopted. 

At  twenty  minutes  past  one  o'clock  the  Sergeant-at- 
Arm8  announced  the  members  of  the  House  of  Repre- 
sentatives, and  the  members  entered  and  distributed 
themselves  as  far  as  possible  among  the  chairs  and 
sofas  not  already  occupied  by  those  having  the  entree 
to  the  Chamber  under  the  rules.  Many,  however,  did 
not  find  seats  at  once. 

The  Plea  of  the  President. 

Mr.  STANBERY  then  rose  and  said :— Mr.  Chief 
Justice,  my  brothers  Curtis,  Nelson  and  myself,  are 
here  this  morning  as  counsel  for  the  Presi  lent.  I  have 
his  authority  to  enter  his  plea,  which,  by  yoar  leave, 
I  will  proceed  to  read. 

Mr.  Stanbery  read  the  plea  of  President  Johnson. 


A  Professional  Statement. 

Mr.  STANBERY— I  have  also  a  professional  state- 
ment in  support  of  the  application ;  whether  it  is  in 
order  to  offer  it  now  the  Chair  will  decide. 

The  Chiet  Justice— The  appearance  will  be  consi- 
dered as  entered.   You  can  proceed. 

Mr.  Stanbery  then  read  his  statement  as  follows:— 

In  the  matter  of  the  impeachment  of  Andrew  Johnson, 
President  of  the  United  States,  Henry  Stanhery,  Benjamin 
R.  Curtis,  Jeremiah  S.  Black,  William  M.  Evarts  and 
Thomas  A.  R.  Nelson,  of  counsel  for  the  respondent,  move 
the  court  for  the  allowance  of  forty  days  for  the  prepara- 
tion of  the  answer  to  the  articles  of  impeachment,  and,  in 
support  of  the  motion,  make  the  following  professional 
statement  :— 

The  articles  are  eleven  in  number,  involving  many  ques- 
tions of  law  and  fact.  We  have,  during  the  limited  time 
and  opportunity  offered  us,  considered,  as  far  as  possible, 
the  field  of  investigation  which  must  be  exploied  in  the 
preparation  of  the  answer,  aud  the  conclusion  at  which  we 
have  arrived  is  that,  with  the  utmost  diligence,  the 
time  we  have  asked  is  reasonable  and  necessary.  The 
precedents  as  to  time  foran3vver  upon  impeachment  be- 
fore the  Senate,  to  which  we  have  had  opportunity  to  re- 
fer, are  those  of  Judge  Chase  and  Judge  Peck. 

In  the  case  of  Judge  Chase,  time  was  allowed  from  the 
3d  of  January  until  the  11th  of  February  next  succeeding, 
to  put  his  answer,  a  period  of  thirty-two  days;  but  iu  this 
case  there  was  but  a  sinsle  article. 

J  udeo  Peck  asked  for  time  from  the  10th  to  the  25th  of 
May  to  put  in  his  answer,  and  it  wa*  granted.  It  appears 
that  Judge  Peck  had  been  long  cogni/.ant  of  the  (.'round 
laid  for  his  impeachment,  and  had  been  present  before  the 
committee  of  the  House  upon  the  examination  of  the 
witnesees,  and  had  been  permitted  by  the  House  of  Repre- 
sentatives to  present  to  that  body  an  elaborate  answer  to 
the  charges. 

It  is  apparent  that  the  President  is  fairly  entitled  to 
more  time  than  was  allowed  in  either  of  the  foregoing 
cases.  It  is  proper  to  add  that  the  resp  mdout-j  iu  those 
cases  were  lawyers  tully  capable  of  preparing  their  own 
answers,  and  that  no  pressing  othcial  duties  interfered 
with  their  attention  to  that  business. 

Wliercas.  the  President,  not  being  a,  lawyer,  must  rely  on 
his  counsel;  the  charges  involve  his  acts,  relations  and 
intentions,  as  to  all  u  hich  his  counsel  must  be  fully  advised 
upon  consultation  with  him,  step  bv  step,  iu  the  prepara- 
tion of  his  defense.  It  is  seldom  that  a  case  requires  such 
constant  communication  between  client  and  counsel  as 
this,  aud  yet  such  communication  can  »nly  be  had  at 
such  intervals  as  are  allowed  to  the  President  from  the 
usual  hours  that  must  be  devoted  to  his  high  official  duties. 

We  further  beg  leave  to  suggest  for  the  consideration  of 
this  honorable  court,  that  counsel,  careful  as  well  for  their 
own  reputation  as  of  the  interests  of  their  client,  in  a  case 
of  such  magnitude  as  this,  so  out  of  the  ordinary  range  of 
professional  experience,  where  so  much  responsibility  ts 
felt,  they  submit  to  the  candid  consideration  of  the  court 
that  they  have  a  right  to  ask  for  themselves  such  oppor- 
tunity to  discharge  that  duty  as  seems  to  them  to  bo  abso- 


lutely necessary. 
(Signed) 


March  13,  Vm. 


HENRY  STANBERY, 
BENJAMIN  R.  CURTIS, 
JEREMIAH  S.  BLACK, 
WILLIAM  M,  EVARTS, 
THOMAS  A.  R.  NELSON, 

Counsel  for  respondent. 
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Dir.  Bingham's  Replication. 

Mr.  BINGHAM,  Chairman  of  the  Managers  on  the 
part  of  the  House,  said- — 

Mr.  President— I  am  instructed  by  the  managers,  on 
the  part  of  the  House,  to  suggest  that  under  the 
eighth  rule  adopted  by  the  Senate  for  the  government 
of  these  proceedings,  after  the  appearance  of  the  ac- 
cused, a  motion  for  a  continuance  is  not  allowed,  the 
language  uf  the  rule  being  that  if  the  accused  appear 
and  file  an  answer,  the  case  shall  proceed  as  on  the 
general  issue.  If  he  do  not  appear,  the  case  shall 
proceed  as  on  the  general  issue.  The  managers  ap- 
peared at  the  bar  of  the  Senate,  impressed  with  the 
belief  th.it  the  rule  meant  precisely  what  it  says,  and 
that  in  default  of  appearance  the  trial  would  proceed 
as  on  a  plea  of  not  guilty;  if,  on  appearance,  no 
answer  wag  filed,  the  trial  shall  still,  aecordins  to 
the  language  of  the  rule,  proceed  as  on  a  plea  of  not 
guilty. 

Address  of  Judge  Curtis. 

Mr.  CURTIS,  of  the  counsel  for  the  President, 

said:— 

Mr.  Chief  Justice:—  If  the  construction  which  the 
managers  have  put  upon  the  rule  be  correct,  the 
counsel  for  the  President  have  been  entirely  misled 
by  the  phraseology  of  the  rule.  They  (the  counsel 
for  the  President)  have  construed  the  rule  in  the  light 
of  similar  rules  existing  in  courts  of  justice— for  in- 
stance, in  a  court  of  equity.  The  order  in  the  sub- 
poena is  to  appear  on  a  certain  day  and  answer  the 
plea;  but  certainly  it  was  never  understood  that  they 
were  10  answer  the  plea  on  the  day  of  their  appear- 
ance. So  it  is  in  a  variety  of  other  legal  proceedings. 
Parties  are  snmmoned  to  appear  on  a  certain  day,  but 
the  day  when  they  are  to  answer  is  either  fixed  by 
some  general  rule"  of  the  tribunal,  or  there  will  be  a 
special  order  in  the  particular  case. 

Now,  here  we  find  a  rule  by  which  the  President  is 
commanded  to  appear  on  this  day,  and  answer  and 
abide.  Certainly  that  part  of  the  rule  which  relates  to 
abiding  has  reference  to  future  proceedings  and  to  the 
final  result  of  the  case.  And  so,  as  we  have  construed 
the  rule,  the  part  of  it  which  relates  to  answering  has 
reference  to  a  future  proceeding.  We  submit,  there- 
fore, as  counsel  for  the  President,  that  the  interpreta- 
tion which  is  put  upon  the  rule  by  the  honorable 
managers  is  not  the  correct  one. 


Reply  of  Judge  Wilson  for  the  Managers. 

Mr.  WTLSON,  one  of  the  Managers,  said:— Mr. 
President— I  desire  to  say,  in  benalf  of  the  Managers, 
that  we  do  not  see  how  it  would  be  possible  for  the 
eighth  rule  adopted  by  the  Senate  to  mislead  the  re- 
ap mdeut  or  his  counsel.  Tnat  rule  provides  that 
upon  the  presentation  of  articles  of  impeachment  and 
th<*  organization  of  the  Senate  as  hereinbef  >re  pro- 
vided, a  writ  of  summons  shall  issue  to  the  accused, 
reciting  said  articles,  and  notifying  him  to  appear  be- 
fore the  Senate  upon  a  day  and  at  a  place  to  be  fixsd 
by  the  Senate  and  named  in  such  writ,  and  file  his 
answer  to  said  articles  of  impeachment,  and  to  stand 
and  abide  such  orders  and  judgments  of  the  Senaie 
thereon.  The  rule  further  provides  that  if  the  ac- 
cused after  service  shall  fail  to  appear,  either  in  person 
or  by  attorney,  on  the  day  so  fixed  therefor,  as  afort?- 
Bflid,  or  appearing  shall  fail  to  file  an  answer  to  such 
articles  of  impeachment,  the  trial  shall  proceed  never- 
theless as  upon  a  plea  of  not  guiltv. 

The  learned  counsel  in  the  professional  statement 
submitted  to  the  Senate,  refer  to  the  cases  of  Jud^e 
Chase  and  Judge  Peck,  and  I  presume  that  in  the  ex- 
amination of  the  rucords  of  those  cases,  the  attention 
of  the  counsel  was  directed  to  the  rules  adopted  by 
the  Senate  for  the  government  of  itB  action  on  the  ar- 
gument of  those  case. 

By  reference  to  the  rules  adopted  by  the  Senate  for 
the  trial  of  Jud<re  Peck,  we  find  that  a  very  material 
Change  has  been  made  by  the  Senate  in  the  adoption 
of  the  present  rule.  The  rule  in  the  case  of  Juds;e 
Peck,  being  the  third  rule,  prescribed  the  form  of 
summons,  and  required  that  on  a  day  to  be  fixed  the 
respondent  should  then  and  there  appear  and  answer. 

The  same  rule  was  adopted  in  the  Chase  case,  but 
the  present  rule  is  in  those  ca«M  the  words  to  which 
I  ;uve  called  the  attention  of  the  Senate:— "Thai  he 


shall  appear  and  file  his  answer  to  said  articles  of  im- 
peachment; and  that,  appearing  in  person,  shall  he 
fail  to  file  his  answer  to  such  articles,  the  trial  shall 
proceed,  nevertheless,  as  on  a  plea  of  not  guilty."  I 
submit,  therefore,  Mr.  President,  that  the  change 
which  has  beeu  made  in  the  rule  for  the  goverment 
of  this  case  mnst  have  been  made  for  some  good  rea- 
son. What  that  reason  may  have  been  may  be  made 
a  subject  of  discussion  in  this  case  hereafter,  but  the 
change  meets  us  on  the  presentation  of  this  motion, 
and  we,  therefore,  on  the  part  of  the  Hou^e  of  Repre- 
sentatives, which  we  are  here  representing,  ask  that 
the  rule  adopted  by  the  Senate  for  the  government  of 
this  case  may  be  enforced.  It  is  for  the  Senate  to  say 
whether  this  rule  shall  be  sustained  as  a  rule  to  govern 
the  case,  or  whether  it  shall  be  changed;  but  stand- 
ing as  a  rule  at  this  time,  we  ask  for  its  enforcement. 


Mr.  Stanbery   Critieises  the  Action   of  the 
Managers. 

Mr.  STANBERY  said  the  action  taken  by  the  honor- 
able managers  is  so  singular  that  in  the  whole  course 
of  mv  practice  I  have  not  met  with  an  exnmple  of  it. 
The  President  of  the  United  States,  Mr.  Chief  Justice, 
is  arraigned  on  impeachment  by  the  House  of  Renre- 
sentatives,  a  case  of  the  greatest  magnitude  that  we 
have  ever  had,  and  it,  as  to  time,  is  to  be  treated  as  if 
it  were  a  case  before  a  police  court,  to  be  put  through 
with  railroad  speed,  on  the  first  day  of  the  trial. 
Where  do  my  learned  friends  find  a  precedent  for  call- 
ing on  the  trial  on  this  day  ? 

They  say:— "We  have  notified  you  to  appear  here 
to  answer  on  a  given  day."  We  are  here.  We  enter 
our  appearance.  As  my  learned  friend,  Mr.  Curtis, 
has  6aid,  you  have  used  precisely  the  language  that  is 
used  in  a  subpoena  in  chancery.  But  who  ever 
heard  that,  when  a  defendant  in  chancery  made  his 
appearance,  he  must  appear  with  his  answer  ready  to 
go  on  with  the  case,  and  must  enter  on  the  trial  ?  Of 
course  we  come  here  to  enter  our  appearance.  We 
state  that  we  are  ready  to  answer.  We  do  not  wish 
the  case  to  go  by  default.  We  want  time,  reasonable 
time;  nothing  more.  Consider  that  it  is  but  a  few 
days  since  the  President  was  served  with  the  sum- 
mons; that  as  yet  all  his  counsel  are  not  present 
Your  Honor  will  observe  that  of  five  counsel  who 
signed  this  professional  statement,  two  are  not  pres- 
ent, and  could  not  be  present,  and  one  of  them  I  am 
sure  is  not  in  the  city.  Not  ope  of  them,  on  looking 
at  these  articles,  suspected  that  it  was  the  intention 
to  bring  on  the  trial  at  this  day.  Yet,  we  understand 
the  gentlemen  on  the  other  side  to  say,  read  these 
rules  according  to  their  letter,  and  you  must  go  on. 

If  the  gentlemen  are  right,  if  we  are  here  to  answer  ' 
to-day,  and  to  go  on  with  the  trial  to-day,  then  this  is 
the  day  for  trial.  But  article  nine  says:— "At  12-30 
P.  M.  of  the  day  appointed  for  the  return  of  the  sum- 
mons against  the  person  impeached"— showing  that 
this  is  the  return  day  and  not  the  trial  day.  The 
managers  say  that,  according  to  the  letter  of  the 
eighth  rule,  this  is  the  trial  day,  and  that  we  must  go 
on  and  file  our  answer,  or  that  without  answer  th8 
court  shall  enter  the  plea  of  "not  guilty"  on  the  gene- 
ral issue,  and  proceed  at  once.  Bat  we  say  that  this 
is  the  return  day  aud  not  the  day  of  trial. 

The  tenth  rule  says:— "The  person  impeached  shall 
be  then  called  to  appear  and  answer."  The  defendant 
appears  to  answer,  states  his  willingness  to  answer, 
aud  only  asks  time. 

The  eleventh  rule  says:— "At  12-30  P.  M.  of  the  day 
appointed  for  the  trial."  That  is  not  tiiis  day.  This 
day,  which  the  managers  wouid  make  the  first  day  of 
the  trial,  is  in  the  Senate's  own  rules  put  down  for  the 
return  day,  and  there  must  be  some  day  fixed  for  the 
trial  to  suit  the  convenience  of  the  parties,  ao  that  the 
letter  of  one  ruin  answers  the  letter  of  another  rule. 

But  pray,  Mr.  Chief  Justice,  is  it  possible  that, 
nnder  these  circumstances,  we  are  to  be  caught  in  this 
trap  of  the  letter?  As  yet  there  has  not  been  time  to 
prepare  au  answer  to  a  single  one  of  these  articles. 
As  yet  the  President  has  b«en  engaged  in  procuring 
his  counsel,  aud  all  the  time  occupied  with  so  much 
consultation  as  was  necessary  to  fix  the  shortest  time 
when,  in  our  judgment,  we  will  be  ready  to  proceed 
with  the  trial.  Look  back  through  the  whole  line  of 
impeachment  cases,  even  in  the  worst  times.  Go 
back  to  the  Star  Chamber,  and  everywhere,  and  you 
will  find  that  even  there  English  fair  play  prevailed. 

This  is  the  first  instance  to  be  found  on  record  any- 
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where  where,  on  appearance  day,  the  defendant  was 
required  to  answer  immediately,  and  proceed  with  the 
trial.  We  have  not  a  witness  summoned ;  we  hardlv 
know  what  witnesses  to  summon.  We  are  entirely  at 
sea.  Mr.  Chief  Justice,  I  submit  to  this  court  whether 
we  are  to  be  caught  in  this  way.  "Strike,  but  hear." 
Give  us  the  opportunity  that  men  have  in  common 
civil  cases,  where  they  are  allowed  hardly  less  than 
thirty  days  to  answer/and  most  frequently  sixty  days. 
Give  us  time;  give  us  reasonable  time,  and  then  we 
shall  be  prepared  for  the  trial  and  for  the  sentence  of 
the  court,  whatever  it  may  be. 

Remark*  of  the  Chief  Justice. 

The  Chief  Justice,  rising,  said:— 
,  The  Chief  Justice  would  state,  at  the  start,  that  he 
is  embarrassed  in  the  construction  of  the  rule*.  The 
twentv-second  rule  provides  that  the  case  on  each  side 
may  be  opened  by  one  person.  He  understood  that  as 
referring  to  the  case  when  the  evidence  and  the  case 
are  ready  for  argument.  The  twentieth  rule  provides 
that  all  preliminary  or  interlocutory  questions  and  all 
motions  shall  be  argued  for  not  exceeding  one  hour  on 
each  side,  unless  the  Senate  shall,  by  order,  extend 
the  time;  whether  that  is  intended  to  apply  to  the 
whole  argument  on  each  side,  or  to  the  arguments  of 
each  counsel  who  may  address  the  court,  is  a  question 
which  the  Chief  Justice  is  at  a  loss  to  solve.  In  the 
present  case  he  has  allowed  the  argument  to  proceed 
without  attempting  to  restrict  it,  and  unless  the  Senate 
order  otherwise  he  will  proceed  in  that  course. 

Mr.  BINGHAM  said:— It  was  not  my  purpose  when 
I  raised  the  question  under  the  rule  prescribed  by  the 
Senate,  to  touch  in  any  way  on  the  merits  of  any  ap- 
plication which  might  be  made  for  the  extension  of 
the  time  for  the  preparation  of  the  trial.  The  only 
object  I  had  in  view,  Mr.  President,  was  to  see 
whether  the  Senate  were  disposed  to  aoide  bv  its  own 
rules,  and  by  raising  the  question  to  remind  the  Se- 
nators of  what  they  know— that  in  this  proceeding 
they  are  a  rule  and  a  law  unto  rhemseives.  Neither 
the  common  iaw  nor  the  civil  law  furnishes  any  rnle 
whatever  for  the  conduct  of  this  trial,  save  it  may  be 
the  rules  which  govern  the  matter  of  evidence.  There 
is  nothing  more  clearly  settled  in  this  country,  and  in 
that  country  whence  we  derive  our  laws  generally, 
than  thr  proposition  which  we  have  just  stated,  and 
hence  it  follows  that  the  Senate  shall  prescribe  rules 
for  the  conduct  of  the  trial;  and  having  prescribed 
rnles,  my  associate  managers  and  myself  deem  it  im- 
portant to  inquire  whether  those  rules,  on  the  very 
threshold  of  these  proceedings,  were  to  be  disre- 
regarded  and  set  aside.  I  may  be  pardoned  for  saying 
that  I  am  greatly  surprised  at  the  hasty  words  which 
dropped  from  the  lips  of  my  learned  and  accom- 
plished friend,  Mr.  Stanbery,  who  has  just  taken  his 
seat— that  he  failed  to  discriminate  between  the  ob- 
jection made  here  and  the  objection  which  might 
hereafter  be  made,  for  the  motion  for  the  continuance 
of  the  trial. 

But,  Mr.  President,  there  is  nothing  clearer— no- 
thing better  known  to  my  learned  and  "accomplished 
friend,  than  that  the  making  up  of  the  issue  before 
any  tribunal  of  justice  and  the  trial  are  very  distinct 
transactions.  This  is  perfectly  well  understood.  A 
very  remarkable  case  in  the  State  trials  lies  before  me, 
where  Lord  Holt  presided  over  the  trial  of  Sir  Richard 
Brown,  1'reston  and  others,  for  high  treasou ;  ana 
when  counsel  appeared,  as  the  gentlemen  appear  this 
morning  in  this  court,  to  ask  for  a  continuance,  the 
answer  which  fell  from  the  lips  of  the  Lord  Chief  Jus- 
tice perpetually  was:— We  are  not  to  consider  the 
question  of  the  trial,  until  a  plea  be  pleaded.  Because, 
as  his  lordship  very  well  remarked,  it  may  happen  that 
no  trial  will  be  required.  Perchance  you  may  plead 
guilty  to  the  indictment,  and  so  the  rule  lying  before 
um  contemplated.  The  last  clause  of  it  provides  that 
if  the  defeudant  appears  and  shall  plead  guilty,  there 
maybe  no  further  proceedings  in  the  case;  no  trial 
about  it.  Nothing  would  remain  to  be  done  but  to 
pronounce  judgment  under  the  Constitution. 

It  is  time  enough  for  us  to  talk  about  trial  when  we 
have  an  issne.  The  rule  is  a  plain  one— a  simple  one, 
and  I  may  be  pardoned  for  saying  that  I  fail  to  per- 
ceive anytning  in  rules  ten  and  eleven,  to  which  the 
learned  counsel  have  referred,  which  in  any  kind  of 
construction  cau  be  applied  to  limit  the  effect  of  the 
words  iu  rule  eight,  to  wit:  -"That  if  the  party  fail  to 


appear,  either  in  person  or  by  counsel,  on  the  dar 
I  named  in  the  summons,  the  trial  shall  proceed  on  the 
j  plea  of  not  guilty  ;"  and  further :— "That  if  failing  on 
the  day  named  in  the  summons,  either  in  person  or 
by  attorney,  he  failed  to  answer  the  articles,  the  trial 
shall,  nevertheless,  proceed  as  on  a  plea  of  not  guilty." 

When  words  are  plain  iu  written  law  there  is  an  end 
of  construction.  They  must  be  followed.  Tim  man- 
agers so  thought  when  they  appeared  at  this  bar.  All 
that  they  ask  is  that  the  rnle  be  enforced— not  a  post- 
ponement for  forty  days,  to  be  met  at  the  end  of 
that  time,  perhaps,  with  a  dilatory  plea  and  a  motion, 
if  vou  please,  to  quash  the  articles,  or  with  a  question 
raising  the  inquiry  whether  this  is  the  Senate  of  the 
United  States. 

It  seems  to  me,  if  I  may  be  pardoned  in  making  one 
other  remark,  that  in  prescribing  both  these  rules, 
that  the  summons  shall  issue  to  be  returned  on  a  cer- 
tain dav — given,  as  in  this  case,  six  days  in  advance — 
it  was  intended  thereby  to  enable  the  party,  on  the 
day  fixed  for  his  appearance,  to  come  to  this  bar  and 
make  his  answer  to  those  articles.  I  may  be  pardoned 
for  baying,  further,  what  is  doubtless  known  to  every 
one  within  the  hearing  of  my  voice,  that  techuical 
rules  do  in  no  way  control,  or  limit  or  temper  the  ac- 
tion of  this  body;  that  under  the  plea  of  not  guilty 
every  conceivable  defense  which  this  party  can  make 
to  these  articles— if  they  be  articles  at  all  -if  they  be 
prepared  by  a  competent  tribunal  at  all— can  be  at- 
tempted. 

Why,  then,  this  delay  of  forty  day§  to  draw  up  an 
answer?  What  we  desire  to  know  on  behalf  of  the 
House  of  Representatives— by  whose  authority  we  ap- 
pear here— is  whether  an  answer  is  to  be  filed,  in  ac- 
cordance with  the  rule,  and  if  it  be  not  filed,  whether 
the  rnle  itself  is  to  be  enforced  by  the  Senate,  and  a 
plea  of  not  guilty  entered  upon  the  accused?  That  is 
our  inquiry.  It  is  not  my  purpose  to  enter  on  the  dis- 
cussion at  "all  as  to  the  postponing  of  the  day  for  the 
progress  of  the  trial.  My  desire  is  for  the  present  to 
see  whether,  under  this  rule  and  by  force  of  this  rule, 
we  can  obtain  an  issue. 

The  Chief  Justice— Senators,  the  counsel  tor  the 
President  submit  a  motion  that  forty  days  be  allowed 
for  the  preparation  of  his  answer.  The  rule  requires 
that  as  every  question  shall  be  taken  without  debate, 
you  who  are  in  favor  of  agreeing  to  that  motion  6ay 
yea. 

Senator  EDMUNDS  (Vt.)  rising,  said :— Mr.  Presi- 
dent, on  that  subject,  I  submit  the  following  order:— 

"Ordered,  That  the  respondent  file  his  answer  to  the  ar- 
ticles of  impeachment  on  or  before  the  first  day  of  April 
next,  and  that  the  managers  of  the  impeachment  file  their 
replication  thereto  within  three  days  thereafter,  and  that 
the  matter  6tand  for  trial  on  Monday,  April  6, 1868." 

Senator  MORTON  (Ind.)— 1  move  that  the  Senate 
retire  for  the  purpose  of  consultation. 

Mr.  BINGHAM— I  am  instructed  by  the  managers 
to  request  that  the  Senate  shall  pass  on  the  motion 
under  the  eighth  rule,  and  reject  the  application  to  de- 
fer the  day  of  answer. 

The  Chief  Justice— The  Chief  Jnstice  will  regard 
the  motion  of  the  Senator  from  Vermont  (Mr.  Ed- 
munds) as  an  amendment  to  the  motion  submitted  by 
the  counsel  for  the  President. 

Senator  CONKLING  (N.  Y.) — What  is  to  become  of 
the  motion  of  the  Senator  from  Indiana  (Mr.  Morton). 

Senator  SUMNER-What  was  the  motion  of  the 
Senator  from  Indiana? 

Senator  CONKLING— That  the  Senate  retire  for  the 
purpose  of  consultation. 

Senator  SUMNER— That  is  the  trne  motion. 

The  Chief  Justice  put  the  question  and  declared  it 
carried,  and  the  Senate  then  retired  from  the  Chamber 
at  2  o'clock  I'.  M. 

The  galleries  thinned  considerably  while  the  court 
held  a  Pont  consultation,  and  the  floor  presented  very 
much  the  appearance  of  a  county  court  room,  when 
the  jury  had  retired,  and  the  court  was  in  recess,  not 
hall  the  House  and  other  occupants  of  the  floor  re- 
maining, and  they  scattered  in  knots  among  the 
Senators'  seats  and  elsewhere.  The  managers,  mean- 
while, occasionally  consulted  or  pored  over  books 
bound  in  law  calf.   Mr.  Stevens  discussed  with  ap- 
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parent  relish  tome  raw  ovsters  brought  him  from  the 
reiectory.  The  President  pro  tern.,  Mr.  Wade,  was  on 
the  floor  during  most  of  the  time  occupied  by  the  con- 
sultation. 

At  seven  minutes  past  4  o'clock  the  Senators  re- 
entered and  took  their  seats,  when  order  was  re- 
store d. 

Order  of  the  Court. 

The  Chief  Justice  said  :— The  motion  made  by  coun- 
sel is  overruled,  and  the  Senate  adopts  the  order 
which  will  be  read  by  the  Secretary. 
The  Secretary  read  the  order  as  follows:— 
Ordered,  That  the  respondent  answer  to  the  articles  of 
impeachment  ou  or  before  Monday,  the  23d  day  of  March 
iubtant. 

The  Replication. 

Mr.  BINGHAM— Mr.  President,  I  am  instructed  by 
the  managers  to  submit  to  the  consideration  of  the 
Senate  the  following  motion,  and  ask  that  it  may  be 
reported  by  the  Secretary. 

The  Secretary  read  as  follows:— 

Ordered,  That  befbre  the  fling  of  replication  by  the  ma- 
nagers on  the  part  of  the  House  of  Representatives,  the 
trial  of  Andrew  Johnson,  President  of  the  United  States, 
up  >".  the  articles  of  inipeaclirn tint  exhibited  by  the  House 
ot  Representatives,  shall  proceed  forthwith. 

The  Chair  put  the  question,  and  said  the  yeas  ap- 
peared to  have  it ;  but  the  yeas  and  nays  were  de- 
manded, with  the  following  result:— 

Yeas.  -Messrs.  Cameron,  Cattell.  Chandler.  Cole.  Conk- 
lin,  Conner,  Corbett,  Drake,  Ferry.  Harlan.  Howard, 
Morgan,  Morton,  Nve.  Patterson  (\.  H.).  Pomeroy,  Ram- 
sev,  Hoss,  Ste.vart,  Sumner,  Thayer,  Tipton,  Williams, 
Wilson  and  Yates— 25. 

Nays.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis' 
Di<con,  Edmunds,  Fes?enden.  Fowler,  Frelinghuyseu' 
Grimes.  Henderson.  Hendricks.  Howe,  Johnson,  McCreeryi 
Morrill  (Me.),  Morrill  (Vt.),  Norton,  Patterson  (Tenn.), 
Sarlrb  irv,  Sherman,  Sprague,  Trumbull,  Van  Winkle, 
Vickers  and  Willey— 26. 

So  the  order  was  not  ngreed  to. 

Mr.  Wade  did  not  vote. 

Mr.  SHERMAN  offered  the  following  order,  which 
was  read : — 

Ordered,  That  the  trial  of  the  articles  of  impeachment 
shall  proceed  on  the  6tu  of  April  next. 

Mr.  HOWARD— I  hope  not,  Mr.  President. 

Mr.  WILSON  moved  to  amend  by  making  it  the  1st 
instead  of  the  6th  of  April  next. 

Mr.  BUTLER— I  would  like  to  inquire  of  the  Pre 
sident  of  the  Senate  if  the  managers  on  the  part  of  the 
House  of  Representatives  have  a  right  to  be  heard 
upon  this  matter? 

The  Chief  Justice— The  Chair  is  of  opinion  that  the 
managers  have  a  right  to  be  heard. 


Speech  of  Gen.  Butler. 

Mr.  BUTLER— Mr.  President  and  gentlemen  of  the 
Senate:— However  ungracious  it  rauKe;m  ou  thep:irt 
of  the  managers  representing  the  House  of  Represen- 
tatives, and  thereby  representing  the  people  of  the 
United  States,  in  pressing  an  early  trial  of  the  ac- 
cused, yet  our  duty  to  those  who  send  us  here  -  repre- 
senting their  wishes,  speaking  in  their  behalf  and  by 
their  command— the  peace  of  the  country,  the  Interests 
of  the  people,  all  seem  to  require  that  we  should  urge 
the  speediest  possible  trial. 

Among  the  reasons  whv  trie  trial  is  sought  to  be  de- 
layed, the  learned  counsel  who  appear  for  the  accused 
have  brought  to  the  attention  of  the  Seuate  precedents 
in  early  days.  We  are  told  that  railroad  speed  w,is 
not,  to  he  used  on  this  trial.  Sir,  why  not;  railroads 
have  effected  everything  else  in  this  w-»rld ;  telegraphs 
have  brought  places  together  that  were  thousands  of 
miles  apart. 

It  takes  infinitely  less  time,  if  I  may  use  so  strong 
an  expression,  to  bring  a  witness  from  California  now 
than  it  took  to  send  to  Philadelphia  for  one  in  the  case 
of  the  trial  of  Judge  Chase;  and,  therefore,  we  must 
not  shut  our  eyes  to  the  fact  that  there  are  railroads 
and  there  are  telegraphs  to  give  the  accused  the  pri- 


;  vilege  of  calling  his  counsel  together,  and  of  getting 
answers  from  any  witnesses  that  he  may  have  sutn- 
:  moned  and  to  bring  them  here.  It  should  have  an  im- 
I  portaut  bearing  on  the  course  we  are  to  take  that  I 
respectfully  submit  is  not  to  be  overlooked. 

Railroads  and  telegraphs  have  changed  the  order  of 
I  things.    In  everv  other  business  of  life  we  recognize 
i  that  fact,  whv  should  we  not  in  this?   Passing  from 
j  that  which  is  but  an  incident— a  detail,  perhaps- will 
j  von  allow  me  to  snsrgest  that  the  ordinary  course  of 
!  justice,  the  ordinary  delays  of  courrs,  the  ordinary 
term  given  in  ordinary  cases,  for  men  to  answer  when 
I  called  before  courts  of  justice,  have  no  application  to 
this  case.    Not  even,  pir,  when  cases  are  heard  and 
determined  before  the  Supreme  Court  of  the  United 
States,  are  the  rnles  applicable  to  this  particular  case, 
for  this  reason,  if  fo:  no  other,  that  when  ordinary 
trials  are  had,  when  ordinary  questions  are  examined 
at  the  bar  of  any  court  of  justice,  there  is  no  danger 
to  the  Commonwealth  in  delay ;  the  Republic  may 
take  no  detriment  if  the  trial  is  delayed. 

To  give  the  accused  time  interferes  with  nobody;  to 
give  him  indulgence  hurts  no  one— may  help  him. 
But  here  the  House  of  Representatives  have  presented 
at  the  bar  of  the  Senate,  in  the  most  solemn  form,  the 
chief  rulerof  the  nation,  and  tbey  say— and  they  desire 
your  judgment  upon  the  accusation— that  he  has 
usurped  power  which  does  not  belong  to  him  ;  that  he 
is.  at  the  same  time,  breaking  the  laws  solemnly  en- 
acted bv  you,  and  those  that  have  sent  you  here— by 
the  Congress  of  the  United  States— and  that  he  still 
proposes  so  to  do. 

Sir,  who  is  the  criminal?  I  beg  pardon  of  the  coun- 
sel for  the  respondent,  he  is  the 'Chief  Executive  of 
the  nation !  When  I  have  said  that,  I  have  taken  out 
from  all  rule  this  trial,  because,  I  submit  with  defer- 
ence, sir,  thai  for  the  first  time  in  the  history  of  the 
world  has  a  nation  brought  its  ruler  to  the  bar  of  its 
highest  court,  under  the  rules  and  forms  provided  by 
the  Constitution  ;  above  all  rule  and  all  analogy— all 
likeness  to  an  ordinary  trial  ceases  there. 

I  say  that  the  Chief  Executive,  who  is  the  com- 
mander of  your  armies;  who  claims  that  command; 
who  controls,  through  his  subordinates,  your  Trea- 
sury; who  controls  your  navy ;  who  controls  all  ele- 
ments of  power;  who  controls  your  foreign  relations  ; 
who  may  complicate,  in  an  hour  of  passion  or  preju- 
dice, the  whole  nation  by  whom  he  is  arraigned  as  the 
respondent  at  your  bar;  and  mark  me,  sir,  I  respect- 
fully submit  that  the  very  question  here  at  issue  this 
day,  this  hour,  is  whether  he  shall  control,  beyond  the 
reach  of  your  laws  and  outside  of  your  laws,  the  army 
of  the  United  States?  That  is  the  one  great  question 
here  at  is*ue— whether  he  shall  set  aside  your  laws; 
set  aside  the  decrees  of  the  Senate  and  the  laws 
enacted  by  Congress;  setting  aside  every  law;  claim- 
ing the  Executive  power  only  that  he  shall  control  the 
great  military  arm  of  this  government,  and  control  it, 
if  he  pleases,  to  your  ruin  and  the  ruin  of  the  country. 

Again,  sir,  do  we  not  know,  may  we  not  upon  this 
motion  assume,  the  fact  that  the  whole  business  of  the 
War  Department  of  this  country  pauses  until  this  trial 
goes  on.  He  will  not  recognize,  as  we  all  know,  the 
Secretary  of  War  whom  this  body  has  declared  the 
legal  Secretary  of  War,  and  whom  Congress,  under  a 
power  legitimately  exercised,  has  recognized  as  the 
legal  Secretary  of  War ;  and  do  we  not  know,  also, 
that  while  he  has  appointed  a  Secretary  of  War  ad 
interim,  he  dare  not  recognize  him,  and  this  day,  and 
this  hour,  the  whole  business  of  the  War  Department 
stops. 

Mr.  Butler  reminded  the  Senate  that  a  gallant  officer 
of  the  army,  if  confirmed  by  them  to-day,  who,  by 
right,  ought  to  have  his  commission  and  his  Day  com- 
mence immediately  his  appointment  reached  him, 
would  have  to  wait  if  this  motion  prevailed  for  forty 
days,  as  long  as  it  took  God  to  destroy  this  world  by 
a  liood  ^laughter),  and  for  what?  1  wonder  that  the 
intelligent  and  able  counsel  might  delay  the  trial  still 
longer  when  one  department  of  the  government  was 
already  thrown  into  confusion  while  they  were 
blamed. 

But,  he  continued,  thai  is  not  all.  The  great  pulse 
of  the  nation  beats  in  perturbation  whiie  this  strictly 
constitutional  but  wholly  anomalous  proceeding  goes 
on,  and  it  passes  fitfully  when  we  pause,  and  goes  for- 
ward when  we  go  forward,  and  the  very  question  to- 
day in  this  country  is  arisiug  out  of  the  desire  of  men 
to  have  business  interests  settled,  to  have  prosperity 
return,  to  have  the  spring  opeu  as  auspiciously  uuder 
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our  laws  as  it  will  under  the  laws  of  nature.  I  say  the 
very  pulse  of  the  nation  beat?  here,  and  heating  Art- 
fully requires  us  to  still  it  by  bringing  this  respondent 
to  justice,  from  which  God  give  him  deliverance,  if  he 
bo  deserves,  at  the  earliest  possible  hour  consistent 
with  his  rigrht. 

Mr.  Butler  then  urged  that  while  all  the  time  shown 
to  be  necessary  when  the  case  comes  to  trial  should 
be  granted,  no  lime  should  be  fixed  in  advance.  They 
should  not  presume  in  advance  that  the  respondent 
could  not  get  ready.  Let  him  put  in  his  answer,  and 
then,  if  he  showed  the  absence  of  necessary  witnesses, 
the  managers  would  either  acquiesce  iu  a  proper  delay 
or  admit  all  that  he  sought  to  prove  by  the  testimony. 
He  would  not  deny  the  respondent  a  single  indulgence 
consistent  with  public  safety.  They  asked  no  more 
privileges  than  they  were  willing  to  grant  to  him. 

The  great  act  for  which  he  was  to  be  brought  to  the 
bar  was  committed  on  the  21st  of  February.  He  knew 
its  consequences  just  as  well  as  they  did.  The  House 
of  Representatives  had  dealt  with  it  on  the  22d.  On 
the  4th  of  March  they  had  brought  it  before  the  Se- 
nate, with  what  they  called  its  legal  consequences; 
and  now  they  were  here  ready  for  trial— instant  trial. 
Some  Judges  had  Bat  twenty-two  hours  in  the  day  on 
the  trial  of  great  crimes ;  and  they,  God  giving  them 
strength,  would  sit  here  every  day  and  every  hour,  to 
bring  this  trial  to  a  conclusion. 

He  knew  exactly  what  he  had  done;  they  had 
granted  him  more  "time,  and  now  they  ask  that  he 
should  be  prepared  then  to  meet  them.  He  hoped 
hereafter  no  man  anywhere  would  Bay  that  the 
charges  upon  which  Andrew  Johnson  was  arraigned 
were  frivolous,  unsubstantial,  or  of  no  effect,  when 
counsel  of  the  highest  respectability,  who  would  not, 
for  their  lives,  say  what  they  did  no't  believe,  told  the 
Senate  that  with  all  their  legal  ability  they  could  not 
put  in  an  answer  to  the  charges,  so  grave  were  they, 
in  less  than  torty  days,  yea  fitty  days. 

Mr.  Butler  concluded  after  recapitulating  the 
considerations  which  he  thought  ought  to  influence 
them  in  deciding  this  question  by  reminding  them  that 
a  speedy  termination  of  the  trial  either  way  would 
bring  quiet  to  the  country,  and  praying  them  not  to 
decide  this  question,  upon  which  the  life  of  the  nation 
depends— the  greatest  question  that  ever  came  before 
any  body— on  any  the  ordinary  analogies  of  law. 

Mr.  NELSON,  of  counsel  for  the  President,  said:— 
I  have  endeavored,  in  coming  here,  to  divest  my  mind 
of  the  idea  that  we  are  engaged  in  a  political  discus- 
sion, and  have  tried  to  be  impressed  ouly  with  the 
thought  that  we  appear  before  a  tribunal  sworn  to  try 
the  great  question  which  has  been  submitted  for  its 
consideration,  and  to  dispense  justice  and  equity  be- 
tween two  of  the  greatest  powers,  if  1  may  so  express 
myself,  of  the  land.  I  have  come  here  under  the  im- 
pression that  there  is  mnch  force  in  the  observation 
which  the  honorable  manager  (Butler)  made,  that  this 
tribunal  is  not  to  be  governed  by  the  rigid  rules  of  law. 
but  is  disposed  to  allow  the  largest  liberty,  both  to 
the  honorable  managers  on  the  p'art  of  the  House  of 
Representatives  and  the  counsel  on  behalf  of  the  Pre- 
sident. 

I  have  supposed,  therefore,  that  there  was  nothing 
improper  in  our  making  an  appeal  to  this  tribunal  tor 
time  to  answer  the  charges  preferred,  and  that,  in- 
stead of  that  appeal  beiug  denied,  much  more  libe- 
rality would  be  extended  by  the  Senate  of  the  nation, 
sitting  as  a  court  of  impeachment,  thin  we  could  ever 
expect  on  a  trial  in  a  court  of  commou  law. 

It  is  not  my  purpose,  Mr.  Chief  Justice,  to  enter  at 
this  «tage  into  a  discussion  of  the  charges,  although  it 
would  r-eem  to  be  invited  by  one  or  two  of  the  obscr- 
tratlonfl  made  by  the  honorable  manager  (Butler).  He 
has  told  you  that  it  is  right  in  a  case  of  this  kind  to 
proceed  with  railroad  speed,  and  that  iu  consequence 
of  the  great  improvements  of  the  age,  the  investiga- 
tion of  this  case  can  be  proceeded  with  much  m  <re 
Speedily  than  it  could  have  been  a  few  years  ago.  The 
charge*  made  here  are  charge*  of  the  greatest. "import- 
ance. The  questious  which  will  have  to  be  considered 
by  this  honorable  body  are  questions  in  which  not 
oil ly  the  representatives  Ol  the  people  are  coucsrned, 
but  in  which  the  people  themselves  have  the  deepest 
and  most  lasting  interest. 

Questions  are  raised  hero  in  reference  to  differences 
of  opinion  between  the  Executive  of  the  nation  and 
the  honorable  Congress,  as  to  their  constitutional 
power*,  and  as  ft*  till  rights  whic'u  they  respectively 


claim.  These  are  questions  of  the  ntmost  gravity, 
and  are  questions  which,  in  the  view  that  we  enter- 
tain of  them,  should  receive  a  most  deliberate  consid- 
eration on  the  part  of  the  Senate.  I  trust  that  I  may 
be  pardoned  by  the  Chief  Justice  and  Senators  for 
making  an  allnsion  to  a  statute  which  has  long  been 
in  force  in  the  State  from  which  I  come.  I  only  do  it 
for  the  purpose  of  making  a  brief  argument  by  an- 
alogy. 

We  have  a  statute  in  Tennessee  which  has  been  long 
in  force,  and  which  provides  that  where  a  bill  of  in- 
dictment is  found  against  an  individual,  and  he  knows 
that,  owing  to  excitement  or  other  cause,  be  may  not 
have  a  fair  trial  at  the  first  term  of  the  court,  his  case 
shall  be  continued  to  the  next  term  of  the  court.  The 
mode  of  proceeding  at  law  is  not  a  mode  of  railroad 
speed.  If  there  is  anything  under  heaven,  Mr.  Chief 
Justice,  which  gives  to  judicial  proceedings  a  claim  to 
the  consideration  and  approbation  of  mankind,  it  is  the 
fact  that  justice  and  courts  hasten  slowly  in  the  in- 
vestigation of  cases  presented  to  them. 

Nothing  is  done  or  presumed  to  be  done  in  a  state 
of  excitement.  Every  moment  is  allowed  for  calm  and 
mutual  deliberation.  Courts  are  in  the  ha'nt  of  in- 
vestigating cases  slowly,  carefully,  cautiously,  and 
when  they  form  their  judgment  and  pronounce  their 
opinions,  and  when  these  opiuions  are  published  to 
the  world  they  meet  the  sanction  of  judicial  and  legal 
minds  everywhere,  and  meet  the  approbation  and  con- 
fidence of  tho  people  before  whom  they  are  promul- 
gated. If  this  is  so,  and  this  is  one  of  the  proudest 
characteristics  in  the  form  of  judicial  proceedings  in 
courts,  so  much  more  ought  it  be  so  in  an  exalted  and 
honorable  body  like  this,  composed  of  the  greatest 
men  of  the  United  States— of  Senators  revered  and 
honored  by  their  countrymen,  and  who  from  their  po- 
sition are  preserved  free  from  reproach  and  to  be  calm 
in  their  deliberations, 

I  need  not  tell  you,  sir,  nor  need  I  tell  these  honora- 
ble Senators  whom  I  address  o:i  this  occasion —many 
of  whom  are  lawyers,  and  many  of  whom  have  been 
clothed,  in  times  past,  with  the  judicial  ermine— that 
in  the  courts  of  law  the  viiest  criminal  who  ever  was 
arraigned  in  the  United  States  has  been  given  time  to 
prepare  for  trial ;  and  right  not  only  to  be  heard  by 
counsel,  no  matter  how  great  his  crime  mav  be,  the 
malignity  of  the  offense  with  which  he  has  been 
charged,  still  he  is  tried  according  to  the  forms  of 
law,  and  is  allowed  to  have  counsel.  Continuances 
are  granted  to  him,  and  if  he  is  unable  to  obtain  jus- 
tice, time  is  given  him  and  all  manner  of  preparation 
is  allowed  him.  If  this  is  so  in  courts  of  common  law 
where  they  are  fettered  and  bound  by  the  iron  rule  to 
which  I  have  alluded,  how  much  more  so  ought  it  to 
be  in  a  great  tribunal  like  this,  which  doe*  not  follow 
the  forms  of  law,  and  which  is  seeking  alone  to  obtain 
justice.  It  is  necessary  for  me  to  remind  you  and  the 
honorable  Senators,  that  upon  a  page  "of  (ooiscap 
there  may  be  a  bill  of  indictment  prepared  against  ah 
individual  which  might  require  weeks  iu  the  investi- 
gation. 

It  is  unnecessary  to  remind  this  honorable  body  that 
it  is  an  easy  thing  to  make  charges,  but  that  it  is  often 
a  laborious  and  difficult  thing  to  make  a  defense 
against  those  accusations. 

Reasoning  from  the  analogy  found  by  such  pro- 
ceedings at  law,  I  earnestly  maintain  before  this  hon- 
orable body  that  suitable  time  should  begivsnusto 
answer  the  charges  preferred  here. 

A  large  number  of  the  charges  involve  an  inquiry 
running  baek  to  the  very  foundation  of  the  govern- 
ment; they  involve  an  examination  of  the  precedents 
that  have  been  sanctioned  by  different  administra- 
tions; they  involve,  in  short,  the  most  extensive  range 
of  inquiry';  and  the  last  two  charges  presented  by  the 
House  of  Representatives,  if  I  may  be  pardoned  for 
using  an  expression  of  the  view  I  entertain  of  them, 
open  up  Pandora's  box,  and  will  cause  the  investiga- 
tion as  to  the  great  differences  of  opinion  which  ex- 
isted between  the  President  and  Congress— an  inquiry 
which,  so  far  as  I  can  poiceive,  will  be  at  most  inter- 
minable in  its  character. 

Now,  what  dl  we  ask  here  for  the  President  of  the 
United  States,  the  highest  officer  in  this  land?  We 
ask  simply  that  he  may  be  allowed  time  for  his  de- 
fense. On  whose  judgment  is  he  to  rely  in  relation  to 
that?  He  must,  in  a  great  part,  reljf  on  the  judgment 
of  his  counsel,  to  whom  he  has  entrusted  his  defense. 
We,  who  are  professionally  responsible,  have  asserted, 
in  the  presence  of  this  Senate,  iu  the  face  of  tho  ua- 
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t'on  and  of  the  whole  world,  that  we  believe  wa  will 
reqnire  the  number  of  days  to  prepare  the  President'* 
answer,  which  wag  stated  in  the  proposition  sub- 
mitted to  the  Senate.  Such  is  still  our  opinion.  Are 
these  grave  charges  to  be  rushed  through  the  Senate, 
sitting  as  a  judicial  tribunal,  in  hot  haste,  and  with 
railroad  speed,  and  without  giving  the  President  an 
opportunity  to  answer  them— that  same  opportunity 
which  you  would  give  to  the  meanest  criminal  ? 

I  do  not  believe,  Mr.  Chief  Justice  and  honorable 
Senators,  that  you  will  hesitate  one  moment  in  giving 
us  all  the  time  that  we  deem  necessary  for  preparing 
our  defense,  and  what  may  be  necessary  to  enable  this 
body  judiciously,  carefully,  deliberately  and  cau- 
tiously, and  with  a  view  of  its  accountability  not  only 
to  its  constituents,  but  to  posterity,  to  decide  this 
ease. 

I  have  no  doubt  that  the  honorable  Senators,  in 
justice  to  themselves  and  in  justice  to  the  great  land 
which  they  represent,  will  endeavor  to  conduct  this 
investigation  in  a  manner  that  will  stamp  the  impress 
of  honor  and  justice  upon  them  and  upon  their  pro- 
ceedings, not  only  now,  but  in  all  time  to  come,  after 
all  of  us  shall  have  passed  away  from  the  stage  of  hu- 
man action. 

Mr.  Chief  Justice,  this  is  an  exalted  tribunal.  I  say 
it  in  no  spirit  of  compliment,  but  because  I  feel  it.  I 
feel  that  there  is  no  more  exalted  tribunal  that  could- 
be  convened  under  the  suu,  and  I  may  say,  in  answer 
to  an  observation  of  one  of  the  honorable  managers, 
thr.t  I,  for  one,  as  an  American  citizen,  feel  proud  that 
we  have  assembled  here  to-day,  and  assembled  under 
the  circumstances  which  have  brought  us  together. 

It  is  one  of  the  first  iustauces  in  the  history  of  the 
world  in  which  the  ruler  of  a  people  has  been  pre- 
sented bv  a  portion  of  the  representatives  of  the  peo- 
ple for  trial  before  a  Senate  sitting  as  a  judicial  tribu- 
nal. While  that  is  so,  it  is  equally  true  on  the  other 
hand  that  the  President,  through  his  counsel,  comes 
here  and  submits  himself  to  the  jurisdiction  of  this 
court— submits  himself  calmly,  peaceable  and  with  a 
confident  reliance  on  the  justice  of  the  honorable  Se- 
nate which  is  to  hear  his  case. 

Mr.  Chief  Justice— I  sincerely  hope  that  the  resolu- 
tion offered  by  the  Senator  from  Ohio  will  meet  the 
approval  of  this  honorable  body.  I  hope  that  time 
will  be  given,  and  that  these  proceedings  which  in  all 
time  to  come,  will  be  quoted  as  a  precedent,  will  be 
conducted  with  that  gravity,  that  dignity,  and  that 
decorum  which  are  fit  and  becoming  in  the  representa- 
tives of  a  free  and  great  people. 

Senator  CONKLING  submitted,  as  an  amendment, 

the  following:— 

Ordered,  That  unless  otherwise  ordered  by  the  Senate 
for  muse  shown,  the  trial  of  the  pending  impeachment 
shall  ho  proceeded  with  immediately  after  the  replication 
shall  be  tiled. 

The  Chief  Justice  decided  the  amendment  out  of 
order  as  an  amendment  to  an  amendment  offered  by 
8enator  Wilson. 

Senator  WILSON  withdrew  his  amendment  so  that 
Senator  Conkling's  amendment  to  the  motion  of  Sena- 
tor Sherman  might  be  in  order. 

Mr.  BINGHAM  said,  I  am  instructed  by  the  mana- 
gers to  say,  that  the  proposition  just  suggested  by  the 
honorable  Senator  from  New  York,  is  entirely  satis- 
factory to  the  managers  on  the  part  of  the  House,  and 
to  say  further,  that  we  believe  it  is  in  perfect  accord 
with  the  precedents  in  this  couutry.  The  Senate  will, 
doubtless,  remember,  that  in  the  trial  of  the  Chase 
case,  when  a  day  was  fixed  for  the  trial,  the  Senate 
adopted  an  order"  which  was  substantially  the  same  as 
now  suggested.   It  was  as  follows:— 

"  Ordered,  That  the  4th  day  of  February  next  shall  bo 
the  dav  for  receiving  the  answer  and  proceeding  on  the 
trial  of  impeachment  against  Samuel  Chase." 

If  nothing  further  had  been  said  touching  the  original 
proposition,  we  would  have  been  content  and  satisfied 
to  leave  the  question,  without  further  remark,  to  the 
decision  of  the  Seuate;  but  in  view  of  what  has  been 
said,  we  beg  leave  to  respond  that  we  are  charge  .a  hie 
with  no  indecent  haste  when  we  ask  that  no  unneces- 
sary delay  shall  interpose  between  the  people  and  the 
trial  of  a  man  who  has  been  charged  witn  haviug  vio- 
lated the  greatest  trust  ever  committed  to  a  single 
person;  trnsts  which  iuvolve  Die  hi^h^-st  interests 
of  the  whole  people ;  trusts  which  involve  the  peace 


of  the  whole  country;  trusts  which  involve  in  some 
sense  the  success  of  this  last  great  experiment  of  re- 
publican government  on  earth.  We  may  be  par- 
doned, further,  for  saying  that  it  strikes  us  with  some- 
what of  surprise,   without  intending  the  slightest 

Sos'sible  disrespect  to  any  member  of  this  honorable 
ody,  that  any  proposition  should  be  entertained  for 
a  continuance  in  a  trial  like  this  when  no  foimal  ap- 
plication has  been  made  by  the  accused  himself. 

To  be  sure,  a  motion  was  interposed  here  to-day,  in 
the  face  of  the  rules  and  of  the  law  of  this  body,  f  >r 
leave  to  file  an  auswer  at  the  end  of  forty  days.  The 
Senate  has  disposed  of  that  motion,  and  in  a  manner, 
we  venture  to  say,  satisfactory  to  the  whole  country, 
as  it  is  certainly  satisfactory  to  the  Representatives  of 
the  people  at  this  bar.  ' 

And  now,  sir,  that  beingdisposed  of,  and  the  Senate 
having  determined  the  day  on  which  answer  shall  be 
filed,  we  submit,  with  all  due  respect  to  the  Senate 
that  it  is  bu  jtust  to  the  people  of  the  country  that  w« 
shall  await  the  incoming  of  that  answer  and  the  repli- 
casion  thereto  by  the  Representatives  of  the  people, 
and  then  see  and  know  what  colorable  excuse  will  be 
offered  either  by  the  President  accused  in  his  own 
person,  or  through  his  representatives,  why  this  trial 
would  be  delayed  a  single  hour. 

If  he  be  innocent  of  those  grave  accusations,  the 
truth  will  soon  be  ascertained  by  this  enlightened 
body,  and  he  has  the  right,  iu  the  event  of  the  tacts  so 
appearing,  to  a  speedy  deliverance,  while  the  country 
has  a  right  to  a  speedy  determination  of  this  most  im- 
portant question.  If,  on  the  other  hand,  he  be  guilt  f 
of  those  grave  and  serious  charges,  what  man  is  tnere, 
within  this  body  or  outside  of  it,  ready  to  say  that  he 
should,  for  a  day  or  an  hour  longer,  disgrace  the  high 
position  which  has  been  held  hitherto  only  by  the 
noblest  and  most  enlightened  and  most  trustworthy 
of  the  land  ? 

We  think  that  the  executive  power  of  this  nation 
should  only  be  represented  in  the  hands  of  the  men 
who  are  faithful  to  these  great  trusts  of  the  people. 
This  issue  has  been  made  with  the  President  of  the 
United  States,  and  while  we  admit  that  there  should 
be  no  indecent  haste,  we  do  demand  in  the  name  of 
the  people,  most  respectfully,  that  there  shall  be  no 
unnecessary  delay,  and  no  delay  at  all,  unless  good 
cause  be  shown  for  delay  in  the  mode  and  manner 
hitherto  observed  in  proceedings  of  this  kind. 

Senator  JOHNSON  inquired  whether  there  was  any 
period  fixed  within  which  replication  was  to  be  filed  ? 

Mr.  BINGHAM  replied  that  replication  could  only 
be  filed  with  the  consent,  and  after  consultation  with 
the  House;  but  he  had  no  doubt  that  it  would  be  done 
within  one  or  two  days  after  answer  was  filed. 

Senator  CONKLING  called  for  the  enforcement  of 
the  eighteenth  and  twenty-third  rules,  requiring  mo- 
tions to  be  voted  on  without  debate. 

The  Chief  Justice  ruled  that  debate  was  not  in  order. 

Senator  JOHNSON  said  he  had  simply  been  making 
an  inquiry, 

The  question  being  on  Senator  Conkling's  amend- 
ment to  Senator  Sherman's  motion,  the  yeas  and  nays 
were  taken,  and  resulted:— Yeas,  40;  uays,  10,  as  fol- 
lows : — 

Year.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Conneas,  CJorbett,  Drake,  Edmunds.  Ferry, 
Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Harlan.  Hen- 
derson, Howard,  Howe,  Morgan,  Morrill  (Me.).  Morrill 
(Vt.),  Morton,  Nye,  Patterson  (N.  H.),  Pomeroy,  Ramsey, 
Koss,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipton, 
Trumbull,  Van  Winkle,  Willey,  Williams,  \Vilsou  and 
Yatea. 

Nays— Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Hen- 
dricks, McOroory,  Patterson  (Tenn.),  Saulsbury  and 
VickerB. 

Senator  SHERMAN'S  motion,  as  amended,  was  then 
agreed  to;  so  it  was  ordered  that  unless  otherwise 
ordered  by  the  Senate,  for  cause  shown,  the  trial  of 
the  pending  impeachment  shall  proceed  immediately 
after  replication  shall  be  filed. 

On  motion  of  Senator  HOWARD,  it  was  ordered 
that  the  Senate,  sitting  as  a  Court  of  Impeachment, 
adjourn  until  the  23d  of  the  present  niontu,  at  one 
o'clock  in  the  afternoon. 
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PROCEEDINGS  OF  MONDAY,  MARCH  23. 

The  choice  seats  in  the  galiery  were  secured  at  an 
earlv  hour  by  the  ladies,  who  occupied,  at  the  openine 
of  the  Senate,  about  three-fourths  of  the  PD^ce  allotted 
to  the  public,  as  on  the  occasion  of  the  organization  of 
the  Senate  into  a  court. 

The  floor  was  arranged  as  before.  The  Chaplain 
again  invoked  a  blessing  upon  those  now  coming  to 
the  consideration  of  grave  and  momentous  matters 
relating  to  both  individual  and  to  the  national  wel- 
fare, praving  that  God  would  preside  over  this  high 
council,  and  that  justice  be  done  iu  the  name  of  God, 
and  of  all  the  people  of  this  great  nation. 

The  Trial. 

At  half-past  twelve  o'clock  the  Chair  announced 
that  according  to  rule  all  legislative  and  executive 
business  would  cease,  and  directed  the  Secretary  of 
the  Senate  to  notity  the  House. 

Mr.  TRUMBULL  (111.)  called  for  the  reading  of  the 
rule,  saying  that  he  understood  that  one  o'clock  was 
the  hour  appointed, 

The  rule  was  read  providing  that  on  the  day  set 
apart  for  the  trial  the  Senate  shall  cea6e  Executive 
business  and  legislation,  and  proceed  to  the  trial  of 
the  impeachment. 

Mr.  EDMUNDS  (Vt.)  called  attention  to  a  subse- 
quent order  introduced  by  Mr.  Howard,  of  the  Com- 
mittee of  Seven,  adjourning  the  court  until  one  o'clock 
to-d  y.  Thin,  he  said,  was  the  day  set  apart  for  re- 
ceiving the  answer,  not  for  proceeding  to  the  trial. 

Spve-  ni  Senators  suggested  to  leave  it  to  the  deci- 
sion of  the  Chair. 

j  ue  Chaii  decided  that  the  rule  was  imperative,  and 
business  must  now  cease. 

Mr,  EDMUNDS  respectfully  appealed  from  the  de- 
cision of  the  Chair. 

The  chair  announced  the  question  to  be,  Shall  the 
decision  of  the  Chair  stand  as  the  judgment  of  the 
Senate,  but  at  the  suggestion  of  Mr.  TRUMBULL, 
Mr.  Edmunds  withdrew  the  appeal,  and  the  Secretary 
of  the  Senate  was  again  directed  to  notify  the  House 
that  the  Senate  was  ready  to  proceed  with  the  trial  of 
the  impeachment. 

During  the  interreguum  Mr.  Stevens  entered  quietly 
at  a  side  door,  and  took  his  seat  at  the  manager's 
table. 

Chief  Justice  Cliase  Enters. 

At  1  P.  M.  the  President  pro  tern,  vacated  the  chair, 
the  Chief  Justice  entered  by  the  side  door  te  the  left 
of  the  chair,  and  called  the  Senate  to  order. 

The  Sergeant-at-Arms  made  the  usual  proclamation 
commanding  silence,  whereupon  the  managers  ap- 
peared at  the  door. 

The  Serjeant-at-Arms  announced  "the  managers  of 
the  impeachment  on  the  part  of  the  House  of  Repre- 
sentatives," and  the  Chief  Justice  said,  "The  mana- 
gers will  take  the  seats  assigned  by  the  Senate." 
Messrs.  Bingham  and  Boutwell  led  the  way  up  the 
aisle,  and  they  took  their  seats. 

In  the  meantime  Messrs.  Stanbery,  Curti6,  Nelson, 
Evarts  and  Groesbeck seated  themselves  at  their  table 
in  the  order  named,  Mr.  Stanbery  occupying  the  ex- 
treme right. 

The  Sergeant-at-Arms  then  announced  "the  House 
of  Representatives,"  and  the  members  of  the  House 
appeared,  preceded  by  Mr.  Washburne,  on  the  arm  of 
Mr.  M' Pherson,  Clerk  of  the  House,  and  took  their 
seats  outside  the  bar. 

By  direction  of  the  Chief  Justice,  the  Secretary  of 
the  Senate  then  read  the  minutes  of  the  proceedings 
of  Fridav.  the  13th  inst. 

Mr.  DOOL1TTLE  (Wis.)  was  called  by  the  Clerk, 
and  came  forward  and  took  the  oath. 

Senator  DAVIS  (Ky.)  said— Mr.  Chief  Justice,  I  rise 
to  make  the  same  proposition  to  this  court  that  I 
made  to  the  Senate.  I  think  now  is  the  appropriate 
time,  before  the  Senate  proceeds  to  make  up  the  case. 
I,  therefore,  submit  to  the  court  a  motion  in  writing. 

The  Secretary  read  as  follows:— 

Mr.  Davis,  a  member  of  the  Senate  in  the  Court  of 
Impeachment,  moved  the  court  to  make  this  order:— 

Thnt  the  Constitution  having  in"ei>ted  the  Senate  with 
the  h<Ji-  power  to  try  the  arti<  lcs  of  impeachment  of  the 
PrcMdei.t  of  the  United  States,  preferred  by  the  House  of 
Representative*,  and  having  provided  that  the  Senate 
chall  be  composed  of  two  Senators  from  each  State,  to  be 
chosen  by  the  Legislature  thereof;  and  the  States  of  Vir- 
ginia, North  Carolina,  South  Carolina.  Georgia,  Alabama, 
>Iirf*ie§ilipi,  Arkansas,  Te.xag,  Louisiana  and  Florida,  hav- 
ing each  chosen  two  Senator*  who  have  been  excluded 
froiii  their  scata  respectively  :— 


Ordered,  That  the  Court  of  Impeachment  for  the  trial  of 
the  President  cannot  be  legally  and  coiiBritutiinally 
formed  while  the  Senators  from  the  States  aforesaid  are 
thus  excluded  from  the  Senate,  and  which  objection  con- 
tinue? until  Senators  from  those  States  are  permitted  to 
take  their  seats  in  the  Senate,  subject  to  all  constitutional 
exceptions  and  objections  to  their  return  and  qualification 
severally. 

Senator  HOWARD— Mr.  President— 

The  Chief  Justice— The  question  must  be  decided 
without  debate. 

Senator  HOWARD— I  object  to  the  receiving  of  the 
paper. 

Senator  CONNESS  (Cal.)— I  desire  to  submit  a 
motion  which  will  meet  the  case.  I  move  that  the 
motion  be  not  received,  upon  which  I  call  for  the  yeas 
and  nays. 

Senator  HOWE  (Wis.)— I  rise  to  submit  a  question 
of  order. 

The  Chief  Justice— The  Senator  will  state  his  point 
of  order. 

Senator  HOWE— I  would  ask  if  the  motion  offered 
by  the  Senator  from  Kentucky  be  in  order  ? 

The  Chief  Justice — The  motion  comes  before  the 
Senate  in  the  form  of  a  motion,  submitted  by  a  mem- 
ber of  the  Senate,  sitting  as  a  court  of  impeachment. 
The  twenty-third  rule  requires  that  all  the  "orders  aud 
decisions  shall  be  made  and  had  by  yeas  and  nays, 
which  shall  be  entered  on  the  record,  and  without,  de- 
bate, subject,  however,  to  the  operation  of  rule  seveu. 
The  seventh  rule  requires  the  presiding  officer  to,  in 
the  first  instance,  submit  to  the  Senate,  without  a  di- 
vison,  all  questions  of  evidence  and  incidenial  ques- 
tions, but.  the  same  shall,  on  demand  of  one-fifih  of 
the  members  present,  be  decided  by  yeas  and  nays. 
The  question  then,  being  on  a  proposition  submitted 
by  a  Senator  under  the  twenty-ihird  rule,  it  is  in  order. 

Mr.  CONNESS— Mr.  President,  is  the  motion  sub- 
mitted by  me  in  order? 

The  Chief  Justice— No  sir. 

The  call  for  the  yeas  aud  nays  were  ordered,  and 
they  were  called.  Messrs.  Davis  and  McCreery  only 
voting  yea.  Messrs.  Saulsbury,  Bayard  and  Wade  did 
not  vote.    So  the  motion  was  not  agreed  to. 

Mr.  STANBERY  then  rose  and  said— Mr.  Chief  Jus- 
tice, in  obedience  to  the  order  of  this  honorable  court, 
made  at  the  last  session,  that  the  answer  of  the  Presi- 
dent should  be  filed  to-day,  we  have  it  ready.  The 
counsel  for  the  President,  abandoning  all  other  busi- 
ness—some of  us  ieaving  our  courts,  our  cases  and  our 
clients — have  devoted  every  hour  to  the  consideration 
of  this  case.  The  labor  has  been  incessant.  We  have 
devoted,  as  I  say,  not  only  every  hour  ordinarly  de- 
voted to  business,  but  many  required  for  necessary 
rest  and  recreation  have  been  consumed  in  it.  It  is  a 
matter  of  regret  that  the  court  did  not  allow  us  more 
time  for  preparation;  nevertheless,  we  hope  that  the 
answer  will  be  found  in  all  respects  sufficient.  Such 
as  it  is,  we  are  now  ready  to  read  and  file  it. 

Mr.  CURTIS  proceeded  to  read  the  answer. 

The  President's  Answer. 

To  the  Senate  of  the  United  States  sitting  as  a 
court  of  impeachment  for  the  trial  of  Andrew  John- 
son, President  of  the  United  States. 

The  answer  of  the  said  Andrew  Johnson,  President 
of  the  United  States,  to  the  articies  of  impeachment 
exhibited  against  him  by  the  House  of  Representa- 
tives of  the  United  States. 

Answer  to  article  1.  For  answer  to  the  first  article 
he  says  that  Edwin  M.  Stanton  was  appointed  Secre- 
tary for  the  Department  of  War  on  the  15th  day  of 
January,  1862,  by  Abraham  Lincoln,  then  President 
of  the  United  States,  during  the  first  term  of 
his  Presidency,  and  was  commissioned  according  to 
the  Constitution  and  the  laws  of  the  United  States  to 
hold  said  office  during  the  pleasure  of  the  Presi- 
dent; that  the  office  of  Secretary  for  the  Depart- 
ment of  War  wan  created  by  an  act  of  the  First 
Congress  in  its  first  session,  passed  on  the  7th  day  of 
August,  A.  D.  1789,  aud  in  and  by  that  act  it  was  pro- 
vided and  enacted  that  the  said  Secretary  for  the  De- 
partment of  War  shall  perform  and  execute  such 
duties  as  shall  from  time  to  time  be  enjoined  on  and 
intrusted  to  him  by  the  President  of  the  United  States, 
agreeably  to  the  Constitution,  relative  to  the  subjects 
within  the  scope  of  the  said  department;  and  further- 
more, that  the  said  Secretary  shall  conduct  the  busi- 
ness of  the  said  department  in  such  a  manner  as  the 
President  of  the  Unite*  Stales  shall  from  time  to  time 
order  aud  instruct;  and  this  respondent,  further 
answering,  says  that,  by  force  of  the  act  aforesaid 
and  by  reason  of  his  appointment,  the  said  Stanton 
became  the  principal  officer  in  one  of  the  Executive 
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Departments  of  the  government,  within  tne  trne  in- 
tent and  meaning  ot  the  second  section  of  trie  se- 
cond article  of  the  Constitution  of  the  United  States; 
and  according  to  the  true  intent  and  meaning  of 
that  provision  of  the  Constitution  of  the  United 
States,  and  in  accordance  with  the  settled  and  uniform 
practice  of  each  and  every  President  of  the  United 
States,  the  said  Stanton  then  became,  and  so  long 
as  he  should  contiuue  to  hold  the  said  office  of  Secre- 
tary for  the  Department  of  War,  must  continue  to  be 
one  of  the  advisers  of  the  President  of  the  United 
States,  as  well  as  th«  person  intrusted  to  act  for  and 
represent  the  President  in  matters  enjoined  upon  him 
or  intrusted  to  him  by  the  President  touching  the  de- 
partment aforesaid,  and  for  whose  conduct  in  such 
capacity  subordinate  to  the  President,  the  President 
is,  by  the  Constitution  and  laws  of  the  United  States, 
made  responsible  ;  and  this  respondent  further  an- 
swering, says;— He  succeeded  to  the  office  of  Presi- 
dent of  the  United  States  upon  and  by  reason  of  the 
death  of  Abraham  Lincoln,  then  President  of  the 
United  States,  on  the  15th  day  of  April,  1865,  and  the 
said  Stanton  was  then  holding  the  said  office  of  Secre- 
tary for  the  Department  of  War,  under  and  by  reason 
of  the  appointment  and  commission  aforesaid,  and 
not  havine  been  removed  from  the  said  office  by  this 
respondent,  the  said  Stanton  continued  to  hold  the 
same  under  the  appointment  and  commission  afore- 
said, at  the  pleasure  of  the  President,  nntil  the  time 
hereinafter  particularly  mentioned,  and  at  no  time  re- 
ceived any  appointment  or  commission,  save  as  above 
detailed. 

And  this  respondent  further  answering,  says  that  on 
and  prior  to  the  fifth  day  of  August,  A.  D.  186T,  this 
respondent,  the  President  of  the  United  States,  re- 
sponsible for  the  conduct  of  the  Secretary  for  the  De- 
partment of  War,  and  having  the  constitutional  right 
to  resort  to  and  rely  upon  the  person  holding  tnat 
office  for  advice  concerning  the  great  and  diffi  ult 
public  duties  enjoined  on  the  President  by  the  Consti- 
tution and  laws  of  the  United  States,  became  satisfied 
that  he  could  not  allow  the  said  Stanton  to  coutinue 
to  hold  the  office  of  Secretary  for  the  Department  of 
War  without  hazzard  of  the  public  interest;  tuat  the 
relations  between  the  said  Stanton  and  the  President 
no  longer  permitted  the  President  to  resort  to  him  for 
advice,  or  to  be,  in  the  judgment  of  the  President, 
safely  responsible  for  his  conduct  of  the  affairB  of  the 
Department  of  War,  as  by  law  required,  in  accordance 
with  the  orders  and  instructions  of  the  President. 

And  thereupon,  by  force  of  the  Constitution  and 
laws  of  the  United  States,  which  devolve  on  the  Presi- 
dent the  power  and  the  duty  to  control  the  conduct  of 
the  business  of  that  Executive  Department  of  the  go- 
vernment, and  by  reason  of  the  constitutional  duty  of 
the  President  to  take  care  that  the  laws  be  faithfully 
executed,  this  respondent  did  necessarily  consider  and 
did  determine  that  the  said  Stanton  ought  no  longer 
to  hold  the  said  office  of  Secretary  for  the  Department 
of  War.  and  this  respondent,  by  virtue  of  the  power 
and  authority  vested  in  him  as  President  of  the  United 
States  by  the  Constitution  and  laws  of  the  United 
States  to  give  effect  to  snch.  his  decision  and  determi- 
nation, did,  on  the  5th  day  of  August,  A.  D.  1S67,  ad- 
dress to  the  said  Stanton  a  note,  of  which  the  follow- 
ing is  a  true  copy:— 

"Sir :— Public  considerations  of  a  high  character  constrain 
me  to  say  that  your  resignation  as  Secretary  of  War  will 
be  accepted. 

To  wmchnote  the  said  Stanton  made  the  following 


Wae  Department,  Washington.  August  5,  1867.— 
Sir -.—Your  note  of  this  day  has  been  received,  stating  that 
public  considerations  of  a  high  character  constrain  you  to 
say  that  my  resignation  as  Secretary  of  War  will  be  ac- 
cepted. In  reply,  I  have  the  honor  to  sav  that  public  con- 
siderations of  a  high  character,  which  alone  have  induced 
me  to  continue  at  the  head  of  this  department,  constrain 
me  not  to  resign  the  office  of  Secretary  of  War  before  the 
next  meeting  of  Congress. 

Very  respectfully,  yours, 
(Signed)  EDWIN  M.  STANTON. 

This  respondent,  SB  President  of  the  United 
States,  was  thereon  of  opinion  that,  having  regard  to 
the  necessarv  official  relations  and  duties  of  the  Secre- 
tary for  the  Department  of  War  to  the  President  of 
the  United  States,  according  to  the  Constitution  and 
laws  of  the  United  States,  and  having  regard  to  the 
responsibility  of  the  President  for  the  conduct  of  the 
said  Secretary ;  and  having  regard  to  the  paramount 
executive  authority  of  the  office  which  the  respondent 
holds  under  the  Constitution  and  laws  of  the  Uuited 
States,  it  was  impossible,  consistently  with  the  public 
interests,  to  allow  the  said  Stanton  to  continue  to  hold 
the  said  office  of  Secretary  for  the  Department  of 


War;  and  it  then  became  the  official  dnty  of  the  re- 
spondent, as  President  of  the  United  States,  to  con- 
sider and  decide  what  act  or  acts  should  and  might 
lawfully  be  done  by  him.  as  President  of  the  United 
States,  to  cause  the  said  Stanton  to  surrender  the  said 
office. 

This  respondent  was  informed,  and  verily  believes, 
that  it  was  practically  settled  by  the  first  Tongress  of 
the  United  States,  and  had  been  so  considered  and 
uniformly  and  in  great  numbers  of  instances,  acted  on 
by  each  Congress  and  President  of  the  United  States 
in  succession,  from  President  Washington  to  and  in- 
cluding President  Lincoln,  an  I  from"the  first  Con- 
gress to  the  Thirtr-ninth  Congress;  that  the  Consti- 
tution of  the  United  States  conferred  on  the  Presi- 
dent, as  part  of  the  Executive  power,  and  as  one  of 
the  necessary  means  and  instruments  of  performing 
the  Executive  duty  expressly  imposed  on  him  by  the 
Constitution  of  taking  care  that  the  laws  be  fiith- 
fully  executed,  the  power  at  any  and  all  times  of  re- 
moving from  office  all  executive  officers  for  cause  to 
be  judged  of  by  the  President  alone. 

This  respondent,  had,  in  pursuance  of  the  Consti- 
tution, required  the  opinion  of  each  principal  officer 
of  the  Executive  departments  npou  this  question  of 
constitutional  executive  power  and  duty,  and  had 
beeu  advised  by  each  of  them,  including  the  said 
Stanton,  Secretary  for  the  Department  of  War,  that 
under  the  Constitution  of  the  United  States  this 
power  was  lodged  by  the  Constitution  in  the  Presi- 
dent of  the  United  States,  and  that  consequently  it 
could  be  lawfully  exercised  by  him,  and  the  Congress 
could  not  deprive  him  thereof;  and  this  respondent, 
in  his  capacity  of  President  of  the  United  States, 
and  because  in  that  capacity,  he  was  both  enabled 
and  bound  to  use  his  best  jndgment  upon  this 
question  did,  in  good  faith,  and  with  an  honest 
desire  to  arrive  at  the  truth,  come  to  the  conclu- 
sion and  opinon,  and  did  make  the  same  known 
to  the  honorable  the  Senate  of  the  United  States, 
by  a  message  dated  on  the  second  day  of  March, 
1SG7,  a  true  copy  whereof  is  hereunto  annexed 
and  marked  A,  that  the  power  last  mentioned  was 
conferred,  and  the  duty  of  exerciping  it  in  fit  cases 
was  imposed  on  the  President  by  the  Constitution  of 
the  United  States,  and  that  the  President  could  not 
be  deprived  of  this  power  or  relieved  of  this  dnty; 
nor  could  the  same  be  vested  by  law  in  the  President 
and  the  Senate  jointly,  either  in  part  or  whole,  and 
this  has  ever  since  remained,  and  was  the  opinion  of 
this  respondent  at  the  time  when  he  was  forced,  as 
aforesaid,  to  consider  and  decide  what  act  or  acts 
should  and  might  lawfully  be  done  by  this  respondent, 
as  President  of  the  United  States,  to  cause  the  said 
Stanton  to  surrender  the  said  office.  This  respondent 
was  also  then  aware  that  by  the  first  section  of  an  act 
regulating  the  tenure  of  certain  civil  offices,  passed 
March  2,  1867,  by  a  constitutional  majority  of  both 
Houses  of  Congress,  it  was  enacted  as  follows:— 

That  everj'  person  holding  any  civil  office  to  which  he 
has  been  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  every  person  who  shall  hereafter  be  ap- 
pointed to  any  such  office,  and  shall  become  duly  qualified 
to  act  therein,  is  and  tmall  be  entitled  to  hold  such  office 
until  a  successor  shall  have  been  in  like  manner  appointed 
and  duly  qualified,  except  as  herein  otherwise  provided. 
•  *  *  Provided,  That  the  Secretaries  of  State,  of  the 
Treasury,  of  War.  of  the  Navy,  and  of  the  Interior,  the 
Postmaster-General  and  the  Attorney-General,  shall  hold 
their  offices  respectively  for  and  during  the  term  of  the 
President  bv  whom  they  may  have  been  appointed,  and 
for  one  month  thereafter,  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Senate. 

This  respondent  was  also  aware  that  this  act  was 
understood  and  intended  to  be  an  expression  ot  'he 
opinion  of  the  Congress  by  which  that  act  was  passed ; 
that  the  power  to  remove  executive  officers  for  cause 
might,  by  law,  be  taken  from  the  President,  and 
vested  in  him  and  the  Senate  jointly;  and  although 
this  respondent  had  arrived  at  and  still  retained  the 
opinion  above  expressed,  and  veritably  believed,  as 
he  still  believes,  that  the  said  first  section  of  the  last 
mentioned  act  was  and  is  whoily  inoperative  and  void, 
by  reason  of  its  conflict  with  the  Constitution  of  the 
United  States;  yet,  inasmuch  as  the  same  had  been 
enacted  by  the  constitutional  majority  in  each  of  the 
two  Houses  of  that  Congress,  this  respondent  con- 
sidered it  to  be  proper  to  be  examined  and  de- 
cided whether  the  particular  case  of  the  said  Stanton, 
on  which  it  was  "this  respondent's  duty  to  act,  was 
within  or  without  the  terms  of  that  first  section  of  the 
act,  or  if  within  it,  whether  the  President  had  not 
the  power,  according  to  the  terms  of  the  act,  to  re- 
move the  said  Stanton  from  the  office  of  Secretery  for 
the  Department  of  War,  and  having,  in  his  capacity  of 
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President  of  the  United  States,  so  examined  and  con- 
sidered, did  form  the  opinion  that  the  case  of  the  said 
Stanton  and  his  tenure  of  office  were  not  affected  by 
the  first  section  ol  the  last-named  act.  And  this  re- 
spondent further  answering,  says,  that  although  a 
case  thus  existed  which,  in  his  judgment,  as  President 
of  the  United  States,  called  for  the  exercise  of  the 
Executive  power  to  remove  the  said  Stanton  from  the 
office  of  Secretary  for  the  Department  of  War:  and 
although  this  respondent  was  of  opinion,  as  is  above 
shown,  that  under  the  Constitution  of  the  United 
States  the  power  to  remove  the  said  Stanton  from 
the  said  office  was  vested  in  the  President  of  the 
United  Stetes;  and  although  this  respondent  was 
also  of  the  opinion,  as  is  above  shown,  that  the 
case  of  the  said  Stanton  was  not  affected  by  the  first 
section  of  the  last-named  act;  and  although  each  of 
the  said  opinions  had  been  formed  by  this  respondent 
upon  an  actual  case,  requiring  him,  in  hit  capacity  of 
President  of  the  United  States,  to  come  to  some  judg- 
ment and  determination  thereon,  yet  the  respondent, 
as  President  of  the  United  States,  desired  and  deter- 
mined to  avoid  if  possible  any  question  of  the  construc- 
tion and  effect  of  the  said  first  section  of  the  la3t-named 
act,  and  also  the  broader  question  of  the  executive 
power  conferred  on  the  President  of  the  United  States 
by  the  Constitution  of  the  United  States  to  remove  one 
of  the  principal  officers  of  one  of  the  Executive  Depart- 
ments for  cause  seeming  to  him  suffici*  n,t*  and  this  re- 
spondent also  desired  and  determined  that,  if  from 
causes  over  which  be  could  exert  no  control,  it  should 
become  absolutely  necessary  to  raise  and  have  in  some 
way  determined  either  or  both  of  the  said  last-named 
questions,  it  was  in  accordance  with  the  Consti- 
tution of  the  United  States,  and  was  required  of  the 
President  thereby,  that  questions  of  so  much  gravity 
and  importance,  upon  which  the  Legislature  and  Exe- 
cutive Departments  of  the  government  had  disagreed, 
which  involved  powers  considered  by  all  branches  of 
the  government  during  its  entire  history  down  to  the 
year  1867,  to  have  been  confided  by  the  Constitution 
of  the  United  States  to  the  President,  and  to  be  neces- 
sary for  the  complete  and  proper  execution  of  his  con- 
stitutional duties,  should  be  in  some  proper  way  sub- 
mitted to  that  judicial  department  of  the  government 
intrusted  by  the  Constitution  with  the  power,  and  sub- 
jected by  it  to  the  duty,  not  only  of  determining 
finally  the  Constitution  and  effect  of  all  acts  of  Con- 
gress, by  comparing  them  with  the  Constitution  of  the 
United  States,  and  pronouncing  them  inoperative  when 
found  in  conflict  with  that  fundamental  law  which  the 
people  have  enacted  for  the  government  of  all  their 
eervats,  and  to  these  ends:— 

First.  That  through  the  action  of  the  Senate  of  the 
United  States,  the  absolute  duty  of  the  President  to 
substitute  some  fit  person  in  the  place  of  Mr.  Stanton 
as  one  of  his  advisers,  who  is  as  a  principal  of  a 
subordinate  office,  whose  official  conduct  he  was  re- 
sponsible for,  and  had  a  lawful  right  to  control,  might, 
if  possible,  be  accomplished  without  the  necessity  of 
raising  any  one  of  the  questions  aforesaid ;  and  second, 
if  these  duties  could  not  so  be  performed,  then  that 
these  questions,  or  such  of  them  as  might  necessarily 
arise,  should  be  judicially  determined  in  manner  afore- 
said, and  for  no  other  end  or  purpose.  This  respon- 
dent, as  President  of  the  United  Slates,  on  the  12th 
day  of  August,  1SG7,  seven  days  after  the  reception  of 
the  letter  of  the  said  Stanton  of  the  5th  of  August, 
herein  before  stated,  did  issue  to  the  said  Stanton  the 
order  following,  viz.:— 

Executive  Mansion,  Washington,  Aug.  12,  1867.— Sir: 
—By  virtue  of  the  power  and  authoriti'  vested  iu  me  as 
President,  by  the  Constitution  and  laws  of  the  United 
States,  you  are  hereby  suspended  from  office  as  Secretary 
of  War,  and  will  ce»se  to  exercise  any  and  all  functions 
pertaining  to  the  same.  Youwill  at  once  transfer  to  Gen. 
UlysseB  S.  Grant,  who  has  this  day  been  authorized  and 
empowered  to  act  aB  Secretary  of  War  ad  interim,  all  re- 
cords, books,  papers  and  other  public  property  now  in 
your  custody  and  charge. 
Hon.  EE.  M.  Stanton,  Secretary  of  War. 
To  which  said  order  the  said  Stanton  made  the  fol- 
lowing reply: — 

"War  Df-taktmicnt,  Wasiiinoton  City.  Aug.  12, 1867.— 
8ir:— Your  note  of  thin  date  has  been  received,  informing 
nie  that,  by  virtue  of  the  powers  vested  in  you  as  Pre- 
sident by  the  Constitution  and  laws  of  the  United  States,  I 
am  siif-p .  nd.  d  from  oltice  as  Secretary  of  War,  and  will 
cease  to  exercise  any  and  all  functions  pertaining  to  the 
same,  and  also  directing  me  at  once  to  transfer  to  General 
Ulysses  S.  (i rant,  who  has  this  day  been  authorized  and 
empowered  to  act  as  Secretary  of  War  cul  interim,  all 
records,  hooks,  papers  and  other  public  property  now  in 
my  custody  and  charge.  Under  a  sense  of  public  duty  I 
am  compelled  tod-uy  your  light,  under  the  Constitution 
and  laws  uf  the  United  States,  without  the  advice  and 


consent  of  the  Senate,  and  without  legal  cause,  to  suspend 
me  from  office  as  Secretary  of  War  for  the  exercise  of  anv 
or  all  functions  pertaining  to  the  same,  and  without  such 
advice  and  consent  to  compel  me  to  transfer  to  auv  person 
the  records,  books,  papers  and  public  propertv  in  my  cus- 
tody as  Secretary;  but  inasmuch  as  the  General  coin- 
commanding  the  armie«  of  the  United  States  has  been  ap- 
pointed ad  interim,  and  has  notified  me  that  he  has  ac- 
cepted the  appointment,  I  have  no  alternative  but  to 
submit,  under  protest,  to  superior  force. 
"To  the  President." 

And  this  respondent,  further  answering,  says  that 
it  is  provided  in  and  by  the  second  section  of  an  act  to 
regulate  the  tenure  of  certain  civil  offices,  that  the 
President  may  suspend  an  officer  from  the  perform- 
ance of  the  duties  of  the  office  held  bv  him,  for  certain 
causes  therein  designated,  until  the  next  meeting  of 
the  Senate,  and  until  the  case  shall  be  acted  on  by  the 
Senate;  that  this  respondent,  as  President  of  the 
United  States,  was  advised,  and  he  verily  believed  and 
still  believes,  that  the  executive  power  of  removal 
from  office  confided  to  him  by  the  Constitution  a3 
aforesaid,  includes  the  power  of  suspension  from  of- 
fice at  the  pleasure  of  the  President;  and  this  respon- 
dent, by  the  order  aforesaid,  did  suspend  the  said 
Stanton  from  office,  not  until  the  next  meeting  of  the 
Senate  or  until  The  Senate  should  have  acted  upon  the 
case,  but  by  force  of  the  power  and  authority  vested 
in  him  by  the  Constitution  and  laws  of  the  United 
States,  indefinitely,  and  at  the  pleasure  of  the  Presi- 
dent ;  and  the  order,  in  form  aforesaid,  was  made 
known  to  the  Senate  of  the  United  States  on  the  12th 
day  of  December,  A.  D.  1867,  as  will  be  more  fully 
hereinafter  stated. 

And  this  resoondent  further  answering,  says  in  and 
by  the  act  of  February  12,  1795,  it  was  among  other 
things  provided  and  enacted  that  m  case  of  vacancy 
in  the  office  of  Secretary  for  the  Departmeut  of  War, 
it  shall  be  lawful  for  the  President,  in  case  that  he 
shall  think  it  necessary  to  authorize  any  person  to 
perform  the  duties  of  that  office,  until  a  successor  be 
appointed,  or  such  vacancy  filled,  but  not  exceeding 
the  term  of  six  months;  and  this  respondent  being 
advised  and  believing  that  such  law  was  in  full  force, 
and  not  repealed,  by  an  order  dated  August  12,  1867, 
did  authorize  and  empower  Ulysses  S.  Grant,  General 
of  the  armies  of  the  United  States,  to  act  as  Secretary 
of  War  ad  interim,  in  the  form  of  which  similar  autho- 
rity had  theretofore  been  given, not  until  the  next  meet- 
ing of  the  Senate,  and  nntil  the  Senate  should  act  on 
the  case,  but  at  the  pleasure  of  the  President,  subject 
only  to  the  limitation  of  six  months  in  the 
■aid  last  mentioned  act  contained,  and  a  copy 
of  the  last  named  order  was  made  known  to 
the  Senate  of  the  United  States  on  the  12th  day  of  De- 
cember, A.  D.  1867,  as  will  be  hereinafter  more  fully 
stated,  and  in  pursuance  of  the  design  and  intention 
aforesaid,  if  it  should  become  necessary,  to  submit 
the  said  question  to  a  judicial  determination,  this 
respondent,  at  or  near  the  date  of  the  last  mentioned 
order,  did  make  known  such  his  purpose  to  obtain 
a  judicial  decision  of  the  said  questions,  or  such 
of  them  as  might  be  necessary;  and  this  repond- 
ent  further  answering,  says  that  in  further  pursuance 
of  his  intention  and  design,  if  possible,  to  perform 
what  he  judged  to  be  his  imperative  duty  to  prevent 
the  said  Stanton  from  longer  holding  the  office  of  Se- 
cretary for  the  Department  of  War,  and  at  the  same 
time  avoiding,  if  possible,  any  question  respecting 
the  extent  of  the  power  of  removal  from  executive 
office  confided. to  the  President  by  the  Constitution  of 
the  United  States,  and  any  question  respecting  the  con- 
struction and  effect  of  the  first  section  of  the  said  "act 
regulating  the  tenure  of  certain  civil  officers,"  while  he 
should  not  by  any  act  of  his  abandon  and  relinquish 
either  a  power  which  he  believed  the  Constitution  had 
conferred  on  the  President  of  the  United  States  to  en- 
able him  to  perform  the  duties  of  his  office,  or  a  pow<?r 
designedly  left  to  him  by  the  first  section  of  the  act  of 
Congress  last  aforesaid,  this  respondent  did  on  the  12"  h 
day  of  December,  1867,  transmit  to  the  Senate  of  th<i 
United  States  a  message,  a  copy  whereof  is  hereunto 
annexed  and  marked  B,  wherein  he  made  known  the 
orders  aforosaid,  and  the  reasons  which  had  induced 
the  same,  so  far  as  this  respondent  then  considered 
it  material  and  necessary  that  the  same  should 
be  set  forth,  and  reiterated  his  views  concern- 
ing the  constitutional  power  of  removal  veste  i 
in  the  President,  and  also  expressed  his 
views  concerning  the  construction  of  the  Maid 
first  section  of  the  last-mentioned  act  as  respected  tho 
power  of  the  President  to  remove  the  said  Stanton  iroiu 
the  said  office  of  Secretary  for  tho  Department  of  War; 
well,  hoping  that  this  respondent  could  thus  perform 
what  he  then  bcliovod  and  still  believes  to  be  his  impera- 
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tive  duty  in  reference  to  the  said  Stanton,  without  de- 
rcgtting  from  the  powers  \*  hich  this  respondent  be- 
lieved were  confided  to  the  President  by  the  Constitu- 
tion .ind  laws,  and  without  the  necessity  of  raising 
judicially  anv  questions  respecting  the  same.  Aud  this 
respondent,  further  answering,  says  that  this  hope  not 
ha\i:n;  been  realized,  the  President  was  compelled 
either  to  allow  the  aaid  Stanton  to  resume  the  said  office 
and  remain  therein,  contrary  to  the  settled  couvictions 
of  the  lYe^ident  formed  as  aforesaid,  respecting  the  power 
confided  to  him  and  the  duties  required  of  him  by  the 
Constituti.  n  of  the  United  States,  and  contrary  to  the 
Opinion  formed  as  aforesaid,  that  the  first  section  of  the 
last-mentioned  act  did  not  affect  the  case  of  the  said  Stan- 
ton, and  contrary  to  the  fixed  belief  of  the  Presid  nt,  that 
he  could  no  longer  advise  with  or  trust,  or  be  responsible 
for  the  raid  Stanton  iu  the  said  oflicc  of  Secretary  for  the 
Department  of  War.  or  else  he  was  compelled  to  take  such 
eteps  as  might,  in  the  judgment  of  the  President,  be  lawful 
and  necessary  to  raise  for  a  judicial  deci-ion  the  questions 
an ec ting  the  lawful  right  of  the  said  Stanton  to  resume  the 
■aid  otfice,  or  the  power  of  the  said  Stanton  to  persist  in 
refusiug  to  quit  the  said  olTicc,  if  he  should  pernst  in  ac- 
tually refusing  to  quit  the  same ;  to  this  end  and  to  this  end 
only,  this  respondent  did,  on  the  21st  day  of  February,  1*68, 
issue  the  order  for  the  removal  of  the  said  Stanton,  in  the 
said  first  article  meutkmd  and  set  forth,  and  the  order 
authorizing  the  said  Lorenzo  F.  Thomas  to  act  as  Secre- 
tary- of  \Varo<i  interim,  in  the  aaid  second  article  set  forth ; 
and  this  respondent  proceeding  to  answer  speci..cally  each 
tub  tantial  allegation  iu  s.tid  nrst  aniole,  saysi- 
lie  denies  that  the  said  Stanton  on  the  21st  day  of  Feb- 
rna  v,  1S68,  wu  lawfully  in  possession  of  the  said  office 
of  Secretary  for  the  Department  of  War.  He  denies 
that  the  said  Stanton  on  the  day  last-mentioned  was 
lawfully  entitled  to  hold  the  said  office  against  the  will 
of  the  President  of  the  United  States.  He  denies  that 
the  said  order  for  the  removal  of  the  said  Stauton  was 
unlawfully  issued.  He  denies  that  the  said  order  was 
issued  with  intent  to  violate  the  act  entitled  "An  act  to 
rccilate  the  teuure  of  certain  civil  office*."  He  denies 
that  the  said  order  was  a  violation  of  the  last-mentioned 
act.  He  denies  that  the  B-.dd  order  was  a  violation  of 
the  Constitution  of  the  United  States,  or  of  any  law 
thereof,  or  of  his  oath  of  office.  He  denies  that  the  said 
order  was  issued  with  an  intent  to  violate  the  Constitu- 
tion of  the  United  States,  or  any  law  thereof,  or  this  re- 
spondent's oath  of  othce  ;  and  he  respect  fully  but  earnestly 
insists  that  not  anly  was  it  issued  by  him  in  the  perfor- 
mance of  what  he  believed  to  be  an  imperative  official 
duty,  but  in  the  performance  of  what  this  honorable  court 
will  consider  was  in  point  of  fact  an  imperative  official 
duty;  and  he  denies  that  anv  and  all  substantive  matters 
in  the  said  first  article  contained,  in  manner  and  form  as 
the  same  are  therein  stated  and  set  forth,  do  by  law  con- 
stitute a  high  misdemeanor  in  office  within  the  true  intent 
and  meaning  of  the  Constitution  of  the  United  States. 

Answer  to  Article  2. 

For  answer  to  the  second  article  this  respondent  says 
thnt  he  admits  he  did  issue  and  deliver  to  said  Lorenzo 
Thomas  the  said  writing  set  forth  in  said  second  article, 
bearing  date  at  Washington,  D.  C,  February  21,  186*  ad- 
dressed to  Brevet  Major- General  Lorenzo  Thomas,  Adju- 
tant-General United  States  Army,  Washington ;  and  he 
further  admits  that  the  same  was  bo  issued  without  the 
ad  vice  and  consent  of  the  Senate  of  the  United  States, 
then  in  session,  but  he  denies  that  he  thereby  violated  the 
Countitiition  of  the  Lnited  States,  or  any  law  thereof,  or 
that  he  did  thereby  intend  to  violate  the  Constitution  of 
the  United  States,  or  the  provisions  of  any  act  of  Congress; 
and  this  respoudent  refers  to  his  answer  to  said  first  article 
fora  full  statement  of  the  purposes  aud  intentions  with 
which  said  order  was  issued,  and  adopts  the  same  as  a 
part  of  his  answer  to  this  article;  and  further  denies,  that 
there  was  then  and  there  no  vacancy  in  the  said  office  of 
Secretary  for  the  Department  of  W  ar.  that  he  did  then 
and  there  commit  or  was  guilty  of  a  high  misdemeanor  in 
office,  and  this  respondent  maintains  and  will  insist  :— 

First,  that  at  the  date  and  delivery  of  said  writing, 
there  was  a  vacancy  existing  in  the  office  of  Secretary  for 
the  Department  of  War.  Second,  that  notwithstanding 
the  senate  of  the  United  States  was  then  in  session,  it  was 
la  wful  and  accordin.'  to  long  and  well-established  usage, 
to  empower  and  authorize  toe  said  '1  nomas  to  act  as  Se- 
cretary of  Warad  interim.  Third,  that  if  the  said  act 
regulating  the  tenure  of  civil  oihcers  be  held  to  be  a  valid 
law,  no  provisions  of  the  fame  were  Violated  bv  the  issu- 
ing of  *aid  order,  or  bv  the  designation  of  said  Thomas  to 
act  ae  Secretary  of  War  ad  interim. 

Answer  to  Article  3. 

And  for  answer  to  said  third  article,  this  respondent 
says  that  he  abides  by  his  answer  to  said  nrst  and  second 
anii  let  in  so  lar  as  the  same  are  responsive  to  the  allega- 
tion contained  in  the  .■•aid  third  article ;  and,  without  here 
ag»in  repeating  the  same  answer,  pravs  the  same  be  taken 
a-  an  answer  to  this  third  article,  as  f  Ily  as  it  here  again 
set  out  at  length ;  and  as  to  the  ue*"  allegation  contained  in 
said  third  article,  that  this  respond  ut  did  appoint  the  said 
Ihomas  to  be  Secretary  for  the  Department  of  War  ad  in- 
terim, this  respondent  denies  tLat  he  gave  any  other 
authority  to  raid  Thomas  than  such  as  appears 
iu  raid  written  authority  set  out  in  said  arti- 
cle, by  which  he  authorized  and  empowered  svid 
Thomas  to  act  as  Secretary  tor  the  Department  of  War 
ad  interim;  and  he  denies  that  the  same  amounts 
to  an  appointment,  and  insists  that  it  is  only  a  desjgna- 
ti<  u  of  an  officer  of  that  department  to  act  temporal  il  •  as 
Secretary  for  the  Department  of  War  ad  interim  uu.il  an 


appointment  should  be  made;  but  whether  the  said 
written  authority  amounts  to  an  appointment  or  to  a  tem- 
porary authority  or  designation,  this  respondent  denies 
that  in  any  seme  he  did  thereby  intend  to  rioliate  the 
Constitution  of  the  United  States,  or  that  he  thereby  in- 
tended to  give  the  said  order,  the  character  or  etfect  of  an 
appointment  in  the  constitutional  or  leg.il  sense  of  that 
term;  he  further  denies  that  there  was  no  vacancy  in 
said  office  of  Secretary  for  the  Department  of  War  ex- 
isting at  the  date  of  said  written  authority. 

Answer  to  Article  4* 

For  answer  to  said  fourth  article,  this  respondent  denies 
that  on  the  said  21st  day  of  February,  lsoS,  at  Washington 
aforesaid,  or  at  any  other  time  or  niace,  he  did  nniav  fully 
conspire  with  the  said  Lorenzo  Thomas,  or  n  itb  the  .  aid 
Thomas  or  any  other  person  or  persons,  with  intent,  by 
intimidations  aud  threats.unla^  fully  to  hinder  aud  :  reveut 
the  said  Stanton  from  holding  said  otV.ce  of  Secretary  for  t  lie 
Department  of  War,  in  violation  of  the  Constitution  of 
the  United  States,  or  of  the  provisions  of  the  said  act  of 
Congress,  in  said  article  mentioned,  or  that  he  did 
then  and  there  commit,  or  was  guilty  of  a  high  crime 
in  office;  on  the  contrary  thereof,  protesting  that  the  g 
said  Stanton  was  u-'t  then  and  there  lawfully  the  Sec- 
retary for  the  Department  of  War.  this  respondent 
stated  that  his  pole  purpose  in  authorising  the  said 
Thoma?  to  act  as  Secretary  for  the  Department  of  War. 
ad  interim,  was,  as  is  fully  stated  iu  bis  answer  to  the 
said  first  article,  to  bring  the  question  of  the  right  of  the 
said  Stanton  to  hold  said  office,  notwithstanding  his  said 
suspension,  and  notw  ithstanding  the  said  order  of  re- 
moval, and  notwithstanding  the  said  a  ithority  of  the 
said  Thomas  to  act  as  Secretary  of  War,  ad  interim,  to  the 
test  of  a  final  decision  by  the  supreme  Court  of  the  United 
States,  in  the  earliest  practicable  mode  by  which  the 
question  could  be  brought  before  that  tribunal.  This  re- 
spondent did  not  conspire  or  agree  with  the  said  Thomas, 
or  any  other  person  or  persons,  to  use  intimidation  or 
threats  to  hinder  or  prevent  the  said  Stanton  from  hold- 
ing the  said  office  of  Secretary  for  the  Department  of  War; 
nor  did  this  respondent  at  any  time  command  or  advise 
the  said  Thomas,  or  any  other  peison  or  persons,  to  resort 
to  or  use  either  threats  or  intimidation  lor  that  purpose. 
'1  he  only  means  in  the  contemplation  or  purpose  of  re- 
spondent to  be  Used  are  set  forth  fully  in  the  said  orde  s  of 
1-ebruary  21,  the  first  addressed  to  Air.  Stauton  and  the 
second  to  the  aaid  Thomas. 

Hy  the  first  order  the  respondent  notified  Mr.  Stanton 
that  he  was  removed  from  the  eaid  office,  and  that  his 
functions  as  Secretary  for  the  Department  of  War  were  to 
terminate  upon  the  receipt  of  that  order,  aud  he  also 
thereby  notified  the  said  Stanton  that  the  eaid  Thomas 
had  been  authorized  to  act  as  Secretary  for  the  Depart- 
ment of  War  ad  interim,  and  ordered  the  said  Stanton  to 
transfer  to  him  all  the  records,  books,  papers,  and  other 
public  property  in  his  custody  and  charge,  and  by  the 
second  order  notified  the  euid  Thomas  of  the  removal 
from  office  of  the  said  Stanton,  and  authorized  bim  to  act 
as  Secretary  for  the  Department  of  War  «a  interim,  and 
directed  him  to  immediately  enter  upon  the  discharge  of 
thed:. ties  pertaiuing  to  that  office,  and  to  receive  the 
transfer  of  all  the  records,  books,  papers,  and  other  public 
property  from  Mr.  Stanton  then  iu  his  custody  aud  charge. 
Respondent  gave  no  instructions  to  the  said  Thomas  to 
use  intimidation  or  threats  to  enforce  obedience  to  these 
orders. 

He  gave  him  no  authority  to  call  in  the  aid  of  the  mili- 
tary or  any  other  force  to  enable  him  to  obtain  possession 
of  the  office,  or  of  the  books,  papers,  records  or  property 
thereof ;  the  only  agency  resorted  to.  or  iutended  to  be 
resorted  to,  was  by  means  of  the  said  Executive  orders 
requiring  obedience.  But  the  Secretary  for  the  Depart- 
ment ot  War  refused  to  obey  these  orders,  and  still  holds 
undisturbed  possession  and  custody  oi  that  department, 
and  of  the  records,  books,  papers  aud  other  public  pro- 
perty therein.  Respondent  further  states  that,  in  execu- 
tion of  the  orders  so  given  by  this  respondent  to  the  said 
Thomas,  he,  the  siid  Thomas,  proceeded  in  a  peaceful 
manuer  to  demand  of  the  said  fctanton  a  surrender  to  him 
of  the  public  property  in  the  said  department,  aud  to  va- 
cate the  possession  of  the  same,  and  to  allow  him,  the 
said  Ihomas,  peaceably  to  exercise  the  duties  devolved 
upon  him  by  authority  of  the  President.  That,  as  this 
respondent  has  been  informed  and  believes,  the  said 
Stanten  l-eremptorily  refused  obedience  to  the  orders 
issued 

Upon  such  refusal  no  force  or  threat  of  force  wai  used 
by  the  said  Thomas,  by  authority  of  the  Presideut  or 
otherwise,  to  enforce  obedience,  either  then  or  at  any  euls- 
seuuent  time;  and  his  respondent  doth  here  except  to  trie 
sufficiency  of  the  allegations  contained  iu  said  fourth  arti- 
cle, and  states  for  ground  of  exception  that  it  is  not  stated 
that  there  was  anv  agreement  between  this  respendeut 
and  the  said  Thomas,  or  any  other  person  or  persons,  to 
use  intimidation  and  threats;  nor  is  there  auy  allegation 
as  to  the  nature  of  said  intimidation  and  threats,  or  that 
there  was  any  agreement  to  carry  them  into  execution, 
or  that  any  step  w  as  taken,  or  agreed  to  be  taken,  to  carry 
them  into  execution  ;  and  that  the  allegation  in  said  arti- 
cle tii at  the  intent  of  said  conspiracy  to  use  intimidation 
and  threats,  is  wholly  insufficient,  inasmuch  as  it  is  not 
alleged  that  the  said  Intent  formed  the  basis  or  became  s 
part  of  anv  agreement  between  the  said  alleged  conspira- 
tors ;  aud  furthermore,  that  there  is  no  allegation  of  any 
conspiracy  or  agreement  to  use  intimidation  or  threats. 

Answer  to  Article  5. 

And  for  answer  to  the  said  fifth  article,  this  respondent 
denies  that  on  the  said  31st  day  of  February*  18oo,  *ji  at 
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any  other  time  or  times  in  the  same  year,  before  the  said 
2d 'day  of  March,  1868,  or  at  any  prior  or  subsequent  time, 
at  Washington  aforesaid,  or  at  any  other  place,  this  re- 
spondent did  unlawfully  conspire  with  the  said  Thomas, 
or  any  other  persons,  to  prevent  or  hinder  the  execution 
of  the  said  act  entitled  lCAn  act  regulating  the  tenure  of 
certain  civil  offices,"  or  that,  in  pursuance  of  said 
alleged  conspiracy,  he  did  unlawfully  attempt  to 
prevent  the  said  Edwin  M.  Stanton  from  holding 
said  oince  of  Secretary  for  the  Department  of  War. 
or  that  he  did  thereby  commit,  or  that  he  was  thereby 
guiltv  of  a  high  misdemeanor  in  office.  Respondent  pro- 
testing that  said  Stanton  was  not  then  and  there  Secretary 
for  the  Department  of  War,begs  leave  to  refer  to  his  answer 
given  to  the  fourth  article,  and  to  his  answer  given  to  the 
first  article,  as  to  his  intent  and  purpose  in  issuing  the  or- 
der fur  the  removal  of  Mr.  Stanton ;  and  the  said  respondent 
prays  equal  benefit  th  'refi  om,  as  if  the  same  were  here 
again  repeated  and  fully  set  torth.  And  this  respondent 
excepts  to  the  sufficiency  of  the  said  fifth  article,  and  states 
his  ground  for  such  exception,  that  it  is  not  alleged  by  what 
means,  or  by  what  agreement  the  said  alleged  conspiracy 
was  formed  or  aereed  to  be  carried  out,  or  in  what  way 
the  same  was  intended  to  be  carried  out,  or  what  were  acts 
done  in  pursuance  thereof. 

Answer  to  Article  6. 

And  for  answer  to  the  said  sixth  article  this  respondent 

denies  that  on  the  said  21st  day  of  February,  1868,  at  Wash- 
incton  aforesaid,  or  at  any  other  time  or  place,  he  did  un- 
lawfully conspire  with  the  said  Thomas  by  force  to  seize, 
take  or  possess  the  property  of  the  United  States  in  the  De- 
partment of  War,  contrary  to  the  provisions  of  the  said  acts 
referred  to  in  the  said  article,  or  either  of  them,  or  with 
intent  to  violate  either  of  them;  respondent.protesting  that 
the  said  Stanton  was  not  then  and  there  Secretary  for  the 
Department  of  War,  not  onlv  denies  the  said  conspiracy 
as  charged,  but  also  denies  any  unlawful  intent  in  reference 
to  the  custodv  and  charge  of  the  property  of  the  United 
States  in  the  said  Department  of  War,  and  again  refers  to 
his  former  answer  for  a  full  statement  of  his  intent  and 
purpose  in  the  premises. 

Answer  to  sArticle  7. 

And  for  answer  to  said  seventh  article,  respondent  denies 
that  on  the  said  21st  day  of  February,  b*63.  at  \\  ashiugton 
aforesaid,  or  at  any  other  time  and  place,  he  did  unlaw- 
fully conspire  with  said  Thomas,  with  intent  unlawfully 
to  seize.  take  or  possess  the  property  of  the  United  States 
in  the  Department  of  War,  with  intent  to  violate  or  disre- 
gard the  said  act  in  said  seventh  article  referred  to,  or  that 
he  did  then  and  there  commit  a  high  misdemeanor  in 
office;  respondent,  protesting  the  said  Stanton  was  not 
then  and  there  Secretary  for  the  Department  of  War, 
again  refers  to  his  former  answers  in  so  far  as  they  are  ap- 
plicable to  show  the  intent  with  which  he  proceededin  the 
premises,  and  prays  equal  benefit  therefrom  as  if  the  same 
were  here  aeain  fully  repeated.  Respondent  further  takes 
exception  to  the  sufficiency  of  the  allegations  of  thi3  article 
as  to  the  conspiracy  alleged,  upou  the  same  ground  as 
stated  in  the  exception  set  forth  in  his  answer  to  said  arti- 
cle fourth. 

Answer  to  Article  8. 

And  for  answer  to  the  said  eighth  article,  this  respond- 
ent dcnii  i  that  on  the  zltt  day  of  February.  at  Wash- 
ington aforesaid,  or  at  any  other  time  and  place,  he  did 
issue  and  deliver  to  the  said  Thomas  the  said  letter  of 
authority  set  forth  in  the  said  eighth  article,  with  the  in- 
tent unhw  fully  to  control  the  disbursement  of  the  money 
appropriated  for  the  military  eervice  and  for  the  Depart- 
ment ol  War;  this  respondent,  protesting  that  there  was 
a  vacancy  in  the  office  of  Secretary  for  the  Department  of 
War.  admits  that  he  did  irsue  the  said  letter  of  authority, 
ami  h  denies  that  the  same  was  with  any  unlawful  intent 
whatever,  either  to  violate  the  Constitution  of  the  United 
States,  or  any  act  of  Congress.  Un  the  contrary,  this  re- 
spondent again  affirms  that  his  sole  intent  to  vindicate  his 
authority  as  President  of  the  United  States,  aud  by  peace- 
ful me  tns  to  bring  the  question  of  the  right  of  the  said 
Stanton  to  continue  to  hold  the  said  office  of  Secretary  of 
War  to  to  a  final  decision  before  the  Supreme  Court  of  the 
United  States,  as  has  been  hereinbefore  set  forth,  and  he 
•raj  i  the  same  benefit  from  his  answer  in  the  premises  as 
it  the  same  were  here  a«aiu  repeated  at  length. 

Answer  to  Article  9. 

And  for  answer  to  the  said  ninth  article,  the  respondent 
States,  that  on  the  said  23d  day  of  February,  1868,  the  fol- 
low iug  note  was  addressed  to  the  said  Emory,  by  tho  pri- 
vate Secretary  of  respondent:— 

EjUCOOTCVa  Mansion,  Washington,  D.  C,  Feb.  22, 
18GM.— General:— The  President  desires  me  to  say  that  he 
v»  ill  be  pleased  to  have  you  call  upon  him  as  early  as  pos- 
sible.  Respectfully  and  trulv  yours, 

WILLIAM  G.  MOORE,  United  States  Army. 

General  Emory  called  at  the  Executive  Mansion  accord- 
ing to  this  request.  The  object  of  respondeut  \\  as  to  be 
advised  by  General  Emory,  Commandant  of  the  Depart- 
ment of  Washington,  what  changes  had  been  made  in  the 
military  affairs  of  the  Department.  Respondent  had  been 
iulormed  that  various  changes  had  been  made,  which  in 
no  wise  had  been  brought  to  his  notice,  or  reported  to  him 
from  the  Department  of  War,  or  from  any  other  quarter 
had  he  obtained  the  facts.  General  Emory  had  explained 
in  detail  the  changes  which  had  taken  place.  Said  Emory 
ealled  the  attention  of  respondent  to  a  general  order  which 
he  referred  to,  and  which  this  respondent  then  sent  lor. 
When  it  was  produced  it  was  as  follows  :  — 

Wau    DarAUTMUNT,  Aujctant-Ghnbral'b  Oitiob, 


Washington,  D.  C,  March  14, 1867  General  Orders,  No. 

17 :— The  following  acts  of  Congress  are  published  for  the 
information  and  government  of  all  concerned  :— 

Public.  No.  85.  To  making  appropriations  for  the  support 
of  the  army  for  year  ending  J  une  30,  1868,  and  for  other 
purposes. 

Section  2.  And  be  it  further  enacted.  That  the  head- 
quarters of  the  General  of  the  United  States  Army  shall  bo 
at  the  city  of  Washington,  and  all  orders  aud  instructions 
relating  to  military  operations  issued  by  the  President 
or  Secretary  of  W  ar  shall  be  issued  through  the  General 
of  the  Army,  and  in  case  of  his  inability,  through  the 
next  in  rank.  The  General  of  the  Army  ehall  not  be 
removed,  suspended,  or  relieved  from  command,  or  as- 
signed to  duty  elsewhere  than  at  the  said  headquarters, 
except  at  hi3  own  request,  without  the  previous  approval 
of  the  Senate,  and  any  orders  or  instructions  relating  to 
military  operations  issued  contrary  to  the  requirements  of 
this  section  shall  be  null  and  void;  and  any  otricer  u  ho 
shall  issue  orders  or  instructions  contrary  to  the  provisions 
of  this  section  shall  be  deemed  guilty  of  a  misdemeanor  in 
office,  and  any  officer  of  the  army  who  shall  tran  mit, 
convey,  or  obey  any  orders  or  instructions  issued  contrary 
to  the  provisions  of  this  section,  knowing  that  such  orders 
were  so  issued,  shall  be  liable  to  impeachment  for  not  less 
than  two  or  more  than  twenty  years  upon  conviction 
thereof  in  any  court  of  competent  jurisdiction.  Approved 
March  2,  1867. 

By  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND, 
Assistant  Adjutant-General. 

Official— Assistant  Adjutant-General.  A.  G.  O.,  No.  172. 

General  Emory  not  only  called  the  attention  of  respond- 
ent to  this  order  but  to  the  fact  that  it  was  in  conformity 
with  a  section  contained  in  an  appropriation  act  passed  by 
Congress.  Respondent,  after  reading  the  orderr  observed, 
'"this  is  not  in  accordance  with  the  Constitution  of  the 
United  states,  which  makes  me  Commander-in-Chief  of 
the  Army  and  Navy,  or  of  the  language  of  the  commission 
which  you  hold."  General  Emory  then  stated  that  this 
law  had  met  respondent's  approval.  Respondent  then  said 
in  reply  in  substance,  '"Am  1  to  understand  that  the  Presi- 
dent of  the  United  States  cannot  give  an  order  but  through 
the  General-in-Chief  or  General  Grant  ?"  General  Emory 
again  reiterated  the  statement  that  it  had  met  respondent's 
approval,  and  that  it  was  the  opinion  of  eonie  of  the  lead- 
ing lawyers  of  the  country  that  thi3  order  was  constitu- 
tional, with  some  further  conversation.  Respondent  then 
inquired  the  names  of  the  lawyers  who  had  given  tho 
opinion,  and  he  mentioned  the  names  of  two.  Respondent 
then  said  that  the  object  of  the  law  was  very  evident,  re- 
ferring to  the  clause  in  the  Appropriation  act  upon  which 
the  order  purported  to  be  based.  This,  according  to  re- 
spondent's recollection,  was  the  substance  of  tne  conver- 
sation had  with  General  Emory. 

Respondent  denies  that  any  allegations  in  the  said  ar- 
ticle of  any  instructions  or  declarations  given  to  the  said 
Emory,  then  or  at  any  other  time,  contrary  to  or  in  ad- 
dition to  what  is  hereinbefore  set  forth,  arc  true.  Re- 
spondent denies  that  in  the  said  conversation  n  ith  tho 
said  Emory  he  had  any  other  intent  than  to  express 
the  opinion  then  given  to  the  said  Emory ;  nor  did  he 
then  or  at  any  time  request  or  order  the  said  Emory  to 
disobey  any  law  or  any  order  issued  in  conformity  with 
any  law,  nor  intend  to  offer  an v  inducements  to  the  6aid 
Emory  to  violate  any  law.  What  this  respond,  nt  then 
said  to  General  Emory  was  simply  the  expreetiou  of  an 
opinion  which  he  then  fully  believed  to  be  sound,  and 
which  he  yet  believes  to  be  so— that  by  the  ex- 
press provisions  of  the  Constitution  this  respondent, 
as  President,  is  made  the  Commander-in-Chief  of  the 
armies  of  the  United  States,  aud  as  such  he  is  to  be  re- 
spected ;  and  that  his  orders,  whether  issued  through  tho 
General-in-Chief  or  by  any  other  channel  of  communica- 
tion, are  entitled  to  respect  and  obedience;  and  that  such 
constitutional  power  cannot  be  taken  from  him  by  virtue 
of  any  act  of  Congres".  Respondent  doth  therefore  deny 
that  by  the  cxpeesaion  of  such  opinion  he  did  commit  or 
was  guilty  of  a  bigh  misdemcauor  in  olfice ;  and  this  re- 
spondent doth  further  say  that  the  said  article  nine  lays 
no  foundation  whatever  forthe  conclusion  stated  inthesaid 
article,  that  the  respondent,  by  reason  of  the  allegations 
therein  contained,  was  guilty  of  a  high  misdemeanor  in 
oiiice. 

In  reference  to  the  statement  made  by  General  Emory 
that  this  respondent  had  approved  of  said  act  of  Couuress 
containing  the  section  referred  to.  the  respondent  admits 
that  hir-  formal  approval  was  given  to  said  act.  but  accom- 
panied the  same,  by  the  follow  ing  message  addressed  aud 
sent  with  the  act  to  the  Hons*  of  Representatives,  in  which 
the  said  act  originated,  and  from  which  it  came  to  re- 
spondent:— 

•To  the  House  of  Representatives:— The  act  entitled  '"An 
act  making  appropriation-  for  the  support  of  the  army  for 
the  year  endiug  June  30.  1868.  and  for  other  purposes,"  con- 
tains provisions  to  which  I  must  call  attention.  These  pro- 
visions are  contained  in  the  mound  section,  which,  in  cer- 
tain cases,  virtually  deprives  the  President  of  his  consti- 
tutional functions  as  Commander-in-Chief  of  the  Armv. 
and  in  the  sixth  section,  which  denies  to  ten  States  of  the 
I  uion  their  constitutional  right  to  protect  themselves,  in 
any  emergency,  by  means  of  their  own  militia.  These 
provisions  are  out  of  place  in  an  approsriation  act,  but  1 
am  com  pel  led  to  defeat  these  necessary  appropriations  if 
I  a  iihhold  my  signature  to  the  act.  Pressed  by  these  con- 
siderations, 1  feel  constrained  to  return  the  bdl  with  my 
signature,,  but  to  accompany  it  with  my  earnest  protest 
against  the  sections  which!  have  indicated. 

"Washington,  D.  C,  March  22,  1867." 
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Respondent,  therefore,  did  no  more  than  to  express  to 
said  Emory  the  same  opinion  which  ho  had  bo  expressed 
to  the  House  of  Representatives. 

Answer  to  Article  10. 

And  in  answer  to  the  tenth  article  aud  specifications 
thereof,  the  respondent  says  that  on  the  14th  and  15th 
days  of  August,  in  the  year  1866,  a  political  convention 
of  delegates,  from  all  or  most  of  the  States  and  terri- 
tories of  the  Union,  was  held  in  the  citvof  Philadel- 
phia, under  the  name  and  style  of  the  "National  Union 
Convention,"  for  the  purpose  of  maintaining  and  ad- 
vancing certain  political  views  and  opinions  before  the 
people  of  the  United  States,  and  for  their  support 
ami  adoption  in  tho  exercise  of  the  constitutional 
suffrage  in  the  elections  of  representatives  and 
delegates  in  Congress,  which  were  soon  to  occur 
in  many  of  the  states  and  territories  of  the  Onion,  which 
said  Convention  in  the  course  of  its  proceedings,  and  in 
furtherance  of  the  objects  of  the  same,  adopted  a  declara- 
tion of  principles,  and  an  address  to  the  people  of  the 
Ynited  States,  and  appointed  a  committee  of  two  of  its 
herabers  from  each  State,  and  of  one  from  each  Territory, 
and  one  from  tho  District  of  Columbia,  to  wait  upon  the 
President  of  the  United  States  and  present  to  him  a  copy 
of  the  proceedings  of  the  Convention.  That  on  the  15th 
day  of  said  month  of  August  this  committee  waited  upon 
the  President  of  the  United  States  at  the  Executive  man- 
sion, and  was  received  by  him  in  one  of  the  rooms  thereof; 
and  by  their  chairman,  the  Hon.  Keverdy  Johnson,  then 
and  now  a  Senator  of  the  United  State?,  acting  aud  speak- 
ing in  their  behalf,  presented  a  copy  of  the  proceedings  of 
the  Convention,  and  addressed  the  President  of  the  United 
States  in  a  speech,  of  which  a  copy,  according  to  a  published 
report  of  the  same,  and  as  tho  respondent  believes,  sub- 
stantially a  correct  report,  is  hereto  annexed,  as  a  part  of 
this  answer,  and  marked,  exhibit  C. 

That  thereupon  and  in  reply  to  the  address  of  said  com- 
mittee by  their  chairman,  this  respondent  addressed  the 
yv.id  committee  so  waiting  upon  him  in  one  of  the  rooms  of 
the  Executive  mansion,  and  this  respondent  believes  that 
thip,  his  address  to  said  committee,  is  the  occasion  referred 
to  in  the  first  specification  of  the  tenth  article;  but  this  re- 
spondont  does  not  admit  that  the  passages  therein  set  forth, 
ns  it  extracts  from  a  speech  or  address  of  this  respondent 

ion  said  occasion,  correctly  or  justly  present  his  speech  or 
address  upon  said  occasion;  but  on  the  contrary  this  re- 
rp>>iident  demands  and  insists  that  if  this  honorable  court 
shall  deem  the  Baid  article  and  the  said  first  specification 
thereof  to  contain  allegation  of  matter  cognizable  by 
tlis  honorable  court,  as  a  high  misdemeanor  in  office, 
within  the  intent  and  meaning  of  the  Constitution  of  the 
Uuited  States,  and  shall  receive  or  allOAV  proof  iu  support 
of  he  same,  that  proof  shall  be  require" to  be  made  ot  the 
actual  speech  and  address  of  this  respondent  on  said  occa- 
sion, which  this  respondent  denies  that  said  article  and 
specification  contains,  or  correctly  or  justly  represents. 
A;id  this  respondent,  further  answering  the  tenth  article 
and  the  specifications  thereof,  savs  that  at  Cleveland,  in 
the  State  of  Ohio,  and  on  the  3d  day  of  September,  in  the 
•••ear  1866,  he  was  attended  by  a  large  assemblage  of  his 
f  How  citizens,  and  in  deference  and  obedience  to  their 
cail  and  demand,  he  addressed  them  upon  matters  of  pub- 
lic and  political  consideration,  and  this  respondent  be- 
lieves that  said  occasion  and  address  are  referred  to  in 
the  second  specification  of  the  tenth  article ;  but  this  re- 
spondent does  not  admit  that  the  passages  therein  set 
forth,  as  if  extracts  from  a  speech  of  this  respondent  on 
said  occasion,  correctly  or  justly  present  his  speech  or  ad- 
dress upon  Faid  occasion,  but,  on  the  contrary,  this  respon- 
dent demands  and  insists  that,  if  this  honorable  court 
shall  deem  the  said  article,  and  the  said  second  specifica- 
tion thereof  to  contain  allegation  of  matter  cognizable  by 
this  honorable  court  as  a  high  misdemeanor  in  office,  with- 
in the  intent  and  meaning  of  tho  Constitution  of  the  United 
States,  and  shall  receive  or  allow  proof  in  support  of  the 
same,  that  proof  shall  be  required  to  be  made  of  tho  actual 
epeech  and  address  of  this  respondent  on  said  occasion, 
w.iich  this  respondent  denies  that  said  article  and  specifi- 
cation contains,  or  correctly  or  justly  represents. 

And  this  respondent,  further  answeriug  the  tenth  article 
arid  the  speciheations  thereof,  says  that  at  St.  Louis,  in  the 
State  of  Missouri,  and  on  the  8th  day  of  September,  in  the 
vear  l*iri,  he  was  attended  by  a  numerous  assemblage  of 
his  lellow-eitizens,  and  in  deference  and  obedience  to  their 
call  and  demand,  he  addressed  them  upon  matters  of 
public  and  political  consideration,  and  this  respondent  be- 
lieve* that  said  occasion  and  address  aro  referred  to  in 
the  third  specification  of  the  tenth  article;  but  this  re- 
spondent does  not  adinitthat  tho  passages  therein  set  forth 
as  if  extracts  from  a  speech  of  this  respondent  on  said  oc- 
casion, correctly  or  iustly  present  his  speech  or  address 
upon  said  occasion;  but  on  the  contrary,  this  respondent 
demands  and  insists  that  if  this  honorable  court  Bhall  deem 
the  said  article  aud  the  said  third  specification  thereof  to 
contain  allegation  of  matter  cognizable  by  this  honorable 
court  as  a  high  misdemeanor  in  office,  within  the  intent 
aud  meauing  of  the  Constitution  of  tho  United  States,  aud 
shall  receive  or  allow  proof  in  support  of  tho  same,  that 
proof  shall  be  required  to  bo  made  of  the  actual  speech 
and  address  of  this  respondent  on  said  occasion,  which 
this  respondent  denies  that  the  said  article  and  specifica- 
tion contains,  or  corroctly  or  justly  roorescnts. 

And  this  respondent  further  answering  tho  tenth  article, 
protesting  that  he  has  not  been  unmindful  of  the  high 
duties  of  his  office,  or  of  the  harmony  or  oourtcsies  which 
ought  to  exist  aud  be  maintained  between  tho  executive 
and  legislative  branches  of  the  government  of  the  United 
butcs;  deuie*  that  he  has  over  intended  or  designed  to  set 


aside  the  rightful  authority  or  powers  of  Congress,  or  at- 
tempted to  bring  into  disgrace,  ridicule,  hatred,  contempt 
or  reproach,  the  Congress  of  the  Uuited  States,  or  either 
branch,  or  to  impair  or  destroy  the  regard  or  respect  of  all 
or  any  of  the  good  people  of  the  United  States  for  the  I  ou- 
gross  or  the  rightful  power  thereof,  ur  to  excite  the  odium 
or  resentment  of  all  or  any  of  the  good  people  of  the 
United  States  against  Congress  and  the  laws  bv  it  dulv 
and  constitutionally  enacted. 

This  respoudeut  further  says,  that  at  all  times  he  has, 
in  his  official  acts  as  President,  recognized  the  authority 
of  the  several  Congresses  of  the  United  States  as  consti- 
tuted and  organized  during  his  administration  of  the 
office  of  President  of  the  United  States;  and  this  respond- 
ent, further  answeriug,  says  that  he  has  from  time  to 
time,  under  his  Constitutional  rignt  and  duty  as  Pre  ident 
of  the  United  States,  communicated  to  Congress  his  views 
and  opinions  in  regard  to  such  acts  or  resolutions  thereof 
as,  being  submitted  to  him  as  President  of  the  United 
States,  in  pureuauce  of  the  Constitution,  seemed  to  this  re- 
spondent to  require  such  communication  ;  and  he  has  from 
time  to  time,  iu  the  exercise  of  that  freedom  of  speech  w  h  ich 
belongs  to  nun  as  a  citizen  of  the  United  States,  and  in  his 
political  relations  as  President  of  the  United  States  to  tho 
people  of  the  United  States  as  upon  fit  occasions  a  duty  of 
the  highest  obligation  expressed  to  his  fellow  citizens'  his 
views  aud  opinions,  respecting  them  as  such,  aud  proceed- 
ings of  Congress,  and  that  iu  such  addresses  to  his  fellow 
citizens,  and  in  such  his  communications  to  Congress  he 
has  expressed  his  views,  opinions  and  judgment  of  and 
concerning  the  actual  constitution  of  the  two  houses  of 
Congress,  without  representation  therein  of  certain  States 
of  the  Union,  and  of  the  effect  that  in  wisdom  and  Justice, 
iu  the  opinion  and  judgment  of  this  respondent. 
Congress  in  its  legislation  and  proceedings  should 
given  to  this  political  circumstance,  and  whatsoever  he 
has  thus  communicated  to  Congress,  or  addressed  to  his 
fellow-citizens  or  any  assemblage  thereof,  this  respondent 
says  was  and  is  within  aud  according  to  his  right  and 
privilege  as  an  Araericau  citizen,  aud  his  right  and  duty 
as  President  of  the  United  States;  and  this  respondent, 
not  waiving  or  at  all  disparaging  his  right  of  freedom  of 
opinion  and  of  freedom  of  speech.  a.i  hereinbefore  or  here- 
inafter more  particularly  set  forth,  but  claiming  and  in- 
sisting upon  the  same. 

Further  answering  the  said  tenth  article,  savs  that  the 
views  and  opinions  expressed  by  this  respondent  in  hia 
said  addresses  to  the  assemblages  of  his  fellow  eiti/.eus.  as 
iu  said  artfcle  or  in  this  answer  thereto  mentioned,  are 
not,  and  were  not  intended  to  be  other  or  different  from 
those  expressed  by  him  in  his  communications  to  Congress: 
that  the  eleven  States  lately  in  insurrection  never  had 
ceased  to  be  States  of  tho  Union,  and  that  they  were  then 
entitled  to  representation  iu  Congress  by  loyal  Repre- 
f ■  Wah  vvs  and  Senators,  as  fully  as  the  other  States 
of  the  Union,  and  that,  consequently,  the  Congress 
as  then  constituted  was  not,  in  fact,  a  Congress  ol  nil  the 
States,  but  a  Congress  of  only  a  part  of  the  States.  This 
respondent,  alwavs  protesting  against  the  unauthorized 
exclusion  therefrom  of  the  said  eleven  States,  nevertheless 
gave  his  assent  to  all  laws  passed  by  said  Congress  which 
did  not,  in  his  opinion  and  judgment,  violate  the  Constitu- 
tion, exercising  las  constitiitioual  authority  of  returning 
bills  to  said  Congress  with  his  objections,  when  they  ap- 
peared to  him  to  be  unconstitutional  or  inexpedient. 

But  further,  this  respoudeut  has  also  expressed  the  opin- 
ion, both  in  his  comniuuioatioiis  to  Cougresn  and  iu  hia 
addresses  to  the  people,  that  the  policy  adopted  by  Con- 
gress in  reference  to  the  States  lately  in  insurrection  did 
not  tend  to  peace  aud  harmony  and  union,  but,  on  the  con- 
trary, did  tend  to  disunion  and  the  permanent  disruption 
of  the  States,  and  that  in  following  its  said  policy  laws  lmd 
been  passed  by  Congress  in  violation  of  the  fundamental 
principles  of  the  government,  and  which  tended  to  conso- 
lidation and  despotism,  and  such  lieing  his  deliberare  opin- 
ions, be  would  have  felt  hiuiself  unmindful  of  the  high 
duties  of  his  office  if  he  had  failed  to  express  them  in  his 
communications  to  Congress  or  in  his  addresses  to  the 
people,  when  called  upon  bv  them  to  express  his  opinions 
on  matters  of  puLlie  and  political  consideration. 

And  this  respondent,  further  answeriug  the  tenth  ar- 
ticle, says  that  he  has  always  claimed  and  insisted,  and 
now  claims  and  insists,  that  both  in  his  personal  and 
private  capacity  of  a  citizen  of  the  United  State-:,  and  in 
the  political  relations  of  the  President  of  the  United 
States  to  the  people  of  the  United  States— whoso  servant, 
under  the  duties  and  responsibilities  of  the  Con-tit  .tiou 
of  the  United  States,  the  President  of  tho  United  ctaces 
is,  and  should  always  remain— this  respond  nt  had  and 
has  the  full  right,  and,  in  his  office  of  President  of  tho 
United  States,  is  hold  to  the  high  duty  of  forming,  aud 
aud  on  fit  occasions  expressing  opinions  of  aud  concern- 
ing the  legislation  of  Congress,  proposed  or  compl  t  .  d, 
in  reBpect  of  its  wisdom,  expediency,  justice,  a  urthi- 
ness,  objects,  ourposes  and  public  and  political  motives 
and  tendencies,  and  within  and  as  a  part  of  such  right 
aud  duty,  to  form  and  on  fit  occasions  to  express  opin- 
ions of  and  concerning  the  public  character  and  con- 
duct, views,  purposes,  objects,  motives  and  tendencies  of 
all  men  engaged  in  the  public  service,  a-  well  i..  Con- 
gress as  otherwise,  aud  under  no  other  rules  r  limits 
upon  this  right  of  freedom  of  opinion  and  of  freedom  of 
speech,  or  of  responsibility  and  amenability  for  the  ac- 
tual exercise  of  such  freedom  of  opinion  and  freedom 
of  speech,  than  attend  upou  such  rights  atid  their  ex- 
ercise on  the  part  of  all  other  citizens  of  the  L-'uited 
States,  and  on  the  part  of  all  their  public  servant-*.  Aud 
this  respondent,  ftuther  answering  said  tenth  am  le,  says 
that  the  several  occasions  on  which,  as  is  alleged  in  the 
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several  specifications  of  said  article,  this  respondent  ad- 
dressed his  fellow  citizens  onsubjects.of  public  and  political 
consideration,  were  not  nor  was  any  one  of  them  sought  or 
planned  by  this  respondent,  but  on  the  contrary  each  of 
said  occ  anions  arose  upon  the  exercise  of  a  lawful  and  accus- 
tomed right  of  the  people  of  the  United  States  to  call  upon 
their  public  servants  and  express  to  them  their  opinions, 
wishes  and  feelings  upon  matters  of  public  and  political 
consideration,  and  to  invite  from  such  public  servants  au 
expression  of  their  opinions,  views  and  feelings  on  matter 
of  public  and  political  consideration.  And  this  respondent 
claims  and  insists,  before  this  honorable  court,  and  before 
all  the  people  of  the  United  States,  that  of  or  concerning 
this,  his  right  of  freedom  of  opinion  and  of  freedom  of 
speech,  and  this  hiB  exercise  of  such  rights  on  all  matters 
of  public  and  Dolitical  consideration,  and  in  respect  of  all 
public  servants  or  persons  whatsoever  engaged  in  or  con- 
nected therewith,  this  respondent,  as  a  citizen  or  as  Presi- 
dent of  the  United  States,  ia  not  subject  to  question,  inqui- 
sition, impeachment  or  inculpation,  in  any  form  or  man- 
ner w  hatsoever. 

And  this  respondent  says  that  neither  the  said  tenth 
article  nor  any  specirication  thereof  nor  any  allegation 
therein  contained  touches  or  relates  to  any  official  act 
or  doing  of  this  respondent  in  the  office  of  President  of 
the  United  States,  or  in  the  discharge  of  any  of  its  con- 
stitutional or  legal  duties  or  responsibilities,  but  that 
the  said  article  and  the  specifications  and  allegations 
thereof  wholly  and  in  every  part  thereof  question  only 
the  discretion  or  propriety  of  freedom  of  opinion  or 
freedom  of  speech,  as  exercised  by  this  respondent  as  a 
citizen  of  the  United  States  in  his  personal  right  and 
capacity,  and  without  allegation  or  imputation  against 
this  respondent  of  the  violation  of  any  law  of  the  Lnited 
States,  touching  or  relating  to  the  freedom  of  speech  or 
its  exercise  b\-  the  citizens  of  the  United  States,  or  bv  this 
respondent  as  one  of  the  said  citizens  or  otherwise;  and 
he  denies  that  by  reason  of  any  matters  in  the  said  article 
or  its  specifications  alleged,  he"  has  said  or  done  anything 
indecent  or  unbecoming  in  the  Chief  Magistrate  of  the 
United  States,  or  that  he  has  brought  the  high  office  of  the 
President  of  the  United  States  into  contempt,  ridicule  or 
disgrace,  or  that  he  has  committed  or  has  been  guilty  of  a 
high  misdemeanor  in  office. 

Answer  to  Article  11. 

And  in  answer  to  the  eleventh  article,  this  respondent 
denies  that  on  the  18th  day  of  August,  in  the  year  1366,  at 
the  city  of  Washington,  in  the  District  of  Columbia,  he 
did,  by  public  speech  or  otherwise,  declare  or  affirm  in 
substance  or  at  all,  that  the  Thirty-ninth  Congress  of  the 
United  States  was  not  a  Congress  of  the  United  States, 
authorized  by  the  Constitution  to  exercise  legislative 
power  under  the  same,  or  that  he  did  then  and  there  decide 
or  affirm  that  the  said  Thirty-ninth  Congress  was  a  t,TP- 
greas  of  only  part  of  the  States,  in  any  sense  or  meaning, 
other  than  that  eleven  States  of  the  Union  were  de- 
nied representation  therein ;  or  that  he  made  any  or  either 
of  the  declarations  or  affirmations  on  this  behalf  in 
the  said  article,  alleged  as  denying,  or  intending  to 
deny  that  the  legislation  of  said  Thirty-ninth  Congress 
was  not  valid  or  obligatory  upon  this  respondent,  except 
so  far  as  this  respondent  saw  fit  to  approve  the  same ;  and 
as  to  the  allegation  in  said  article  that  he  did  thereby  in- 
tend, or  made  to  be  understood  that  the  said  Congress* had 
not  power  to  propose  amendments  to  the  Constitution, 
this  respondent  says  that  in  said  address  he  said  nothing 
in  reference  to  the  subject  of  amendments  of  the  Con- 
stitution, nor  was  the  question  of  the  competency  of 
the  said  Congress  to  propose  such  amendments  with- 
out the  participation  of  said  States  in  any  way 
mentioned  or  considered  or  referred  to  by  this 
respondent,  nor  in  what  he  did  say  had  he  any  intent  re- 
garding the  same,  and  he  denies  the  allegation  so  made  to 
the  contrary  thereof;  but  this  respondent  in  further 
answer  to,  and  in  respect  of  the  said  allegations  of  the  said 
eleventh  article  herein  before  traversed  aud  denied,  claims 
and  insists  upon  his  personal  and  official  right  of  freedom 
of  opinion  and  freedom  of  speech,  and  his  duty  in  his  poli- 
tical relations  as  President  of  the  United  States  to  the  peo- 
ple of  the  United  States,  in'  the  exercise  of 
such  freedom  of  opinion  and  freedom  of  speech 
in  tho  same  manner,  form  and  effect  as  he 
,has  in  this  behalf  stated  the  same  in  his  answer 
to  the  said  tenth  article,  and  with  the  same  effect  as  if  he 
here  repeated  the  same.  And  ne  further  claims  and  in- 
sists, as  in  said  answer  to  said  tenth  article  he  has  claimed 
and  iusi-ted,  that  he  is  not  subject  to  question  of  impeach- 
ment or  inculpation  in  any  form  or  manner,  of  or  concern- 
ing such  rights  of  freedom  of  opinion  or  freedom  of  speech, 
or  his  said  alleged  ex<  r  ise  thereof.  And  this  respondent 
further  denies  that  on  the  21st  day  of  February,  in  the 
year  IW8.  or  at  anv  other  time,  at  the  city  of  Washington, 
in  the  District  of  Columbia,  in  pursuance  of  any  such  decla- 
ration as  it  in  that  heha.'f  in  the  saidelevcnth|article  alleged, 
oi  oilier. .  i-e.  hu  did,  unlawfully  and  in  disregard  of  the 
requirement  of  the  Constitution,  that  he  should  take  care 
that  the  laws  should  be  faithfully  executed,  attempt  to 
prevent  tho  execution  of  an  act  entitled  "an  act  regulating 
the  tenure  of  certain  civil  offices,"  passed  March  2,  1867,  by 
unla\\  fully  devising  or  contriving,  or  attempting  to  devise 
or  contrive  measures  by  which  he  should  prevent  Edwin 
M.  Stanton  from  forthwith  resuming  the  functions  of 
Secretary  for  the  Department  of  War ;  or  by  unlawfully 
devising  or  contriving,  or  attempting  to  devise  or  contrive 
means  to  prevent  the  execution  of  an  act  entitled  "an  act 
making  appropriations  for  the  support  of  the  arinv  for  tho 
fiscal  year  ending  .Ju no  30,  1868.  and  for  other  purposes,*' 
apprised  Ma.?h  2, 1867 ;  or  to  prevent  the  executiou  of  an 


act  entitled  "an  act  to  provide  for  the  more  efficient  go- 
vernment of  the  Rebel  States,"  passed  March  21,  1867. 

And  this  respondent,  further  answering  the  said  eleventh 
article,  says  that  he  has  in  his  answer  to  the  first  artieio 
set  forth  in  detail  the  aets,  steps,  and  proceedings  done 
and  taken  by  this  respondent  to  and  towards  or  in  the 
matter  of  the  suspension  or  removal  of  the  said  Edwin  M. 
Stanton  in  or  from  the  office  of  Secretary  for  the  Depart- 
ment of  War,  with  the  times,  modes,  circumstances,  in- 
tents, views,  purposes,  and  opinions  of  official  obligation 
and  duty  under  and  with  which  such  acts,  steps,  and  pro- 
ceedings were  done  and  taken ;  and  he  makes  answer  to 
this  eleventh  article  of  the  matter  in  his  answer  to  the 
first  article,  pertaining  to  the  suspension  or  removal  of 
said  Edwin  M.  Stanton,  to  the  same  intent  and  effect  a3  if 
they  were  here  repeated  and  set  forth. 

And  this  respondent  further  answering  the  said  eleventh 
article  denies  that  by  means  or  reason  of  anything  in  said 
article  alleged,  this  respondent  as  President  of  the  United 
States,  did,  on  the  21st  day  of  February,  1868.  or  any  other 
day  or  time  commit,  or  that  he  was  guilty  of  a  high  misde- 
meanor in  office,  and  this  respondent  lurther  answering 
the  said  eleventh  article,  says  that  the  same  and  the  mat- 
ters therein  contained  do  not  charge  or  allege  the  commis- 
sion of  any  act  whatever  by  this  respondent  in  his  office 
of  President  of  the  United  States ;  not  the  omission  by 
this  respondent  of  any  act  of  official  obligation  or  duty 
in  his  office  of  President  of  the  United  States,  nor  does 
the  said  article  nor  matters  there  contained  name,  desig- 
nate, describe  or  define  any  act  or  mode  or  form  of  device, 
contrivance  or  means,  or  of  attempt  at  device,  contrivance 
or  means,  whereby  this  respondent  can  know  or  under- 
stand what  act  or  mode  or  form  of  attempt,  device,  contri- 
vance or  means,  or  of  attempt  at  device,  contrivance  or 
means  are  imputed  to  or  charged  against  this  respondent, 
in  his  office  of  President  of  the  United  States,  or  intended 
so  to  be,  or  whereby  this  respondent  can  more  fully  or  defi- 
nitely make  answer  unto  said  article  than  he  hereby  does. 

And  this  respondent,  in  submitting  to  this  honorable 
court  this,  his  answer  to  the  articles  of  impeachment  ex- 
hibited against  him,  respectfully  reserves  the  right  to 
amend  and  add  to  the  same  from  time  to  time,  as  may  be- 
come necessary  or  proper,  and  when  and  as  such  necessity 
and  propriety  shall  appear. 
(Signed)  ANDREW  JOHNSON, 

HENRY  STANBERY, 
B.  R.  CURTIS, 
THOMAS  A.  R.  NELSON. 
WILLIAM  EVARTS, 
W.  S.  GROESBECK, 

Of  Counsel. 

MeesTi.  Stanbery  and  Evarts  successively  relieved 
Mr.  Curtis  in  the#eading,  which  occupied  nntil  about 
three  o'clock. 

At  the  conclusion  the  Chief  Justice  put  the  qustion 
on  receiviug  the  answer  and  ordering  it  to  be  filed, 
which  was  agreed  to. 

Mr.  BOUTWELL— Mr.  President,  by  direction  of 
the  managers  on  the  part  of  the  Home  of  Representa- 
tives, f  have  the  honor  to  present  a  copy  of  the  answer 
filed  by  Andrew  Johnson,  President  of  the  United 
States,  to  the  articles  of  impeachment  presented  by 
the  House  of  Representatives;  and  to  say  that  it  is 
the  expectation  of  the  managers  that  they  will  be 
able,  at  one  o'clock  to-morrow,  after  consultation  with 
the  House,  to  present  a  fit  replication  to  the  answer. 
(Sensation  in  the  galleries). 

Mr.  EVARTS,  of  counsel— Chief  Justice:— The  coun- 
sel for  the  President  think  it  proper,  unless  some 
objection  show  now  be  made,  to  bring  to  the  atten- 
tion of  the  honorable  court  the  matter  of  provision 
for  the  allowance  of  time  given  for  the  preparation  for 
the  trial  which  shall  be  accorded  to  the  President  and 
his  counsel,  after  the  replication  of  the  House  of  Re- 
presentatives to  the  President  shall  be  submitted  to 
this  court.  In  the  application  which  was  made  on  the 
13th  inst.,  for  time  for  preparation  aud  submission  of 
answer  which  had  been  presented  to  the  court,  were 
included  in  our  consideration  of  that  time  that  we  so 
asked,  with  the  expectation  and  Intention  or  carrying 
on  with  all  due  diligence,  at  the  same  time,  the  pre- 
paration of  the  answer  and  the  preparation  for  the 
trial. 

The  action  of  the  court,  and  its  determination  of 
the  time  within  which  the  answers  should  properly  be 
presented,  has  obliged  us,  as  may  be  well  understood 
by  this  court,  to  devote  our  whole  time  to  the  prepa- 
ration of  the  answer,  and  we  have  had  no  time  to  con- 
sider the  various  questions  of  law  and  offset,  and  the 
forms  for  the  production  of  the  same,  which  rest  upon 
the  responsibility  and  lie  within  the  duty  of  counsel 
in  all  matters  requiring  judicial  consideration.  We, 
therefore,  if  the  honorable  court  please,  submit  now 
the  request  that  the  President  and  his  counsel  may  be 
allowed  the  period  of  thirty  days  after  the  riling  of  the 
replication  on  the  part  or  the  House  of  Representa- 
tives to  the  answer  of  the  President  for  the  prepara- 
tion for  trial,  and  before  it  shall  actually  proceed;  and 
I  beg  leave  to  send  to  the  Chief  Justice  a  written 
minute  of  thut  proposition,  signed  by  counsel. 
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The  Chief  Justice  stated  the  qneetion  to  be  on  the 
motion  of  Mr.  Boutwell,  of  the  managers. 

Senator  SUMNER  misapprehending  the  question, 
said:— Before  the  vote,  I  wish  to  inquire  if  the  honor- 
able managers  on  the  part  of  the  House  desire  to  be 
heard? 

The  Chief  Justice  explained  the  question  to  be  on 
the  motion  on  the  part  of  the  mauagere,  which  was 
then  put  and  agreed  to. 

The  Secretary  read  the  application  of  the  counsel  for 
the  President,  which  was  addressed  "To  the  Senate 
of  the  United  States,  sitting  as  a  Court  of  Impeach- 
ment," representing  that  after  the  replication  to  this 
answer  shall  have  been  filed,  it  will,  in  the  opinion  and 
judgment  of  the  counsel,  require  not  less  than  thirty 
days  for  preparation  for  the  trial.  Signed  by  counsel 
lor  the  President. 

Mr.  HOWARD— If  it  >>e  in  order,  I  move  that  that 
application  lie  on  the  table  until  the  replication  of  the 
'  House  of  Representatives  has  been  riled. 

Mr.  BINGHAM— Mr.  President,  before  that  motion 
takes  effect,  if  it  be  the  pleasure  of  the  Senate,  the 
managers  are  ready  to  consider  this  application. 

The  Chief  Justice  was  statiug  the  question  to  be  on 
the  motion  of  Mr.  Howard,  when 

Mr.  HOWARD  withdrew  the  motion. 

Mr.  LOGAN,  of  the  managers,  objected  to  the  appli- 
cation, as  not  containing  any  reason  to  justify  the 
Senate  in  postponing  the  trial,"not  that  they  desired 
to  force  it  on  with  unnecessary  rapidity,  but  because 
such  reasons  should  be  given  in  an  application  for 
time  as  would  be  adhered  to  in  a  court  of  law.  Coun- 
sel had  merely  asked  an  opportunity  to  prepare  them- 
selves. They  had  had  and  would  have  had  during  the 
trial  an  equal  opportunity  with  the  managers  for  pre- 
paration. The  application  did  not  state  that  any 
material  witnesses  could  not  be  procured,  or  that 
time  for  their  procurement  was  required,  before  the 
commencement  of  the  trial.  The  answer  admitted 
the  facts  of  the  appointments,  &c,  chnrged  in  the 
first  artrcle.  They  were  within  the  knowledge  of  the 
President,  who,  being  charged  by  these  articles  with 
high  crimes  aud  misdemeanors,  his  counsel,  if  there 
wa's  any  reason  for  this  application,  should  have 
stated  it. 

On  the  trial  of  Judges  Chase  and  Peck,  and  other 
trials  here  and  in  other  countries,  such  applications 
were  accompanied  with  reasons  for  asking  delay,  such 
as  necessary  witnesses,  records  &c,  at  a  distance, 
the  examination  of  decisions,  &c,  and  were  sworn  to 
by  the  respondent  to  the  articles  of  impeachment.  The 
learned  counsel  on  the  other  side  had,  doubtless,  ex- 
amined the  authorities  on  such  trials,  and  knew  that 
these  things  were  requisite  on  an  application  for  a 
continuance  of  a  case  in  a  court  of  law,  because  of  the 
absence  of  a  witness.  It  was  usual  to  state  on  affi- 
davit what  it  was  expected  to  prove  by  the  witness, 
his  residence,  that  he  could  be  procured  at  a  certain 
time,  and  that  the  facts  could  not  be  proven  by  any 
other  witness. 

In  this  application  none  of  these  requirements  were 
complied  with;  it  simply  asked  time  to  prepare  for  the 
trial  of  this  cause ;  that  is,  time  to  examine  authori- 
ties, to  prepare  arguments,  and  for  naught  else.  Time 
should  not  be  given  in  this  more  than  in  any  other 
case,  unless  for  good  cause  shown,  as  provided  by  or- 
der of  the  Senate.  Showing  cause  meant  that  neces- 
sity should  be  shown  for  the  continuance  of  the  trial. 
He  reminded  them,  that  in  the  trial  of  Judge  Chase 
an  application  had  been  made  for  a  period  of  time  for 
four  days  more  than  proved  to  be  necessary  to  try  the 
whole  cause. 

In  the  trial  of  Queen  Caroline  of  England,  in  an- 
swer to  an  application  for  time  to  procure  witnesses, 
&c,  which  was  granted  merely  out  of  courtesy  to  the 
Queen,  the  Attorney -General  protested  against  its  be- 
coming a  precedent  in  the  trial  of  future  causes.  He 
(Mr.  Logan)  insisted  that  no  more  time  should  be 
given  iu  this  case  than  is  absolutely  necessary  to  try 
the  cause,  since  no  necessity  for  an  extension  had  been 
shown  whereby  the  court  could  judge  of  its  mate- 
riality. If  it  were  granted,  there  would  probably  be. 
at  the  end  of  that  period,  an  application  for  twenty  or 
thirty  days  more,  for  the  purpose  of  procuring  wit- 
nesses living  in  Sitka,  or  some  other  remote  part  of 
the  country. 

He  would  say,  whether  it  was  considered  proper  or 
not,  that  no  more  time  should  be  granted  in  the  trial 
of  the  President  than  in  the  trial  of  the  poorest  man 
that  lives.  They  were  amenable  to  the  same  laws, 
and  subject  to  the  same  laws.  The  managers  had  ac- 
cused the  President  of  intentionally  obstructing  the 


laws,  and  other  serious  offenses,  which,  if  true,  showed 
that. it  was  dangerous  for  him  to  remain  the  chief 
magistrate  of  this  nation,  and,  therefore,  time  should 
not  be  given  unless  sufficient  reasons  were  shown. 

To  the  allegation  that  time  would  be  given  to  an 
ordinary  criminal  he  woald  say,  that  the  managers 
considered  the  President  a  criminal,  and  had  so 
charged,  but  the  counsel  had  not,  as  required  in  the 
case  of  ordinary  criminals,  shown  reasons  for  the 
delay.  Mr.  Logan  reiterated  and  enlarged  upon  the 
view  that  the  nature  of  the  crime  charged  was  such 
that  delay  was  dangerous. 

The  managers  were  here  to  enter  their  protest 
against  any  extension  of  time  whatever,  after  the 
filing  of  their  replication  to-morrow,  at  one  o'clock, 
at  which  time  they  would  ask  leave  to  state  their  case 
to  the  Senate,  and  follow  it  up  with  their  evidence, 
the  other  side  following  with  theirs.  He  asked  that 
the  Senate,  sitting  as  a  Court  of  Impeachment,  exa- 
mine carefully  whether  or  not  any  facts  are  shown  to  | 
justify  this  application,  aud  whether  due  diligence 
had  been  employed  in  procuring  witnesses  and  get- 
ting ready  for  trial.  They  protested  against  such  an 
application  being  made  without  even  an  affidavit  to 
support  it. 

Mr.  EVARTS  denied  that  because  courts  other  than 
those  called  for  a  special  purpose  and  with  limited 
authority,  have  established  regulations  bearing  upon 
the  right  of  defendant  in  civil  or  criminal  prosecutions, 
having  established  terms  of  court,  and  weil  recog. 
nized  and  understood  habits  in  conduct  of  judicial 
action,  that  should  influence  the  proceedings  of  this 
body.  The  time  had  not  arrived  for  the  counsel  for 
the  accused  to  consider  what  issues  are  to  be  prepared 
on  their  side,  and  they  felt  no  occasion  to  present  an 
affidavit  on  ma  .ters  so  completely  within  the  cogni- 
zance of  the  court,  obedient,  said  he,  to  the  orders  of 
the  court. 

Observant,  as  we  propose  at  all  times  to  be,  of  that 
public  necessity  and  duty  which  requires  on  the  part 
of  the  President  of  the  United  States  and  his  counsel, 
not  less  than  on  the  part  of  the  House  of  Representa- 
tives and  its  manager,  that  diligence  should  be  used, 
and  that  we  as  counsel  should  be  withdrawn  from  all 
other  professional  or  personal  avocations,  yet  we  can- 
not recognize  in  presence  of  this  court,  that  it  is  an 
answer  to  an  application  for  reasonable  time  to  con- 
sider and  prepare  to  subpama  and  produce,  in  all 
things  to  arrange,  and  in  all  things  to  be  ready  for 
the  actual  procedure  of  the  trial.  Nor,  with  great  re* 
spect  to  the  honorable  managers  in  this  great  pro- 
cedure, do  we  deem  a  sufficient  answer  to  our  desiry 
to  be  relieved  from  undue  pressure  of  haste  upon  our 
part,  that  equal  pressure  of  haste  may  have  been  en- 
tailed upon  them. 

Mr.  EVARTS  proceeded  to  say  that  the  ability  of 
the  counsel  to  proceed  with  the  trial  was  not  to  be 
measured  by  that  of  the  managers,  the  latter  having 
the  power,  and  having  exercised  it  for  a  considerable 
period,  of  summoning  witnesses  and  calling  for 
papers.  He  thought  if  the  court  would  give  due  at- 
tention and  respect  to  the  statement  of  counsel,  they 
would  see  that  very  considerable  range  of  subjects  and 
practical  considerations  presented  themselves  to  then- 
attention  and  judgment.  They  were  placed  in  tha 
condition  of  a  defendant  who,  upon  issue  joiued,  de- 
sired time  to  prepare  for  trial,  iu  which  the  ordinary 
course  was  as  a  matter  of  absolute  universal  custom  to 
allow  a  continuance. 

They  asked  no  more  time  than  in  the  interests  of 
justice  aud  of  duty  shonld  be  given  to  the  poorest  mau 
iu  the  country.  Measures  of  justice  and  duty  had  no 
respect  to  poverty  or  station  whatever.  If  on  the  part 
of  the  managers,  or  of  the  accused,  from  any  cause,  a 
proper  delay  for  the  production  of  a  witness  was  re- 
quired, it  would  be  the  duty  of  the  court  to  take  it 
into  consideration  and  provide  for  it.  It  would  be  t 
departure  from  the  general  habit  of  all  courts  if,  after 
issue  joined,  they  were  not  allowed  reasonable  time 
before  they  were  called  upon  to  proceed  with  the  case. 

Mr.  WILSON,  of  the  managers,  said  the  manager? 
had  determined,  so  far  as  was  in  their  power,  thia 
case  should  not  be  taken  out  of  the  lino  of  the  pre- 
cedent, and  would  therefore  resist  all  application  for 
unreasonable  delay,  and  they  have  prepared  to  mee: 
the  question  now.  The  first  step  taken  by  the  re- 
spondent's counsel,  on  the  13th  inst.,  are  the  prece- 
dents on  the  trial  of  Judge  Chase.  On  the  return  day 
of  the  summous,  he  appeared  and  applied  for  time  to 
answer,  coupling  with  it  a  request  for  time  to  prepare 
for  trial,  which  he  supported  with  a  solemn  affidavit 
that  h^  could  not  be  prepared  soouer  than  thu  5lh  ol 
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the  succeeding  March,  and  therefore  asked  for  time 
nntil  the  commencement  of  the  next  session  of  Con- 
gress. 

The  application  was  denied,  and  he  was  required  to 
answer  on  the  4th  of  February  succeeding,  and  (We 
flays  before  the  expiration  of  the  time  declared  by  him 
to  be  necessary,  the  case  was  concluded  by  an 
aaqaittal,  so  complete  had  been  the  preparation. 

In  the  case  of  Judge  Peck,  he  appeared  on  the  re- 
tnra  day,  three  days  after  the  serTice  of  summons,  and  . 
annlied'for  and  was  granted  time  to  answer.    In  this  j 
case,  however,  notwithstanding  the  rule  of  the  Senate 
requiring  the  filine  of  the  answer  then,  they  were  met 
with  an  application  for  forty  days. 

The  Senate  allowed  ten  "days  for  the  answer.  In 
that  answer  he  found  the  strongest  argument  against 
1st  delay  of  this  case,  the  respondent  therein,  had  a 
right  under  the  Constitution,  as  among  his  just  powers  I 
t<»  do  the  very  act*  charged  against  him  at  the  bar  of  ! 
the  Senate.    This  in  ordinary  cases  might  not  be  a  1 
weif  hty  consideration,  but  here  the  respondent  was  j 
not  only  to  obey  the  law  like  all  citizens,  but  to  exe- 
ente  it,  being  clothed  with  the  whole  executive  power  ; 
0/  the  nation. 

In  the  opinion  of  the  Honse  of  Representatives  he 
had  not  discharged  that  duty  as  required  by  his  oath  | 
of  office,  and  for  that  failureand  for  a  positive  breach  | 
©f  the  law,  they  arraigned  him  at  this  bar.    With  the  j 
admission  in  the  answer  he  asked  time  to  make  good  j 
his  declarations,  holding  in  his  hands  this  immense 
Executive  power,  no  provision  having  been  made  fur 
its  surrender— holding  that  power  over  the  nation 
with  which  he  has  disturbed  and  is  disturbing  the 
repose  of  the  Republic.  Thev  felt  it  their  duty  to  urge 
a  speedy  progress  towards  the  trial  of  this  case, 
which  should  guarantee  the  rights  of  the  people,  at 
the  same  time  observing  the  rights  that  belong  to  the 
tocuwd. 

But  for  the  order  adopted  by  the  Senate  on  the  13th 
irrst.,  this  application  could  not  have  been  made,  but 
the  case  must  have  been  discussed  ou  the  thresh- 
hold.    That  order  had  now  the  effect  of  this  rule:— 

"Ordered.  That  unless  otherwise  ordered  by  the  Senate, 
fir  cause  fhown,' the  trial  of  the  pending  impeachment 
shall  proceed  immedialy  after  the  replication  be  filed." 

He  submitted  that  there  was  not  snffi-ient  caoee 
shown  in  this  application  to  justify  the  Senate,  in  the 
exercise  of  a  6onnd  discretion,  in  granting  the  time 
asked  for.  That  discretion  was  not  without  the  rule 
itself.  It  must  act  upon  some  rule,  and  put  itself 
within  the  bounds  of  reason,  and  he  denied  that  this 
was  such  an  application  as  to  justify  its  exercise  in 
giving  one  hoar's  delay. 

It  would  be  observed  that  the  respondent  was  care- 
fully kept  out  of  this  motion.  In  all  the  cases  of 
which  he  (Mr.  Wilson)  had  any  knowledge  in  this 
country,  the  respondent,  even  when  judge*  taken 
from  the  bench,  had  asked  in  their  own  names  for 
delay,  supporting  the  application  by  affidavits,  cover- 
ing the  features  of  the  case  and  unfolding  the  line  of 
their  defense,  asking  a  reasonable  time  in  which  to 
prepare  for  trial.  We  therefore  a6k,  he  continued, 
that  when  this  case  is  thns  kept  ont  of  the  ordinary 
channel,  the  Senate  will  regard  in  the  same  degree  the 
voice  of  the  House  of  Representatives  as  prescribed  by 
the  managers,  and  put  this  respondent  upon  his 
speedy  trial,  to  the  end  that  peace  may  be  restored  to 
the  country  by  the  healing  of  the  breach  between  the 
two  departments  of  the  government,  and  that  all 
things  may  again  move  in  this  land  as  they  did  In 
times  past,"  and  before  this  unfortunate  conflict  oc- 
curred. Therefore,  sir,  in  the  name  of  the  Represen- 
tatives, we  ask  that  this  application,  as  it  ienow  pre- 
seited,  mav  be  denied. 

Mr.  HENDERSON  moved  to  postpone  the  decision 
of  the  question. 

Mr.  STANBERY  on  behalf  of  the  President,  said:  — 
On  the  13th  of  this  month  we  entered  our  appearauce, 
and  this  honorable  court  made  an  order  that  we 
should  have  till  the  23d  (this  day),  to  rile  an  answer. 
It  gave  the  managers  leave  to  file  their  replication 
without  limit  as  to  time,  bnt  provided  that  on  the 
tiling  of  their  replication  the  case  should  proceed  to 
trial,  unless  reasonable  cause  were  shown  for  further 
delay.  The  honorable  court,  therefore,  meant  us  to 
have  time  to  prepare  for  trial  if  we  should  show  rea- 
sonable ground  for  the  application.  Now  what  has 
hippened.  Mr.  Chief  Justice. 

What  has  been  stated  to  this  honorable  conrt,  com- 
p  >sed  in  a  great  measure  of  members  of  the  bar,  by 
members  of  the  bar  on  their  professional  honor,  we 
have  stated  that  since  we  bad  this  leave  to  file  the  an- 
swer every  hour  and  every  moment  of  oar  time  has 


been  occupied  in  preparing  it.  Not  an  instant  has 
been  lost.  We  refused  all  other  applications  and  de- 
voted ourselves  exclusively  to  this  duty  dav  and 
night;  and  I  am  sorry  to  be  oblieed  to  sav  tha't  even 
the  day  sacred  to  other  uses  has  been  employed  in  this 
duty. 

Allow  me  further  to  say  to  this  honorable  conrt,  that 
not  until  within  a  few  minutes  before  we  came  into 
court  this  morning,  was  the  answer  concluded.  Cer- 
tainly it  was  intended  on  the  13th  to  give  us  time,  not 
merely  to  prepare  our  answer,  but  to  prepare  for  that 
still  more  important  thins,  the  trial.  I  hope  I  shall 
obtain  credit  with  this  honorable  court,  when  I  say 
that  we  have  been  so  pressed  with  the  dutv  of  making 
up  the  issues  and  preparing  the  answer,  that  we  have 
not  had  an  opportunity  of  asking  the  President  what 
witnesses  he  should  produce. 

We  have  b»en  so  oressed  that  the  commnnicatious 
which  we  have  received  from  the  honorable  managers 
in  reference  to  the  admission  of  testimony  and  facili- 
ties of  proof,  we  have  had  to  reply  to  by  saying:— "We 
have  not  yet,  gentlemen,  a  moment's  time  to  consider 
it;  all  that  we  know  of  the  case  is.  that  it  charges 
transactions  not  only  here,  but  in  Cleveland,  St.  Louis 
and  other  distant  points,  aud  the  managers  have  scut 
us  a  list  of  witnesses  who  are  to  testify  in  matters  of 
which  they  intend  to  make  proof  against  us.  But 
we  have  net  had  an  upportunity  of  knowing  what 
witnesses  we  are  to  produce.  We  have  not  subpoenaed 
any. 

Now  mark  the  advantages  which  all  this  time  the 
honorable  managers  have  had  over  us.  As  I  under- 
stand, and  it  will  not  be  denied,  almost  ever  day  they 
have  been  engaged  in  the  preparation  of  this  case. 
Their  articles  were  framed  long  ago.  While  we  were 
eueaged  in  preparing  our  answer  they  have  been,  as  I 
understand,  most  industriously  engaged  iu  preparing 
their  witnesses.  D;iy  after  day  witnesses  have  been 
called  before  them  and  examined.  We  had  no  such 
power  and  no  such  opportunity.  We  are  here  without 
any  preparation-  without  having  had  a  moment's  time 
to  consult  with  our  client  or  among  ourselves. 

The  mauagers  say  that  our  anxiety  is  to  prepare 
ourselves,  whereas  they  are  all  prepared— completely 
prepared.  So  far  as  counsel  is  concerned,  I  am  very 
happy  to  hear  that  they  are.  I  should  be  very  far 
from  saying  that  i  am  equally  prepared.  I  have  had 
no  time  to  look  at  anything  else  except  this  necessary 
and  all-absorbing  duty  of  preparing  the  answer.  Now', 
if  the  Senate  says  we  shall  go  on  when  this  replication 
comes  in  to-morrow,  it  places  me  in  a  position  in 
which  I  never  have  been  before  in  all  my  practice, 
with  a  formidable  array  of  counsel  against  me,  aud 
yet  not  a  witness  summoned,  not  a  document  pre- 
pared, all  unarmed  and  defenseless. 

I  beg  this  honorable  court  to  give  us  time.  If  it 
cannot  give  us  all  the  time  we  ask,  let  it  give  us  some 
time  at  least,  within  which,  by  the  utmost  diligence, 
we  can  make  what  preparations  we  deem  necessary, 
and  without  which  we  cannat  safely  go  to  trial.  Gentle- 
men of  the  other  side  complaiucd  that  we  should  have 
beeu  ready  on  the  13th,  aud  read  against  us  a  rule  that 
that  was  the  day  fixed  for  not  ouly  the  appearance,  but 
filing  the  answer.  They  read  out  of  the  rule  that  old 
formula  which  has  come  down  from  five  hundred 
years  back,  in  reference  to  appearing  and  answering. 
It  is  the  same  language  adopted  iu  those  early  times 
when  the  defendant  was  called  upon  aud  answered  by 
parole;  but  then  our  ancestors  would  not  auswer  on 
the  day  of  appearance,  but  always  asked  and  had  time 
for  auswer. 

Mr.  BINGHAM,  one  of  the  managers,  rose  to  replv. 

The  Chief  Justice  intimated  that  when  counsel 
make  any  motion  to  the  aourt,  the  couu«el  who  m  ike 
the  motiou  have  invariably  the  right  tociose  thu  argu- 
ment. 

Mr.  BINGHAM  said,  with  all  dne  respect  to  the 
ruling  of  the  presiding  officer  of  the  Seuale,  I  beg 
leave  to  renvnd  the  Senate,  that  from  time  immemo- 
rial in  proceedings  of  this  kind,  the  right  of  the  Com- 
mons in  England,  and  of  the  representatives  of  the 
people  in  the  United  States  to  close  all  debates,  has 
never  been  called  In  question.  On  the  contrary,  in 
Melbourne's  case,  Lord  Erskine,  who  presided,  said 
when  the  question  was  presented,  that  he  owed  it  to 
the  Commoui  to  protest  against  the  immemorial 
usage  being  denied  to  the  Commons  of  England  of 
being  heard  in  response  dually  to  whatever  might  be 
said  in  behalf  •(  the  accused  at'the  bar  of  the  Peers. 

Lord  Erskine's  decision  has  never  been  questioned, 
and  I  believe  it  has  been  the  coutinued  rule  iu  Eng- 
land for  about  five  hundred  years.   In  the  first  case 
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ever  tried  in  the  Senate  of  the  Under  Sute»  nnder  the 
Constitution,  the  case  of  Blount,  although  the  se- 
emed had  interposed  a  plea  to  the  jurisdiction*,  the 
argument  was  closed  by  the  manager  on  the  part  of 
the  House.  I  had  risen  for  the  purpose  of  makine 
some  response  to  the  remarks  last  made;  but  as  the 
presiding:  officer  has  interposed  the  objection  to  the 
Senate,  I  do  not  deem  it  proper  for  me  to  proceed 
further  nntil  the  Senate  shall  have  passed  on  the 
question. 

S-  ii'itor  HOWARD  said  he  rose  to  more  to  lay  the 

motion  of  the  counsel  on  the  table. 

Mr.  BOUTWELL,  one  of  the  managers,  remarked 
that  it  seemed  to  the  managers,  and  to  himself,  espe- 
cially, a  matter  of  so  mnch  importance  as  to  whether 
the  Managers  should  have  the  closing  argument,  that 
he  wished,  and  they  wished,  that  to  be  decided  now. 

Seuator  HOWARD  said  that  it  was  not  his  intention 
to  shin  off  debate  or  discussion,  either  on  the  part  of  the 
manager*  or  on  the  part  of  counsel  for  the  accused, 
and  if  there  was  any  desire  on  the  part  of  either  to  pro- 
ceed with  the  discussion  he  would  withdraw  bis  mo- 
to  lay  on  the  table. 

Mr.  BINGHAM  then  said-I  deeply resrret,  Mr.  Pre- 
•ident,  that  the  counsel  for  the  accused  have  made 
any  question  here,  or  any  intimation,  if  yon  please, 
thai  a  que»tion  is  made  or  intended  to  be  made  by  the 
managers  touching  the  entire  sincerity  with  which 
they  :uk  this  time.  I  am  sure  that  nothing  was  fur- 
ther from  our  purpose  thau  that.  The  gentleman  who 
last  took  bis  seat  (Mr.  Stanbery)  spoke  of  having  pre- 
sented tnis  application  on  their  honor.  No  man  ques- 
tions their  honor— no  man  who  knows  them  wiil  ques- 
tion their  honor— but  we  must  be  pardoned  for  faying 
that  it  is  nlt"ceiher  unusual,  on  question*  of  this  kind, 
to  al  iivt  continuance  to  be  obtained  on  a  mere  point  of 
honor. 

The  rule  of  the  Senate  which  was  adopted  on  the  13th 
inst..  is  the  ordinary  rule  in  courts  of  law,  namely,  that 
the  trial  shall  proceed  unices  for  cause  shown  further  time 
■hall  he  allowed.  1  submit  that  a  question  of  th:-  magni- 
tude hat  never  been  decided  on  the  mere  presentation  of 
counsel  in  this  countrv  or  any  other  country.  The  point 
of  cuutinuance  arising  on  a  question  of  this  sort,  I  venture 
to  say,  Pas  never  been  decided  affirmatively,  at  least  in 
favor  of  such  a  proposition,  on  the  mere  statement  of  coun- 
sel. If  Andrew  Johnson  will  say  that  there  are  witnesses 
not  within  the  process  of  this  court,  but  whose  attendance 
be  can  ho;e  to  procure  if  time  be  allowed  him  ;  and  if  ho 
will  .nuke  aiidavit  before  this  tribune  that  the3'  are  ma- 
terial, aud  will  set  forth  in  his  affidavit  what  he  expects  to 
prove  bv  them.  I  concede  that  on  euch  a  showing  there 
would  fje  something  ou  which  the  Semite  might  probably 
act,  but  instead  of  that  he  throws  himself  back  on  his 
counsel,  and  has  them  to  make  their  statement  here  that 
it  will  require  thirty  days  of  time  in  which  to  prepare  tor 
trial.  He  tent  those  gentlemen  at  the  bar  of  this  tribunal 
on  the  13th  inst.,  to  notify  the  Senate,  on  their  honor,  that 
it  wot. Id  require  forty  days  to  prepare  an  answer,  and  now 
be  sends  them  back,  upon  their  honors,  to  notify  the 
Senate  that  it  will  require  thirty  davs  to  prepare  for  trial. 

I  ti  .  ■  it.  sir.  that  the  counsel  for  the  accused  have  quite 
a-  much  time  for  preparation,  if  this  trial  shall  proceed  to- 
morrow, as  had  the  managers  on  the  part  of  the  House, 
who  are  charged  with  duties  by  the  people  which  they  are 
not  permitted  to  lav  aside  from  day  to  day,  in  the  other 
end  of  the  Capitol.  I  think,  on  the  showing  made  here 
this  day  bv  the  l*resident  of  the  United  States,  unless  very 
good  cause  is  shown,  and  that,  too,  under  the  obligation  of 
his  own  oath  at  the  bar  of  the  Senate,  that  not  another 
hour's  continuauce  should  be  allowed  him  after  the  case 
shall  have  been  put  at  issue.  We  asked  leave  to  suggest  to 
the  Senate  that  we  hoped  on  to-morrow,  by  leave  of  the 
people's  representatives,  to  put  this  case  at  issue  by  filing 
a  replication.  That  id  all  the  delay  we  desire. 

They  have  had  the  opportunity  for  process  ever  since  the 
1'  ti.  bust.,  and  they  are  guilty  of  gross  neglect— 1  do  not 
■peak  of  the  counsel,  but  of  the  accused— in  not  having  the 
witnesses  subpoenaed;  and  yet  not  a  single  summons  has 
been  required  by  him,  under  the  fulc  aud  order  of  this 
tribunal,  to  bring  to  the  bar  a  single  witness  on  his  behalf. 
He  has  shown  a  total  neglect;  and  yet  ho  comes  here  with 
a  confession  and  avoidance  of  the  matters  presented  by 
the  Hoi  sc  of  Representatives,  and  tell*  the  Senate,  and 
tells  the  country  that  he  defies  their  power,  thes  tritiing 
with' the  great  power  which  the  people,  for  various  pur- 
poses, have  repo-ed  in  the  hands  of  their  Representatives 
and  Senators  in  Congress  assembled. 

What  is  this  power  of  impeachment  if  the  President  of 
the  United  States,  holding  the  whole  executive  power  of 
the  nation,  is  permitted,  when  arraigned  at  the  bar  of  the 
Senate,  in  tne  nanio  of  all  the  people,  and  charged  with 
high  crimes  and  misdomeanors,  in  that  be  has  violated 
his  oath,  in  that  he  haa  violated  the  Constitution  of  the 
country,  in  that  he  has  violated  the  peoples1  laws,  and  at- 
tempted by  his  violation  to  lay  bands  upon  the  peoples' 
treasury?  What,  I  say.  is  this  great  defam.ive  power 
worth  if  the  Pr«aident,  on  a  mere  statement  of  counsel,  be 
permitted  to  poetpoue  for  further  iuquiry  for  thirty  days, 
until  he  prepare  to  do  what? 

Until  he  prepare  to  make  good  hia  elaborate  statement 
>ci  ton  a  in  nia  ansner  that  tho  Constitution  is  but  a  ca- 


binet in  his  hands, and  that  he  defies  our  power  to  restrain 
him  When  I  heard  this  discussion  going  on,  I  thought  of 
the  weighty  word*  of  tnat£reat  man  whose  luminous  in 
tellectshcd  lustre  on  the  jurisprudence  of  his  country  and 
the  great  State  of  New  York  for  more  than  one-third  of  a 
century,  when  he  wrote  it  down  iu  his  commentaries: 
on  the  laws— commentaries  that  will  live  ao  long  as  our 
language  lives— that  if  the  President  of  the  United 
States  will  not  be  restrained  from  abusing  the  trust 
committed  to  him  by  the  people,  either  by  th'-  obligations 
of  his  oath  or  by  the  written  re  inircmcnt  of  the  ( :  nstttti- 
tion.  that  he  shall  take  care  that  the  laws  be  faithfully 
executed,  or  by  the  other  provision  that  his  term  of  o/fice 
is  limited  to  the  short  tenure  of  four  years ;  nor  yet  by  the 
deeent  respect  to  the  public  opinion  of  the  country,  there 
remains  tho  tremendous  power  lodged  by  th:-  ve  >ple  under 
the  Constitution  in  the  h*nds  of  their  representatives  to 
arrest  him  by  impeachment  in  the  abuse  of  the  great  trust 
committed  to  his  hands. 

Faithful  to  the  duties  imposed  upon  us  by  our  oaths  as 
the  representatives  of  the  people,  we  have  interposed  that 
remede  by  arresting  the  man.  He  comes  to-daj;  to  answer 
us,  and  he  says  to  us,  "I  defy  your  impeachment;  by  tha 
Executive  power  reposed  in  me  bv  the  Constitution,  I 
claim,  in  the  presence  of  tho  Senate  and  iu  tbo 
presence  of  the  country,  the  right,  without  chal- 
lenge, let  or  hindrance,  to  suspend  every  Kxecn- 
the  officer  of  this  government,  at  mv  pleasure." 
1  venture  to  say,  before  the  enlightened  bar  of  public 
opinion  in  America,  that  by  those  motives  incorporated, 
in  his  answer  the  President  is  as  guilty  of  malfeasance 
and  misdemeanor  in  office,  us  ever  man  was  guilty  of  mal- 
feasance and  mi  demeanor  in  office  since  the  nations 
began  to  be  on  earth.  What,  that  he  "  ill  suspend  all  tho 
executive  officers  of  the  government  at  his  pleasure,  not  by 
force  of  the  Tenure  of  Otiice  act.  to  which  he  makes  refer* 
ence.  and  which  h«  says  is  void  and  of  no  effect,  but  by 
force  of  the  Constitution  of  the  United  States ;  that,  too, 
while  the  Senate  is  In  session.   What  docs  he  mean  by  it? 

Let  1hc  Senate  answer  when  it  comes  to  vote  on  this 
proposition  for  the  extension  of  time.  Does  he  m-:an  by 
it  that  he  will  vacate  the  offices  and  not  till  them:"  Does 
he  mean  by-  that,  your  money  appropriated  for  carrving 
ou  and  administering  the  government  shall  remain 
lacked  up  in  the  vaults  of  the  Treasury,  and  shall  not 
be  applied,  or  does  lie  mean  by  it  that  he  will  repeal 
what  ho  has  already  done  in  the  pretence  of  the  Senate 
and  in  violation  ol  the  Constitution  aud  the  laws,  and 
will  remove  without  the  consent  of  the  Senate,  and  will 
appoint  while  the  Senate  is  in  session,  without  its  con- 
sent and  advice,  just  such  persons  as  will  answer  his  own 
purpose?  Is  that  what  he  means  by  it?  If  it  is,  it  is  a 
very  easy  method  of  repealing  the  Constitution  of  tho 
United  States.  I  admit  that  it  is  a  time  honored  ruleot 
law,  the  gathered  wisdom  of  a  thousand  years,  that  the 
accused  has  the  right  to  *  speedy  and  imoartial  trial. 

I  claim  that  the  people  also  have  a  right  to  a  speedy  and 
impartial  trial,  and  that  the  question  pending  here  to.ichcs 
in  some  sort  the  rights  of  the  people.  In  their  name  we 
demand  here  a  speedy  and  impartial  trial.  If  the  Presi- 
dent is  not  guilty,  we  ask  in  behalf  of  the  country  that  he 
shall  be  declared  innocent  of  the  offenses  of  which  he 
stands  charged.  If  it  be  the  judgment  of  the  Senate  that 
he  has  laid  violent  hand*  on  the  Constitution  ot  the  coun- 
try, and  rent  it  to  tatters  in  the  presence  of  its  custodians, 
the  sooner  tbat  judgment  is  pronounced  the  better.  In 
this  view  of  the  case  the  public  interests  demand  that  the 
triat  shall  proceed  until,  bv  the  solemn  oath  of  the  ac- 
cused, made  at  the  bar.  it  shall  be  made  to  appear  that  he 
cannot  proceed  on  account  of  the  absence  of  witnesses 
material  to  him,  and  until  he  states  what  he  expects  to 
prove  by  them. 

I  venture  to  say  that  he  can  make  no  showing  of  that 
sort  which  we  are  not  ready  to  meet,  by  saying  that  we 
will  admit  that  his  witnesses  will  swear  to  his  statements, 
and  let  hiin  have  the  benefit  of  that.  Nearly  all  the  testi- 
mony involved  in  the  issue  is  documentary  Much  of  it  is 
official.  It  will  occur  to  the  Senate  that  as  this  trial 
progrea=es,  thev  will  have  as  much  time  for  preparation  by 
the  time  that  the  case  closes  on  the  part  of  the  government 
as  we  have  had.  We  make  no  boast  of  any  superior  pre- 
paration of  this  matter.  We  desire  eiiut'ly  to  discharge 
our  duty  as  best  ws  can.  We  assume  rio  s  iperiontv  over 
counsel,  as  was  intimated  by  the  gentleman  (Mr.  Stan- 
bery). We  desire  simply  to  discharge  our  duty  here;  to 
discharge  it  promptly,  to  discharge  it  faithfully. 

We  appeal  to  the  Senate  to  grant  us  the  opportunity  of 
doing  e>\  that  justice  maj-  be  done  between  the  people  of 
the  United  States  and  the  President  of  the  United  States; 
that  the  Constitution  which  he  had  violated  may  b  >  vindi- 
cated, and  that  tho  wrong  he  has  committed 'against  an 
outraged  and  betrayed  people  may  be  speedily  redressed. 

Mr.  BUTLER,  another  sf  the  managers,  said  he  would 
like  to  call  the  attention  of  the  Senate  to  the  position  in 
which  the  managers  would  be  placed  if  the  questi  n  of 
time  were  not  settled  now.  If  a  replication  were  marie  a.t 
all,  be  thoukht  be  could  t.p.y  for  his  associates  that  it  would 
be  simply  a  gaining  <  f  issue  to  the  answer,  and  therefore, 
and  for  that  purpoic.  it  might  be  considered  already  riled. 
The  managers  would  nave  to  be  ready  at  all  hazards  by  to- 
morrow to  go  on  with  the  case,  with  the  uncertainty  of 
having  the  court,  or  rather,  "he  begged  pardon,"  the  Se- 
nate postponing  the  trial  for  thirty  days. 

He  therefore  agreed  with  the  counsel  for  the  defense, 
that  it  was  better  for  all  that  the  questipu  should  be  set- 
tled now.  He  knew  he  spoke  for  the  manager*  and  for 
the  House  of  Representatives  when  he  urged  that  tho 
question  khould  b*  settleA  now.  Our  subpoenas,  said  he, 
ate  out.  Our  visae****  save  bean  called.  We  want  to 
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know  when  to  bring  them  here.  We  have  eot  to  come  here 
sure,  and  we  will  be  h^re.  (Laughter,  which  was  promptly 
euppressed  by  the  Chair.)  That  is  all  we  ask.  Therefore 
I  trust  that  the  Senate  will  fix,  at  this  time,  the  hour  and 
the  day  that  this  trial  shall  certainly  proceed. 
Senator  HENDERSON  ottered  the  following:— 
Ordered,  That  the  application  of  counsel  for  the  Presi- 
dent to  be  allowed  thirty  days  to  prepare  for  the  trial  of 
Impeachment,  be  postponed  until  after  the  replication  is 
tiled. 

The  question  was  taken  by  yeas  and  nays,  and  resulted 

as  follows  :— 

Yeas— Messrs.  Anthony.  Bnckalew,  Cattell.  Cole,  Dixon, 
Doplittle.  Edmunds,  Fessendeu,  Fowler,  Frelinghuysen, 
Grimes,  Henderson,  Hendricks.  Johnson,  McCreerv,  Mor- 
rill (Me.),  Norton,  Patterson  (Tenn.),  Ross,  Saulsbmv, 
Sherman,  Sprague,  Trumbull,  Van  Winkle  and  Yickera 
—25. 

Nays—  Messrs.  Bayard,  Cameron,  Chandler,  Conkline. 
Conness,  (Jorbett,  Cragin,  Davis,  Drake,  Ferry,  Harlan, 
Howard,  Howe,  Morgan,  Morrill  (Vt.),  Morton,  Nye,  Pat- 
terson (N.  H.),  Ponierov.  Ramsey,  Stewart,  Sumner. 
Thayer,  Tipton,  Willey,  Williams,  Wilson  and  Yates— 21, 

Senator  HOWARD  moved  that  the  motion  of  the  coun- 
sel for  the  accused  be  laid  on  the  table. 

Senator  DRAKE  made  the  questiou  of  order  that  it  was 
not  in  order  to  move  to  lay  on  the  table  a  proposition  of 
the  30uneel  for  the  accused,  or  of  the  managers. 

The  Chief  Justice  sustained  the  point  of  order,  and  the 
motion  wa«  received. 

The  question  recurring  on  the  application  of  ^counsel  for 
the  President  that  they  be  allowed  thirty  days  to  prepare 
for  the  trial 

The  question  was  taken  bv  yeas  and  nays,and  resulted— 
yeas,  11 ;  nays,  41,  as  follows:— 

Yeas— Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Doolit- 
tle,  Hendricks,  Johnson,  McCreery,  Patterson,  of  Tennes- 
see, Saulsbury  and  Yickers. 

Nays.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cenkling,  Conness,  Corbett,  Cragin,  Drake,  Edmunds, 
Ferry.  Fessenden,  Fowler,  Frelinghuysen,  Grimes.  Har- 
lan, Henderson,  Howard,  Howe,  Morgan,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Nye,  Patterson  (N.  H.),  Ponieroy, 
Ramsey,  Ross,  Sherman,  Sprague,  Stewart,  Sumner, 
Thayer.  Trumbull,  Upson,  Van  Winkle,  Willey,  Williams, 
Wilson  and  Yates. 

The  application  was  rejected. 

Mr.  EVARTS  then  submitted  the  following:— 

Counsel  for  the  President  now  move  that  there  be  al- 
lowed lor  preparation  to  the  President  of  the  United  States 
for  the  trial,  after  the  replication  shall  be  tiled  and  before 
the  trial  shall  be  required  to  proceed,  such  reasonable  time 
as  shall  be  now  fixed  by  the  Senate. 

Senator  JOHNSON  inquired  whether  it  was  in  order  to 
amend  that  motion. 

The  Chief  Justice  informed  him  that  it  was  in  order  to 
submit  an  independent  proposition. 

Mr.  JOHNSON— I  move,  then,  that  ten  days  be  allowed 
after  the  filing  of  the  replication. 

Mr.  SHERMAN  then  moved  that  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourn  till  to-morrow  at  one 
o'clock. 

The  motion  was  agreed  to. 

The  Chief  Justice  thereupon  vacated  the  Chair,  which 
was  resumed  bv  the  presiding  officer  of  the  Senate,  and  the 
Senate,  ai4'45  P.  M.  adjourned. 


PROCEEDINGS  OF  TUESDAY,  MARCH  24. 


The  Replication  of  the  Managers. 

During  the  morning  session  of  the  Senate,  the  Clerk 
of  the  House  appeared  and  announced  that  the  House 
had  adopted  a  replication  to  the  answer  of  the  Presi- 
dent of  the  United  States  to  the  articles  of  impeach- 
ment. 

One  o'clock  having  arrived,  the  President  pro  tern. 
vacated  the  chair  for  the  Chief  Justice,  who  entered 
and  took  his  seat,  ordering  proclamation,  which  was 
made  accordingly  by  the  Sergcant-at-Arms. 

In  the  meantime  the  counsel  for  the  President, 
Messrs.  Staubery,  Curtis,  Evarts,  Nelson  and  Groes- 
beck,  entered  and  took  their  seats. 

At  live  minutes  past  one  o'clock  the  managers  were 
announced  and  took  their  seats,  with  the  exception 
of  Mr.  Stevens. 

The  House  was  announced  immediately,  and  the 
members  disposed  themselves  outside  the  bar. 

The  minutes  of  the  session  of  yesterday  were  read 
by  the  Secretary. 

The  Secretary  read  the  announcement  of  the  adop- 
tion of  the  replication  by  the  House. 

Mr.  BOUTWELL,  one  of  the  managers,  then  rose 
and  said:— 

Mr.  President:— I  am  charged  by  the  managers 
with  the  duty  of  presenting  the  replication  offered 
by  the  House,   lie  read  the  replication,  aa  follows:— 


Replication. 

Replication  of  the  House  of  Representatives  of  the  United 
States  to  the  answer  of  Andrew  Johnson,  President  of 
the.  United,  States,  to  the  articles  of  impeachment  ex- 
hibited against  him  by  the  House  of  Representatives. 
1  he  House  of  Representatives  of  the  United  States  have 
con-idered  the  several  answers  of  Andrew  Johnson,  Presi- 
dent of  the  United  States,  to  the  several  articles  oi  im- 
peachment against  him  by  them  exhibited  in  the  name  of 
themselves  and  of  all  the  people  of  the  United  States,  and 
reserving  to  themselves  all  the  advantage  of  exception  to 
the  insufficiency  of  the  answer  to  each  and  all  of  the 
several  articles  of  impeachment  exhibited  against  the  said 
Andrew  Johnson,  President  of  the  United  States,  do  deny 
each  and  every  averment  in  said  several  answers,  or  either 
ot  them,  which  denies  or  traverses  the  acts,  intents,  crimes 
or  misdemeanors  charged  against  the  said  Andrew  John- 
son in  said  articles  of  impeachment,  or  either  of  them, 
and  for  replication  to  the  said  answer  do  say  that  the  said 
Andrew  Johnson,  President  of  the  United  States,  is  guilty 
of  the  high  crimes  and  misdemeanors  mentioned  in  said 
articles,  and  that  the  House  of  Representatives  are  ready 
to  prove  the  same. 

At  the  conclusion  of  the  reading,  Senator  JOHN- 
SON said:— Mr.  Chief  Justice,  I  move  that  an  authen- 
ticated copy  be  presented  to  the  counsel  for  the  Presi- 
dent. 

The  motion  was  agreed  to. 

Time  for  Preparation 

The  Chief  Justice— Last  evening  a  motion  was 
pending  on  the  part  of  the  counsel  for  the  President, 
that  such  time  should  be  allowed  for  their  preparation 
as  the  Senate  should  please  to  determine  ;  thereupon 
the  Senator  from  Maryland  (Mr.  Johnson)  presented 
an  order  which  will  be  read  by  the  Secretary. 

The  Secretary  read  the  order  providing  that  ten 
davs  time  be  allowed. 

Mr.  SUMNER— Mr.  President,  I  send  to  the  Chair 
an  amendment,  to  come  immediately  after  the  word 
"ordered,"  being  in  the  nature  of  a  substitute. 

The  Secretary  read  the  amendment,  as  follows:— 

That  now  that  replication  has  been  filed,  tbe  Seuate, 
adhering  to  its  rule  already  adopted,  shall  proceed  with 
the  trial  from  day  to  day,  Sundays  excepted,  unless 
otherwise  ordered  or  reasons  shown. 

Mr.  EDMUNDS— I  move  that  the  Senate  retire  to 
consider  that  order. 

Senator  SUMNER,  and  others— No,  no. 

The  yeas  and  nays  were  demanded  and  ordered,  re- 
sulting as  follows:— 

Yeas— Messrs.  Anthony,  Bavard,  Buckalew,  Corbett, 
Davis,  Dixon,  Doolittle,  Edmunds.  Fessenden.  Fowler,  Fre- 
linghuysen, Grimes,  Henderson,  Hendricks.  Howe,  John- 
bou,  McCreerv,  Morrill,  (Me.);  Morrill,  (Vt.):  Norton, 
Patterson,  (N.  H.);  Patterson.  (Tenn.);  Saulsbury, 
Sprague,  Van  Winkle,  Vickers,  Willey  and  Williams— 29. 

Nays— Messrs.  Cameron,  Cattell,  Chandler,  Cole.  Conk- 
ling,  Conness,  Cragin,  Drake,  Ferry,  Harlan,  Howard, 
Morgan,  Nye,  Ponuroy,  Ramsey,  Ross,  Sherman,  Stewart. 
Sumner,  Thayer,  Tipton,  Trumbull  and  Wilson— 23. 

So  the  Senate  retired  for  consideration  at  1*25. 

Consultation. 

After  the  Senators  had  retired,  Mr.  Stevens  was  dis- 
covered sitting  to  the  left  and  rear  of  the  President's 
desk,  having  entered  unnoticed  during  the  proceed- 
ings. In  the  meantime  the  galleries,  hitherto  very 
quiet,  rippled  with  fans  and  chit-chat,  in  the  assur- 
ance that  the  curtain  was  down,  while  on  the  floor  the 
seats  sacred  to  Senators  were  invaded  by  knots  of 
members  and  others  in  conversation. 

The  Private  Consultation. 

When  the  Senate  had  retired  for  consultation,  Mr. 
JOHNSON  modified  the  resolution  he  had  previously 
submitted  in  the  Chamber,  by  providing  that  the  trial 
of  the  President  shall  commence  on  Thursday,  April  2. 

Mr.  WILLIAMS  moved  that  the  further  considera- 
tion of  the  respondent's  application  for  time  be  post- 
poned until  the  managers  have  opened  their  case  and 
submitted  their  evidence. 

This  was  disagreed  to  by  a  vote  of  42  nays  to  9  yeas, 
as  follows:— 

Yeas.— Messrs.  Anthony,  Chandler,  Dixon,  Grimes,  Har- 
lan, Howard,  Morgan,  Patterson  (Tenn.)  and  Williams. 

Nays.— Messrs,  Bayard,  Buckalew,  Cameron,  Cattell, 
Cole,  Conkliug,  Conness,  Cragin,  Davis,  Doolittle,  Drake, 
Edmunds,  Ferry.  Fessenden,  Fowler,  Frelinghuysen,  Hen- 
derson, Hendricks,  Howe,  Johnson,  McCreery,  Morrill 
CM<>.),  Morrill  (Vt.),  Morton,  Norton,  Nye.  Patterson,  (N. 
H )  Pomeroy,  Ramsey,  Ross,  Saulsbury,  Sherman, 
bur  igue,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull. 
\  an  Winkle,  N  ickers,  Willey  and  Wilson. 

Absent  or  not  voting.— Messrs.  Corbett,  Wade  and  1  atea. 

Mr.  SUMNER  had  offered  the  following  amend- 
ment, which  lie  subsequently  withdrew:— 

Now  that  replication  has  been  filed,  the  Senate,  adhcr 
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ing  to  its  rule,  alroadv  adopted,  will  proc-ed  with  the  trial 
from  day  to  dav.  S  mdays  excepted,  uuleea  otherwise  or- 
dercd,  or  reason  shown. 

Mr.  COXKLING  moved  an  amendment  to  Mr. 
Johnson's  resolution,  by  strikine  out  Thursday,  Auril 
2.  and  insertin?  Monday,  March  30,  as  the  time  when 
the  trial  shall  commence. 
This  was  agreed  to.  Yeas,  23;  nays,  24.  as  follows:— 
Ye  \8.— Messrs.  Cameron.  Cattell.  Chandler,  Cole.  Conk- 
ling,  LVnness,  Cragin,  Drake,  Perry.  Harlan,  Howard, 
Howe,  Morgan.  Morrill  (Me.).  Monili  (Vt.).  Morton,  Nye, 
Patterson  (.X.  H.),  Pomeroy,  Ramsey.  Ross.  Stewart,  Sum- 
ner, Thaver.  Tipton.  Wille'v,  Williams.  Wilson— 28. 

X  ays. —Messrs.  Anthony.  Bavard,  BuckaleW,  Corhett, 
Davis,  Dixon.  Doolittle.  Edmunds,  Fessenden,  Fouler, 
Frclinghuvsen.  Grimes,  Henderson,  Hendricks,  Johns. n, 
McCrcerv,  Norton,  Patterson  (Tenn.),  Saulsbury,  Sher- 
man. Spfague,  Trumbull.  Van  Winkle  and  \  iekers— 24. 
Abeent  or  not  voting.  -Messrs.  Wade  and  Yates, 
Other  modifications  were  made  to  the  original  reso- 
luiion,  when  it  was  adopted  as  read  in  open  Senate. 

Return  of  the  Senate. 

At  3  25  P.  M.  the  Senate  reappeared,  having  been 
out  exactly  two  hours. 

Order  haviug  been  restored,  the  Chief  Justice 
said:  - 

I  am  directed  to  inform  the  counsel  that  the  Senate 
has  agreed  to  an  order,  in  response  to  their  applica- 
tion, which  will  now  be  read:— 

"Ordered— That  the  Senate  will  commence  t!  e  tri*>.1  of 
the  President,  up  in  the  articles  of  impeachment  exhibited 
against  him,  on  Mondav.  the  30th  dav  of  March  inat..  and 
proceed  thereiu  with  all  despatch  under  the  rules  of  the 
Senate  sitting  upon  the  trial  of  an  impeachment." 

After  a  momentary  pause  the  Chief  Justice  asked : — 

Have  the  counsel  for  the  President  anything  to  pro* 
pose? 

The  counsel  bowed  in  acquiescence  to  the  decision. 

Mr.  BUTLER,  of  the  managers— If  the  Chair  will 
allow  me,  I  will  give  uotice  to  the  witnesses  to  appear 
here  on  Monday,  the  30th  inst.,  at  12>£  o'clock. 

The  Court  Adjourns. 

On  motion  of  Seuator  WILSON,  the  Conrt  was  then 
adjourned  till  the  date  named,  at  half-past  twelve 
o'clock,  and  the  Chief  Justice  vacateuVhe  Chair,  which 
was  immediately  resumed  by  the  President  pro  tern.. 
Mr.  Wade,  who  called  the  Senate  to  order. 
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"Washington,  March  30.— At  12*30  the  President 
pro  tern  of  the  Senate  vacated  the  Chair,  which  was 
immediately  taken  by  the  Cbief  Justice. 

The  Sergeant-at-Arms  made  a  proclamation  com- 
manding silence. 

The  President's  counsel  entered  and  took  their  seats 
as  before,  at  12*45,  and  the  Sergeant-at-Arms  an- 
nounced the  managers  on  the  part  of  the  House  of 
Representatives,  who  took  their  places,  with  the  ex- 
ception of  Mr.  Stevens,  who  entered  soon  afterward, 
and  took  a  seat  slightly  npart  from  the  managers' 
table. 

The  House  of  Representatives  was  then  announced, 
and  the  members  appeared  headed  by  Mr.  Wash- 
burne.  of  Illinois,  on  the  arm  of  the  Clerk  of  the 
Honse.  and  were  seated. 

The  minutes  of  the  last  day  of  the  trial  were  read, 
and  Mr.  Butler  commence^  his  opening  at  a  quarter 
before  one  o'clock. 

Opening  Argument  of  3Ir.  Batter. 

Mr.  President  and  Gentlemen  of  the  Senate:— The 
onerous  duty  has  fallen  to  my  fortune  to  present  to  you, 
imperfectly  as  I  must,  the  several  propositions  of  fact  and 
of  law  upon  which  the  House  of  Representatives  will  en- 
deavor t  >  sustain  the  cause  of  the  people  against  the  Presi- 
dent of  the  United  States,  now  pending  at  your  bar. 

The  high  station  of  the  accused,  the  novelty  of  the  pro- 
ceeding, the  pavity  of  the  business,  the  importance  of  the 
questions  to  be  presented  to  your  adjudication,  the  possi- 
ble momentous  result  of  the  issues,  each  and  all  must 
plead  for  me  to  claim  your  attention  for  as  long  a  tiniotia 
your  patience  may  endure. 


'    Xow,  for  the  fitFt  time  in  the  history  of  the  wo-ld.  has  a 

I  nation  brought  before  its  highest  tribunal  its  Chief  Execu- 
tive Magistrate  for  trial  and  possible  deposition  from 
office,  upon  charges  of  maladministration  of  the  powers 
and  duties  of  that  office.     Iu  ether  times,  and  in  other 

1  land-*,  it  has  been  found  that  d.'-puti-tus  could  only  be 

j  tempered  by  assassination,  and  nations  li\  ing  under  co  n- 
stitutional governments  even,  have  found  no  mode  by 
which  to  rid  themselves  of  a  tyrannical,  imbecile,  or  faith- 

'  less  ruler,  save  by  overturning  the  very  fouudati  >u  and 
frame  work  of  the  government  itself.   And.  but  recently, 

i  in  one  of  the  most  civilized  and  powerful  government  of 
the  world,  from  which  our  own  institutions  have  been 
largely  modeled,  we  have  seen  a  nation  submit  for  years 

i  to  the  rule  of  an  insane  king,  because  its  constitution  con- 
tained no  method  for  his  removal. 

I  Our  fathers,  more  wisely,  founding  our  government, 
have  provided  for  such  and  all  similar  exigencies  a  couser- 

i  vative,  effectual,  and  practical  remedy  by  the  constitu- 
tional provision  that  the  "Psesident  \  ice  Pre-ident.  and 
all  civil  officers  of  the  United  States  .*ha'l  be  removed  from 
ollice  on  impeachment  for  and  conviction  of  treason,  bri- 
bery, or  other  high  crimes  and  misdemeanors."  The  Con- 
stitution leaves  nothing  to  im-lication.  either  as  to  the 
persons  upon  whom,  or  the  body  by  whom,  or  the  tribunal 
before  which,  or  the  offenses  for  which,  or  the  manner  in 
which  this  high  power  should  be  exercised:  each  and  all 

I  are  orovided  for  by  express  words  of  imperative  com- 
mand. 

i  The  House  of  Representatives  shall  solely  impeach ;  the 
I  Senate  only  shall  try;  and  in  case  of  conviction  the  judg- 
ment shall  alone  be  removal  from  office  and  disqualification 
for  office,  one  or  both.  These  mandatory  provisions  be- 
came neee-sary  to  adapt  a  well-known  procedure  of  the 
mother  country  to  the  institutions  of  the  then  infant  re- 
public. But  a  single  incident  only  of  the  business  was  In  ft 
to  construction,  and  that  concerns  the  offenses  or  iucai  a- 
cities  which  are  the  groundwork  of  impeachment.  This 
was  n  isely  done,  because  human  foresight  is  inadequate, 
and  h'uuan  intelligence  fails  in  the  task  of  anticipating  and 
providing  for,  bv  positive  enactment,  all  the  infinite  gra- 
dations of  a  human  wrong  and  sin,  by  which  the  liberties 
of  a  people  and  the  safety  of  a  nation  may  be  endangered 
from  the  imbecility,  corruption  and  unhallowed  ambition 
of  its  rulers. 

It  may  not  be  nninstructive  to  observe  that  the  framers 
of  the  Constitution,  while  engaged  in  their  glorious  and.  I 
trust,  ever-enduring  work,  had  their  attention  aroused  and 
their  minds  quickened  most  signally  upon  this  very  tonic. 
In  the  previous  year  only  Mr.  Burke,  from  his  place  in  the 
House  of  Commons,  in  England,  bad  preferred  charges 
for  impeachment  against  Warren  Hastings,  and  three  days 
before  our  convention  sat  he  was  impeached  at  the  bar  of 
the  House  of  Lords  for  misbehavior  in  office  as  the  ruler  of 
a  people  whose  numbers  were  counted  by  millions.  The 
mails  were  then  bringing  across  the  Atlantic,  week  by 
week,  the  eloquent  accusations  of  Burke,  the  gorgeous  aud 
burning  denunciations  of  Sheridan,  in  behalf  of  the  op- 
pressed people  of  India,  against  one  who  had  wielded  over 
them  more  than  regal  power.  Mav  it  not  have  been  that 
the  trial  then  in  progress  was  the  determining  cause  why 
the  framers  of  the  Constitution  left  the  description  of  of- 
fenses, because  of  which  the  conduct  of  an  oificer  might 
be  inquired  of.  to  be  defined  by  the  laws  and  usages  of 
Parliament  a*  found  in  the  precedents  of  the  mother  coun- 
try, with  w  hich  our  fathers  were  as  familiar  as  we  are 
with  our  o\\  n  ? 

Iu  the  light,  therefore,  of  these  precedents,  the  question 
arises,  H'nat  are  impeachable  offense*  under  the  provi- 
sions of  our  Constitution  ? 

To  analize,  to  compare,  to  reconcile  these  precedents,  is  a 
work  rather  for  the  closet  than  the  forum.  In  order,  there- 
fore, to  spare  vour  attention,  I  have  preferred  to  state  the 
result  to  which  I  have  arrived,  and  that  you  may  see  the 
authorities  and  discussions,  both  in  this  -country  and  in 
England,  from  which  we  deduce  our  propositions,  so  tar  as 
applicable  to  this  case,  I  pray  leave  to  lay  before  you.  at 
the  close  of  my  argument,  a  brief  of  all  the  precedents  and 
I  authorities  upon  this  subject,  in  both  countries,  for  which 
j  I  am  indebted  to  the  exhaustive  and  learned  labors  of  my 
friend,  the  honorable  William  Lawrence,  of  Ohio,  mem- 
ber of  the  Judiciary  Committee  of  the  House  of  Represen- 
tatives, in  which  I  fully  concur  and  which  I  adopt. 

We  define,  therefore,  an  impeachable  high  crime  or  mis- 
demeanor to  be  one  in  Us  nature  or  consequences  sub- 
versive of  some  fundamental  or  essential  principle  of 
government,  or  highly  prejudicial  to  the  public  interest* 
and  this  may  consist  of  a  violation  q/  the  Constitution, 
0/  law,  of  an  ojffp'ial  oath,  or  of  duty,  by  an  act  com- 
mitted or  omitted,  or,  without  violating  a  positive  laic, 
by  the  abuse  of  discretionary  powers  from  improper 
motives,  or  for  any  improper  purpose. 

The  first  criticism  which  will  strike  the  mind  on  a  enr- 
sory  examination  of  this  definition  is,  that  some  of  the  enu- 
merated acts  are  not  within  the  common-law  definition  of 
crimes.  It  is  but  common  learning  that  in  the  English  pre- 
cedents the  words  "high  crimes  and  misdemeanors"  are 
universally  used;  but  any  malversation  in  office,  highly 
prejudicial  to  the  public  interest  or  subversive  of  some 
fundamental  principle  of  government  by  which  the  safety 
of  a  people  may  be  in  danger,  is  a  high  crime  against  the 
nation,  as  the  term  is  used  in  parliamentary*  law. 

Hallam,  in  his  Constitutional  History  of  England,  cer- 
tainly deduces  this  doctrine  from  the  precedents,  and  espe- 
cially Lord  Danby,  case  11,  State  Trials,  600,  of  which  he 
Bays  :— 

The  Commons,  in  impeaching  Lord  Danby.  went  a  great 
way  toward*  e-tVlishiog  the  principle  that  no  minister 
can  shelter  himself  behind  the  throne  by  pleading  obedi- 
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ence  to  the  orders  of  his  eovereign.  He  is.  answerable  for 
the  justice,  the  hontstv,  the  utility  Qf  cUl  measures  ema- 
nating from  the  Grown,  an  well  a*  for  their  le-jalit)/;  and 
thus  the  executive  administration  is,  or  ought  to  be.  sub- 
ordinate iu  all  great  matters  of  policy  to  the  •  uoerinten- 
dence  and  virtual  control  of  the  two  houses  of  Parliament. 

Mr.  Christian,  in  hi*  notes  to  the  Commentaries  of  Black- 
stone,  explains  the  collocation  and  use  of  the  words  "high 
crimes  and  misdemeanors"  by  saying:— 

When  the  words  "high  crimes  and  misdemeanors"  are 
need  in  prosecutions  by  impeachment,  the  words  "high 
crimes"  nave  no  definite  signification,  but  are  used  inerelj' 
to  give  greater  solemnity  to  ihe  charge. 

A  like  interpretation  mu*t  have  been  given  by  the 
frainers  of  th:j  Constitution,  because  a  like  definition  to 
ours  was  in  the  mind  of  Mr.  Madison,  to  whom  more  than 
to  any  other  we  are  indebted  for  the  phraseology  of  our 
Constitution,  for,  in  the  first  Congress,  when  dutcUBSing 
the  power  to  remove  an  officer  by  the  President,  which  is 
one  of  the  very  material  questions  before  the  Senate  at  this 
mom<  it,  he  uses  the  following  words:— 

Tho  danger  consists  mainly  in  this:— That  the  President 
can  displace  from  office  a  man  whose  merits  require  he 
should  be  continued  in  it.  In  the  first  place,  ho  will  be 
impeachable  by  the  House  for  such  an  act  of  maladminis- 
tration, for  I  contend  that  the  wanton  removal  of  merito- 
rious officers  would  subject  him  to  impeachment  and  re- 
moval from  his  own  high  trust. 

Strengthening  this  view,  we  find  that  within  ten  years 
afterwards  impeachment  was  applied  by  the  ver}-  men 
who  framed  the  Constitution  to  the  acts  of  public  officers, 
whicli  under  no  common  law  definition  could  be  justly 
called  crimes  or  misdemcanois,  either  high  or  low.  Leav- 
ing, however,  the  correctness  of  our  proposition  to  be  sus- 
tained by  the  authorities  we  furnish,  we  are  naturally 
brought  to  the  consideration  of  the  method  of  the  proced- 
ure, and  the  nature  of  the  proceedings  in  cases  of  impeach- 
ment, and  the  character  and  powers  of  the  tribunal  by 
which  high  crimes  and  misdemeanors  are  to  be  adjudged 
or  determined. 

One  of  the  important  questions  which  meets  us  at  the 
outset  is.  Is  this  proceeding  n  trial,  as  that  term  is  under- 
stood so  far  as  relates  to  the  rights  and  duties  of  a  court 
and  jury  upon  an  indictment  for  crime?  Is  it  not  rather 
more  in  the  nature  of  an  inquest  of  office? 

The  Constitution  seems  to  have  determined  it  to  be  the 
latter,  because,  under  its  provisions  the  right  to  retain  and 
hold  office  is  the  only  subject  that  can  be  finally  adjudi- 
cated ;  all  preliminary  inquiry  being  carried  on  solely  to 
determine  that  question  and  that  alone. 

All  investigations  of  fact  are  in  Bome  sense  trials,  but 
not  in  the  sense  in  which  the  word  is  used  by  courts. 

Agai",  as  a  correlative  question  :— 

Is  this  bodv,  now  sitting  to  determine  the  accusation  of 
the  House  of  Representatives  against  the  President  of  the 
United  States,  the  Senate  of  the  United  States,  or  a  court? 

I  trust.  Mr.  President  and  Senators,  I  may  be  pardoned 
for  making  some  suggestions  upon  these  topics,  because  to 
us  it  seems  these  are  questions  not  of  forms,  but  of  sub- 
stance. If  this  body  here  is  a  court  in  any  manner  as  con- 
tra-distinguished from  the  Senate,  then  we  agree  that 
many,  if  not  all  the  analogies  of  the  procedures  of  courts 
must  obtain ;  that  the  common-law  incidents  of  a  trial  in 
court  must  haye  place:  that  you  may  be  bound  in  your 
proceedings  and  adjudication  by  the  rules  and  precedents 
of  the  common  or  statute  law;  that  the  interest,  bias  or 
preconceived  opinions  or  affinities  to  the  party,  of  the 
judges,  may  be  open  to  inquiry,  and  even  the  rules  of 
order  and  precedents  in  courts  should  have  effect:  that  the 
manager!  of  the  House  of  Representatives  must  conform 
to  tii  =>e  rules  as  they  would  be  applicable  to  public  or 
private  prosecutors  01  crime  in  courts,  and  that  the  ac- 
cused may  claim  the  benefit  of  tho  rule  in  criminal  cases, 
tha.  he  may  only  be  convicted  when  the  evidence  makes 
the  fact  clear  beyond  reasonable  doubt,  inrtead  of  by  a 
pr«  ponderance  of  the  evidence. 

We  claim  and  respectfully  insist  that  this  tribunal  has 
none  <  f  the  attributes  of  a  judicial  court,  as  they  are  com- 
monly received  and  understood.  Of  course,  this  question 
must  be  largely  determined  by  the  express  provisions  of 
the  Constitution,  and  in  it  there  is  no  word,  us  is  well 
known  to  you,  Senators,  which  gives  the  slightest  coloring 
to  the  idea  that  this  is  a  court,  save  that  in  the  trial  of  this 
particular  respondent,  the  Chief  Justice  of  the  Supreme 
Court  must  preside.  But  even  this  provision  can  have  no 
determining  effect  upon  the  Question,  because,  is  not  this 
the,  s  mie  tribunal  in  all  its  powers,  incidents  and  duties, 
when  "ther  civil  officers  are  brought  to  its  bar  for  tiial, 
when  the  Vice  President  (not  a  judicial  officer)  must  pre- 
side!'' Can  it  be  contended  for  a  moment  that  this  is  the 
Senate  of  the  United  States  when  sitting  on  the  trial  of  nil 
other  officers,  and  a  court  only  when  the  President  is  at 
the  bar?  solely  because  in  this  case,  the  Constitution  has 
designated  the  Chief  Justice  aa  the  presiding  officer? 

'i  hr  fact  that  Senators  are  sitting  for  this  purpose  on 
oath  or  affirmation  docs  not  influence  the  argument,  be- 
came it  is  well  understood  that  this  was  but  a  substitute 
for  the  obligation  of  honor  under  which,  by  the  theory  of 
the  British  Constitution,  the  peers  of  England  were  sup- 
posed t<>  sit  in  like  cases. 

A  peer  of  England  makes  answer  in  a  court  of  chancery 
upon  honor,  when  a  common  person  must  answer  upon 
oath.  But  our  fathers,  sweeping  away  all  distinction*  of 
caste,  require  every  man  alike,  acting  in  a  solemn  proceed- 
ing ! ike  this,  to  take  an  oath.  Our  Constitution  holds  all 
good  ii  en  alike  honorable,  and  entitled  to  honor. 

The  idea  that  this  tiibunal  was  a  court  soems  to  have 
crept  in  because  of  the  anal  try  ts  similar  proceedings  in 
trials  before  thw  liouso  of  Lords. 


Analogies  have  ever  been  found  deceptive  and  illusory. 
Before  such  analogy  is  invoked  we  must  not  forget  t  hat  the 
Houses  of  Parliament  at  first,  and  latterly  the  House  of 
Lords,  claimed  and  exercised  jurisdiction  over  all  crimes, 
even  where  the  punishment  extended  to  life  and  limb.  Bv 
express  provision  of  our  Constitution  all  such  jurisdiction 
is  taken  from  the  Senate,  and  "the  judicial  power  of  tho 
L  nited  States  is  vested  in  one  Supreme  Court,  and  such  in- 
ferior courts  as  from  time  to  time  Congress  mav  oidain 
and  establish."  We  suggest,  therefore,  that  we  are  in  tho 
presence  of  the  Senate  of  the  United  States,  convened  as  a 
constitutional  tribunal,  to  inquire  into  and  determine 
whether  Andrew  Johnson,  because  of  malversation  in 
office,  is  longer  fit  to  retain  the  office  of  President  of  tho 
United  States,  or  hereafter  to  hold  any  office  of  honor  or 
profit. 

I  respectfully  submit  that  thus  far  your  mode  of  pro- 
ceeding has  no  analogy  to  that  of  a  court.  You 
issue  a  summons  to  give  the  respondent  notice  of 
the  case  pending  against  him.  You  do  not  sequester 
his  person— you  do  not  require  his  personal  appear- 
ance even;  you  proceed  against  him,  and  will  go  on  to 
determine  his  cause  in  his  absence,  and  make  the  final 
order  therein.  How  different  is  each  step  from  those  of 
ordinary  criminal  procedure. 

A  constitutional  tribunal  solely,  j-ou  are  bound  by  no  law, 
either  statute  or  common,  which  may  limit  3  our  constitu- 
tional prerogative.  You  consult  no  precedents,  save  tiioBe 
of  the  law  and  custom  of  parliamentary  bodies.  You  are 
a  law  unto  yourselves,  bound  only  by  the  natural  princi- 
ples of  equity  and  justice,  and  that  aalus  i>oj/uli  aupretna 
est  lex. 

Upon  these  principles  and  parliamentary  law  no  judges 
can  aid  you,  and.  indeed,  in  late  years,  the  judges  of  Eng- 
land in  the  trial  of  impeachment,  declined  to  s;>eak  to  a 
question  of  parliamentary  law,  even  at  the  request  of  the 
House  of  Peers,  although  they  attended  on  them  in  their 
robes  of  office. 

Nearly  five  hundred  years  ago,  in  1338,  the  House  of 
Lords  resolved,  in  the  case  ot  Belknap  and  the  other 
judges,  "that  these  mat.' -era,  when  brought  before,  them, 
shall  be  discussed  and  adjudged  by  the  course  of  Parlia- 
ment, and  not  by  the  civil  law,  nor  by  the  common  law  of 
the  land  used  in  other  inferior  courts."  And  that  regula- 
tion, which  was  in  contravention  of  the  opinion  of  all  the 
judges  of  England,  and  against  the  remonstrance  of 
Richard  II,  remains  the  unquestioned  law  of  England  to 
this  day. 

Another  determining  quality  of  the  tribunal,  distin- 
guishing it  from  a  court  and  the  analogies  of  ordinary 
legal  proceedings,  and  showing  that  it  is  a  Senate  only,  is 
that  there  can  be  no  right  of  challenge  by  either  party  to 
any  of  its  membersfor  favor  or  malice,  affinity  or  interest. 

This  has  been  hero  from  the  earliest  times  in  Parliament, 
even  when  that  v^jjs  the  high  court  of  judicature  of  the 
realm,  sitting  to  pcraish  all  crimes  against  the  peace, 

In  the  case  of  the  T)uke  of  Somerset  (1  How  ell's  State 
Trials,  p.  521),  as  early  as  1551,  it  was  held  that  the  Di.ke  of 
Northumberland  and  the  Marquis  of  Northampton  and 
tho  Earl  of  Pembroke,  for  an  attempt  upon  v  hose  lives 
Somerset  was  on  trial,  should  sit  in  judgment  upon  him 
against  the  objection  of  the  accused  because  "a  peer  of  tho 
realm  might  not  be  challenged." 

Again,  the  Duke  of  Northumberland,  (ibid,  1st  Stato 
Trials,  p.  765.)  Marquis  of  Northampton  and  Earl  of  War- 
wick, on  trial  for  their  crimes,  A.  D.  1553,  before  the  Court 
of  the  Lord  High  Steward  of  Englaud,  being  one  of  the 
prisoners,  inquired  whether  any  such  persons  as  were 
equally  culpable  in  that  crime,  and  those  by  whose  letters 
and  commandments  he  was  directed  in  all  his  doings, 
might  be  his  judges  or  pass  upon  hia  trial  at  his  death.  It 
was  answered  that:— 

"If  any  were  as  deeply  to  be  touched  as  himself  in  that 
case,  yet  aB  long  as  no  attainder  of  record  were  against 
them,  the3r  were  nevertheless  persons  able  in  the  law  to 
pass  upon  any  trial,  and  not  to  be  challenged  therefor,  but 
at  the  Prince's  pleasure. 

Again,  on  the  trial  of  the  Earls  of  Essex  and  Southamp- 
ton (ibid.,  1  State  Trials,  p.  1836)  for  high  treason,  before 
all  the  justices  of  England,  A.  D.  1600,  the  Earl  of  Essex  de- 
sired to  know  of  my  Lord  Chief  Justice  whether  he  might 
challenge  any  of  the  peers  or  no.  Whereunto  the  Lord 
Chief  Justice  answered  'No.'  " 

Again,  in  Lord  Audley's  case  (ibid  3  State  Trials,  page 
403.  A.  1).  1631),  it  was  que-tioncd  whether  a  peer  might 
challenge  his  peers,  as  in  the  case  of  common  jurats.  It 
was  answered  by  all  the  judges,  after  consultation,  "ho 
might  not."  [This  case  was  of  more  value,  because  it  was 
an  indictment  for  being  accessory  to  rape  upon  his  own 
wife,  and  had  no  political  influence  in  it  whatt  ver.  1  Tho 
same  point  was  ruled  in  the  CountesB  of  Essex's  case,  on 
trial  for  treason.  (Moore's  Reports,  621.) 

In  the  Earl  of  Portland's  »se,  A.  D.  1701  (ibid.  State 
Trials,  page  2*8).  the  Comttsfm  objected  that  Lord  Sum- 
mers, the  Earl  of  Oxford  and  Lord  Halifax,  who  had  been 
impeached-by  the  Commons  before  the  House  of  Lords  for 
being  concerned  in  the  same  acts  for  which  Portland  w  as 
being  brought  to  trial,  voted  nnd  acted  with  the  House  of 
Lo.  Is  in  the  preliminary  proceedings  of  said  -trial,  and 
were  upon  a  committee  of  conference  in  relation  thereto. 
But  the  lords,  after  discussion,  solemnly  resolved  "That 
no  lord  of  Parliament,  impeached  of  high  crimoB  and 
misdemeanors,  can  bo  precluded  from  voting  on  any 
occasion  except  on  his  own  trial.'* 

In  the  trial  of  Lord  Viscount  Melville.  A.  D.  1806,  (ibid. 
29  State  Trials,  p.  1398),  some  observations  having  been 
mado  as  to  the  possible  bia»  of  some  portion  of  the  peers  (hy 
the  counsel  for  defendant).  Mr.  Whitebread,  one  of  tho  ma- 
nagers  on  the  part  of  the  Commons,  answered  as  folio  v.  s:— 
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"My  lords,  as  to  your  own  court,  something  has  been 
throw  n  cut  about  the  possibility  of  a  challenge.  Upon 
such  a  subject  it  will  not  be  necessary  to  say  more  than 
this,  which  has  been  admitted— that  an  order  was  given 
by  the  House  of  Commons  to  prosecute  Lord  Melville  in  a 
court  of  law  u  here  he  would  have  the  right  to  challenge 
his  jurors.  •  *  *  What  did  the  noble  ViBcount 
then  do  by  the  means  of  one  of  his  friends? 
From  the  mouth  of  that  learned  gentleman  came  at  Inst 
tbe  successful  motion— 'That  Henry,  Viscount  of  Mel- 
ville, be  impeached  of  high  crimes  and  misdemeanors."  I 
am  justified,  then,  in  saying  that  he.  is  here  by  his  own 
option  •  *  •  But,  my  lords,  a  challenge  to  your 
lord-hips!  Is  not  every  individual  peer  the  guardian  of 
hi»  ow  n  honor? 

In  the  trial  of  Warren  Hastings  the  same  roint  was 
ruled,  or,  more  properly  speaking,  taken  for  granted,  for  of 
the  more  than  one  hundred  and  seventy  peers  who  com- 
menced the  trial,  but  twenty-nine  sat  and  pronounced  the 
verdict  at  the  clone,  and  some  of  these  were  peers  created 
siuce  the  trial  beg  m,  and  had  not  heard  either  the  opening 
or  much  of  the  evidence;  and  during  the  trial  there  had 
been  bf  death,  succession  and  creation,  more  than  one 
hundn  d  and  eighty  changes  in  the  House  of  Peers,  who 
were  his  judges. 

We  have  abundant  authority,  also,  on  this  point  in  our 
own  country.  In  the  case  of  Judge  Pickering,  who  was 
tried  .March,  1804,  for  drunkenness  in  ofhee,  although  un- 
defended in  form,  yet  he  had  all  his  rights  preserved.  This 
tri.il  being  postponed  a  session;  three  Senators— Samuel 
Smith,  ol  Maryland :  Israel  Smith,  of  Vermont,  and  John 
Smith,  of  New  Vork—  w  ho  had  all  been  members  of  the 
House  of  Representatives,  and  there  voted  in  favor  of  im- 
peaching Judge  Pickering,  were  Senators  when  his  trial 
came  oh. 

Mr.  Smith,  of  New  York,  raised  the  question  asking  to 

be  excused  from  voting.  Mr.  Smith,  ot  Maryland,  declared 
"he  would  not  be  iunuenced  from  his  duty  by  any  false 
delicacy ;  that  he,  for  his  part,  felt  no  delicacy  upon  the 
subject;  the  vote  he  had  given  in  the  other  House  to  im- 
peach Judge  Pickering,  would  have  no  influence  upon  him 
In  the  court  ;  his  constituents  had  a  right  to  his  vote, 
and  he  would  not  by  any  act  of  hie  deprive,  or  const  nt 
to  deprive  them  of  their  right,  but  would  claim  and  ex- 
ercise it  upon  this  aB  upon  every  other  question  that 
might  be  submitted  to  the  Senate  while  he  bad  the  honor 
of  a  feat." 

A  vote  being  had  upon  the  question,  it  was  determined 
that  these  gentlemen  should  sit  and  vote  on  the  trial.  This 
paased  in  the  athrmative,  by  a  vote  of  19  to  7,  and  all  the 
gentlemen  sat  and  voted  on  every  question  during  the 
trial 

On  the  trial  of  Samuel  Chase  before  the  Senate  of  the 
United  States,  no  challenge  was  attempted,  although  the 
case  was  decided  by  an  almost  strict  partv  vote  in  high 
party  times,  and  doubtless  many  of  the  Senators  had 
formed  and  expressed  opinions  upon  hia  conduct.  That 
arbitrary  judge,  but  learned  lawyer,  knew  too  much  to  at- 
tempt any  such  futile  movement  as  a  challenge  to  a  Sena- 
tor. Certain  it  is  that  the  proprieties  of  the  occasion  were 
not  marred  by  the  worse  than  anomalous  proceeding  of 
the  challenge  of  one  Senator  to  another,  especially  betore 
the  defendant  had  appeared. 

Ni.r  did  the  managers  exercise  the  right  of  challenge,  al- 
though Senators  Smith  and  Mitchell  of  New  York  were 
members  of  the  Senate  on  the  trial,  and  voted  not  guilty 
on  every  article,  who  had  been  members  of  the  House 
when  the  articles  were  found,  and  had  there  voted  steadilv 
against  the  whole  proceeding. 

Judge  Peck's  case,  which  was  tried  in  1831,  affords  an- 
other instance  in  point. 

The  conduct  of  Judge  Peck  had  been  the  subject  of  much 
animadversion  and  comment  by  the  public,  and  had  been 
for  four  years  pending  before  the  Congress  of  the  United 
States  before  it  finally  came  to  trial.  Jt  waB  not  possible 
but  that  many  of  the  Senate  had  both  formed  and  ex- 
pressed opinions  upon  Peck's  proceedings,  and  yet  it 
never  occurred  to  that  good  lawyer  to  make  objections  to 
his  :  i.  ;•  .  Nor  did  the  managers  challenge,  although 
WTebster,  of  Massachusetts,  was  a  member  of  the  commit- 
tee of  the  House  of  Representatives,  to  whom  the  petition 
for  impeachment  was  referred,  and  which,  afier  exami- 
nation, reported  thereon  "leave  to  withdraw,"  and 
Sprague,  of  Maine,  voted  against  the  proceedings  in  the 
House,  while  Livingston,  oi  Louisiana,  voted  lor  tnem. 

All  of  these  gentlemen  Bat  upon  the  trial,  and  voted  as 
they  did  in  the  House.  A  very  remarkable  and  instructive 
ca<-e  was  that  of  Judge  Addison,  of  Pennsylvania,  in  1804. 
There,  after  the  articles  of  impeachment  were  framed,  the 
trial  was  postponed  to  another  session  of  the  Legislature. 
Meauw  hip  .  three  members  of  the  House  of  Kepresenta- 
tivei  u  ho  had  voted  for  the  articles  of  impeachment  were 
elected  to  the  Senate,  and  became  the  triers  of  the  articles 
of  impeachment  of  «  hich  they  had  solemnly  voted  the  re- 
spond* nt  to  be  guilty. 

To  their  sitting  on  the  trial  Judge  Addison  objected,  but 
after  an  exhaustive  argument  his  objection  was  overruled, 
17  to  5.  Two  of  the  minority  were,  the  gentlemen  who  had 
voted  him  guilty,  and  who  themselves  objected  to  sitting 
on  the  trial. 

Thus  standi  the  case  upon  authority.  How  does  it  stand 
upon  princ  iple? 

In  a  conference  held  in  1691,  between  the  lords  and  com 
mons.  on  a  proposition  to  limit  the  number  of  judges,  the 
lords  made  answer: — 

"1  hat  in  the  case  of  impeachment,  which  are  the  groans 
of  the  people,  and  for  the  highest  crimes,  and  carry  with 
tlicin  a  greater  supposition  of  guilt  than  any  other  accu- 
sation, there  all  the  lordi  muBt  judge." 


There  have  been  many  instances  in  England  where  this 
necessity,  that  no  peer  be  excused  from  sitting  on  such 
trial*,  has  produced  curious  results.  Brothers  have  sat 
upon  the  trials  of  brothers ;  fathers  upon  the  trial,  of  sons 
and  daughters;  uncles  upon  the  trials  of  nephews  and 
nieces ;  no  excuse  beiug  admitted. 

One.  and  a  most  peculiar  and  painful  instance,  will  suf- 
fice upon  this  point  to  illustrate  the  strength  of  the  rule. 
In  the  trial  of  Anne  Bolcvn,  the  wife  of  one  soven  ign  of 
Knghmd.  and  the  mother  of  an  >ther,herfather,Lord  Koche- 
fort,  and  her  uncle,  the  Duke  of  Norfolk,  sat  as  judges  and 
voted  guilty,  although  one  of  the  charpes  against  daughter 
and  niece  was  a  criminal  intimacy  with  her  brother,  tho 
sou  and  nephew  of  the  judges. 

It  would  seem  impossible  that  in  a  proceeding  before 
such  a  tribunal  so  constituted,  there  could  be  a  challenge, 
because  as  tho  number  of  triers  is  limit,  d  by  law,  and  as 
there  are  not  now,  and  never  ha\e  been,  any  provisions 
either  in  England  or  in  this  country  for  substituting 
another  for  the  challenged  party,  as  a  talesman  is  substi- 
tuted in  a  jury,  the  accused  might  escape  punishment 
altogether  by  challenging  a  Buflleient  number  to  prevent 
a  quorum;  or  the  accusers  might,  oppress  the  respondent 
by  challenging  all  persons  fa\  orubls  to  him  until  the  neces- 
sary unanimity  for  conviction  whs  secured. 

'1  his  proceeding  being  but  an  inquest  of  olhce,  and,  ex- 
cept in  a  few  rare  instances,  always  partaking,  more  or 
less,  of  political  considerations,  and  required  to  be  dis- 
cussed, before  presentation  to  the  triers,  bv  the  co-ordi- 
nate branch  of  the  legislature,  it  is  impossible  that  Sena- 
tors should  not  have  opinions  and  convictions  upon  tho 
subject  matter  more  or  less  decidedly  formed  before  the 
case  reaches  them.  If,  therefore,  challenges  could  be  al- 
lowed because  of  such  opinions,  as  in  the  case  of  jurors,  no 
trial  could  go  forward,  because  every  intelligent  Senator 
could  be  objected  to  upon  one  side  or  the  other. 

I  should  have  hardly  dared  to  trouble  the  Senate  with 
such  minuteness  of  citation  and  argument  upon  this  point, 
were  it  not  that  certain  persons  and  papers  outside  of  this 
body,  by  eopH*trieB  drawn  from  the  analogies  of  the  pro- 
ceedings in  courts  before  juries,  have  endeavored,  in  ad- 
vance, to  prejudice  the  public  mind,  but  little  instructed 
in  this  topic,  because  of  the  iufrequeucy  of  impeachments, 
against  the  legal  validity  and  propriety  of  the  proceedings 
upon  this  trial. 

I  may  he  permitted,  without  offense,  further  to  state, 
that  these  and  similar  reasons  have  prevented  the  mana- 
gers from  objecting,  by  challenge  or  othcrw  ise,  to  the  com- 
petency of  one  of  the  triers,  of  near  affinity  to  the  accused. 

We  believe  it  is  his  right,  nay,  his  duty,  to  the  State  he 
represents,  to  sit  upon  the  trial  as  he  would  upon  any 
other  matter  which  should  come  before  the  Senate.  His 
scat  and  vote  belongs  to  his  constituents,  and  not  to  him- 
Belf,  to  be  used,  according  to  his  best  judgment,  upon  every 
grave  matter  that  comes  before  the  Senate. 

Again,  as  political  considerations  are  in  this  trial,  raising 
questions  of  interest  to  the  constituents  of  every  Senator, 
it  is  his  right  and  duty  to  express  himself  as  fully  and 
freely  upon  such  questions  as  upon  any  other,  even  to  ex- 
press a  belief  in  the  guilt  or  innocence  of  the  accused,  or 
to  say  he  will  sustain  him  in  the  course  he  is  taking, 
although  he  so  says  after  accusation  brought. 

Let  me  illustrate.  Suppose  that  after  this  impeachment 
had  been  voted  by  the  House  of  Representatives,  the  con- 
stituents of  any  Senator  had  called  a  public  meeting  to 
sustain  the  President  against  what  they  were  pleased  to 
term  the  "tyrannical  acts  of  Congress  towards  him  in  im- 
peaching  him,"  and  should  call  upon  their  Senator  to 
attend  and  take  part  in  such  meeting.  I  do  not  conceive 
that  it  would  or  ought  to  be  legally  objected  against  him 
as  a  disqualification  to  sit  upon  this  trial,  upon  the  princi- 
ples I  have  stated,  if  he  should  attend  the  meeting  or  favor 
the  object,  or  if  his  engagements  in  the  Senate  prevented 
his  leaving. 

I  have  not  been  able  to  find  any  legal  objection  in  the 
books  to  his  writing  a  letter  to  such  meeting,  containing, 
among  other  things,  statements  like  the  following:— 

Senate  Cha.muf.r,  Feb.  24, 1868.— Gentlemen :— My  pub- 
lic and  professional  engagements  will  be  such  on  the  4th  of 
March  that  I  am  reluctantly  compelled  to  decline  your  in- 
vitation to  be  present  and  address  the  meeting  to  be  held 
in  your  city  on  that  day.  *«*•*«• 

That  the  President  ot  the  United  States  has  sincerely  en- 
deavored to  preserve  those  (our  free  institutions)  from  vio- 
lation 1  have  no  doubt,  and  I  have,  therefore,  throughout 
the  unfortunate  ditlerence  of  opinion  between  him  and 
Congress  sustained  him.  And  this  I  shall  continue  to  do 
so  long  as  he  Bliall  prove  faithful  to  duty.  With  my  best 
thanks  for  the  honor  you  have  done  me  by  your  invitation, 
and  regretting  that  it  is  not  in  my  power  to  accept  it, 
I  remain,  with  regard,  your  obedient  servant, 

REVERDY  JOHNSON. 

Wo  should  have  as  much  right  to  expect  his  vote  on  a 
clearly  proven  case  of  guilty,  as  had  King  Henry  the 
Eighth  to  hope  for  the  vote  of  her  father  againbt  his  wife. 
He  got  it. 

King  Henry  knew  the  strength  of  his  case,  and  we  know 
the  strength  of  ours  against  this  respondent. 

If  it  is  said  that  this  is  an  infelicity,  it  is  a  sufficient  and 
decisive  answer  that  it  is  the  infelicity  of  a  precise  consti- 
tutional pi  ovision,  which  provides  that  the  Senate  shall 
have  the  sole  power  to  try  impeachment,  and  the  only  se- 
curity against  bias  or  prejudice  on  the  part  of  any  Senator 
is  that  two-thirds  of  the  Senators  present  are  necessary 
for  conviction. 

To  this  rule  there  is  but  one  possible  exception,  founded 
©n  both  reason  and  authority,  that  a  Senator  may  not  be 
a  judge  in  his  ov  a  e»ie.  I  haTe  thought  it  necessary  to 
determine  the  nature  and  attributes  of  the  tribunal,  before 
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we  attend  to  the  scope  and  meaning  of  the  accusation  be- 
fore it. 

The  first  eight  article*  net  out  in  several  distinct  forms 
the  acts  of  the  respondent  in  removing  Mr.  Stauton  from 
office,  and  appointing  Mr.  Thomas,  ad  interim,  differing 
in  legal  effect  in  the  purposes  for  which  and  the  intent 
■with  which  either  or  both  of  the  acts  were  done,  and  the 
legal  duties  and  rights  infringed,  and  the  acts  of  Congress 
violated  in  so  doing 

All  the  articles  allege  these  acts  to  be  in  contravention 
of  his  oath  of  office,  and  in  disregard  of  the  duties  thereof. 

If  they  are  so,  however,  the  President  might  have  the 
<power  to  do  them  under  the  law ;  still,  being  so  done,  they 
are  acts  of  official  misconduct,  and,  as  we  have  seen,  im- 
peachable. 

The  President  has  the  legal  rower  to  do  many  acts 
which,  if  done,  in  disregard  of  his  duty,  or  for  improper  i 

Surposcs,  then  the  exercise  of  that  power  is  an  official  mis-  j 
cmeanor. 

Ex.  gr:  he  has  the  power  of  pardon ;  if  exercised  in  a  i 
given  case  for  a  corrupt  motive,  as  for  the  payment  of  I 
iuoney.  or  wantonly  pardoning  all  criminals,  it  would  be 
a  misdemeanor.  Examples  might  be  multiplied  inden-  I 
nitely. 

Article  first,  stripped  of  legal  verbiage,  alleges  that,  hav-  I 
ing  suspended  Mr.  Stanton  and  reported  the  same  to  the 
Senate,  which  refmed  to  concur  in  the  suspension,  and 
Stanton  having  rightfully  resumed  the  duties  of  his  office, 
the  respondent,  with  knowledge  of  the  facts,  issued  an 
order,  which  is  recited,  for  Stanton's  removal,  with  intent 
to  violate  the  act  of  March  2.  1867,  to  regulate  the  tenure 
of  certain  civil  offices,  and  with  the  further  intent  to  re- 
move Stanton  from  the  office  of  Secretary  of  War,  then  in 
the  lavv  ful  discharge  of  its  duties,  in  contravention  of  said 
act  without  the  advice  and  consent  of  the  Senate,  and 
against  the  Constitution  of  the  United  States 

Article  2  charges  that  the  President,  without  authority 
of  law,  on  the  21st  of  February,  1868,  issued  letter  of  au- 
thority to  Lorenzo  Thomas  to  act  as  Secretary  of  War  ad 
interim,  the  Senate  being  in  session, In  violation  of  tho 
Tenure  of  Office  act,  and  with  intent  to  violate  it  and  the 
Constitution,  there  being  no  vacancy  in  the  office  of  Sec- 
retary of  War. 

Article  3  alleges  the  same  act  as  done  without  authority 
of  law,  and  alleges  an  intent  to  violate  the  Constitution. 

Article  4  charges  that  the  President  conspired  w  ith  Lo- 
renzo Thomas  and  divers  other  persons,  with  intent,  by 
intimidation  and  threats,  to  prevent  Mr.  Stanton  from 
holding  the  office  of  Secretary  of  War,  in  violation  of  the 
Constitution  and  of  the  act  of  July  31,  1861. 

Article  5  charges  the  came  conspiracy  w  ith  Thomas  to 
prevent  Mr.  Stanton's  holding  his  office,  and  thereby  to 
prevent  the  execution  of  the  civil  tenure  act. 

Article  6  charges  that  the  President  conspired  with 
Thomas  to  seize  and  posses  the  property  under  the  control 
of  the  War  Department  by  force,  in  contravention  of  the 
act  of  July  31,  1861,  and  w  ith  intent  to  disregard  the  civil 
tenure  of  office  act. 

Article  7  charges  the  same  conspiracy,  with  intent  only 
to  violate  the  civil  tenure  of  office  act. 

Articles  3d.  4th,  5th.  Gth,  and  7th  may  be  considered  to- 
gether, as  to  the  proof  to  support  thein. 

It  n  111  be  shown  that  having  removed  Stanton  and  ap- 
pointed Thomas,  the  President  sent  Thomas  to  the  War 
Office  to  obtain  possession  j  that  having  been  met  by  Stan- 
ton with  a  denial  of  his  rights,  Thomas  retired,  and  after 
consultation  with  the  President,  Thomas  asserted  his  pur- 
pose to  take  possession  of  the  War  Office  bv  force,  making 
his  boast  in  several  public  places  of  his  intentions  so  to 
do.  but  was  prevented  by  being  promptlv  arrested  by  pro- 
cess from  the  court. 

This  will  be  shown  by  the  evidence  of  Hon.  Mr.  Van 
Horn,  a  member  of  the  House,  who  was  present  when  the 
demand  for  possession  of  the  War  Office  was  made  by  Ge- 
neral Thomas,  already  made  public. 

By  the  testimony  of  the  Hou.  Mr.  Burleigh,  who,  after 
that,  in  the  evening  of  the  twenty-first  of  February,  was 
told  by  '1  homas  that  he  intended  to  take  possession  of  the 
War  Office  by  force  the  following  morning,  and  invited 
him  up  to  see  the  performance.  Mr.  Burleigh  attended, 
but  the  act  did  not  come  off,  lor  Thomas  had  been  arrested 
and  held  to  bail. 

By  Thomas  boasting  at  Willards'  Hotel  on  the  same 
evening  that  he  should  call  on  General  Grant  for  military 
force  to  put  him  in  possession  of  the  office,  and  he  did  not 
sec  how  <;rant  could  refuse  it. 

Article  8  charges  that  the  appointment  of  Thomas  was 
made  for  the  purpote  of  getting  control  of  the  disburse- 
ment of  the  moneys  appropriated  for  tho  military  service 
and  Department  of  War. 

In  addition  to  the  proof  already  adduced,  it  will  bo 
shown  that  alter  the  appointment  of  Thomas,  which 
must  have  been  known  to  the  member/- of  bis  Cabinet, 
the  President  caused  a  formal  notice  to  be  served  on  the 
Secretary  ol  the  Treasury,  to  the  end  that  the  Secretary 
might  answer  the  requisitions  for  money  of  Thomas,  and 
this  was  only  prevented  by  the  firmuess  with  which 
Stant'. u  retained  possession  of  the  books  and  papers  of 
the  War  Office. 

It  u  ill  be  seen  that  every  fact  charged  in  Article  1  is  ad- 
mitted by  the  answer  of  the  respondent;  the  intent  is 
also  admitted  as  charged:  that  is  to  say.  to  set  aside  tho 
civil  tenure  of  office  act,  aud  to  remove  Mr.  Stantou  from 
the  Office  for  the  Secretary  of  the  Department  of  War 
without  the  advice  and  consent  of  the  Senate,  and,  if  not 
iusti:ied,  contrary  to  the  provisions  of  the  Constitution 
itself. 

The  only  question  remaining  Is,  docs  the  respondent- 
Jtistify  himself  by  the  Constitution  aud  laws? 


On  this  he  avers,  that  by  tho  Constitution,  there  is  "con- 
ferred on  the  President,  as  a  part  of  the  executive  power, 
the  power  at  any  and  all  times  of  removing  from  office  all 
executive  officers  for  cause,  to  be  judged  of  by  the  Presi- 
dent alone,  and  that  he  verily  believes  that  the  executive 
power  of  removal  from  office,  confided  to  him  by  the  Con- 
stitution, as  aforesaid,  includes  the  power  of  suspension 
from  office  indefinitely." 

Now,  theee  offices,  so  vacated,  must  be  filled,  tempora> 
rily  at  least,  by  his  appointment,  because  government 
must  go  on ;  there  can  be  no  interregnum  in  the  execution 
of  the  laws  in  an  organized  government ;  he  claims,  there- 
fore, of  necesf  it3%  the  right  to  fill  their  places  with  ap- 
pointments of  his  choice,  and  that  this  power  cannot  bo 
restrained  or  limited  in  any  degree  by  any  law  of  Con- 
gress, because,  he  avers,  "that  the  power  was  conferred, 
and  the  duty  of  exercising  it  in  fit  cases  was  imposed  «-n 
the  President  by  the  Constitution  of  the  United  State*, 
and  that  the  President  could  not  be  deprived  of  this 
power,  or  relieved  of  this  duty,  nor  could  the  same  ba 
vested  by  law  in  the  President  and  the  Senate  jointly, 
either  in  part  or  whole." 

This,  then,  is  the  plain  and  inevitable  issue  before  the 
Senate  and  the  American-people  :— 

Has  the  President,  under  the  Constitution,  the  more  than 
kingly  prerogative  at  will  to  remove  from  office  and  sus- 
pend from  office  indefinitely,  all  executive  officers  of  the 
United  States,  either  civil,  military  or  naval,  at  any  and 
all  times,  and  fill  the  vacancies  with  creatures  of  his  own 
appointment,  for  his  own  purposes,  without  any  restraint 
whatever,  or  possibility  of  restraint  by  the  Senate  or  by 
Congress  through  laws  duly  enacted? 

The  House  of  Representatives,  in  behalf  of  the  people, 
join  this  issue  b3'  affirming  that  the  exercise  of  such  powers 
is  a  high  misdemeanor  in  office. 

If  the  affirmation  is  maintained  by  the  respondent,  then, 
so  far  as  the  first  eight  articles  are  concerned— unless  such 
corrupt  purposes  are  shown  as  will  of  themselves  make  the 
exercise  of  a  legal  power  a  crime— the  respondent  must  go 
and  ought  to  go  quit  and  free. 

Therefore,  by  these  articles  and  the  answers  thereto,  the 
momentous  question,  here  and  now,  is  raised  whether  the 
Presidential  office  itself  (if  it  has  the  prerogatives  and 
power  claimeafor  it)  ought,  in  fact,  to  exist  as  a  part  of 
the  constitutional  government  or'  a  free  people,  while  by 
the  last  three  articles  the  simpler  and  less  important  in- 
quiry is  to  be  determined,  whether  Andrew  Johnson  has 
so  conducted  himself  that  he  ought  longer  to  hold  any 
constitutional  office  whatever.  The  latter  sinks  to  merited 
insignificance  compared  with  the  grandeur  of  the  former. 

If  that  is  sustained,  then  a  right  and  power  hitherto  un- 
claimed and  unknown  to  the  people  of  the  country  is  en- 
grafted on  the  Constitution,  most  alarming  in  its  extent, 
most  corrupting  in  its  intluence,  most  dangerous  in  its  ten- 
dencies, and  most  tyrannical  in  its  exercise. 

Whoever,  therefore,  votes  '"not  guilty"  on  these  articles, 
votes  to  enchain  our  freo  institutions,  and  to  prostrate 
them  at  the  feet  of  any  man  who,  being  President,  may 
choose  to  control  them. 

For  this  most  stupendous  and  unlimited  prerogative  the 
respondent  cites  no  line  and  adduces  no  word  of  consti- 
tutional enactment— indeed  he  could  not,  for  the  only 
mention  of  removal  from  office  in  the  Constitution  is  as  a 
part  ot  the  judgment  in  case  of  impeachm  nt,  and  the 
only  power  of  appointment  is  by  nomination  to  the  Senate 
of  officers  to  be  appointed  by  their  advice  and  consent, 
save  a  qualified  and  limited  power  of  appointment  by  the 
President  when  the  Senate  is  not  in  session.  Whence  then 
does  the  respondent  by  his  answer  claim  to  have  derived 
this  power?  I  give  him  the  benefit  of  his  own  words, 
"that  it  was  practically  settled  by  the  first  Congress  of  the 
United  States."  Again,  I  give  him  the  benefit  of  his  own 
phrases  as  set  forth  iu  his  message  to  the  Senate  of  2d  of 
March,  1867.  made  a  part  of  his  answer:— "The  question 
was  decided  by  the  House  of  Representatives  by  a  vote  of 
34  to20,  (in  this,  however,  he  is  mistaken,)  and  in  tho  Se- 
nate by  the  casting  vote  of  the  Vice  President."  In  tho 
same  answer  he  admits  that  before  he  undertook  the  exer- 
cise of  this  most  dangerous  and  stupendous  power,  after 
seventy-live  years  of  study  and  examination  of  he.  Con- 
stitution by  the  people  living  under  it,  another  C  mgi  ess 
has  decided  that  there  was  no  such  unlimited  power.  So 
thatne  admits  that  this  tremendous  power  w  hich  he 
claims  from  the  legislative  construction  of  one  Congros| 
by  a  vote  of  34  to  20  in  the  House,  and  a  tie  vote  in  the  Be-  ■» 
nate,  has  been  denied  by  another  HotiBe  of  none  than 
three  times  the  number  of  members  by  a  vote  of  133  to  37; 
and  by  a  Senate  of  more  than  double  the  numoer  of  Sena- 
tors by  a  vote  of  38  to  10.  aud  this,  too,  after  he  had  \  re- 
sented to  them  all  the  arguments  in  its  favor  that  he  could 
find  to  sustain  his  claim  of  power. 

If  he  derives  this  pow  er  from  the  practical  settlement  of 
one  Congress  of  a  legislative  construction  of  the  constitu- 
tional provisions,  why  may  not  such  construction  be  as 
practically  settled  more  authoritatively  by  the  greater  una- 
nimity of  another  Congress— yea,  as  we  shall  sec,  of  many 
other  Congresses? 

The  great  question,  however,  still  returns  upon  ua— 
whence  comes  this  power?  -  hr>tv  d  •:  ived  or  confen  ed?  Is 
it  unlimited  and  unrestrained?  illimitable  and  unrest; ain- 
ablr,  as  the  President  claims  it  to  be? 

In  presenting  this  topic  it  will  bo  my  duty,  and  I  srn  II 
attempt  to  do  nothing  more,  than  to  state  the  propositions 
ot  law  and  the  authorities  to  support  them  so  lar  a.-  Uiov 
may  come  to  my  knowledge,  leaving  the  argument  and  il- 
lustrations of  the  question  to  be  extended  in  the  close  by 
abler  and  better  hands. 

if  a  power  of  removal  in  the  Executive  is  found  at  all  in 
the  Constitution,  it  is  admitted  to  bo  an  implied  one,  eitlior 
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from  the  power  of  appointment,  or  because  "the  executive 
power  is  vested  in  the  President." 

lias  the  executive  power  granted  by  the  Constitution  by 
these  wordB  any  limitations?  Does  the  Constitution  in- 
vert the  President  with  all  executive  power,  prerogatives, 
privileges  and  immunities  enjoyed  by  executive  officers  of 

fther  countries— kingH  and  emperors— without  limitation? 
f  so,  then  the  Constitution  ha?  been  much  more  liberal  in 

§ ranting  powers  to  the  Executive  than  to  the  legislative 
ranch  of  the  government,  as  that  has  only  "nil  legislative 
powers  herein  granted  (which)  shall  be  vested  in  the  Con- 
gress of  the  United  States ;"  not  all  uncontrollable  legisla- 
tive powers,  as  there  arc  many  limitations  upon  that 
power  as  exercised  by  the  Parliament  of  England  for  ex- 
ample. So  there  are  many  executive  powers  expressly 
limited  in  the  Constitution,  such  as  declaring  war,  making 
rules  and  regulations  for  the  government  of  the  army  and 
navy,  and  coining  money. 

As  some  executive  powers  are  limited  by  the  Constitu- 
tion itself,  is  it  not  clear  that  the  words  the  executive 
power  is  vested  in  the  President."  do  not  confer  on  him 
all  executive  powers,  but  must  be  construed  with  refer- 
ence to  other  constitutional  provisions  granting  or  regu- 
lating specific  powers?  The  executive  power  of  appoint- 
ment is  clearly  limited  by  the  words  "he  shall  nominate 
end  by  and  with  the  advice  and  cousent  of  the  Senate, 
shall  appoint  ambassadors,  •  *  *  and  all  other 
oflicers  of  the  United  States  whose  appointments  are  not 
herein  otherwise  provided  for,  and  which  shall  be  estab- 
lished by  law." 

Is  it  not.  therefore,  more  in  accordance  with  the  theory 
of  the  Constitution  to  imply  the  power  of  removal  from 
the  power  of  appointment,  restrained  by  like  limitations, 
than  to  imply  it  Bolely  as  a  prerogative  of  executive  power 
and  therefore  illimitable  and  uncontrollable?  Have  the 
people  anywhere  else  in  the  Constitution  granted  illimit- 
able and  uncontrollable  powers  either  to  the  executive  or 
any  other  branch  of  the  government?  Is  not  the  whole 
power  of  government  one  of  checks,  balances,  and  limita- 
tions? Is  it  to  be  believed  that  our  fathers,  just  escaping 
from  the  opprest  ions  of  monarchical  power,  and  so  dread- 
ing it  that  they  feared  the  very  name  of  king,  gave  this 
more  than  kingly  power  to  the  Executive,  illimitable  and 
uncontrollable,  and  that  too  by  implication  merely? 

Upon  this  point  our  proposition  is.  that  the  Senate  being 
In  tension,  and  an  ofhee,  not  an  inferior  one.  within  the 
terms  of  the  Constitution  being  filled,  the  President  has 
the  implied  power  of  inaugurating  the  removal  only  by 
nomination  of  a  successor  to  the  Senate,  which,  when 
consented  to,  works  the  full  removal  and  supersedeas  of 
the  incumbent.  Such  has  been,  it  is  believed,  the  practice 
of  the  government  from  the  beginning,  down  to  the  act 
about  which  we  are  inquiring.  Certain  it  is  that  Mr. 
Webster,  in  the  Senate,  in  1835.  so  asserted  without  con- 
tradiction, using  the  following  language:— 

"If  one  man  De  Secretary  of  State,  and  another  be  ap- 
pointed, the  first  goes  out  by  the  mere  force  of  the  appoint- 
ment of  the  other,  without  any  previous  act  of  removal 
whatever.  And  this  is  the  practice  of  the  government, 
and  has  been  from  the  first.  In  all  the  removals  which 
have  been  made  they  have  generally  been  effected  simply 
by  making  other  appointments.  1  cannot  find  a  case  to  tho 
contrary.  There  is  no  such  thing  as  any  distinct  official 
act  of  removal.  I  have  looked  into  the  practice,  and 
caused  inquiries  to  be  made  in  the  departments,  and  I  do 
not  learn  that  any  such  proceeding  is  known  as  an  entry  or 
record  of  the  removal  of  an  officer  from  office,  and  the  Pre- 
sident would  only  act  in  such  cases  by  causing  some  proper 
record  or  entry  to  be  made  as  proof  of  the  fact  of  removal. 
1  am  aware  that  there  have  been  some  cases  in  which  no- 
tice has  been  sent  to  persons  in  office  that  their  services  are 
or  will  be,  after  a  given  day,  dispensed  with.  These  are 
usually  cases  in  which  the  object  is,  not  to  inform  the  in- 
cumbent that  ho  is  removed,  but  to  tell  him  that  a  suc- 
cessor either  is,  or  by  a  day  named  will  be,  appointed.  If 
there  be  any  instances  in  which  such  notice  is  given,  with- 
out expresB  reference  to  the  appointment  of  a  successor, 
they  are  few;  and  even  in  these  such  reference  must  be 
implied,  because  in  no  ca^e  is  there  any  distinct  official  act 
of  removal,  as  I  can  find,  unconnected  with  the  act  of  ap- 
pointment." 

This  would  seem  to  reconcile  all  the  provisions  of  the 
Constitution,  the  right  of  removal  being  in  the  President, 
to  be  executed  sub  modo,  as  is  the  power  of  appointment, 
the  appointment,  when  consummated,  making  the  remo- 
val. 

This  power  was  elaborately  debated  in  the  first  Congress 
upon  the  bills  establishing  a  Department  of  Foreign  Affairs 
end  the  War  Department.  The  debate  arose  on  the  motion, 
in  Committee  of  the  Whole,  to  strike  out,  after  the  title  of 
the  officer,  the  words,  '  to  be  removable  from  office  by  the 
President  of  the  United  States."  It  was  four  days  dis- 
cussed in  Committee  of  the  Whole  in  the  House,  and  the 
clause  retained  by  a  vote  of  20  yeas  to  34  nays,  w  hich 
seemed  to  establish  the  power  of  removal  as  either  by  a 
legislative  grant  or  construction  of  the  Constitution.  Hut 
the  triumph  of  its  friends  was  short-lived,  for  when  the 
bill  came  up  in  the  House,  Mr.  Benson  moved  to  amend  it 
bv  altering  the  second  section  of  the  bill,  so  as  to  imj \y 
OLly  the  power  of  removal  to  bo  in  the  President,  by  in- 
serting, that  "whenever  the  principal  officer  shall  be  re- 
moved from  office  by  the  President  of  the  United  States,  or 
In  any  other  esse  of  vacancy,  the  chief  clerk  shall,  during 
such  vacancy,  have  charge  and  custody  of  all  records, 
books,  and  papers  appertaining  to  the  department." 

Mr.  Benson  "declared  he  would  move  to  strike  out  the 
words  in  the  first  clause,  to  be  removable  by  the  Presi- 
d  nt,  which  appeared  some"  hat  like  a  grant.  Now  the 
Uiide  he  took  would  evade  that  point  and  establish  a  legis- 
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lative  construction  of  the  Constitution.  He  also  hoped  Mb 
amendment  would  succeed  ia  reconciling  both  sides  of  the 
House  to  the  decision  and  quieting  the  minds  of  the  gen- 
tlemen." 

Alter  debate  the  amendment  was  carried,  30  to  18.  Mr. 
Benson  then  moved  to  strike  out  the  words  "to  be  re- 
movable by  the  President  of  the  United  States,"  which  was 
carried,  31  to  19 ;  and  so  the  bill  was  engrossed  and  sent  to 
the  Senate. 

The  debates  of  that  body  being  in  secret  session,  we  have 
no  record  of  the  discussion  which  arose  on  the  motion  of 
Mr.  Benson  establishing  the  implied  power  of  removal; 
but  after  very  elaborate  consideration,  on  several  succes- 
sive days,  the  words  implying  this  power  in  the  President 
were  retained  by  the  casting  vote  of  the  elder  Adams,  the 
Vice  President.  So,  if  this  claimed  "legislative  settle- 
ment" was  only  established  by  the  vote  of  the  second  exe- 
cutive officer  of  the  government.  Alas!  most  of  our  woes 
in  this  government  nave  come  from  Vice  Presidents. 
When  the  bill  establishing  the  War  Department  came  up, 
the  same  words,  "to  be  removable  bv  the  President"  were 
struck  out,  on  the  motion  of  one  of  the  opponents  of  the  re- 
cognition of  the  power,  by  a  vote  of  24  to  22,  a  like  amend- 
ment to  that  of  the  second  section  of  the  act  establishing 
the  Department  of  State  being  inserted.  When,  six  j  ears 
afterwards,  the  Department  of  the  Navy  was  established, 
no  such  recognitiou  of  the  power  of  the  President  to  re- 
move was  inserted ;  and  as  the  measure  passed  by  a  strict 
party  vote,  47  yeas  to  41  nays,  it  may  well  be  conceived 
that  its  advocates  did  not  care  to  load  it  with  this  coustit  u' 
tional  question,  when  the  executive  power  was  about 
passing  into  other  hands,  for  one  cannot  read  the  debates 
upon  this  question  without  being  impressed  with  the  belief 
that  reverence  for  the  character  of  Washington  largely  de- 
termined the  argument  in  the  first  Congress.  Neither  party 
did  or  could  have  looked  forward  to  such  an  executive  ad- 
ministration as  we  have  this  day. 

It  has  generally  been  conceded  in  subsequent  discussions 
that  here  was  a  legislative  determination  of  this  question; 
but  I  humbly  submit  that,  taking  the  whole  action  of  Con- 
gress together,  it  is  very  far  from  being  determined.  I  should 
hardly  have  dared,  in  view  of  the  eminent  names  ot 
Holmes,  Clay.  Webster  and  Calhoun,  that  have  heretofore 
made  the  admission,  to  have  ventured  the  assertion,  wero 
it  not  that  in  every  case  they,  as  does  the  President  and 
his  counsel,  rely  on  the  first  vote  in  the  Committee  of  tho 
Whole,  sustaining  the  words  "to  be  removable  by  the  Pre- 
sident," and  in  no  instance  take  any  notice  of  the  subse- 
quent proceedings  in  tho  House  by  which  these  words 
were  taken  out  of  the  bill.  This  may  have  happened  bo- 
cause  "Eliot's  Debates,"  which  is  the  authority  most  fre- 
quently cited  in  these  discussions,  stops  with  the  vote  in 
Committee,  and  takes  no  notice  of  the  further  discussion. 
But  whatever  may  be  the  effect  of  this  legislative  con- 
struction, the  coteraporaneous  and  subsequent  practice 
of  the  government  shows  that  the  President  made  no  re- 
movals except  by  nominations  to  the  Senate  when  in  ses- 
sion, and  superseding  officers  bv  a  new  commission  to  the 
confirmed  nominee.  Mr.  Adams,  in  that  remarkable  letter 
to  Mr.  Pickering,  in  which  he  desires  his  resignation,  re- 
quests him  to  send  it  early,  in  order  that  he  may  nominate 
to  the  Senate,  then  about  to  sit;  and  he,  in  fact,  removes 
Mr.  Pickering  by  a  nomination.  Certainly  no  such  un- 
limited power  has  ever  been  claimed  by  any  of  the  earlier 
Presidents,  as  has  now  been  set  up  for  the  President  by  his 
most  remarkable,  aye,  criminal  answer. 

It  will  not  have  escaped  attention  that  no  determination 
was  made  by  that  legislative  construction  as  to  how  the 
removal,  if  in  the  President's  power,  should  be  made, 
which  is  now  the  question  iu  dispute.  TJiat  has  been  de- 
termined by  the  universal  practice  of  the  government, 
with  exceptions,  if  any,  so  rare  as  not  to  be  worthy  of 
consideration;  so  that  we  now  claim  tho  law  to  be  what 
the  practice  has  ever  been.  If,  however,  we  concede  the 
power  of  removal  to  be  in  the  President  as  an  implied 
power,  yet  we  believe  it  cannot  be  successfully  contended 
upon  any  authorities  or  constant  practice  of  the  govern- 
ment that  the  execution  of  that  power  may  not  be  regu- 
lated by  the  Congress  of  the  United  States,  under  the 
clause  in  the  Constitution  which  "vests  in  Congress  the 
power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  *  *  *  all  powers 
vested  by  this  Constitution  in  the  Government  of  tho 
United  States,  or  in  any  department  or  office  thereof." 

The  power  of  regulation  of  the  tenure  of  office,  and  the 
manner  of  removal,  has  always  been  exercised  by  Con- 
gress, unquestioned,  until  now. 

On  the  15th  of  May,  1820  (Vol.  3  Stat,  at  Large,  p.  582), 
Congress  provided  for  the  term  of  office  of  certain 
officers  therein  named  to  be  four  years,  but  made  them  re- 
movable at  pleasuie.  By  the  second  section  of  the  same 
act  Congress  removed  from  office  all  the  officers  therein 
commissioned,  in  providing  a  date  when  each  commission 
should  expire,  thus  asserting  a  legislative  power  of  re- 
moval from  office ;  sometimes  by  passing  acts  which  ap- 
pear to  concede  the  power  to  tho  President  to  remove  at 
pleasure,  sometimes  restricting  that  power  in  their  acts 
by  the  most  stringent  provisions.  Sometimes  conferring 
the  power  of  removal,  and  sometimes  that  of  appointment 
—the  acts  establishing  the  territorial  officers  being  most 
conspicuous  in  this  regard. 

Upon  the  whole,  no  claim  of  exclusive  right  over  re- 
movals or  appointments  seems  to  have  been  made  cither 
by  the  Executive  or  by  Congress.  No  bill  was  ever  vetoed 
on  this  account  until  now. 

In  1818,  Mr.  Wirt,  then  Attorney-General,  giving  the 
earliest  official  opinion  on  this  question  coming  from  that 
office,  said  that  only  where  Congress  had  not  under- 
taken to  rest;  ici  the  tenure  of  office,  by  the  act  creating  it. 
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wot  Id  a  commission  issue  to  run  during  the  pleasure  of 

the  President;  but  if  the  tenure  was  fixed  by  law,  then 
commission  must  conform  to  the  law.  No  constitutional 
■oruplee  as  to  the  power  of  Congress  to  limit  the  tenure  of 
office  seem  to  have  disturbed  the  mind  of  that  great  law- 
yer.  But  this  was  beiore  any  attempt  had  been  made  by 
anv  President  to  arrogate  to  himself  the  official  patronage 
for  the  purpose  of  party  or  personal  aggrandisement, 
which  eives  tne  only  value  to  this  opinion  as  an  authority. 
Since  the  Attorney-General's  office  has  become  a  political 
one  1  shall  not  trouble  the  Senate  with  citing  or  examin- 
ing the  opinions  of  its  occupants. 

In  1826,  a  committee  of  the  Senate,  consisting  of  Mr. 
Benton,  of  Missouri,  chairman;  Mr.  Macon,  of  North  Caro- 
lina; Mr.  Van  Burcn,  of  New  York;  Mr.  Dickerson,  of 
New  Jeraey;  Mr,  Johnson,  of  Kentucky;  Mr.  White,  of 
Tennessee;  Mr.  Holmes,  of  Maine;  Mr.  Hayne,  of  South 
Carolina,  and  Mr.  Findlay,  of  Pennsylvania,  wasappointcd 
to  take  into  consideration  the  question  ot  restraining  the 
power  of  the  President  over  removals  from  office,  who 
made  a  report  through  their  chairman,  Mr.  Benton,  setting 
forth  the  extent  of  the  evils  arising  from  the  power  of  ap- 
pointment to  and  removal  from  office  by  the  President, 
declaring  that  the  Constitution  had  been  changed  in  this 
regard,  and  that  "construction  and  legislation  have  ac- 
complish.! d  this  change,"  and  submitted  two  amendments 
to  the  Constitution,  one  providing  a  direct  election  of  the 
President  by  the  people,  and  another  "'that  no  Senator  or 
Representative  should  appointed  to  any  place  until  the 
expiration  of  the  Presidential  term  in  which  such  person 
shall  have  served  as  Senator  or  Representative,"  as  reme- 
dies for  some  of  the  evils  complained  of :  but  the  committee 
sav,  that  "not  being  able  to  reform  the  Constitution,  in  the 
election  of  President  they  must  go  to  work  upon  his 
powers,  and  trim  down  these  by  statutory  enact- 
ments, whenever  it  can  be  done  by  law,  and  with 
a  just  regard  to  the  proner  efficiency  of  government, 
and  for  this  purpose  reported  six  bills — one,  to  regulate  the 
publication  of  the  laws  and  public  advertisements;  an- 
other, to  secure  in  office  faithful  collectors  and  disbursers 
of  the  revenues,  and  to  displace  defaulters— the  first  section 
of  which  vacated  the  commissions  of  "'all  officers,  after  a 
given  date,  charged  with  the  collection  and  disbursement 
of  the  public  moneys  who  had  failed  to  account  for  such 
moneys  on  or  before  the  30th  day  of  September  preceding ;" 
and  the  second  section  enacted  that  "'at  the  same  time  a 
nomination  is  made  to  fill  a  vacaucy  occasioned  by  the  ex- 
ercise of  the  President's  power  to  remove  from  office,  the 
fact  of  the  removal  shall  be  stated  to  the  Senate  with  a  re- 
port of  the  reasons  for  which  such  officers  mav  have  been 
removed;  also  a  bill  to  regulate  the  appointment  of  post- 
masters, and  a  bill  to  prevent  military  and  naval  officers 
from  being  dismissed  tne  Eervice  at  the  pleasure  of  the  Pre- 
sident, by  inserting  a  clause  in  the  commission  of  such 
officers  that  "it  is  to  continue  in  force  during  good  be- 
havior," and  "that  no  officer  shall  ever  hereafter  be  dis- 
missed the  service  except  in  pursuance  of  the  sentence  of 
a  court -martial,  or  upon  address  to  the  President  from  the 
two  houses  of  Congress." 

Ie  it  not  remarkable  that  exactly  correlative  measures 
to  these  have  been  passed  by  the  Thirty-ninth  Congress, 
and  are  now  the  subject  of  controversy  at  this  bar? 

It  d<  es  not  seem  to  have  occurred  to  this  able  committee 
thatCongress  had  not  the  power  to  curb  the  Executive  in 
this  regard,  because  they  asserted  the  practice  of  dismis- 
sing from  office  "to  be  a  dangerous  violation  of  the  Con- 
stitution." 

Jn  Mr.  Holmes  introduced  and  discussed  m  the 
Senate  a  series  of  resolutions  which  contained,  among 
other  things,  "the  right  of  the  Senate  to  inquire,  and  the 
duty  of  tne  President  to  inform  them,  when  and  for  what 
causes  anv  officer  haB  been  removed  in  the  recess."  In 
I>r33  Mr.  Calhoun,  Mr.  Southard,  Mr.  Bibb,  Mr.  Webster, 
Mr.  Benton,  and  Mr.  King,  of  Georgia,  of  the  Senate,  were 
elected  a  committee  to  consider  the  subject  of  Executive 
patronage,  and  the  means  of  limiting  it.  That  committee, 
with  but  one  dissenting  voice  (Mr,  Benton),  reported  a  bill 
which  provided  in  its  third  section,  "that  in  all  nomina- 
tions made  by  the  President  to  the  Senate,  to  fill  vacancies 
occasioned  by  removal  from  office,  the  fact  of  the  removal 
shall  be  stated  to  the  Senate  at  the  same  time  that  the  no- 
mination is  made,  with  a  statement  of  the  reasons  for  such 
removal." 

It  will  be  observed  that  this  is  the  precise  section  re- 
ported by  Mr.  Benton  in  1826,  and  passed  to  a  second  read- 
ing in  the  Senate.  After  much  discussion  the  bill  pased 
the  Senate,  31  yeas,  16  nays— an  almost  two-thirds  vote. 
Thus  it  would  seem  that  the  ablest  men  of  that  day,  of 
both  political  parties,  subscribed  to  the  power  of  Congress 
to  limit  and  control  the  President  in  his  removal  from  oifice. 

One  of  the  most  marked  instances  of  this  power  in  Con- 
gre-s  will  be  found  in  the  act  of  February  25,  1863,  provid- 
ing for  a  national  currency  and  the  office  of  comptroller. 
(Statute  at  Large,  vol.  12,  p.  665).  This  controls  both  the 
appointment  and  the  removal  of  that  officer,  enacting  that 
he  shall  be  appointed  on  the  nomination  of  the  Secretary 
of  the  Treasury,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  shall  hold  his  office  for  the  term  of  five  years, 
unless  sooner  removed  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate.  This  was  substantially 
re-enacted  June  3,  1864,  with  the  addition  that  "he  shall  be 
removed  upon  reasons  to  be  communicated  to  the  Senate." 

Where  were  the  vigilant  gentlemen  then,  in  both  Houses, 
who  now  so  denounce  the  power  of  Congress  to  regulate 
the  appointment  and  removal  of  officers  by  the  President 
as  unconstitutional? 

It  will  be  observed  that  the  Constitution  makes  no  dif- 
ference between  the  officers  of  the  army  and  navy  and 
ollicers  in  tho  civil  service,  so  far  as  their  appointments 


and  commissions,  removals  and  dismissals,  are  concerned. 
Their  commissions  have  ever  run,  "to  hold  office  during 
the  pleasure  of  the  President ;"  vet  Congress,  by  the  act  c? 
17th  July.  1862,  (Statute*  at  Large,  volume  12,  page 
enacted  "that  the  President  of  the  United  States  be  and 
hereby  is  authorized  and  requested  to  dismirs  and  dis- 
charge from  the  military  service,  cither  in  the  army,  navy, 
marine  corps  or  volunteer  force,  in  the  L'niicd  States  ser- 
vice, any  officer  for  any  cause  which,  in  his  judgment, 
either  renders  such  officer  unsuitable  for,  or  whose  demis- 
sion would  promote  the  public  service." 

Why  was  it  necessary  to  authorize  the  President  so  to 
do  if  he  had  the  constitutional  power  to  dismiss  a  military 
officer  at  pleasure?— and  his  powers,  whatever  they  are,  as 
is  not  doubted,  are  the  same  as  in  a  civil  office.  The  an- 
swer to  this  suggestion  may  be  that  this  act  was  simply 
one  of  supererogation,  only  authorizing  him  to  do  what  ho 
was  empowered  already  to  do,  and.  therefore,  not  spe- 
cially pertinent  to  this  discussion. 

But  on  13th  of  July,  1866,  Congress  enacted  "that  no  offi- 
cer in  the  military  or  naval  Berrice  shall,  in  time  of  peace, 
be  disvussed  fiom  service  except  upon,  and  in  pursuance 
of,  the  sentence  of  a  court-martial  to  that  effect."  What 
becomes,  then,  of  the  respondent's  objection  that  Congress 
cannot  regulate  his  power  of  removal  from  office?  In  tho 
snow-storm  of  his  vetoes,  why  did  no  flake  licht  down  on 
this  provision?  It  concludes  the  whole  question  here  at 
issue.   It  is  approved ;  approval  signed  Andrew  Johnson. 

It  will  not  be  claimed,  however,  if  the  Tennre  of  Office 
act  is  constitutional  (and  that  question  I  shall  not  argue, 
except  as  has  been  done  incidentally,  for  reasons  hereafter 
to  be  stated),  that  he  could  remove  Mr.  Stanton,  provided 
the  office  of  Secretary  of  War  comes  within  its  provisioua. 
and  one  claim  made  here  before  you,  by  the  answer,  is  that 
that  office  is  excepted  by  the  terms  of  the  law.  Of  course, 
I  shall  not  argue  to  the  Senate,  composed  mostly  of  tho«e 
who  passed  the  bill,  what  their  wishes  and  intentions 
were.  Upon  that  point  1  cannot  aid  them,  but  the  con- 
struction of  the  act  furnishes  a  few  suggestions.  First  let 
us  determine  the  exact  status  of  Mr.  Stanton  at  the  mo- 
ment of  its  passage.  The  answer  admits  Mr.  Stanton  was 
appointed  and  commissioned  and  duly  qualified  as  Secre- 
tary of  War,  under  Mr.  Lincoln,  in  pursuance  of  the  act  of 
1789.  In  the  absence  of  any  other  legislation  or  action  of 
the  President,  he  legally  held  his  office  during  the  term  of 
his  natural  life.  This  consideration  is  an  answer  to  every 
suggestion  as  to  the  Secretary  holding  over  from  one  Pre- 
sidential term  to  another. 

On  the  2d  of  March,  1867,  the  Tenure  of  Office  act  pro- 
vided in  substance  that  all  civil  officers  duly  qualified  to 
act  by  appointment,  with  the  advice  and  consent  of  the 
Senate,  shall  be  entitled  to  hold  such  office  until  a  succes- 
sor shall  have  been  in  like  manner  appointed  and  duly 

Qualified,  except  as  herein  otheru  isc  provided,  to  wit:— 
'rovided.  That  the  Secretaries  shall  hold  their  office  dur- 
ing the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  for  one  mouth  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the  Se- 
nate." 

By  whom  was  Mr.  Stanton  appointed?  By  Mr.  Lincoln, 
Whose  Presidential  term  was  he  holding  under  when  tho 
bullet  of  Booth  became  a  proximate  cause  of  this  trial? 
Was  not  his  appointment  in  full  force  at  that  hour?  Has 
any  act  of  the  respondent  up  to  the  12th  day  of  August  last 
vitiated  or  interfered  with  that  appointment?  Whose  Pre- 
sidential term  is  the  respondent  now  serving  out?  Hia 
own,  or  Mr.  Lincoln's?  If  his  own,  he  is  entitled  to  four 
years  up  to  the  anniversary  of  the  murder,  because  each 
Presidential  term  is  four  years  by  the  Constitution,  and 
the  regular  recurrence  of  those  terms  is  fixed  by  the  act  of 
May  8, 1792.  If  he  is  serving  out  the  remainder  of  Mr.  Lin- 
coln's term,  then  bis  term  of  office  expires  on  the  4th  of 
March,  1869,  if  it  does  not  before. 

Is  not  the  statement  of  these  propositions  their  sufficient 
argument?  If  Mr.  Stanton's  commission  was  vacated  in 
any  way  by  the  "Tenure  of  Office  act,"  then  it  must  have 
coascd  one  month  after  the  4th  of  March,  1*65,  to  wit, 
April  4,  1865.  Or,  if  the  Tenure  of  Office  act  had  no  re- 
troactive effect,  then  his  commission  must  have  ceased  if  it 
had  the  effect  to  vacate  his  commission  at  all  on  the  pas- 
sage of  the  act.  to  wit,  2d  March,  1867;  and.  in  that  case, 
from  that  day  to  the  present  he  must  have  been  exercising 
his  office  in  contravention  of  the  second  section  of  the  ac£ 
because  ho  was  not  commissioned  in  accordance  with  its 
provirions.  And  the  President,  by  "employing"  hiin  in 
so  doing  from  2d  March  to  12th  August,  became  euilty  of  a 
high  misdemeanor  under  the  provision  of  the  sixth  section  ' 
cf  said  act;  so  that  if  the  President  shall  succeed  in  con^ 
vinciug  the  Senate  that  Mr.  Stauton  has  been  acting  aB 
Secretary  of  War  against  the  Tenure  ot  Office  act,  which 
he  will  do  if  he  cou'  ineethem  that  that  act  vacated  in  any 
way  Mr.  Stanton's  commission,  or  that  he  himself  wasunt 
serving  out  tho  remainder  of  Mr.  Lincoln's  Presidential 
term,  then  the  House  of  Representatives  have  but  to  report 
another  article  for  this  misdemeanor  to  remove  the  Presi- 
dent upon  his  own  confession. 

It  has  been  said,  howover,  that  in  tho  discussion  at  tho 
time  of  the  passage  of  this  law,  observations  were  made 
by  Senators  tendini  to  show  that  it  did  not  apply  to  Mr. 
Stanton,  because  it  was  asserted  that  no  member  of  ttvo 
Cabinet  of  the  President  would  wish  to  hold  his  place 
against  the  wishes  of  his  chief,  by  whom  he  had  neeu 
called  into  council;  and  these  arguments  have  beeu  mada 
the  ground  work  of  attack  upon  a  meritorious  office  •', 
which  may  have  so  influenced  the  mind*  of  Senators  that 
it  is  my  duty  to  observe  upon  them,  to  meet  arguments  to 
the  orejuice  of  my  cause. 

Without  stopping  to  dsny  tho  correctness  of  tho  general 
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proposition,  there  seems  to  be  at  least  two  patent  answers 
to  it. 

U  he  respondent  did  not  call  Mr.  Stanton  into  his  council. 
The  blow  of  the  assassin  did  call  the  respondent  to  preside 
oVer  a  Cabinet  of  whicli  Mr.  Stanton  was  then  an  houored 
member,  beloved  of  its  chief ;  and  if  the  respondent  de- 
serted the  principles  under  which  he  was  elected,  betrayed 
his  tr tut, and  sought  to  return  Rebels  whom  the  valor  of  our 
armies  had  subdued,  again  into  power,  are  not  these  rea- 
sons, not  onlv  why  Mr.  Stanton  should  not  desert  his  post, 
but,  as  a  true  patriot,  maintain  it  all  the  more  firmly 
againBt  this  unlooked-for  treachery? 

Is  it  not  known  to  you,  Senators,  and  to  the  country, 
that  Mr.  Stanton  retains  this  unpleasant  and  distasteful 
position  not  of  his  own  will  alone,  but  at  the  behest  of 
a  majoritv  of  those  who  represant  the  people  of  this  coun- 
try in  both  houses  of  its  Legislature,  and  after  the  solemn 
decision  of  the  Senate  that  any  attempt  to  remove  him 
without  their  concurrence  is  unconstitutional  and  un- 
lawful. 

To  desert  it  now.  therefore,  would  be  to  imitate  the 
treachery  of  his  accidental  chief.  But  whatever  may  be 
the  construction  of  the  Tenure  of  Civil  Office  act  by 
others,  or  as  regards  others,  Andrew  Johnson,  the  respon- 
dent, is  concluded  upon  it. 

lie  permitted  Mr.  Stanton  to  exercise  the  duties  of  his 
office  in  spite  of  it,  if  that  office  were  affected  by  it.  lie 
suspended  him  under  its  provisions;  he  reported  that  sus- 
pension to  the  Senate,  with  his  reasons  therefor,  in  ac- 
cordance with  its  provisions,  and  the  Senate,  acting  under 
it.  declined  to  concur  with  him,  whereby  Mr.  Stanton 
was  reinstated.  In  the  well-known  language  of  the  law, 
is  not  the  responsdent  estopped  by  his  solemn  official 
acts  from  denying  the  legality  and  constitutional  pro- 
priety of  Mr.  Stanton's  position  ? 

Before  proceeding  further,  I  desire  most  earnestly  to 
brine  to  the  attention  of  the  Senate  the  averments  of  the 
President  in  his  answer,  by  which  he  justifies  his  action  in 
attempting  to  remove  Mr.  Stanton,  and  the  reasons  which 
controlled  him  in  so  doing.  He  claims  that  on  the  12th 
day  of  August  last  he  had  become  fully  of  the  opinion  that 
he  had  the  power  to  remove  Mr.  Stanton  or  any  other  exe- 
cutive officer,  or  suspend  him  from  office  and  to  appoint 
any  other  person  to  act  instead  "indefinitely  and  at  his 
pleasure;"  that  he  was  fully  advised  and  believed,  as  he 
still  believes,  that  the  Tenure  of  Civil  Office  act  wan  un- 
constitutional, inoperative  and  void  in  all  its  provisions, 
and  that  he  had  then  determined  at  all  hazards,  if  Stanton 
could  not  be  otherwise  got  rid  of.  to  remove  him  from  of- 
ficejin  spite  of  the  provisions  of  that  act  and  the  action  of 
the  Senate  under  it.  if  for  no  other  purpose,  in  order  to 
raise  for  a  judicial  decision  the  question  affecting  the 
lawful  right  of  said  Stanton  to  persist  in  refusiug  to  quit 
the  office. 

Thus  it  appears  that  with  full  intent  to  resist  the  power 
of  the  Senate,  to  hold  the  Tenure  of  Office  act  void,  and  to 
encercise  this  illimitable  power  claimed  by  him,  he  did  sus- 
pend Mr.  Stanton,  apparently  in  accordance  with  the  pro- 
visions of  the  act;  he  did  send  the  message  to  the  Senate 
within  the  time  prescribed  by  the  act:  he  did  give  his  rea- 
sons for  the  suspension  to  the  Senate,  and  argued  them  at 
length,  accompanied  by  what  he  claimed  to  be  the  evidence 
of  the  official  misconduct  of  Mr.  Stanton,  and  thus  invoked 
tjic  action  of  the  Senate  to  assist  him  in  displacing  a  high 
Officer  of  the  government  under  the  provi.-ions  of  an  act 
whiVh  he  at  that  very  moment  believed  to  be  unconstitu- 
tional, inoperative  and  void,  thereby  showing  that  he  was 
willing  to  make  use  ot  a  void  act  and  the  Senate  of  the 
United  .States  as  his  tools  to  do  that  which  he  believed 
neither  had  any  constitutional  power  to  do. 

Did  not  every  member  of  the  Senate,  when  that  mes- 
sage came  in  announcing  the  suspension  of  Mr.  Stanton, 
understand  and  believe  that  the  President  was  acting  in 
tiiis  case  as  he  had  done  In  every  other  case,  under  the 
provisions  of  this  act  ?  Did  not  both  sides  discuss  the 
question  under  its  provisions  ?  Would  any  Senator  upon 
this  floor,  on  cither  side,  demean  himself  as  to  consider 
the  question  one  moment  if  he  had  known  it  was  then 
Within  the  intent  and  purpose  of  the  President  of  the 
I  nited  States  to  treat  the  deliberations  and  action  of 
the  Senate  as  void  and  of  no  effect  if  its  decision  did 
not  comport  with  his  views  and  purposes;  and  yet,  while 
acknowledging  the  intent  was  in  his  mind  to  hold  as 
naught  ihe  judgment  of  the  Senate  if  it  did  not  concur 
with  his  own,  and  remove  Mr.  Stanton  at  all  hazards, 
and  aB  1  charge  it  upon  him  here,  as  a  fact  no  man  can 
doubt,  with  the  full  knowledge  also  that  the  Senate  un- 
derstood that  he  was  acting  under  the  provisions  of  the 
Tenure  of  Office  act,  still  thus  deceiving  them,  when 
called  to  answer  for  a  violation  of  that  act  in  his  solemn 
answer  he  makes  the  shameless  avowal  that  he  did 
•not  transmit  to  the  Senate  of  the  United  States 
a  "message;  wherein  he  made  known  the  orders  afore- 
said and  the  reasons  w  hich  induced  the  same,  so  far  as 
the  respondent  then  considered  it  material  and  neces- 
sary that  the  same  should  be  set  forth." 

true  it  i",  there  is  not  one  word,  one  letter,  one  implica- 
tion in  that  message  that  the  President  was  not  acting  in 
good  faith  under  the  Tenure  of  Office  act,  and  desiring 
the  Senate  to  do  the  same.  So  the  President  of  the  United 
States,  with  a  determination  to  assert  at  all  hazards  the 
tremendous  power  of  removal  of  every  officer,  without  the 
consent  of  the  Senate,  did  not  deem  it  "material  or  neccs- 
eary"  that  the  Senate  Bhould  know  that  he  had  suspended 
Mr.  Stanton  indefinitely  against  the  provisions  of  the  Te- 
nure of  Office  act,  with  full  intent  at  nil  hazards  to  re- 
move him.  and  that  the  solemn  deliberations  of  the  Se- 
nate, which  the  President  ot  the  United  States  was  flu  n 
calling  upon  them  to  make  in  a  matter  of  the  highest  go- 


vernmental concern,  were  only  to  be  of  use  in  case  they 
suited  his  purpose;  that  it  was  not  "material  or  neces- 
sarv"  for  the  Senate  to  know  that  its  high  decision  was 
futile  and  useless ;  that  the  President  was  playing  fast  and 
loose  with  this  branch  of  the  government— a  sort  of  "heads 
I  win,  tails  you  loose"  game— which  was  never  before  ex- 
ercised savebv  thimble-riggers  and  sharpers. 

If  Andrew  Johnson  never  committed  anv  other  offense; 
if  we  know  nothing  of  him  save  from  this  avowal,  wo 
should  have  a  full  picture  of  his  mind  and  heart,  painted 
in  colors  of  living  light,  so  that  no  man  will  ever  mistake 
his  mental  and  moral  lineaments  hereafter. 

Instead  of  open  and  f  rank  dealing,  as  becomes  the  head 
of  a  great  government  in  every  relation  of  life,  and  espe- 
cially needful  from  the  highest  executive  officer  of  the  go- 
vernment to  the  highest  legislative  branch  thereof;  in- 
stead of  a  manly,  straightforward  bearing,  claiming 
openlv  and  distinctly  the  rights  which  he  believed  per- 
tained to  his  high  office,  and. yielding  to  the  other  branches, 
fairly  and  justly,  those  which  belong  to  them,  we  find 
him,  upon  his  own  written  confession,  keeping  back  his 
claims  of  power,  concealing  his  motives,  covering  his  pur- 
poses, attempting  by  indirection  and  subterfuge  to  do  that 
as  the  ruler  of  a  great  nation  w  hich,  if  it  be  done  at  all, 
should  have  been  done  boldly,  in  the  face  of  day ;  and 
upon  this  position  he  must  stand  before  the  Senate  and 
the  country  if  they  believe  his  answer,  which  1  do  not, 
that  he  had  at  that  time  these  intents  and  purposes  in  his 
mind,  and  they  are  not  the  subterfuge1  and  evasion  and 
after-thought  which  a  criminal  brought  to  bay  makes  to 
escape  the  consequences  of  his  acts. 

Senators!  he  asked  3-ou  for  time  in  which  to  make  his 
answer.  You  gave  him  ten  days,  and  this  is  the  answer 
he  makes!  If  he  could  do  this  in  ten  days,  what  should  we 
have  had  if  you  had  given  him  forty?  You  show  him  a 
mercy  in  not  extending  the  time  for  answer. 

In  the  appointment  of  General  Grant  ad  interim,  he 
acted  under  the  act  of  February  13,  1795,  and  was  subject 
to  its  limitations.  By  the  act  of  August  7,  1789,  creating 
the  Department  of  War,  (1st  Statutes  at  Large,  page  49), 
"in  ease  of  any  vacancy"  no  provision  is  made  for  any  ap- 
pointment of  an  acting  or  an  ad  interim  Secretary.  In 
that  case  the  records  and  papers  are  to  be  turned  over  for 
safe  keeping  to  the  custody  of  the  chief  clerk.  This  appa- 
rent omission  to  provide  for  an  executive  emergency  was 
attempted  to  be  remedied  by  Congress  by  the  act  of  May  8, 
1792.  (lBt  Statutes,  281),  ^  Inch  provides  "that  in  case  or 
death,  absence  from  the  seat  of  government,  or  sickness  of 
the  Secretary  of  State,  Secretary  of  the  Treasury,  or  of  the 
Secretary  of  the  War  Department,  or  of  any  officer  of 
either  of  the  said  departments  whose  appointment  is  not 
in  the  head  thereof,  «  hereby  they  cannot  perform  the  du- 
ties of  their  respective  olfices.  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it  ne- 
cessary, to  authorize  any  person  or  persons,  at  his  discre- 
tion, to  perforin  the  duties  of  the  said  respective  offices 
until  a  successor  be  appointed,  or  until  such  absence  or  ina- 
bility bv  sickness  shall  cease." 

It  will  be  observed  that  this  act  provides  for  vacancies  by 
death,  absence,  or  sickness  only,  whereby  the  head  of  a  de- 
partment or  any  officer  in  it  cannot  perform  his  duty,  but 
makes  no  provision  for  vacancy  by  removal. 

Two  difficulties  were  found  in  that  provision  of  law; 
first,  that  it  provided  only  for  certain  enumerated  vacan- 
cies; and  also,  it  authorizes  the  President  to  make  an  act- 
ing appointment  of  any  person  for  any  length  of  time.  To 
meet  these  difficulties  the  act  of  13th  of  February  1795,  was 
passed,  (1st  Stat,  at  Large,  415),  wjhich  provides  "in  case  of 
vacanc3\  whereby  the  Secretaries  or  any  officer  in  any  of 
the  departments  cannot  perform  the  duties  of  his  office, 
the  President  may  appoint  any  person  to  perform  the 
duties  for  a  period  not  exceeding  six  months." 

Thus  the  law  stood  as  to  acting  appointments  in  all  of 
the  departments  (except  the  Navy  and  Interior,  which  had 
no  provision  for  any  person  to  act  in  place  of  the  Secre- 
tarv),  until  the  19th  of  February,  1863,  when,  bv  the  second 
section  of  an  act  approved  at  that  date  (12th  Stat.,  646),  it 
was  "provided  that  no  person  acting  or  assuming  to  act  as 
a  civil,  military  or  naval  officer  shall  have  any  money  paid 
to  him  as  salary  in  any  office  which  is  not  authorized  by 
some  previously  existing  law.  The  state  of  the  law  upon 
this  subject  at  that  point  of  time  is  thus :— In  case  of  death, 
absence  or  sickness,  or  of  any  vacancy  whereby  a  Secre- 
tary or  other  officer  of  the  State,  War  or  Treasury  Depart- 
ment could  not  perform  the  duties  of  the  office,  any  person 
could  be  authorized  bv  the  President  to  perform  those 
duties  for  the  space  of  six  months. 

For  the  Departments  of  the  Interior  and  the  Navy  pro- 
vision had  been  made  for  the  appointment  of  an  assistant 
secretary,  but  no  provision  in  case  of  vacancy  in  his  office, 
and  a  restriction  put  upon  any  officers  acting  when  not 
authorized  by  law,  from  receiving  any  salary  whatever. 

To  meet  those  omissions,  and  to  meet  the  case  of  resig- 
nation of  any  officer  of  an  executive  department,  and  also 
to  meet  what  was  found  to  be  a  defect  in  allowing  the 
I'resident  to  appoint  any  person  to  those  high  olfices  for 
the  space  of  six  months,  whether  such  person  had  any 
acquaintance  with  the  duties  of  the  department  or  not,  an 
act  was  passed  February  20, 1863,  (12  Stat.,  p.  656,)  which 
provides  that  in  case  of  the  death,  resignation,  absence 
from  the  seat  of  government,  or  sickness  of  the  head  of  an 
executive  department  of  the  government,  or  of  any  olficer 
of  either  of  the  said  departments  whose  appointment  is 
not  in  the  head  thereof,  whereby  thev  cannot  perform  the 
duties  of  their  respective  offices,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it 
neceesary,  to  authorize  the  head  of  any  other  executive 
!  department  or  other  officer  in  either  of  said  departments 
j  whose  appointment  is  vested  in  the  President,  at  his  dis- 
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cretion,  to  perform  the  duties  of  the  said  respective  offices 
until  a  successor  be  appointed,  or  until  such  absence  or  in- 
ability shall  cease.  Therefore,  in  case  of  the  death,  re- 
sianation,  sickness,  or  absence  of  a  head  of  an  executive 
department,  whereby  the  incumbent  could  not  perform 
the  duties  of  his  office,  the  President  might  authorize  the 
head  of  another  executive  department  to  perform  the 
duties  of  the  vacant  office,  and  in  case  of  like  disabilty  of 
any  officer  of  an  executive  department  other  than  the 
head,  the  President  might  authorize  an  officer  of  the  same 
department  to  perform  his  duties  tor  the  space  of  six 
months. 

It  is  remarkable  that  in  all  these  statutes,  from  1789 
down,  no  provision  is  made  for  the  case  of  a  removal,  or 
that  anybodv  is  empowered  to  act  for  the  removed  officer, 
the  chief  clerk  being  empowered  to  take  charge  of  the 
books  and  papers  only. 

Does  not  this  series  of  acts  conclusively  demonstrate  a 
legislative  construction  of  the  Constitution  that  there 
could  be  no  removal  of  the  chief  of  an  executiv  e  depart- 
ment by  the  act  of  the  President  save  by  the  nomination 
and  appointment  of  his  successor,  if  the  Senate  were  in 
session,  or  a  qualified  appointment  till  the  end  of  the  next 
session,  if  the  vacancy  happened  or  was  made  in  a  recess? 

Let  us  now  apply  this  state  of  the  law  to  the  appoint- 
ment of  Major-General  Thomas  Secretary  of  War  ad  in- 
terim, by  Executive  order.  Mr.  Stanton  had  neither  died 
nor  reeigned,  was  not  sick  nor  absent.  If  he  had  been, 
under  the  act  of  March  3,  1863,  which  repeals  all  inconsist- 
ent acts,  the  President  was  authorized  only  to  appoint  the 
head  of  another  executive  department  to  fill  his  place  ad 
interim.  Such  was  not  General  Thomas.  He  was  simply 
an  officer  of  the  army,  the  head  of  a  bureau  or  department 
of  the  War  Department,  and  not  eligible  under  the  law  to 
be  appointed ;  so  that  his  appointment  was  an  illegal  and 
void  act. 

There  have  been  two  cases  of  ad  interim  appointments 
which  illustrate  and  confirm  this  position ;  the  one  was  the' 
appointment  of  Lieutenant-General  Scott  Secretary  of 
War  ad  interim,  and  the  other  the  appointment  of  Gene- 
ral Grant  ad  interim  upon  the  suspension  of  Mr.  Stanton, 
in  August  last. 

The  appointment  of  General  Scott  was  legal,  because 
that  was  done  before  the  restraining  act  of  March  2,  1863, 
which  requires  the  detail  of  the  head  of  another  depart- 
ment to  act  ad  interim. 

The  appointment  of  General  Grant  to  take  the  place  of 
Mr.  Stanton  during  his  suspension  would  have  been  illegal 
under  the  acts  I  have  cited  he  being  an  officer  of  the  army 
and  not  the  head  of  a  department,  if  it  had  not  been  au- 
thorized by  the  second  section  of  the  Tenure  of  Office  act, 
which  provides  that  in  case  of  suspension,  and  no  other, 
the  President  may  designate  "some  suitable  person  to 
perform  temporarily  the  duties  of  such  office  until  the  next 
meeting  of  the  Senate."  Now,  General  Grant  was  such 
"suitable  person,"  and  was  properly  enough  appointed 
under  that  provision. 

This  answers  one  ground  of  the  defense  which  is  taken 
by  the  President  that  he  did  not  suspend  Mr.  Stanton 
under  the  Tenure  of  Office  act,  but  by  his  general  power 
of  suspension  and  removal  of  an  officer.  If  the  President 
did  not  suspend  Stanton  under  the  Tenure  of  Office  act,  he- 
cause  he  deemed  it  unconstitutional  and  void,  then  there 
was  no  law  authorizing  him  to  appoint  General  Grant, 
and  that  appointment  was  unauthorized  by  law  and  a  vio- 
lation of  his  oath  of  office. 

But  the  Tenure  of  Civil  Office  bill  by  its  express  terms 
forbids  any  employment,  authorization  or  appointment  of 
any  person  in  civil  office,  where  the  appointment  is  by  and 
with  the  advice  and  consent  of  the  Senate,  while  the  Sen- 
ate is  in  session.  If  this  act  is  constitutional,  i.  e.,  if  it  is 
not  so  far  in  conflict  with  the  paramount  law  of  the  land 
as  to  be  inoperative  and  void,  then  the  removal  of  Mr.  Stau- 
ton  and  the  appointment  of  General  Thomas  are  both  in 
direct  violation  of  it,  and  are  declared  by  it  to  be  high  mis- 
demeanors. 

The  intent  with  which  the  President  has  done  this  is  not 
doubtfid,  nor  are  we  obliged  to  rely  upon  the  principle  of 
law  that  a  man  must  be  held  to  intend  the  legal  conse- 
quences of  all  his  acts. 

The  President  admits  that  he  intended  to  set  aside  the 
Tenure  of  Office  act,  and  thus  contravene  the  Constitu- 
tion, if  that  law  was  unconstitutional. 

Having  ehown  that  the  President  wilfully  violated  an 
act  of  Congress,  without  justification,  both  in  the  removal 
of  Stanton  and  the  appointment  of  Thomas,  for  the  pur- 

8ose  of  obtaining  wrongfully  the  possession  of  the  War 
'ffice  by  force,  it  need  be,  and  certainly  bv  threats  and 
intimidations,  for  the  purpose  of  controlling  its  appropria- 
tions through  its  ad  interim  chief,  who  shall  Bay  that 
Andrew  Johnson  is  not  guilty  of  the  high  crimes  and  mis- 
demeanors charged  against  him  in  the  first  eight  articles? 

The  respondent  makcB  answer  to  this  view  that  the 
President,  believing  this  Civil  Tenure  law  to  be  uncon- 
stitutional, had  a  right  to  violate  it,  for  the  purpose  of 
bringing  the  matter  beforo  the  Supreme  Court  tor  its  ad- 
judication. 

Wo  are  obliged,  in  limine^  to  ask  the  attention  of  the  Se- 
nate to  this  consideration,  that  they  may  take  it  with 
them  as  our  case  goea  forward. 

We  claim  that  the  question  of  the  constitutionality  fo 
any  law  of  Congress  is,  upon  this  trial,  a  totally  irrelevant 
one ;  because  all  the  power  or  right  in  the  President  to 
judge  upon  any  supposed  conflict  of  an  act  of  Congress 
with  the  paramount  law  of  the  Con»titution  ia  exhausted 
when  he  has  examined  a  bill  sent  him  and  returned  it 
with  his  objections.  If  thon  passed  ovor  hia  veto  it  bo- 
comca  as  valid  as  if  In  fact  signed  by  him. 

The  Constitution  has  provided  three  methods,  all  equally 


potent,  by  which  a  bill  brought  into  either  House  may 
become  a  law  :— 

First.  Bv  passage  by  vote  of  both  Houses,  in  due  form, 
with  the  President's  signature; 

Second.  By  passage  by  vote  of  both  Houses,  in  due  form, 
and  the  President's  neglect  to  return  it  within  ten  days, 
with  his  objections ; 

Third.  By  passage  by  vote  of  both  Houses,  in  due  form, 
a  veto  by  the  President,  a  reconsideration  by  both  Houses, 
and  a  passage  by  a  two-thirds  vote. 

The  Constitution  substitutes  this  reconsideration  and 
passage  as  an  equivalent  to  the  President's  signature. 
After  that  he  and  all  other  officers  must  execute  the  law, 
whether  in  fact  constitutional  or  not. 

For  the  President  to  refuse  to  execute  a  law  duly  passed 
because  he  thought  it  unconstitutional,  after  he  had  vetoed 
it  for  that  reason,  would,  in  effect,  be  for  him  to  execute 
his  veto,  and  leave  the  law  unexecuted. 

It  may  be  said  he  may  do  this  at  his  peril.  True;  but 
that  peril  is  to  be  impeached  for  violating  his  oath  of  office, 
as  is  now  being  done. 

If,  indeed,  laws  duly  passed  by  Congress  affecting  gene- 
rally the  welfare  of  any  considerable  portion  of  the  people 
had  been  commonly,  or  as  a  usage  declared  by  the  Su- 
preme Court  unconstitutional,  and  therefore  inoperative, 
there  might  seem  to  be  some  palliation,  if  not  jus tiiiea- 
tion,  to  the  Executive  to  reiuse  to  execute  a  law  in  order 
to  have  its  constitutionality  tested  by  the  Supreme  Courts 

It  13  possible  to  conceive  of  so  flagrant  a  case  of  unconstt 
tntionality  as  to  be  such  shadow  of  justification  to  the 
Executive,  provided  at  the  same  time  one  conceives  an 
equally  flagrant  case  of  stupidity,  ignorance  and  imbe- 
cilitv,  or  worse,  in  the  Representatives  of  the  people  and 
in  the  Senate  of  the  United  States ;  but  both  conceptions 
are  so  rarely  possible  and  absurd  as  not  to  furnish  a  ground 
of  governmental  action. 

How  stands  the  fact?  Has  the  Supreme  Court  so  fre- 
quently declared  the  laws  of  Congress  in  conflict  with  the 
Constitution  as  to  afford  the  President  just  ground  for 
j  belief,  or  hope  even,  that  the  court  will  do  so  in  a  given  in- 
stance? I  think  I  may  safely  assert,  as  a  legal  fact,  that 
since  the  first  decision  of  the  Supreme  Court  till  the  day  of 
this  arraignment  no  law  passed  by  Congress,  affecting  the 
general  welfare,  has  ever,  by  the  judgment  of  that  court, 
been  set  aside  or  held  for  naught  because  of  unconstito- 
tionality  as  the  ground-work  of  its  decision. 

In  three  cases  only  has  the  judgment  of  that  court  been 
influenced  by  the  supposed  conflict  between  the  law  and 
the  Constitution,  and  they  were  cases  affecting  the  court 
itself  and  its  own  duties,  and  where  the  law  seemed  to  in- 
terfere with  its  own  prerogatives. 

Touching  privileges  and  prerogatives  have  been  the  ship- 
wreck of  many  a  wholesome  law.  It  is  the  sore  spot,  the 
sensitive  nerve  of  all  tribunals,  parliamentary  or  judicial. 

The  first  case  questioning  the  validity  of  a  law  of  Con- 
gress is  Hayburn's  (2  Dallas  409),  where  the  court  decided 
upon  the  unconstitutionality  of  the  act  of  March  23,  1792, 
Statutes  at  Large,  vol.  1,  p.  244,  which  conferred  upon  the 
court  the  power  to  decide  upon  and  grant  certificates  of 
invalid  pensions.  The  court  held  that  such  power  could 
not  be  conferred  upon  the  court  as  an  original  jurisdiction, 
the  court  receiving  all  its  original  jurisdiction  from  the 
provisions  of  the  Constitution.  This  decision  would  be 
nearly  unintelligible  were  it  not  explained  in  a  note  to  the 
case  in  United  States  vs.  Ferreira  (13  Howard,  p.  52),  re- 
porting  United  States  vs.  Todd,  decided  February  17, 1794 

We  learn,  however,  from  both  cases,  the  cause  of  this 
unintelligibility  of  the  decision  in  Hayburn's  case.  When 
the  same  question  came  up  at  the  Circuit  Court  in  New 
York,  the  judges  being  of  opinion  that  the  law  could  not 
be  executed  by  them  as  judges,  because  it  was  unconstitu- 
tional, yet  determined  to  obey  it  until  the  case  could  be 
adjudicated  by  the  whole  court.  They  therefore,  not  to 
violate  the  law,  did  execute  it  as  commissioners  until  it 
was  repealed,  which  was  done  the  next  year. 

The  judges  on  the  circuit  in  Pennsylvania  all  united  in 
a  letter  to  the  Executive,  most  humble  apologizing,  with 
great  regret,  that  their  convictions  of  duty  did  not  permit 
them  to  execute  the  law  according  to  its  terms,  and  took 
special  care  that  this  letter  should  accompany  their  deci- 
sion, so  that  they  might  not  be  misunderstood. 

Both  examples  it  would  have  been  well  for  this  respon- 
dent to  have  followed  before  he  undertook  to  Bet  himself 
to  violate  an  act  of  Congress. 

The  next  case  where  the  court  decided  upon  any  con- 
flict between  the  Constitution  and  the  law  is  Gordon  vb, 
United  States,  tried  In  April,  1865,  seventy-one  years  after- 
ward.  two  Justices  dissenting,  without  any  opinion  being 
delivered  by  the  court. 

Tho  court  hero  dismissed  an  appeal  from  the  Court  of 
Claims,  alleging  that,  under  tho  Constitution,  no  appellate 
jurisdiction  could  bo  exercised  over  the  Court  of  Claims 
under  an  act  of  Congress  which  gave  revisory  power  to  the 
Secretary  of  tho  Treasury  over  a  decision  of  the  Court  of 
Claims.  This  decision  ia  little  satisfactory,  as  it  is  wholly 
without  argument  or  authority  cited. 

The  next  case  is  ex  parte  Garland  (4  Wallace,  333)* 
known  as  the  Attorney's  Oath  case,  where  tho  court  de- 
cided that  an  attorney  was  not  an  officer  of  tho  United 
States,  and,  therefore,  might  practice  ..before  that  court 
without  taking  the  test  oath. 

The  reasoning  of  the  court  in  that  case  would  throw 
doubt  on  tho  constitutionality  of  the  law  of  Congress,  but 
the  decision  of  the  invalidity  of  the  law  was  not  necessary 
to  tho  decision  of  tho  case,  which  did  not  command  a  una- 
nimity in  tho  court,  as  it  certainly  did  not  the  assent  of 
the  Bar. 

Yet  in  this  case  it  will  bo  observed  that  tho  court  made 
a  rule  requiring  the  oath  to  bo  administered  to  tho  attof- 
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neys  in  obedience  of  the  law  nntil  it  came  before  thenri  in  a 
cause  duly  brought  up  for  decision.  The  Supreme  Court 
obeved  the  law  up  to  the  time  it  was  set  aside.  They  did 
not  violate  it  to  make  a  test  case. 

Here  if  another  example  to  this  respondent,  as  to  his 
duty  iu  the  case,  which  he  will  wish  he  had  followed.  I 
may  venture  to  say,  when  he  hears  the  judgment  of  the 
Senate  upon  the  impeachment  now  pending. 

There  are  several  other  cases  wherein  the  validity  of 
acts  of  Congress  have  been  discussed  before  the  Supreme 
Court,  but  none  where  the  decision  has  turned  on  that 
point.  „  , 

In  Marbury  vs.  Madison  (1  Cranch,  137),  Chief  Justice 
Marshall  dismissed  the  case  for  want  of  jurisdiction,  took 
opportunity  to  deliver  a  chiding  opinion  against  the  ad- 
ministration of  Jetferson  before  he  did  so. 

In  the  Dred  Scot  case,  so  familiar  to  the  public,  the  court 
decided  it  had  no  jurisdiction,  but  gave  the  government 
and  the  people  a  lecture  on  their  political  duties. 

In  the  case  of  Fisher  vs.  Blight  (2  Cranch,  358),  the  con- 
stitutionality of  a  law  was  very  much  discussed,  but  was 
held  valid  bv  the  decision  of  the  court. 

In  United  States  vs.  Coombs  (12  Peters,  72),  although  the 
power  to  declare  a  law  of  Congress  in  conflict  with  the  Con- 
stitution was  claimed  in  the  opinion  of  the  court  cwvit- 
tii     yet  the  law  itself  was  sustained. 

The  case  of  Pollard  vs.  Hagan  (3  Howard.  212),  and  the 
two  cases,  Goodtitle  vs.  Kibbe  (9  Howard,  271),  Hallett 
vb.  Beebe  (13  Howard.  25),  growing  out  of  the  same  con- 
troversy, have  been  thought  to  impugn  the  validity  of 
two  private  acts  of  Congress,  but  a  careful  examination 
•will  show  that  it  was  the  operation,  and  not  the  validity 
of  the  acts  which  came  in  question  and  made  the  basis  of 
the  decision. 

Thus  it  may  be  seen  that  the  Supreme  Court,  in  three  in- 
stances only,  have  apparently,  by  its  decision,  impugned 
the  validity  of  an  act  of  Congress  because  of  a  contiict  with 
the  Constitution,  and  in  each  case  a  question  of  the  rights 
and  prerogatives  of  the  court  or  its  otlicers  ha3  been  in 
controversy. 

The  cases  where  the  constitutionality  of  an  act  of  Con- 
gress has  been  doubted  in  the  obiter  dicta  of  the  court, 
but  were  not  the  basis  of  decision,  are  open  to  other  criti- 
cisms. 

In  Marbury  vs.  Madison,  Chief  Justice  Marshall  had  just 
baen  serving  as  Secretary  of  State,  in  an  opposing  admin- 
istration to  the  one  whose  acts  he  was  trying  to  overturn 
as  Chief  Justice. 

In  the  Dred  Scott  case.  Chief  Justice  Tanev— selected  by 
General  Jackson  to  remove  the  deposits,  because  his  bitior 
partisanship  would  carry  him  through  where  Duane  halted 
and  was  removed -delivered  the  opinion  of  the  court, 
whose  obiter  dicta  fanned  the  flame  of  dissension  which 
ltd  to  the  civil  war  through  which  the  people  have  just 
passed,  and  against  that  opinion  the  judgment  of  the 
countrv  has  long  been  recorded. 

When  ex  %>arte  Garland  was  decided,  the  country  was 
jnst  emerging  from  a  conflict  of  arms,  the  passions  and  ex- 
citement of  which  had  found  their  way  upon  the  bench, 
aud  some  of  the  judges,  just  coming  from  other  service  of 
the  government  and  from  the  bar.  brought  with  them  opi- 
nions. But  I  forbear.  I  am  treading  on  dangerous  ground. 
Time  has  not  yet  laid  its  softening  and  correcting  hand 
long  enough  upon  this  decision  to  allow  me  further  to 
comment  upon  it  in  this  presence. 

Mr.  President  and  Senators,  can  it  be  said  that  the  pos- 
eible  doubts  thrown  on  three  or  four  acts  of  Congress,  as 
to  their  constitutionality,  during  a  judicial  experience  of 
seventy-five  years— hardly  one  to  a  generation— is  a  suffi- 
cient warrant  to  the  President  of  the  United  States  to  set 
aside  and  violate  any  act  of  Congress  whatever,  upon  the 
plea  that  he  believed  the  Supreme  Court  would  hold  it  un- 
constitutional when  a  case  involviug  the  question  should 
come  before  it,  and  especially  one  much  discussed  on  its 
passage,  to  which  the  whole  mind  of  the  country  was 
turned  during  the  progess  of  the  discussion  upon  which  ho 
had  argued  with  all  his  power  his  constitutional  objections, 
and  which,  after  careful  reconsiderations  had  been  passed 
over  his  veto. 

Indeed,  will  you  hear  an  argument  as  a  Senate  of  the 
"United  States,  a  majority  of  whom  voted  for  that  very  bill, 
upon  its  constitutionality  in  the  trial  of  an  executive  oiii- 
cer  for  wilfully  violating  it  before  it  had  been  doubted  by 
any  court? 

Beariug  upon  this  question,  however,  it  may  be  said 
that  the  President  removed  Mr.  Stanton  for  the  very  pur- 
pose of  testing  the  constitutionality  of  this  law  before  the 
courts,  and  the  question  is  asked,  will  you  condemn  him 
as  for  a  crime  for  so  doing  ?  If  this  plea  were  a  true  one, 
it  ought  not  to  avail;  but  it  is  a  s  ibterfuge.  We  shall  show 
you  that  he  has  taken  no  step  to  submit  the  question  to 
anv  court,  although  more  than  a  year  has  elapsed  siuce  the 
passage  of  the  act. 

On  the  contrary,  the  President  has  recognized  it'  vali- 
dity aud  acted  upon  it  in  every  department  of  the  govern- 
ment, save  in  the  War  Department,  and  there  except  in 
regard  to  the  head  thereof  solely.  We  shall  show  you  he 
long  ago  caused  all  the  forms  of  commissions  and  olficial 
bonds  of  all  the  civil  officers  of  the  government  to  be  al- 
tered to  couform  to  its  requirement.  Ind-*;d,  the  fact  will 
not  be  denied— nay,  in  the  very  case  of  Mr.  Stanton,  he 
suspended  him  under  its  provisions,  and  asked  this  very 
Senate,  before  whom  he  is  now  being  tried  for  it i  viola- 
tion, to  pass  upon  the  sufficiency  of  his  reasons  for  acting 
under  it  in  so  doing  according  to  its  term? ;  yet,  rendered 
reckless  and  mad  by  the  patience  of  Congress  under  his 
usurpation  of  other  powers,  and  his  disregard  of  other 
laws,  he  boldlv  avows  in  his  letter  to  the  General  of  tho 
Army  that  he  intends  to  disregard'its  provisions,  and  sum- 


mons the  commander  of  the  troops  of  this  department  to 
seduce  him  from  his  duty  so  as  to  be  able  to  command,  in 
violation  of  another  act  of  Congress,  sufficient  military 
power  to  enforce  his  unwarranted  decrees. 

The  President  knew,  or  ought  to  have  known;  his  of- 
ficial adviser,  who  now  appears  as  his  couusel,  could,  and 
did  tell  him,  doubtless,  that  he  alone,  as  Attorney-General, 
could  file  an  information  in  the  nature  of  a  quo  warranto 
to  determine  this  question  of  the  validity  of  the  law. 

Mr.  Stanton,  if  elected  from  office,  was  without  remedy, 
because  a  series  of  decisions  has  settled  the  law  to  be  that 
an  ejected  officer  cannot  reinstate  himself,  either  bv  quo 
warranto,  mandamus,  or  other  appropriate  remedy  in  the 
courts. 

If  the  President  had  really  desired  solely  to  test  the  con- 
stitutionality of  the  law  or  his  legal  right  to  remove  Mr. 
Stanton,  instead  of  his  defiant  message  to  the  Senate  on 
the  21st  of  February,  informing  them  of  the  removal,  but 
n<>t  suggesting  this  purpose  which  is  thus  shown  to  be  an 
afterthought,  he  would  have  said  in  substance :— "Gentle- 
men of  the  Senate,  iu  order  to  test  the  constitutionality  of 
the  law  entitled 'An  act  regulating  the  tenure  of  certain 
civil  offices,'  which  I  verily  believe  to  be  unconstitutional 
and  void,  I  have  issued  an  order  of  removal  of  K.  M.  Stan- 
ten  from  the  office  of  Secretary  of  the  Department  of  War, 
I  felt  myself  constrained  to  make  this  removal  lest  Mr. 
Stanton  should  answer  the  information  in  the  nature  of  a 
quo  icarranto,  w  hich  I  intend  the  Attorney-General  shall 
file  at  an  early  day,  by  saving  that  he  holds  the  office  of 
Secretary  of  War  by  the  appointment  and  authority  of  Mr. 
Lincoln,  which  has  never  been  revoked.  Anxious  that  there 
shall  be  no  collision  or  disagreement  between  the  several 
departments  of  the  government  and  the  Executive,  I  lay 
b<-fore  the  Senate  this  message,  that  the  reasons  for  my 
action,  as  well  as  the  action  itself,  for  the  purpose  indica- 
ted, may  meet  vour  concurrence." 

Had  the  Senate  received  such  a  message,  the  represen- 
tatives of  the  people  might  never  have  deemed  it  necessary 
to  impeach  the  President  for  such  an  act  to  insure  the 
safety  of  the  country,  even  if  they  had  denied  the  accu- 
racy of  his  legal  position. 

On  the  contrary,  he  issued  a  letter  of  removal,  perem- 
tory  in  form,  intended  to  be  so  in  effect,  ordering  an  officer 
of  the  array,  Lorenzo  Thomas,  to  take  possesion  of  the 
office  and  eject  the  incumbent,  which  he  claimed  he  would 
do  by  force,  even  at  the  risk  of  inaugurating  insurrection, 
civil  commotion  and  war. 

Whatever  may  be  the  decision  of  the  legal  ouestion  in- 
volved when  the  case  comes  before  the  final  judicial  tribu- 
nal, who  shall  say  that  such  conduct  of  the  Executive, 
under  the  circumstances,  and  in  the  light  of  the  history  of 
current  events  and  his  concomitant  action,  is  not  in  An- 
drew Johnson  a  high  crime  aud  misdemeanor?  Imagine, 
if  it  were  possible,  the  consequence  of  a  decision  bv  the 
Senate  in  the  negative— a  verdict  of  not  guilty  upon  this 
proposition. 

A  law  is  deliberately  passed  with  all  the  form  of  legisla- 
tive procedure  ;  is  presented  to  the  President  for  his  signa- 
ture; is  returned  bv  him  to  Congress  with  his  objections: 
is  thereupon  reconsidered,  and  by  a  yea  and  nay  vote  of 
three-quarters  of  the  representatives  of  the  people  in  the 
popular  branch,  and  three-fourths  of  the  Senators  repre- 
senting the  States  in  the  higher  branch,  is  passed  again, 
notwithstanding  the  veto;  is  acquiesced  in  by  the  Presi- 
dent—by all  departments  of  the  government  conforming 
thereto  for  quite  a  year,  no  court  having  doubted  its  va- 
lidity. Now  its  provisions  are  wilfully  and  designedly 
violated  by  the  President,  with  intent  to  usurp  to  himself 
the  very  powers  which  the  law  was  desicned  to  limit,  for 
the  purpose  of  displacing  a  meritorious  officer  whom  the 
Senate  just  before  had  determined  ought  not  and  should 
not  be  removed ;  for  which  high-handed  act  the  President 
is  impeached  in  the  name  of  all  the  people  of  the  United 
States,  by  three-fourths  of  the  House  of  Representatives, 
and  presented  at  the  bar  of  the  Senate,  and  by  the  same 
senate  that  passed  the  law;  nay,  more,  by  the  very 
Senators  who,  wheu  the  proceeding  came  to  their  know- 
ledge, after  a  re-deliberation  of  many  hours,  solemnly  de- 
clared the  act  unlawful  and  in  violation  of  the  Constitu- 
tion ;  yet  that  act  of  usurpation  is  declared  not  to  be  a  high 
misdemeanor  in  office  by  their  solemn  verdict  of  not  guilty 
UDon  their  oaths. 

Would  not  such  a  judgment  be  a  conscious  self-abnega- 
tion of  the  intelligent  capacity  of  the  representatives  of 
the  people  in  Congress  assembled  to  frame  laws  for  their 
guidance  in  accordance  with  the  principles  and  terms  of 
their  Constitution,  and  frame  of  their  government? 

Would  it  not  be  a  notification— an  invitation,  rather- 
standing  to  all  time,  to  any  bold,  bad,  aspiring  man  to 
seize  the  liberties  of  the  people,  which  they  had  shown 
themselves  incapable  of  maintaining  or  defending,  and 
playing  the  role  of  a  Cesar  or  Napoleon  here,  to  establish 
a  despotism,  while  this,  the  last  and  greatest  experiment 
of  freedom  and  equality  of  right  in  the  people,  following 
the  long  line  of  buried  republics,  sink  to  its  tomb  under 
the  blows  of  usurped  power  from  which  free  representa- 
tive government  shall  arise  to  the  light  of  a  morn  of  resur- 
rection never  more— never  more,  forever. 

Article  ninth  charges  that  Major-General  Emory,  being 
in  command  of  the  Military  Department  of  Washington, 
the  President  called  him  before  him  aud  instructed  him 
that  the  act  of  March  2,  1867.  which  provides  that  all  orders 
from  the  President  shall  be  issued  through  the  General  of 
the  Army,  was  unconstitutional  and  inconsistent  with  his 
commission,  with  intent  to  induce  General  Emory  to  take 
orders  directly  from  himself  and  thus  hinder  the  executidn 
of  the  Civil  Tenure  act,  and  to  prevent  Mr.  Stanton  from 
holding  his  office  of  Secretary  of  War. 
If  the  transaction  set  forth  iu  this  article  stood  alone,  we 
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might  well  admit  that  doubts  might  arise  as  to  the  suffi- 
ciency of  the  proof.  But  the  surroundings  are  so  pointed 
and  significant  as  to  leave  no  doubt  in  the  mind  of  an  im- 
partial man  as  to  the  interests  and  purposes  of  the  Presi- 
dent. No  one  would  say  that  the  President  might  not 
p'nperlv  send  to  the  commander  of  this  department  to 
make  inquiry  as  to  the  disposition  of  his  forces,  but  the 
question  is  with  w  hat  intent  and  purpose  did  the  President 
send  for  General  Emory  at  the  time  he  did? 

Time  here  is  an  important  element  of  the  act.  Congress 
had  passed  an  act  in  March,  lt67,  restraining  the  Presi- 
dent from  issuing  military  orders  save  through  the  General 
of  the  Armv.  The  President  had  protested  against  that 
act.  On  the  12th  of  August  he  had  attempted  to  get  pos- 
session of  the  War  Office  by  the  removal  of  the  incumbent, 
but  could  only  do  so  by  appointing  the  General  of  the 
Army  thereto.  Failing  in  his  attempt  to  get  full  possession 
of  the  olhce,  through  the  Senate,  he  had  determined,  as  he 
admits,  to  remove  Stanton  at  all  hazards,  and  endeavored 
to  prevail  on  the  General  to  aid  him  in  so  doing.  He  de- 
clines. For  that  the  respondent  quarrels  with  him,  de- 
nounces him  in  the  newspapers,  and  accuses  him  of  bad 
faith  and  untruthfulness.  Thereupon,  asserting  his  pre- 
rogatives as  Commander-in-Chief,  he  creates  a  new  mili- 
tary Department  of  the  Atlantic.  He  attempts  to  bribe 
Lieutenant-General  Sherman  to  take  command  of  it.  by 

Eromotion  to  the  rank  of  General  by  brevet,  trusting  that 
military  services  would  compel  the  Senate  to  contnm 
him. 

If  the  respondent  can  get  a  general  by  brevet  appointed, 
he  can  then,  by  simple  order,  put  him  on  duty  according 
to  his  brevet  rank,  and  thus  nave  a  general  of  the  array 
in  command  at  Washington,  through  whom  he  can  trans- 
mit his  orders  and  comply  w  ith  the  act  which  he  did  not 
dare  transgress,  as  he  had  approved  it,  and  get  rid  of  the 
hated  General  Graut.  Sherman  spurned  the  bribe.  The 
respondent,  not  discouraged,  appointed  Major-General 
George  H.  Thomas  to  the  same  brevet  rank,  but  Thomas 
declined. 

What  stimulated  the  ardor  of  the  President  just  at  that 
time,  almost  three  years  after  the  war  closed,  but  just  after 
the  Senate  had  reinstated  Stanton,  to  reward  military 
service  by  the  appointment  of  generals  by  brevet?  Why 
did  his  zeal  of  promotion  take  that  form  and  noottur? 
There  were  many  other  meritorious  officers  ot  lower  rank 
desirous  of  promotion.  The  purpose  is  evident  to  every 
thinking  mind.  He  had  determined  to  set  a.-ide  Grant, 
with  u  horn  he  had  quarreled,  cither  by  force  or  fraud, 
either  in  conformity  with  or  in  spite  of  the  act  of  Con- 
gress, and  control  the  military  power  of  the  country.  On 
the  1st  of  February  (for  all  these  events  cluster  neaily 
about  the  same  point  of  time),  he  appoints  Lorenzo  Tho- 
mas Secretary  of  War,  and  orders  Stanton  nut  of  the  office; 
Stanton  refuses  to  go;  Thomas  is  about  the  streets  declar- 
ing that  he  will  put  him  out  by  force— "kick  him  out"--he 
has  caught  his  master's  word. 

On  the  evening  of  the  21st  a  resolution  looking  to  im- 
peachment is  ortered  in  the  House. 

The  President,  on  the  morning  of  the  22d,  "as  early  as 
practicable,"  is  seized  with  a  sudden  desire  to  know  how 
many  troops  there  were  in  Washington.  What  for.  just 
then?  Was  that  all  he  wanted  to  know?  If  so,  his  Adju- 
tant-General could  have  given  him  the  official  morning  re- 
port, which  would  have  shown  the  condition  and  station 
of  every  man.  But  that  was  not  all.  He  directs  the  com- 
mander of  the  department  to  come  as  early  as  practical!.!. 

Why  this  haste  to  learn  the  number  of  troops?  Observe, 
this  order  does  not  go  through  General  Grant,  as  by  law  it 
ought  to  have  done.  General  Emory,  not  knowing  what 
is  wanted,  of  course  obeyed  the  order  as  soon  as  possible. 
The  President  asked  him  if  he  remembered  the  conversa- 
tion which  he  had  with  him  when  he  first  to.  k  command 
of  the  department,  as  to  the  strength  of  the  garrison  of 
Washington  and  the  general  disposition  of  the  troops  in 
department?  Emory  replied  that  "he  did  distinctly;" 
that  was  last  September. 

Th<  n,  after  explaining  to  him  fully  as  to  all  the  changes, 
the  President  aeki  d  for  recent  changes  of  troops.  Emory 
denied  they  could  have  been  made  n  ithout  the  ord  r  going 
through  him.'aud  then,  w  ith  soldierly  lrankness,  (a0  he  evi- 
dently suspected  what  the  Pre-ideut  was  after),  said  by 
la  v  no  order  cm. Id  come  to  him  save  through  the  General 
of  the.  Armv,  and  that  had  been  aj  proved  by  the  President 
and* promulgated  in  general  order,  No.  17.  The  President 
wiehed  to  see  it.  it  was  produced.  General  Emory  Bays, 
"Mr.  President,  1  n  ill  take  it  as  a  great  favor  if  you  will 
permit  me  to  c  all  your  attention  to  tins  order  or  act." 

Why  a  favor  to  Emory?  Uecausc  he  feared  that  he  was 
to  be  called  U|  on  Dv  the  President  to  do  something  in  con- 
travention of  that  law.  The  President  read  it  and  said:— 
"This  is  not  iu  accordance  with  the  Constitution  of  the 
United  State?,  which  makes  me  Cuinmander-in-Chief  of 
the  Army  and  Navy,  or  with  the  language  of  vour  commis- 
sion." Emory  then  said:— "That  is  not  a  matter  for  the 
officers  to  determine.  There  was  the  order  sent  to  us  ap- 
proved by  him,  and  we  were  all  governed  by  that  order." 

He  said.  "Am  I  to  understand,  then,  that  the  President 
of  the  United  States  cannot  give  an  order  but  through 
General  Grant?"  General  Emory  then  made  the  Presi- 
dent a  short  speech,  telling  him  that  the  officers  of  the 
army  had  been  consulting  lawyers  on  the  subject,  Reverdy 
Johnson  and  Kobert  J.  Walker,  and  were  advised  they 
were  bound  to  obey  that  order.  Said  ho,  "  I  think  it  right 
to  tell  you  the  army  are  a  unit  on  this  subject."  Altera 
short  pause,  "seeing  there  was  nothing  more  to  say," 
General  RmOry  left.  What  made  all  the  officers  consult 
hv>  yers  nb  >ut  obeying  a  law  of  the  I  uitid  States?  What 
Influence  had  bees  at  work  with  them?  The  course  of 
the  President. 


In  his  message  to  Congress,  in  December,  he  had  declared 
that  the  time  inivht  come  when  he  would  resi  t  a  law  of 
Congress  by  force.  How  could  General  Emorv  tell  that  in 
the  judgment  of  the  President  that  time  had  not  come,  and 
hence  was  anxious  to  assure  the  President  that  he  could 
not  oppose  the  law. 

Jn  his  answer  to  the  first  article  he  asserts  that  he  had 
fully  come  to  tne  conclusion  to  remove  Mr.  Stanton  at  all 
|  events,  notwithstanding  the  law  and  the  action  of  the 
Senate ;  in  other  words,  he  intended  to  make,  and  did 
make,  executive  resistance  to  the  law  dulv  enacted.  The 
consequence  of  such  resistance  he  has  told  us  in  his  mes- 


Where  an  act  has  been  passed  according  to  the  forms  of 
the  Constitution  by  the  supreme  legi-lative  authority,  and 
is  regularly  enrolled  among  the  public  statutes  of  the  coun- 
try. Executive  resistance  to  it,  especially  in  times  of  high 
party  excitement,  would  be  likelv  to  produce  violent  colli- 
sion between  the  respective  adherents  of  the  two  branches 
of  the  government.  Thi-?  would  be  simply  civil  war,  ana 
civil  war  must  be  resorted  to  only  as  the  last  remedy  for 
the  worst  evils. 

*••*•*** 

It  is  true  that  cases  may  occur  in  which  the  Executive 
wo'ild  be  compelled  to  stand  on  it3  rights,  and  maintain 
them,  regardless  of  all  consequences. 

****«*»»•# 

He  admits,  in  substance,  that  he  told  Emory  that  the 
law  was  wholly  unconstitutional,  and,  in  effect,  took  away 
all  his  power  as  Commander-in-Chief.  Was  it  not  just 
such  a  law  as  he  had  declared  he  would  resist?  Do  von  not 
believe  that  if  General  Emory  had  yielded  in  the  least  to 
his  suggestions  the  President  would  have  offered  him  pro- 
motion to  bind  him  to  his  purposes,  as  he  did  Sherman  and 
Thomas? 

Pray  remember  that  this  is  not  the  case  of  one  gentleman 
conversing  with  another  on  mooted  questions  of  law.  but 
it  is  the  President,  the  Commander-in-Chief,  "the  fountain 
of  all  honor  and  source  of  all  power"  in  the  eye  ot  a  mili- 
tary officer,  teaching  that  officer  to  disobey  a  law  which 
he  himself  has  determined  is  void,  with  the  power  to  pro- 
mote the  olficer  if  he  rinds  him  an  apt  pupil. 

Is  it  not  a  high  misdemeanor  for  the  President  to  assume 
to  instruct  the  officers  of  the  army  that  the  laws  of  Con- 
gress are  not  to  be  obeyed? 

Article  ten  alleges  that,  intending  to  set  aside  the  richt- 
fnl  authority  and  powers  of  Congress,  and  to  bring  into 
disgrace  and  contempt  the  Congress  of  the  United  States, 
and  to  destroy  confidence  in  and  to  excite  odium  against 
Congress  and  its  laws,  he,  Andrew  Johnson,  President  of 
the  United  States,  made  divers  speeches  set  out  therein, 
whereby  he  brought  the  olhce  of  President  into  contempt, 
ridicule,  and  disgrace. 

To  sustain  these  charges  there  will  be  put  in  evidence 
the  short-hand  notes  of  the  reporters  in  each  instance  who 
took  these  speeches,  or  examined  the  sworn  copies  thereof, 
and  in  one  instance  where  the  speech  was  examined  and 
corrected  by  the  private  secretary  of  the  President  himself. 

To  the  charges  of  this  article  the  respondent  answers 
that  a  convention  of  delegates  (whom  he.  does  not  say) 
sat  in  Philadelphia  for  certain  political  purposes  men- 
tioned, and  appointed  a  committee  to  wait  upon  the  re- 
spondent as  President  of  the  United  States;  that  they 
were  received,  and  their  Chairman,  the  Hon.  Reverdy 
Johnson,  then  and  now  a  Senator  of  the  United  States, 
addressed  the  respondent  in  a  speech,  a  copy  of  which  the 
the  respondent  believes  is  from  a  substantially  correct  re- 
port, is  made  a  part  of  the  answer;  that  the  respondent 
made  a  reply  to  the  address  of  the  committee.  While, 
however,  he  gives  us  in  his  answer  a  copy  of  the  speech 
made  to  him  by  Mr.  Reverdy  Johnson,  taken  from  a 
newspaper,  he  wholly  omits  to  give  us  an  authorized  ver- 
siou  of  his  own  speech,  about  which  he  may  be  supposed 
to  know  quite  as  much,  and  thus  saved  us  some  testimony. 
He  does  not  admit  that  the  extracts  from  his  speech  in 
the  articles  are  correct,  nor  docs  he  deny  that  they  are  so? 

In  regard  to  the  speech  at  Cleveland,  he  a<*ain  does  not 
admit  that  the  extracts  correctly  or  justly  present  his 
speech;  but  again  he  does  not  deny  that  it  does  so  far  as 
the  same  is  set  ou£. 

As  to  the  speech  at  St.  Louis,  he  does  not  deny  that  he 
made  it;  says  only  that  he  does  not  admit  it,  aud  requires, 
in  each  case,  that  the  whole  speech  shall  be  proved.  In 
that.  I  beg  leave  to  assure  him  and  the  Senate,  his  wishes 
shall  be  gratified  iu  their  fullest  fractiou.  The  Senate 
shall  sec  the  performance,  so  far  as  is  in  our  power  to 
photograph  the  scene  by  evidence,  on  all  those  occasions, 
and  shall  hear  every  mater al  word  that  he  said. 

Bis  defense,  however,  to  the  article  is  that  "he  felt  him- 
self in  duty  bound  to  express  opinions  of  and  concerning 
the  public  character,  conduct,  views,  purposes,  motives 
and  tendencies  of  all  men  engaged  in  the  public  service,  as 
well  in  Congress  as  otherwise,"  "and  that  for  anything  ho 
may  have  said  on  either  of  these  occasions  ho  is  justified 
under  the  constitutional  right  of  freedom  of  opinion  and 
freedom  of  speech,  aud  is  not  subject  to  greater  inquisi- 
tion, impeachment  or  inculpation  in  any  manner  or  form 
whatsover."  lie  denies,  however,  that  by  reason  of  any 
matter  in  said  article  or  its  specification  alleged  he  has  said 
or  done  auytliing  indecent  or  unbecoming  in  the  Chief 
Magistrate  of  the  United  States,  or  tending  to  bring  his 
high  office  into  contempt,  ridicule  or  disgrace. 

The  issue,  then,  finally,  is  this: -That  those  utterances 
of  his,  iu  the  manner  and  form  in  which  they  are  alleged 
to  have  been  made,  and  under  the  circumstances  aud  at 
the  time  they  were  made,  are  decent  and  becoming  the 
President  oi  the  United  States,  and  do  not  tend  to  bring 
the  office  into  ridicule  aud  disgrace. 
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We  accept  the  issues.  They  are  two  :— 

First.  That  he  has  the  right  to  say  what  he  did  of  Con- 
gress in  the  exercise  of  freedom  of  speech;  and,  second, 
that  what  he  did  say  in  those  speeches  was  a  highly  gen- 
tlemanlike and  proper  performance  in  a  citizen,  and  still 
more  becoming  in  a  President  of  the  United  States. 

Let  us  first  consider  the  graver  matter  of  the  assertion  of 
the  right  to  cast  contumely  upon  Congress;  to  denounce 
it  as  a  "body  hanging  on  the  verge  of  the  governmeut ;" 
••pretending  to  be  a  Congress  when  in  fact  it  was  not  a 
Congress;"  "a  Congress  pretending  to  be  for  the  Union, 
when  its  every  step  and  act  tended  to  perpetuate  dis- 
mnion,  and  make  a  disruption  of  the  States  inevitable ;" 
"a  Congress  in  a  minority  assuming  to  exercise  a  power 
which,  if  allowed  to  be  consummated,  would  result  in 
despotism  and  monarchy  itself ;"  "a  Congress  which  had 
done  everything  to  prevent  the  union  of  the  State*;''  "a 
Congress  factious  and  domineering ;"  "a  Radical  Congress 
which  gave  origin  to  another  rebellion;"  "a Congress  upon 
whose  skirts  was  every  drop  of  blood  that  was  shed  in  the 
New  Orleans  riots." 

You  will  find  these  denunciations  had  a  deeper  meaning 
than  mere  expressions  of  opinion.  It  may  be  taken  as  an 
axiom  in  the  affairs  of  nations  that  no  usurper  has  ever 
seized  upon  the  legislature  of  his  country  until  he  has 
familiarized  the  people  with  the  possibility  of  so  doing  by 
vituperation  and  decrying  it.  Denunciatory  attacks  upon 
the  legislature  have  always  preceded;  slanderous  abuse 
of  the  individuals  composing  it  have  always  accom- 
panied a  seizure  by  a  despot  of  the  legislative  power  of  a 
country. 

Two  memorable  examples  in  modern  history  will  spring 
to  the  recollection  of  every  man.  Before  Cromwell  drove 
out  by  the  bayonet  the  Parliament  of  England,  he  and  his 
partisans  had  denounced  it,  derided  it,  decried  it  and  de- 
famed it,  and  thus  brought  it  into  ridicule  and  contempt. 
He  vilified  it  with  the  same  name  which  it  is  a  significant 
fact  the  partisans  of  Johnson,  by  a  concerted  cry,  applied 
to  the  Congress  of  the  United  States  when  he  commenced 
his  memorable  pilgrimage  and  crusade  against  it.  It  is  a 
still  more  significant  fact  that  (the  justification  made  by 
Cromwell  aad  by  Johnson  for  setting  aside  the  authority 
of  Parliament  and  Congress,  respectively,  was  precisely 
the  same,  to  wit :  that  they  were  elected  by  part  of  the 
people  only. 

When  Cromwell,  by  his  soldiers,  finally  entered  the  hall 
of  Parliament  to  disperse  its  members,  he  attempted  to 
cover  the  enormity  of  his  usurpation  by  denouncing  this 
man  personally  as  a  libertine,  that  as  a  drunkard,  another 
as  the  betrayer  of  the  liberties  of  the  people.  Johnson 
started  out  oh  precisely  the  same  course,  but  forgetting  the 
parallel  too  early  he  proclaims  this  patriot  an  assassin 
that  statesman  a  traitor;  threatens  to  hang  that  man 
Whom  the  people  delight  to  honor,  and  breathes  out 
*4threatenings  and  slaughter"  against  this  man  whose  ser- 
vices in  the  cause  of  human  freedom  has  made  his  name  a 
household  word  wherever  the  language  is  spoken.  There 
is,  however,  an  appreciable  difference  between  Cromwell 
and  Johnson,  and  there  is  a  like  difference  in  the  results 
accomplished  by  each. 

When  Bonaparte  extinguished  the  legislature  of  France, 
he  waited  until  through  his  press  and  his  partisans,  and  by 
his  own  denunciations,  he  brought  its  authority  into  dis- 
grace and  contempt ;  and  when,  finally,  he  drove  the  coun- 
cil of  the  nation  from  their  chamber,  like  Cromwell,  he 
justified  himself  by  personal  abuse  of  the  individuals  them- 
selves as  thev  passed  by  him. 

That  the  attempt  of  Andrew  Johnson  to  overthrow  Con- 
gress has  failed,  is  because  of  the  want  of  ability  and 
power,  not  of  malignity  and  will. 

We  are  too  apt  to  overlook  the  danger  which  may  come 
from  words  :— 

"We  are  inclined  to  say  that  is  only  talk— wait  till  some 
act  is  done,  and  then  it  will  be  time  to  move.  But  words 
may  be,  and  sometimes  are,  things— living,  burning  things 
that  set  a  world  on  fire." 

As  a  most  notable  instance  of  the  power  of  words,  look 
at  the  inception  of  the  Rebellion  through  which  we  have 
just  passed.  For  a  quarter  of  a  century  the  nation  took  no 
notice  of  the  talk  of  disunion  and  Secession  which  was 
heard  in  Congress  and  on  the  "stump"  until  in  the  South  a 
generation  was  taught  them  by  word,  and  the  word  sud- 
denly buret  forth  into  terrible,  awful  war.  Does  any  one 
doubt  that  if  Jackson  had  hanged  Calhoun  in  1832  for 
talking  nullification  and  Secession,  which  was  embryo 
treason,  the  cannon  of  South  Carolina  against  Fort  Sumter 
would  never  been  heard  with  all  their  fearful  and  deadly 
consequences?  Nay,  more ;  if  the  United  States  officers. 
Senators,  and  Representatives,  had  been  impeached  or  dis- 
qualified from  office  in  1833  for  advocating  Secession  on 
the  "stump."  as  was  done  in  1863  by  Congress,  then  our 
sons  and  brothers,  now  dead  in  battle,  or  starved  in  prl- 
bou,  had  been  alive  and  happy,  and  a  peaceful  solution  of 
the  question  of  shivery  had  been  found. 

Does  any  one  doubt  that  if  the  intentions  of  the  respond- 
ent could  have  been  carried  out,  and  his  denunciations 
had  weakened  the  Congress  in  the  affections  of  the  people, 
so  that  those  who  had  in  the  North  sympathized  with  the 
Rebellion  could  have  elected  such  a  minority  even  of  the 
Representatives  to  Congress  as,  together  with  those  sent 
np  from  the  governments  organized  by  Johnson  in  the  re- 
bellious States,  they  should  have  formed  a  majority  of 
both  or  either  House  of  Congress,  that  the  President 
would  have  recognized  such  body  as  the  legitimate  Con- 
gress, and  attempted  to  carry  out  its  decrees  by  the  aid  of 
the  army  and  navy  and  the  Treasury  of  the  United. 
States,  over  which  he  now  claims  such  unheard-of  and 
illimitable  powers,  and  thus  lighted  the  torch  of  civil  war? 

In  all  earnestness,  Senators,  I  call  each  one  of  you,  upon 


his  conscience,  to  say  whether  he  does  not  believe,  by  such 
preponderance  of  evidence  drawn  from  the  acts  of  the  re- 
spondent since  he  has  been  in  office,  that  if  the  people  had 
not  been,  as  thev  ever  have  been,  true  and  loyal  to  their 
Coneress  and  themselves,  such  would  not  have  been  the 
result  of  these  usurpations  of  power  in  the  Executive. 

Is  it.  indeed,  to  be  seriously  argued  here  that  there  is  a 
constitutional  right  in  the  President  of  the  United  States, 
who,  during  his  oificial  life,  can  never  lay  aside  his  official 
character  to  denounce,  malign,  abuse,  ridicule  and  con- 
temn, openly  and  publicly,  the  Congress  of  the  United 
States— a  co-ordinate  branch  of  the  government. 

It  cannot  fail  to  be  observed  that  the  President  (shall  I 
dare  to  sav  his  co  iusel,  or  are  they  compelled  bv  the  exi- 
gencies of  their  defense,)  have  deceived  themselves  as  to 
the  gravamen  of  the  charge  in  this  article?  It  does  not 
raise  the  question  of  freedom  of  speech,  but  of  propriety 
and  decency  of  speech  and  conduct  in  a  high  orficer  of  the 
government. 

Andrew  Johnson,  the  private  citizen,  as  I  may  reve- 
rently hope  and  trust  he  soon  will  be,  has  the  full  con- 
stitutional right  to  think  and  speak  what  he  pleases; 
in  the  manner  he  pleases,  and  where  he  pleases,  provided 
always  he  does  not  bring  himself  within  the  purview  of 
the  common  law  offenses  of  being  a  common  railer  and 
brawler,  or  a  common  scold,  which  ho  may  do  (if  a  male 
person  is  ever  liable  to  commit  that  crime) ;  but  the  dig- 
nitv  of  station,  the  proprieties  of  position,  the  courtesies  of 
office,  all  of  which  are  a  part  of  the  common  law  of  the 
land,  require  the  President  of  the  United  States  to  observe 
that  gravity  of  deportment,  that  fitness  of  conduct,  that 
appropriateness  of  demeanor,  and  those  amenities  of  be- 
havior which  are  a  part  of  his  high  oificial  functions. 

lie  stands  before  the  youth  of  the  country  the  exemplar 
of  all  that  is  of  worth  in  ambition,  and  all  that  is  to  be 
sought  in  aspiration;  he  stands  before  the  men  of  the 
country  as  the  grave  magistrate  who  occupies,  if  he  does 
not  fill,  the  place  once  occupied  by  Washington;  nay,  far 
higher  and  of  greater  consequence,  he  stands  before  the 
world  as  the  representative  of  free  institutions,  as  the 
type  of  a  man  whom  the  suffrages  of  a  free  people  have 
chosen  as  their  chief.  He  should  Ixj  the  living  evidence 
of  how  much  better,  higher,  nobler,  and  more  in  the 
image  of  God  is  the  elected  ruler  of  a  f reo  people  than 
a  hereditary  monarch  coming  into  power  by  the  accident 
of  birth ;  and  when  he  disappoints  all  thesehopes  and  all 
these  expectations,  and  becomes  the  ribald,  scurrilous 
blasphemer,  bandying  epithets  and  taunts  with  a  jeering 
mob,  shall  he  be  heard  to  say  that  such  conduct  is  not  a 
high  misdemeanor  in  office?  Nay,  that  disappointing  the 
hopes,  causing  the  cheeks  to  burn  with  shame,  exposing  to 
the  taunts  and  ridicule  of  every  nation  the  good  name  and 
fame  of  the  chosen  institutions  of  thirty  millions  of  people,  is 
it  not  the  highest  possible  crime  and  mi-demeanor  in  office? 
and  under  the  circumstances,  the  gravamen  of  these 
charges?  The  words  are  not  alleged  to  be  either  false  or 
defamatory,  because  it  is  not  within  the  power  of  any  man, 
however  high  his  official  position,  in  effect  to  slander  the 
citizens  of  the  United  States,  in  the  ordinary  sense  of  that 
word,  so  as  to  call  on  Congress  to  answer  as  to  truth  of  the 
accusation.  We  do  not  go  in,  therefore,  to  any  question  of 
truth  or  falsity.  We  rest  upon  the  scandal  of  the  scene. 
We  would  as  Boon  think,  in  the  trial  of  an  indictment 
against  a  termagant  as  a  common  scold,  of  summoning 
witnesses  to  prove  that  what  she  said  was  not  true.  It  is 
the  noise  and  disturbance  in  the  neighborhood  that  is  the 
offense,  and  not  a  question  of  the  provocation  or  irritation 
which  causes  the  outbreak. 

At  the  risk  of  being  almost  offensive,  but  protesting  that 
if  so  it  is  not  ray  fault,  but  that  of  the  person  whose  acts  I 
am  describing,  let  me  but  faintly  picture  to  you  the  scene 
at  Cleveland  and  St.  Louis. 

It  is  evening ;  the  Presdent  of  the  United  States  on  a 
journey  to  do  homage  at  the  tomb  of  an  illustrious  states- 
man, accompanied  by  the  head  of  the  Army  and  Navy 
and  Secretary  of  State,  has  arrived  in  the  great  central 
city  of  the  continent.  He  has  been  welcomed  bv  the  civic 
authorities.  He  has  been  escorted  bv  a  procession  of  the 
benevolent  charitable  societies,  and  citizens  and  soldiers  to 
his  hotel.  He  has  returned  thanks  in  answer  to  an  address 
of  the  Mayor  to  the  citizens  who  have  received  him.  The 
hospitality  of  the  city  has  provided  a  banquet  for  him  and 
his  suite,  when  he  is  again  expected  to  address  the  chosen 
guests  of  the  city,  where  all  things  may  be  conducted  in 
decency  and  in  order. 

While  he  was  resting,  as  one  would  have  supposed  he 
would  have  to  do,  from  the  fatigues  of  the  day,  a  noisv 
crowd  of  men  and  boys,  washed  and  unwashed,  drunk  and 
sober,  black  and  white,  assemble  in  the  street,  who  make 
night  hideous  by  their  bawling;  quitting  the  drawing- 
room  without  the  advice  of  his  friends,  the  President  of 
the  United  States  rushes  forth  on  to  the  balcony  of  the 
hotel  to  address  what  proves  to  have  been  a  mob.  and  this 
he  calls  in  his  answer  a  "fit  occasion  on  which  he  has  held 
to  the  high  duty  of  expressing  opinions  of  and  concerning 
the  legislation  of  Congress-  proposed  or  completed,  in  re- 
spect of  its  wisdom,  expediency,  justice,  worthiness,  ob- 
jectst  purposes,  and  public  and  political  motives  and  ten- 
dencies. 

Observe  now,  upon  this  fit  occasion,  like  in  all  respects  to 
that  at  Cleveland,  when  the  President  is  called  upon  by  the 
constitutional  requirements  of  his  office  to  explain  "the 
evidence,  expediency,  justice,  worthiness,  objects,  purposes 
and  tendencies  of  the  acts  of  Congress,"  what  he  says  and 
the  manner  in  which  he  says  it.  Does  he  speak  with  the 
gravity  of  a  Marshall  when  expounding  constitutional  law? 
Docs  he  use  the  polished  sentences  of  a  Wirt?  Or,  failing 
in  these,  which  may  be  his  misfortune,  does  he,  in 
plain  homely  words  of  truth  and  soberness,  endeavor  to 
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instruct  the  men  and  youth  before  him  in  their  duty  to 
obey  the  laws  and  to  reverence  their  rulers,  and  to  prize 
their  institutions  of  government?  Although  he  may 
have  been  mistaken  in  the  aptness  of  the  occasion  for 
Buch  didactic  inductions,  still  good  teaching  is  never 
thrown  away.  He  shows,  however,  by  his  language,  as 
he  had  shown  at  Cleveland,  that  he  meant  to  adapt  him- 
self to  the  occasion.  He  had  hardly  opened  his  mouth,  as 
we  shall  show  you.  when  some  one  in  the  crowd  cried, 
"  How  about  our  British  subjects  ?" 

The  Chief  Executive,  supported  by  his  Secretary  of 
State,  so  that  all  the  foreign  relations  and  diplomatic  ser- 
vice were  fully  represented,  with  a  dignity  that  not  even 
his  counsel  can  appreciate,  and  with  an  amenity  which 
must  have  delighted  Downing  street,  answers:— "We  will 
attend  to  John  Bull  after  awhile,  so  far  as  that  is  con- 
cerned." The  mob,  ungrateful,  receive  this  bit  of  expres- 
sion of  opinion  upon  the  iustice,  worthiness,  objects,  pur- 
poses and  public  and  political  motives  and  tendencies  ot 
our  relations  with  the  Kingdom  of  Great  Britain,  as  they 
fell  from  the  honored  lips  of  the  President  of  the  United 
States,  with  laughter,  and  the  more  unthinking,  with 
cheers. 

Having  thus  disposed  of  our  diplomatic  relations  with 
the  first  naval  and  commercial  nation  on  earth,  the  Presi- 
dent next  proceeds  to  instruct  in  the  manner  aforesaid 
and  for  the  purpose  aforesaid  to  this  noisy  mob,  on  the 
subject  of  the  riots,  upon  whieh  his  answer  says,  "it  is  the 
constitutional  duty  of  the  President  to  express  opinion  for 
the  purposes  aforesaid."  A  voice  calls  out  "New  Orleans! 
— go  on!"  After  a  graceful  exordium,  the  President  ex- 
presses his  high  opinion  that  a  massacre,  wherein  his  par- 
doned and  unpardoned  Kebel  associates  and  friends  de- 
liberately shot  down  and  murdered  unarmed  Union  men 
without  provocation— even  Horton,  the  minister  of  the 
living  God,  as  his  hands  were  raised  to  the  Prince  of 
Peace,  praying,  in  the  language  of  the  great  martyr:— 
"Father,  forgive  them,  for  they  Know  not  what  they  do!" 
— was  the  result  of  the  laws  passed  by  the  legislative  de- 
partment of  your  government  in  the  words  following,  that 
is  to  say— 

"If  you  will  take  up  the  riot  at  New  Orleans,  and  trace 
it  back  to  its  source,  or  to  its  immediate  cause,  you  will 
find  out  who  was  responsible  for  the  blood  that  was  shed 
there. 

"If  you  take  up  the  riot  at  New  Orleans,  and  take  it  back 
to  the  Radical  Congress—." 

This,  as  we  might  expect,  was  received  by  the  mob,  com- 
posed, doubtless,  in  large  part  of  unrepentant  Rebels,  with 
great  cheering,  and  crieB  of  "Bulb'!"  It  was  "bully"  for 
them  to  learn,  on  the  authoritv  of  the  President  of  the 
United  States,  that  they  might  shoot  down  Union  men  and 
patriots  and  lay  the  sin  of  the  murder  upon  the  Congress 
of  the  United  States!  And  this  was  another  bit  of  opinion, 
which  the  counsel  say  it  was  the  high  dutv  of  the  Presi- 
dent to  express  upon  the  justice,  the  worthiness,  objects, 
"purposes  and  public  political  motives  and  tendenceies  of 
the  legislation  of  your  Congress."  After  some  further  de- 
bate with  the  mob  someone,  it  seems,  had  called  "Traitor." 

The  President  of  the  United  States,  on  this  fitting,  con- 
stitutional occasion,  immediately  took  this  as  personal, 
and  replies  to  it:— "Now,  my  countrymen,  it  is  very  easy 
ro  indulge  in  epithets ;  it  i3  very  easy  to  call  a  man  a 
Judas,  and  cry  out  traitor ;  but  when  he  is  called  upon  to 
give  arguments  and  facts,  he  is  very  often  found  wanting." 

What  were  the  "facta  that  were  found  wanting,"  which, 
in  the  mind  of  the  President,  prevented  him  from  being  a 
Judaa  Iscariot?  He  shall  state  the  wanting  facts  in  his 
own  language  on  this  occasion,  when  he  is  exercising  liis 
high  constitutional  prerogative. 

"Judas  Iscariot!  Judas!  There  wa3  a  Judas  once; 
one  of  the  twelve  Apostles.  Oh!  yes ;  the  twelve  Apostles 
had  a  Christ.  (A  voice,  'and  a  Moses  too ;'  great  laugh- 
ter.) The  twelve  Apostles  had  a  Christ,  and  he  never 
could  have  had  a  Judas  unless  he  had  had  the  twelve 
Apostles.  If  I  have  played  the  Judas,  who  has  been  my 
Christ  that  I  have  plavcd  the  Judas  with?  Was  it  Thad. 
Stevens?  Was  it  Wendell  Phillips?  Was  it  Charles 
Sumner?" 

If  it  were  not  that  the  blasphemy  shocks  us,  we  should 
gather  from  all  this  that  it  dwelt  in  the  mind  of  the  Presi- 
dent of  the  United  States,  that  the  only  reason  why  he 
was  not  a  Judas  was  that  he  had  not  been  able  to  find  a 
Christ  towards  whom  to  play  the  Judas. 

It  would  appear  that  this  "opinion,"  given  in  pursu- 
ance of  hia  constitutional  obligation,  was  received  with 
cheers  and  hisses.  Whethar  the  cheers  were  that  certain 
patriotic  persons  named  by  him  might  be  hanged,  or  the 
hissing  was  because  of  the  inability  of  the  President  to 
plav  the  part  of  Judas,  for  the  reasons  before  stated,  I  am 
eorrv  to  say  the  evidence  will  not  inform  ur. 

His  answer  makes  the  President  say  that  it  is  his  "duty 
to  express  opinions  concerning  the  public  characters,  and 
the  conduct,  views,  purposes,  objects,  motives  and  tenden- 
cies of  all  men  engaged  In  the  public  service." 

Now,  as  "the  character,  motives,  tendencies,  purposes, 
objects  and  views  of  Judas  alone  had  opinions  expressed 
about  them  on  this  fit  occasion  (although  he  seemed  to  de- 
sire to  have  some  others,  whose  names  ho  mentioned, 
hanged).  I  shall  leave  his  counsel  to  inform  you  what  were 
the  public  services  of  Judas  Iscariot,  to  say  nothing  of 
Moses,  which  it  was  the  constitutional  duty  and  right  of 
the  President  of  the  United  States  to  discuss  on  this  par- 
ticularly "lit  occasion." 

But  I  will  not  pursue  this  revolting  exhibition  any  fur- 
ther. 

I  will  only  show  you  at  Cleveland  ho  crowd  and  tho 
President  of  the  Tinted  States,  in  the  darkness  of  night, 
bandying  epithets  with  each  other,  crying :— "Mind  your 


dignity,  Andy;"  "Don't  get  mad,  Andy;"  "Bully  for  you. 

Andy/' 

I  hardly  dare  shock,  as  I  must,  everv  sense  of  propriety 
by  calling  your  attention  to  the  President's  allusion  to  the 
death  of  the  sainted  martyr,  Lincoln,  as  the  means  by 
whieh  he  attained  his  office;  and  if  it  can  be  justified  in 
any  man,  public  or  private,  I  am  entirelv  mistaken  in  the 
commonest  properties  of  life.  The  President  shall  tell  his 
own  story  :— 

"There  was  two  years  ago  a  ticket  before  you  for  the 
Presidency.  I  was  placed  upon  that  ticket  with  a  distiu- 
uished  citizen  now  no  more.  (Voices— 'It's  a  pity!'  Too 
ad!'  'Unfortunate!')  Yes;  I  know  there  are  some  who 
sav 'unfortunate!'  Yes;  unfortunate  for  some  that  God 
rules  on  high  and  deals  in  justice.  (Cheers.)  Yes,  unfos- 
tunate;  tho  ways  of  Providence  are  mvsterious  and  in- 
comprehensible,  controlling  all  who  exclaim  'unfortu- 
nate.' " 

Article  11  charges  that  the  President  having  denied  in  a 
public  speech  on  the  18th  of  August,  1866,  at  Washington, 
that  the  Thirty-ninth  Congress  was  authorized  to  exercise 
legislative  power,  and  denying  that  the  legislation  of  said 
Congress  was  valid  or  obligatory  upon  him.  or  that  it  had 

ower  to  propose  certain  amendments  to  the  Constitution, 

id  attempt  to  prevent  the  execution  of  the  act  entitled 
"An  act  Regulating  the  Tenure  of  Certain  Civil 
Offices,"  by  unlawfully  attempting  to  devise  means 
by  which  to  prevent  Mr.  Stanton  from  resuming 
the  functions  of  the  office  of  Secretary  of  the  Depart- 
ment of  War,  notwithstanding  the  refusal  of  tho 
Senate  to  concur  in  his  suspension,  and  that  he  also  con- 
trived means  to  prevent  the  execution  of  an  act  of  March  3, 
1867,  which  provides  that  all  militarv  orders  shall  be  issued 
through  the  General  of  the  Army  of  the  U  nited  States ;  and 
also  another  act  of  the  same  2d  of  March,  commonly  known 
as  the  Reconstruction  act.  To  sustain  this  charge  proof 
will  be  given  of  his  denial  of  the  authority  of  Congress,  aa 
charged;  also  his  letter  to  the  General  of  the  Army,  in 
which  he  admits  that  he  endeavored  to  prevail  on  him,  bv 
promises  of  pardon  and  indemnity,  to  disobey  the  require- 
ments of  the  Tenure  of  Oifice  act,  and  to  hold  the  office  of 
Secretary  of  War  against  Mr.  Stanton  after  he  had  been 
reinstated  bv  the  Senate ;  that  he  chided  the  General  for 
not  acceding  to  his  request,  and  declared  that  had  he 
known  that  he  (Grant)  would  not  have  acceded  to  his 
wishes,  he  would  have  taken  other  means  to  prevent  Mr. 
Stanton  from  resuming  his  office;  his  admissions  in  his 
answer,  was  that  his  purpose  was,  from  the  first  suspen- 
sion of  Mr.  Stanton,  on  August  12,  1867,  to  oust  him  trora 
his  office,  notwithstanding  the  decision  of  the  Senate 
under  the  act ;  his  order  to  General  Grant  to  refuse  to  re- 
cognize any  order  of  Mr.  Stanton  purporting  to  come  from 
him-elf  after  he  was  so  reinstated,  and  his  crder  to  Gene- 
ral Thomas,  as  an  officer  of  the  army  of  the  United  States, 
to  take  possession  of  the  War  Office,  not  transmitted,  aa 
it  should  have  been,  through  the  General  of  the  Army ; 
and  the  declarations  of  General  Thomas  that,  as  an  officer 
of  the  Army  of  the  United  States,  he  felt  bound  to  obey 
the  orders  of  the  Commander-in-Chief. 

To  prove  further  the  purpose  aud  intent  with  which  his 
declarations  were  made,  and  his  denial  of  the  power  of 
Congress  to  propose  amendments  to  the  Constitution  as 
one  of  the  means  employed  by  him  to  prevent  the  exe- 
cution of  the  acts  of  Congress,  we  shall  show  he  has  op- 
posed and  hindred  the  pacification  of  the  country  and 
the  return  of  the  insurrectionary  States  to  the  Union,  and 
has  advised  the  Legislature  of  the  State  of  Alabama  not 
to  adopt  the  Constitutional  Amendment,  known  as  the 
fourteenth  article,  when  appealed  to  to  know  if  it  waa 
best  for  the  Legislature  so  to  do,  and  this,  to,  after  that 
amendment  had  been  adopted  by  a  majority  of  tho 
loyal  State  Legislatures,  and  after,  in  the  election  of 
1866,  it  had  been  sustained  by  an  overwhelming  majo- 
rity of  the  loyal  people  of  the  United  States.  I  do  not  pro- 
pose comment  further  on  this  article,  because,  if  the  Se- 
nate shall  have  decided  that  all  the  acts  charged  in  the 
preceding  articles  are  justified  by  law,  then  so  large  a  part 
of  the  intent  and  purposes  with  which  the  respondent  is 
charged  in  this  article  would  fail  of  proof,  that  it  would  be 
difficult  to  say  whether  he  might  not,  with  equal  impu- 
nity, violate  the  laws  known  as  the  Reconstruction  acts, 
which  in  his  message  he  declares  "a3  plainly  unconstitu- 
tional as  any  that  can  be  inaugurated."  If  that  be  so, 
why  should  lie  not  violate  them?  If,  therefore,  the  judg- 
ment  of  the  Senate  shall  sustain  us  upon  the  other  arti- 
cles, we  shall  take  judgment  upon  this  by  confession,  aB 
the  respondent  declares  in  the  samo  message  that  he  does 
not  intend  to  execute  them. 

Is  it  wonderful  at  all  that  such  a  speech,  which  seems  to 
have  been  unprovoked  and  coolly  uttered,  should  have  eli- 
cited the  single  response  from  the  orowd,  "Bully  for  vou?" 

I  go  no  further.  I  might  follow  this  ad  nauseam.  I  grant 
the  President  of  the  United  States  further  upon  this  dis- 
graceful scene  tho  mercy  of  mv  silence.  Tell  me,  now. 
who  can  read  this  account  of  this  exhibition,  and  reflect 
that  the  result  of  our  institutions  of  government  has  been 
to  place  such  a  man,  so  lost  to  decency  aud  propriety  of 
conduct,  ro  unfit,  in  tho  high  office  of  rulpr  of  this  nation, 
without  blushing  and  hanging  his  head  in  shame  as  the 
finger  of  ccorn  and  contempt  for  republican  democracy  is 
pointed  at  him  by  some  advocate  of  monarchy  in  the  old 

What  answer  havo  you  when  an  intelligent  foreigner 
says,  "Look!  see!  this  is  the  culmination  of  the  ballot  un- 
restrained In  the  hands  of  a  free  people  in  a  country  where 
any  man  mav  aspire  to  tho  office  of  President.  Is  not  our 
government  of  an  hereditary  king  or  emperor  a  better  one, 
where  at  least  our  sovereign  is  born  a  gentleman,  than  to 
have  such  a  thing  as  this  for  a  ruler?" 
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Yes.  we  have  an  answer.  We  can  say  this  man  was  not 
the  choice  of  the  people  for  the  President  of  the  United 
States.  He  was  thrown  to  the  surface  by  the 
whirlpool  of  a  civil  war,  and  carelessly,  we  grant,  was 
elected  to  the  second  place  in  the  government,  with- 
out thought  that  he  might  ever  fill  the  first.  By  murder 
most  foul,  he  succeeded  to  the  Presidency,  and 
is  the  elect  of  an  assassin  to  that  high  office,  and 
not  of  the  people.  "It  was  a  grievous  fault,  and  grievously 
have  we  answered  it;"  but  let  me  tell  vou,  oh,  advocate  of 
monarchy,  that  our  form  of  governieut  gives  us  a  remedy 
for  such  misfortune,  which  yours,  with  its  divine  right  of 
kiugs,  does  not.  We  can  remove,  as  we  are  about  to  do, 
from  the  oflice  he  has  disgraced,  by  the  6ure,  safe  and  con- 
stitutional method  of  impeachment;  while  your  king,  if 
he  becomes  a  buffoon,  or  a  jester,  or  a  tyrant,  can  only  be 
displaced  through  revolution,  bloodshed  and  civil  war. 
This— this,  oh  monarchist!  is  the  crowning  glory  of  our  in- 
stitutions; because  of  which,  if  for  no  other  reason,  our 
form  of  government  claims  precedence  over  all  other  go- 
vernments of  the  earth. 

To  the  bar  of  this  high  tribunal,  invested  with  all  its 
great  powers  and  duties,  the  HoiiBe  of  Representatives 
has  brought  the  President  of  the  United  States  by  the 
most  solemn  form  of  accusation,  charging  him  with  high 
crimes  and  misdemeanors  in  office,  as  set  forth  in  the 
several  articles  which  I  have  thus  feebly  presented  to 
your  attention.  Now,  it  Beems  necessary  that  1  should 
briefly  touch  upon  and  bring  freshly  to  your  remembrance 
the  history  of  some  of  the  events  of  his  administration 
of  affairs  in  high  office,  in  order  that  the  intents  with 
which  and  the  purposes  for  which  the  respondent  com- 
mitted the  acts  alleged  against  him  may  be  fully  under- 
stood. 

Upon  the  first  reading  of  the  articles  of  impeachment, 
the  question  might  have  arisen  in  the  mind  of  some  Sena- 
tor, why  are  there  acts  of  the  President  ouly  presented  by 
the  House,  when  history  informs  us  that  others  equally 
dangerous  to  the  liberties  ot  the  people,  if  not  more  so,  and 
others  of  equal  usurpation  of  powers,  if  not  greater,  are 
passed  by  in  silence? 

To  such  possible  inquiry  we  reply,  that  the  acts  set  out 
in  the  first  eight  articles  are  but  the  culmination  of  a  so- 
rted of  wrongs.:  malfeasances  and  usurpations  committed 
by  the  respondent,  and,  therefore,  need  to  be  examined  in 
the  light  of  hi*  precedent  and  concomitant  acts,  to  grasp 
their  scope  and  design.  The  last,  three  articles  presented 
show  the  perversity  and  malignity  with  which  he  acted, 
eo  that  the  man,  as  he  is  known  to  us,  may  be  clearly 
spread  upon  record,  to  be  seen  and  known  of  all  men 
hereafter. 

What  has  been  the  respondent's  course  of  administra- 
tion? For  the  evidence  we  rely  upon  common  lame  and 
current  history,  as  sufficient  proof.  Dy  the  common  law, 
common  fame,  si  oriatar  apud  bonos  et  graves,  was 
ground  of  indictment  even  ;  more  than  two  hundred  and 
forty  years  ago  it  was  determined  in  Parliament  that  com- 
mon fame  is  a  good  ground  for  the  proceeding  of  this 
House,  either  to  inquire  of  here  or  to  transmit  to  the  com- 
plaint, if  the  House  find  cause,  to  the  King  or  Lord3." 

Now,  isit  not  well  known  to  all  good  and  brave  men, 
(bonos  et  graves,)  that  Andrew  Johnson  entered  the  office 
of  President  of  the  United  States  at  the  close  of  an  armed 
Rebellion,  making  loud  denunciations,  frequently  and 
everywhere,  "that  traitors  ought  to  be  punished,  and  trea- 
son should  bo  made  odious;  that  the  loyal  and  true  men  of 
the  South  should  be  fostered  and  encouraged ;  and,  if  there 
were  but  few  of  them,  to  such  only  should  be  given  in 
charge  the  reconstruction  of  the  disorganized  States." 

Do  not  all  men  know  that  soon  afterwards  he  changed 
his  course,  and  only  made  treason  odious,  so  far  as  he  was 
concerned,  by  appointing  traitors  to  office,  and  by  indiscri- 
minate pardon  to  all  who  "came  in  unto  him?  "  Who  does 
not  know  that  Andrew  Johnson  initiated,  of  his  own  will, 
a  course  of  reconstruction  of  the  Rebel  States,  which,  at 
at  the  time,  he  claimed  was  provisional  only,  and  until  the 
meeting  of  Congress  an  its  action  thereon? 

Who  does  not  know  that  when  Congress  met  and  under- 
took to  legislate  upon  this  very  subject  of  reconstruction, 
of  which  he  had  advised  them  in  his  message,  which  they 
alone  had  the  power  to  do,  Andrew  Johnson,  last  afore- 
said, again  changed  his  course,  and  declared  that  Congress 
had  no  power  to  legislate  upon  that  Biibject,  but  that  the 
two  houses  had  only  the  power  separately  to  judge  of  the 
Qualifications  of  the  members  who  might  be  sent  to  each 
by  rebellious  constituencies,  acting  under  State  organiza- 
tions which  Andrew  Johnson  had  called  into  existence  by 
his  late  fiat,  the  electors  of  which  were  voting  by  his  per- 
mission and  under  his  limitations? 

Who  does  not  know  that  when  Congress,  assuming  its 
rightful  power  to  propose  amendments  to  the  Constitution, 
had  passed  Buch  an  amendment,  and  had  submitted  it  to 
the  States  as  a  measure  of  pacification,  Andrew  Johnson 
advised  and  counseled  the  Legislatures  of  the  States  lately 
in  Rebellion,  as  well  as  others,  to  reject  the  amendment, 
so  that  it  illicit  not  operate  as  law  and  thus  establish 
equally  of  suffrage  in  all  the  StateB  and  equality  of  rights 
in  the  number  of  the  Electoral  College  and  in  the  number 
of  the  Representatives  to  the  Congress  of  the  United  States. 

Lest  any  one  should  doubt  the  correctness  of  this  piece 
of  history,  or  the  truth  of  this  common  fame,  we  shall 
show  you  that,  while  the  Legislature  of  Alabama  was  de- 
liberating upon  the  reconsideration  of  the  vote  whereby  it 
had  rejected  the  constitutional  amendment,  the  fact  being 
brought  to  the  knowledge  of  Andrew  Johnson,  and  his 
advice  asked,  he,  by  a  telegraphic  message  under  his  own 
hand,  here  to  be  produced,  to  show  his  intent  and  pur- 
poses, advised  the  Legislature  against  passing  the  amend- 
ment, and  to  remain  firm  in  their  opposition  to  Congress. 


We  shall  show  like  advice  of  Andrew  Johnson  upon  the 
same  subject  to  the  Legislature  of  South  Carolina,  and 
this,  too,  in  the  winter  ot  186",  after  the  action  of  Congress 
in  proposing  the  constitutional  amendments  had  been  sus- 
tained in  the  previous  election  by  an  overwhelming  ma- 
jority. Thus  we  charge  that  Andrew  Johnson,  President  of 
the  United  States,  not  only  endeavors  to  thwart  the  consti- 
tutional action  of  Congress,  and  bring  it  to  naught  bnt, 
also  to  hinder  and  oppose  the  execution  of  the  will  of  the 
loyal  people  of  the  United  States,  expressed  in  the  only 
mode  in  which  it  can  be  done,  through  the  ballot  box,  in 
the  election  of  their  representatives.  Who  docs  not  know 
that  from  the  hour  he  began  these,  his  usurpations  of 
power,  he  everywhere  denounced  Congress,  the  legality 
and  constitutionality  of  its  action,  and  defied  its  legitimate 
power ;  and  for  that  purpose  announced  his  intention  and 
carried  out  his  purpose,  as  far  as  he  was  able,  of  removing 
every  true  man  from  office  who  sustained  the  Congress  of 
the  United  States?  And  it  lis  to  carry  out  this  plan  of 
action  that  he  claims  the  unlimited  power  of  removal,  for 
the  illegal  exercise  of  which  he  stands  before  you  to-day. 

Who  does  not  know  that  in  pursuance  of  the  same  plan 
he  used  his  veto  power  indiscriminately  to  prevent  the 
passage  of  wholesome  laws,  enacted  for  the  pacifica- 
tion of  the  country,  and  when  laws  were  passed  by  the 
constitutional  majorities  over  his  vetoes  he  made  the 
most  determined  opposition,  both  open  and  covert,  to 
them;  and  for  the  purpose  of  making  that  opposition 
effectual  he  endeavored  to  array,  and  did  array,  all 
the  people  lately  in  rebellion  to  set  themselves  against 
Congress,  and  against  the  true  and  loyal  men, 
their  neighbors,  so  that  murders,  assassinations  and 
massacres  were  rife  all  over  the  Southern  States,  which 
he  encouraged  by  his  refusal  to  consent  that  a  single 
murderer  should  be  punished,  though  thousands  of  good 
men  have  been  slain;  and,  further,  that  he  attempted, 
by  military  orders,  to  prevent  the  execution  of  acta 
of  Congress  by  the  military  commanders  who  were 
charged  therewith.  These,  and  his  concurrent  acts  show 
conclusively  that  his  attempt,  to  get  control  of  the 
military  force  of  the  government,  by  the  seizure 
of  the  Department  of  War,  was  done  in  pursuance 
of  his  general  design,  if  it  were  possible,  to  over- 
throw the  Congress  of  the  United  States,  and  he  now 
claims,  by  his  answer,  the  right  to  control  at  his  own  will, 
for  the  execution  of  this  very  design,  every  officer  of  the 
army,  navy,  civil  and  diplomatic  service  of  the  United 
States.  He  asks  you  here,  Senators,  by  your  solemn  ad- 
judication, to  confirm  him  in  that  right— to  invest  him 
with  that  power,  to  be  used  with  the  intents  and  for  the 
purposes  which  he  has  already  shown. 

The  responsibility  is  with  3'ou ;  the  safeguards  of  the 
Constitution  against  usurpation  are  in  your  hands;  the 
interests  and  hopes  of  free  institutions  wait  upon  your 
action.  The  House  of  Representatives  has  done  its  duty. 
We  have  presented  the  facts  in  the  constitutional  manner ; 
we  have  brought  the  criminal  to  your  bar,  and  demand 
judgment  at  your  hands  for  his  great  crimes. 

Never  again,  if  Andrew  Johnson  go  quit  and  free  this 
day,  can  the  people  of  this  or  any  other  country,  by  con- 
stitutional checks  or  guards,  stay  the  usurpation  of  Execu- 
tive power.  I  speak,  therefore,  not  the  language  of  exag- 
geration, but  the  words  of  truth  and  soberness,  in  saying 
that  the  future  political  welfare  and  liberties  of  all  men 
hang  trembling  on  the  decision  of  the  hour. 

Recess. 

At  five  minutes  before  three  o'clock,  Senator  WIL- 
SON interrupted  Mr.  Butler  to  more  that  the  Senate 
take  a  recess  of  ten  minute?. 

Mr.  BUTLER— I  am  very  much  obliged  to  the 
Senator. 

The  Chief  Justice  put  the  question  on  the  motion 
and  declared  it  adopted,  and  the  Senate  took  a  recess 
accordingly. 

Business  Resumed. 

The  Chief  Justice  promptly  called  the  Senate  to 
order  at  the  expiration  of  the  ten  minutes,  and  Mr. 
Butler  concluded  his  opening  at  seventeen  minutes 
before  four.  His  description  of  the  scenes  at  St.  Louis 
caused  several  audible  titters  in  the  gallery,  particu- 
larly, when  bowing  low  to  the  President's  counsel,  he 
reiterated  with  emphasis  the  words  "high  constitu- 
tional prerogative." 

Mr.  BINGHAM  of  the  managers,  then  rose  and 
said:— Mr.  President,  the  managers  on  the  part  of  the 
House  are  ready  to  proceed  with  the  testimony  to 
make  good  the  articles  of  impeachment  exhibited  by 
the  House  of  Representatives  against  the  President  of 
the  United  States,  and  my  associate,  Mr.  Wilson,  wiU 
present  the  testimony. 

Mr.  WILSON— I  w'ish  to  state  in  behalf  of  the  mana- 
gers that,  notwithstanding  the  meaning  of  the  docu- 
ment which  we  deem  important  to  be  presented  in 
evidence  have  been  set  out  in  the  exhibits  accompany- 
ing the  answers,  and  also  in  some  of  the  answers,  we 
still  are  of  the  opinion  that  it  is  proper  for  us  to  pro- 
duce the  documents  originally,  by  way  of  guarding 
against  any  mishap  that  might  arise  from  imperfect 
copies  set  out  in  the  answer. 

I  offer,  first,  on  behalf  of  the  managers,  a  certified 
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copy  of  the  oath  of  office  of  the  President  of  the  United 
States,  which  I  will  read: — 

I  do  solemnly  swear  that  I  will  faithfully  execute  the 
office  of  President  of  the  United  State?,  and  will,  to  the 
best  of  mv  abilitv,  preserve,  protect  and  defend  the  Cou- 
Btitution. "       (Signed.)  ANDREW  JOHNSON. 

To  which  is  attached  the  following  certificate :-• 

I,  Salmon  P.  Chase.  Chief  Justice  of  the  Supreme  Court 
of  the  United  State?,  herebv  certify,  that  on  the  15th  day 
of  April.  1863,  at  the  City  of  Washington,  in  the  District  of 
Columbia,  personally  appeared  Andrew  Johnson, Vice  Pre- 
sident, upon  whom,  by  the  death  of  Abraham  Lincoln,  late 
President,  the  duties  of  the  office  of  President  have  de- 
volved, and  took  and  subscribed  the  oath  of  office  above, 
&c.      (Signed.)      SALMON  P.  CHASE,  Chief  Justice. 

Mr.  WILSON  read  ihe  attestation  of  the  docu- 
ment by  Frederick  W.  Seward,  acting  Secretary  of 
State,  and  continued,  I  now  offer  the  "nomination  of 
Mr.  Stanton  as  Secretary  of  War,  by  President  Lin- 
coln.   It  is  as  follows  :— 

In  Executive  Session  Senate  of  the  United  States, 
January  13,  1862.— 'Ihe  following  message  was  received 
from  the  President  of  the  United  States,  by  Mr.  Nicolay, 
his  Secretary:— 

To  the  Senate  of  the  United  States:— I  nominate  Edwin 
M.  Stanton,  of  Pennsylvania,  to  be  Secretary  of  War,  in 
place  of  Simon  Cameron,  nominated  to  be  Minister  to 
Russia.   (Signed.)  ABRAHAM  LINCOLN.' 

Executive  Mansion,  January  13, 1862. 

I  next  offer  the  ratification  of  the  Senate  in  Exe- 
cutive session,  upon  the  said  nomination: — 

In  Executive  Session,  Senate  of  tub  United 
States.  Jan.  15, 1862. 

Resolved,  That  the  Senate  advise  and  consent  to  the  ap- 
pointment of  P.dwin  M.  Stanton,  of  Penns3'lvania,  to  be 
Secretary  of  War,  agreeably  to  the  appointment. 

Mr.  WILSON  read  the  certification  of  the  Secre- 
tary of  the  Senate.  q 

I  next  offer  a  copy  of  the  communication  made  to 
the  Senate  December  12,  1867,  by  the  President.  As 
this  document  is  somewhat  lengthy,  I  will  not  read 
it  unless  desired. 

It  is  the  message  of  the  President  of  the  United 
States  assigning  his  reasons  for  the  suspension  of  the 
Secretary  of  War. 

Several  Senators— "Read  it." 

Mr.  WILSON  proceeded  to  read  the  somewhat 
lengthy  document  at  twenty  minutes  past  four  o'clock. 

Senator  SHERMAN  rose  and  said:— Mr.  President, 
if  the  honorable  managers  would  allow  me,  I  would 
move  to  adjourn. 

Mr.  STAN  BE  It  Y  said  as  far  as  the  counsel  were 
concerned  they  would  dispense  with  the  reading. 

Senator  SHERMAN— I  move  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  adjourn  until  to-mor- 
row, at  the  usual  hour. 

Mr.  SUMNER  suggested  an  adjournment  until  10 
o'clock  to-morrow,  but  the  Chief  Justice  put  the  ques- 
tion on  Mr.  Sherman's  motion,  and  declared  it  car- 
ried. 

The  Chief  Justice  then  vacated  the  chair. 
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The  Senate  met  at  noon.  After  the  presentation  of 
a  few  unimportant  petitions,  the  Chair  was  vacated, 
and  immediately  assumed  by  the  Chief  Justice. 

The  Sergeant-at-Arms  made  the  usual  proclamation, 
and  the  managers  and  members  of  the  House  were 
successively  announced  and  took  their  seats.  The 
counsel  for  the  President  also  entered  and  were  seated. 

The  galleries,  at  the  opening,  were  not  more  than  half 
full. 

Additional  Evidence. 

Mr.  WILSON,  on  the  part  of  the  managers,  said  In 
continuation  of  the  documentary  evidence,  I  now 
offer  a  resolution  pas-ed  by  the  Senate  in  Executive 
Session,  in  response  to  the  message  of  the  President, 
notifying  the  Senate  of  the  suspension  of  lion.  Ed- 
win M.  Stanton  as  Secretary  of  War.  Also,  the  reso- 
lution adopted  In  Executive  Session  of  the  Senate, 
January  18,  1SC8,  declaring  that  the  Senate  did  not 
Concur  in  the  suspension  ol  Edwin  M.  Stanton  from 


the  office  of  Secretary  of  War,  was  read  and  put  in 
evidence,  tosether  with  the  order  of  the  same  date  dk 
recti ng  the  Secretary  of  the  Senate  to  communicate 
an  official  and  authenticated  copy  thereof  (to  the  Pre- 
sident, Mr,  Stanton  and  General  Grant. 

Mr.  WILSON  then  produced  and  offered  in  evi- 
dence an  extract  from  the  Journal  of  the  Senate  in 
Executive  Session  of  February  21,  1868,  showing  the 
proceedings  of  the  Senate  ou  the  message  of  the 
President,  announcing  that  he  had  suspended  Mr. 
Stanton  from  office. 

Mr.  WILSON  also  produced  and'  offered  in  evi- 
dence an  authentic  codv  of  the  commission  of  Edwin 
M.  Stanton  as  Secretary  of  War;  stating  at  the  same 
time  that  that  was  the  only  commission  under  which 
the  managers  claim  that  Mr.  Stanton  bad  acted  as 
Secretary  of  War.  The  commission  is  in  the  usual 
form,  and  contains  a  provision  that  Edwin  M.  Stanton 
shall  have  and  hold  the  office,  with  all  the  powers, 
privileges  and  emoluments  pertaining  to  the  same, 
during  the  pleasure  of  the  President  of  the  United 
States  for  the  time  being.  It  is  dated  June  15,  1862, 
and  signed  by  Abraham  Lincoln. 

The  First  Witness. 

The  first  witness  called  by  the  managers  was  Wil- 
liam McDonald,  one  of  the  clerks  of  the  Senate.  Be- 
fore proceeding  to  examine  him,  Mr.  BUTLER  asked, 
in  behalf  of  the  managers,  that  the  wituesses  who 
were  in  attendance  should  be  allowed  to  remain  on 
the  floor  of  the  Senate. 

The  Chief  Justice  intimated  that  they  had  better  re- 
main in  the  room  assigned  to  them  by  the  Sereeant- 
at-Arms  until  they  were  called. 

The  witness  took  his  stand  by  the  left  of  the  Secre- 
tary's desk,  and  was  sworn  by  the  Secretary  in  the 
following  form,  and  with  uplifted  hand:— 

"You  do  swear,  that  the  evidence  you  shall  give  in  the 
case  now  pending,  the  United  States  vs.  Andrew  Johnson, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God." 

Tne  examination  was  conducted  by  Mr.  Butler,  as 
follows : — 

Question.  State  your  name  and  office.  Answer. 
William  J.  McDonald,  Chief  Clerk  of  the  Senate. 

Look  at  this  paper,  and  read  the  certificate  which 
appears  to  be  signed  by  your  name. 

Witness  reads  as  follows:  — 

Office  of  tue  Secretary  of  the  Senate  of  tite 
United  States.  Washington,  February  27,  1868.— An  at- 
tested copy  of  the  foregoing  resolutions  was  left  by  me  at 
the  office  of  the  President  of  the  United  States,  in  the 
Executive  Mansion,  he  not  being  present,  about  9  o'clock 
P.  M.,  on  the  13th  of  January,  1868, 

W.  J.  MoDONALD, 
Chief  Clerk  of  the  Senate  of  the  United  States. 

Q.  Is  that  certificate  a  correct  one  of  the  acts  done? 
Is  it  a  correct  certificate  of  the  acts  done,  and  the 
paper  was  left  as  that  certificate  states?  A.  It  was. 

Read  this  other  certificate. 

Witness  reads  as  follows:— 

Office  of  the  Secretary  of  tiie  Senate  of  thk 
Unitei*  States,  Washington,  Feb.  21, 1868.— An  attested 
copy  of  the  foregoing  resolution  was  delivered  by  me  into 
the  hands  of  the  President  of  the  United  States,  at  his  office 
in  the  Executive  mansion,  at  about  10  o'clock  P.  M„  on  the 
21st  of  February.  1868.  W.  J.  MoDONALD, 

Chief  Clerk  of  the  Senate  of  the  United  States. 

Q.  Do  you  make  the  same  statement  as  regards  this 
service?   A.  Yes,  sir,  the  same  statement. 

Mr.  WILSON  then  read  the  resolutions  of  the  Senate 
of  January  13,  1868,  and  February  22,  1868,  to  the  ser- 
vice of  which  the  last  witness  had  testified.  There- 
solution  of  January  13, 1863,  is  that  by  which  the  Se- 
nate refuses  to  concur  in  the  suspension  of  Mr.  Stan- 
ton, and  the  resolution  of  February  22,  1868,  is  that  by 
which  the  Senate  resolves  that  under  the  Constitution 
and  laws  of  the  United  State,  the  President  has  no 
power  to  remove  the  Secretary  of  War  and  to  desig- 
nate another  officer  to  perform  the  duties  of  that  office 
ad  interim. 

Mr.  Jones'  Testimony. 

The  next  witness  called  was  J.  W.  Joues,  who  was 
examined  by  Mr.  Butler,  as  follows: — 

(£.  State  your  name  and  position  f  A.  J.W.  Jones, 
Keeper  of  the  Stationery  of  the  Senate. 

Q.  Yon  aro  an  officer  of  the  Senate  ?  Yes. 

Q,  State  whether  or  not  you  know  Major-General 
Lorenzo  Thomas,  Adjutant-General  of  the  United 
States  Army  ?  A.  I  do. 
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Q.  How  long  have  you  known  him?  A.  I  have 
known  him  six  or  seven  years. 

Q.  Were  you  employed  by  the  Secretary  of  the  Se- 
nate to  serve  on  him  a  notice  of  the  proceedings  of  the 
Senate  ?   A.  I  was. 

Q.  Looking  at  this  memorandum,  when  did  you 
attempt  to  make  the  service  ?  A.  On  the  21st  of  Fe- 
bruary, 186S. 

Where  "Ad  Interim"  was  Found. 

Q.  "Where  did  you  find  him?  A.  I  found  him  at  the 
Marines'  Hal!  Masked  Ball. 

Q.  Was  he  masked?   A.  He  was. 

Q.  How  did  you  know  it  was  he?  A.  I  saw  his  shoul- 
der-straps and  asked  him  to  nnmask. 

Q.  Did  he  do  so?   A.  He  did. 

Q,.  After  ascertaining  that  it  was  he,  what  did  you 
do?  A.  I  handed  him  a  copy  of  the  resolution  of  the 
Senate. 

Q.  About  what  time  of  the  day  or  night?  A.  About 
eleven  o'clock  at  night. 

Q.  Did  you  make  the  service  then?  A.  I  did. 

Q.  pave  yon  certified  the  facts?   A.  Yes. 

Q.  Is  that  certificate  there?   A.  It  is. 

Q.  Will  yon  read  it?   A.  Witness  said  as  follows: — 

Certified  copy  of  the  foregoing  resolution  has  been  deli- 
vered to  Brevet  Major-General  Lorenzo  Thomas,  Adju- 
tant-General of  the  Lnited  States  Army,  and  the  same  was 
by  me  delivered  to  the  hand3  of  General  Thomas,  about  the 
hour  of  eleven  o'clock  P.  M.  on  the  21st  of  Febrnarv,  1868. 

J.  W.  JONES. 

Q.  Is  that  certificate  true?   A.  It  is. 

Mr.  WILSON  then  read  the  proceedings  in  Execu- 
tive Session  of  the  Senate  on  February  21,  1868,  the 
copy  of  which  was  served  on  General  Thomas. 

JHr.  Creecy  on  the  Stand. 

The  next  witness  called  was  Charles  C.  Creecy,  who 
was  examined  by  Mr.  BUTLER,  as  follows:— 

Q.  stale  your  full  name  and  official  position.  A. 
James  C.  Creecy,  Appointing  Clerk  of  the  Treasury 
Department. 

Q.  Look  at  this  bundle  of  papers  and  give  me  the 
form  of  commission  used  in  the  Treasury  Department 
before  the  passage  of  the  act  of  March  2.  1S'J7.  Wit- 
ness produced  and  handed  the  paper  to  Mr.  Butler. 

Q.  Was  this  the  ordinary  form,  or  one  used  without 
any  exceptiou?   A.  It  was  the  ordinary  form. 

Complaints  were  made  on  the  part  of  Senators  and 
of  the  counsel  for  the  President,  that  it  was  impossi- 
ble to  hear  what  was  said  by  the  witness,  and  Mr. 
BUTLER  suggested  that,  if  it  were  not  considered 
improper,  he  would  repeat  the  witness'  answers. 

Mr.  EVARTS  replied  that  the  counsel  preferred  that 
the  witness  should  speak  out  so  as  to  be  heard. 

Senator  TRUMBULL  suggested  that  the  witness 
should  stand  further  from  the  counsel,  and  the  witness 
accordingly  took  his  position  at  the  right-hand  side  of 
the  Secretary's  desk,  when  the  examination  was  con- 
tinued. 

Q.  For  the  class  of  appointments  for  which  such 
commissions  would  be  issued,  was  there  any  other 
form  used  before  that  time?  A.  I  think  that  is  the 
form  for  a  permanent  commission. 

Q.  Now  give  the  form  that  has  been  used  in  the 
Treasury  Department  since  the  passage  of  the  act  of 
March  2,  1S67. 

Mr.  STANBERY,  counsel  for  the  President,  asked 
Mr.  Butler  to  be  kind  enough  to  state  the  object  of 
the  testimony. 

Mr.  BUTLER  replied,  the  object  of  this  testimouy 
is  to  show  that,  prior  to  the  passage  of  the  act  of 
March  2,  1S67,  known  as  the  Civil  Tenure  of  Office 
bill,  a  certain  form  of  commission  was  used  and  is- 
sued by  the  President  of  the  United  States,  and  that 
after  the  passage  of  the  Civil  Tenure  of  Office  bill,  a 
new  form  was  made  conforming  to  the  Civil  Tenure 
of  Office  act,  thus  showing  that  the  President  acted  ou 
the  Tenure  of  Office  act  as  an  actual  valid  law. 

Mr.  BUTLER  resumed  the  examination  as  follows:— 

Q.  I  see  there  are  certain  interlineations  in  this 
form.  Do  you  speak  of  the  form  before  it  was  inter- 
lined, or  subsequently?  A.  This  commission  shows 
the  changes  that  have  been  made  conformably  to  the 
Tenure  of  Office  bill. 

Q.  There  is  a  portion  of  that  paper  in  print  and  a 
portion  in  writing;  do  I  understand  you  that  the 
printed  portion  was  the  form  before  the  Tenure  of 
Office  bili  was  passed?  A.  Yes. 

Q,.  And  the  written  portion  shows  the  changes?  A. 
Yes. 

Read  with  a  loud  voice  the  printed  portion  of  the 
commission. 


Senator  CONNESS  suggested  that  the  reading  had 
better  be  done  by  the  Clerk,  and  the  commission,  in 
its  original  and  in  its  altered  form,  was  read  by  the 
Secretary  of  the  Senate. 

In  the  original  form  the  office  was  to  be  held  "dur- 
ing the  pleasure  of  the  President  of  the  United  States 
fof  the  time  being."  In  the  altered  form  these  words 
were  struck  out,  and  the  following  words  substituted: 
"Until  a  successor  shall  have  been  appointed  and  duly 
qualified." 

The  examination  was  resumed. 

Q.  Since  that  act  has  any  other  form  of  commission 
been  used  than  the  one  as  altered  for  such  appoint- 
ments?  A.  No,  sir. 

Q.  Have  you  now  the  form  of  the  official  bond  of 
officers  used  prior  to  the  Civil  Tenure  of  Office  act? 
A.  I  have. 

Witness  produces  it. 

Q.  Has  there  been  any  change  made  in  it?  A.  No 
sir. 

Q.  Please  give  me  a  copy  of  the  commission  issued 
for  temporary  appointments  since  the  Tenure  of  Of- 
fice act. 

Witness  hands  the  paper  to  Mr.  Butler. 

Q.  State  whether  the  printed  part  of  this  paper  was 
the  part  in  use  prior  to  the  Tenure  of  Office  act?  A.  It 
was. 

Q.  Was  any  change  made  in  the  form  of  commis- 
sion?  A.  Yes. 

The  commission  was  read  by  the  Secretary  of  the 
Senate,  showing  that  the  words  "during  the  pleasure 
of  the  President  of  the  United  States  for  the  time 
being"  were  struck  out,  and  the  words  "unless  this 
commission  is  sooner  revoked  by  the  President  of  the 
United  States  for  the  time  being,"  substituted. 

Q.  State  whether  before  these  changes  were  made 
the  official  opinion  of  the  Solicitor  of  the  Treasury 
was  taken?   A.  It  was. 

Q.  Have  you  it  here?   A.  I  have. 

Witness  hands  the  paper  to  Mr.  Butler. 

After  a  moment  Mr.  Butler  said  he  withdrew  the 
question. 

Q.  Do  you  know  whether,  since  the  alteration  of 
this  form,  any  commissions  have  been  issued,  signed 
by  the  President,  as  altered.    A.  Yes,  sir. 

Q.  Has  the  President  signed  both  the  temporary 
and  permanent  forms  of  commissions,  as  altered?  A« 
Yes,  sir. 

Mr.  Edmund  Cooper's  Case. 

Q.  Look  at  this  paper,  last  handed  to  you,  and  state 
what  it  is?  A.  It  is  a  commission  issued  to  Mr.  Ed- 
mund Cooper,  Assistant  Secretary  of  the  Treasury. 

Q.  Under  what  date?  A.  The  third  of  November, 
1S67. 

Q.  Who  was  the  Assistant  Secretary  of  the  Treasury 
at  the  time  of  issuing  that  commission?  A.  Mr.  E.  E. 
Chandler. 

Q.  Do  you  happen  to  remember,  as  a  matter  of 
memory,  whether  the  Senate  was  then  in  session?  A. 
I  think  it  was  not. 

Q,.  State  whether  Mr.  Cooper  qualified  and  went 
into  office  under  the  first  commission?  A.  He  did  not 
qualify  under  the  first  commission. 

Q.  What  is  the  second  paper  I  handed  to  you?  A. 
It  is  a  letter  of  authority  to  Mr.  Cooper  to  act  as  As- 
sistant Secretary  of  the  Treasury. 

Mr.  EVARTS  asked  whether  the  other  paper  was 
considered  as  read,  and  Mr.  BUTLER  replied  that  it 
was. 

Mr.  EVARTS  asked,  when  are  we  to  know  the  con- 
tents of  these  papers,  if  they  arc  not  read? 

Mr.  BUTLER  stated  that  they  were  the  same  as 
read. 

Mr.  EVARTS  responded,  well,  let  it  be  so  stated ; 
we  know  nothing  whatever  about  them. 

Tee  Secretary  of  the  Senate  read  the  comission  of  Mr. 
Cooper,  dated  November  3,  1867,  which  provides  that 
he  shall  hold  his  office  to  the  end  of  the  next  session 
of  the  Senate,  and  no  longer,  subject  to  the  conditions 
prescribed  by  law.  He  also  read  the  letter  of  authority 
of  December  22,  18G7,  whicli  recites  that  a  vacancy 
had  occurred  in  the  office  of  Assistant  Secretary  of 
the  Treasury,  and  that  in  pursuance  of  the  authority 
of  the  act  of  Congress  of  1799,  Edwaid  Cooper  is  au- 
thorized to  perform  the  duties  of  the  Assistant  Secre- 
tary of  the  Treasury  until  a  successor  be  appointed, 
or  such  vacancy  be  filled. 

I     The  examination  was  continued  by  Mr,  BUTLER. 
Q.  How  did  Mr.  Chandler  get  out  of  office?   A.  He 

j  resigned. 

Q.  Have  you  a  copy  of  his  resignation?  A.  I  have 
j  not. 
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Q.  Can  you  state  from  memory  at  what  time  his 
resignation  took  effect?  A.  I  cannot;  it  was  only  a 
day  or  two  before  the  appointment  of  Mr.  Cooper. 

The  witness  was  cross-examined  by  Mr.  CURTIS, 
as  follows: —  , 

Q.  Can  von  fix  the  day  when  this  change  in  the  form 
of  the  commission  was  first  made?  A.  I  think  it  was 
about  the  fourth  day  after  the  passage  of  the  act. 

Q.  With  what  confidence  do  you  speak  ;  do  you  from 
recollection?  A.  I  speak  from  the  decision  of  the  Sec- 
retary of  the  Treasury  on  the  subject,  which  was  given 
on  the  6th  of  March. 

Q.  Then  you  would  fix  the  date  as  the  6th  of  March? 
A.  Yes,  sir.  (  s     .  ' 

Senator  HOWARD  again  complained  that  it  was 
impossible  for  the  Senators  to  hear  the  testimony,  and 

Mr.  CURTIS  repeated  it  as  follows:— 

The  question  was  for  the  witness  to  fix  the  date 
when  this  change  in  the  form  of  the  permanent  com- 
mission first  occurred? 

Q.  Will  vou  now  state  what  that  date  was,  according 
to  vour  best  recollection?  A.  It  was  the  6th  of  March, 
1867. 

Burt  Van  Horn  sworn  on  the  part  of  the  managers. 
"Ad  Interim"  and  the  War  Office. 

Mr.  BUTLER— Q.  Will  you  state  whether  you  were 
present  at  the  War  Department  when  Major-General 
Lorenzo  Thomas,  Adjutant-General  of  the  United 
States  Army,  was  there  to  make  demand  for  the  office, 
property,  books  and  records?   A.  I  was. 

Q'.  When  was  it?  A.  It  was  on  Saturday,  the  22d 
of  February. 

Q,  About  what  time  of  day?  A.  Perhaps  a  few 
minutes  after  eleven  o'clock. 

Q.  February  of  what  year?   A.  1863. 

Q,  Who  were  present?  A.  (Reading.)  Gen.  Charles 
H.  Van  Wyck,  of  New  York ;  General  J.  M.  Dodge,  of 
Iowa;  Hou.  Freeman  Clark,  of  New  York ;  Hen.  J. 
K.  Moorhead,  of  Pennsylvania;  Hon.  Columbus  De- 
lano, of  Ohio;  Hon.  W\  D.  Kelley,  of  Pennsylvania, 
and  Thomas  W.  Ferry,  of  Michigan,  and  myself;  the 
Secretary  of  War,  Mr.  Stanton,  and  his  son,  were  also 
present. 

Q.  Please  state  what  took  place.  A.  The  gentlemen 
ana  myself  were  in  the  Secretary's  office — the  office  he 
Usually  occupies  as  Secretary  of  War ;  General  Thomas 
came  in,  apparently  from  the  President's ;  came  into 
the  building  and  came  up  stairs;  when  he  came 
into  the  Secretary's  room  first,  he  said,  "Good 
morning,  Mr.  Secretary;  good  morning,  gentle- 
men;" the  Secretary  replied,  "Good  morniug;" 
and,  I  believe,  we  all  said  good  morning;  then  he 
began  the  conversation  />s  follows  (reading): — "I 
am  Secretary  of  War  ad  interim,  and  am  ordered  by 
the  President  of  the  United  States  to  take  charge  of 
the  office ;"  Mr.  Stanton  replied  as  follows:  — "I 
order  you  to  repair  to  your  room  and  exercise  your 
functions  as  Adjutant-General  of  the  Army;"  Mr. 
Thomas  replied  to  this,  "I  am  Secretary  of  War  ad 
interim,  and  I  shall  not  obey  your  orders;  but  I  shall 
obey  the  orders  of  the  President,  who  has  ordered  me 
take  charge  of  the  War  Department;"  Mr.  Stanton 
replied  to  this  as  follows:— "As  Secretary  of  War,  I 
order  you  to  repair  to  your  place  as  Adjutant-Gen- 
eral ;"  Mr.  Thomas  replied :— "I  will  not  do  so ;"  Mr. 
Stanton  then  said,  in  reply  to  General  Thomas:— 
"Then  you  may  stand  there,  if  you  please,  but  you 
cannot  act  as  Secretary  of  War;  if  you  do,  you  do  so 
at  your  peril;"  Mr.  Thomas  replied  to  this:— "I  shall 
act  as  Secretary  of  War;"  this  was  the  conversation 
in  the  Secretary's  room. 

Q.  What  happened  then  ?  A.  After  that  they  went 
to  the  room  of  General  Schriver,  oppoeite  to  the 
Secretary's  room. 

Q.  Who  went  first?  A.  General  Thomas  went  first; 
he  had  some  conversation  with  General  Schriver  that 
I  did  not  hear ;  he  was  followed  by  Mr.  Stanton,  by 
General  Moorhead  and  Mr.  Ferry,  and  then  by  my- 
self; some  little  conversation  was  had  that  I  did  not 
hear,  but  after  I  got  iuto  the  room— it  was  but  a  mo- 
ment after  they  went  in,  however— Mr.  Stanton  ad- 
dressed Mr.  Thomas  as  follows,  which  I  understood 
was  the  summing  up  of  the  conversation. 

Mr.  EVARTS— Never  mind  about  that. 

Witness— Mr.  Stanton  said,  "Tften  you  claim  to  be 
here  as  Secretary  of  War,  and  refuse  to  obey  my 
orders?"  Mr.  Thomas  said,  "I  do,  sir;  I  shall  re- 
quire the  mails  of  the  War  Department  to  be  delivered 
to  ine,  and  shall  transact  all  the  business  of  the  War 
Department;"  that  was  the  substance  of  the  conver- 
sation which  I  heard,  and,  in  fact,  the  conversation 
as  1  heard  it. 


By  Mr.  BUTLER— Q.  Did  yon  make  anv  memoran- 
dum afterwards?  A.  I  made  it  at  the  time;  I  had 
paper  in  my  hand  at  the  time,  and  I  took  it  down  as 
the  conversation  occurred ;  it  was  copied  off  by  a  clerk 
in  the  presence  of  the  gentlemen  with  roe. 

Q.  What  was  done  after  that?  Where  did  Mr. 
Thoma8go?  A.  It  was  then  after  eleven  o'clock  ;  the 
rest  of  us  came  right  to  the  House,  and  I  left  Mr. 
Thomas  in  the  room  with  General  Schriver. 

Cross-examined  by  Mr.  STANBERY. 

The  witness  stated  that  he  went  to  the  War  Depart- 
ment to  see  the  Secretary  of  War  on  public  business, 
the  time  being  a  rather  exciting  one;  went  there  to 
talk  with  him  on  public  affairs,  namely,  on  the  subject 
of  the  removal ;  did  talk  with  on  thai  subject;  went 
there  in  company  with  Mr.  Clark,  of  New  York;  ar- 
rived there  a  little  before  eleven  o'clock;  General 
Moorhead  and  Mr.  Ferry  were  there  when  be  ar- 
rived;  thought  Mr.  Delano  was  there;  also  two  or 
three  others  came  in  afterwards;  could  not  say  what 
th*re  business  was;  they  did  not  state  it  to  him; 
General  Thomas  then  came  into  the  room;  when  the 
conversation  between  Gen.  Thomas  and  the  Secretary 
began,  witness  had  a  large  envelope  and  pencil  in  his 
pocket,  and  when  the  conversation  took  place  it  oc- 
curred to  him  that  it  might  be  well  to  know  what  they 
said ;  witness  did  not  know  that  he  was  in  the  habit  of 
making  memoranda  of  conversation;  nobody  re- 
quested him  to  do  it;  it  was  of  his  own  motion  ;  after 
the  conversation  was  ended  witness  thought  General 
Thomas  went  out  first,  and  the  Secretary  of  War  fol- 
lowed but  a  moment  after;  witness  did  not  state  what 
his  object  was,  and  did  not  recollect  that  the  Secretary 
requested  any  of  the  gentlemen  to  go  with  him  ;  wit- 
ness followed  upon  his  own  motion;  did  not  know 
that  all  went  in;  General  Moorhead  and  another  went 
in  before  him;  they  followed  the  Secretary  very 
soon,  perhaps  a  minute  after  he  went  iu;  could 
not  say  what  had  taken  place  before  he  went  in; 
witness  heard  some  conversation,  but  did  not  know 
what  it  was  then ;  the  conversation  he  had  detailed 
followed;  witness  had  his  pencil  and  envelope  in  his 
hand  when  he  went  in  ;  did  not  know  where  "that  en- 
velope is  now ;  it  was  probably  destroyed;  copied  it 
off  immediately  at  the  Secretary's  table;  could  not 
say  that  it  was"  destroyed ;  had  no  knowledge  of  it— the 
document;  what  he  had  been  reading  from  was  not 
manuscript,  it  was  a  copy  of  his  testimony  before  the 
committee,  taken  from  the  notes  he  wrote;  read  them 
to  a  young  mau  in  the  Secretary's  office,  who  copied 
them;  did  not  know  that  it  was  important  to  keep 
theorigiual;  did  not  know  the  name  of  the  clerk 
who  took  the  copy;  preserved  the  notes  uutil  he  tes- 
tified before  the  committee;  could  not  say  how 
long  he  preserved  them;  could  not  say  what  has  be- 
come of  the  envelope;  had  not  searched  for  it; 
suggested  of  his  own  motion,  after  he  returned  to 
the  Secretary's  room,  that  the  notes  should  be  writ- 
ten out;  a  young  man  was  there  ready  to  do  it;  was 
not  aware  that  auything  else  took  place  in  General 
Schriver's  room  than  what  he  had  testified  to;  could 
not  say  who  left  the  room  first;  left  Secretary  Sranton 
there  and  went  into  the  Secretary's  room  ;  could  not 
eay  whether  Mr.  Stanton  came  in  while  the  notes 
were  being  copied  or  not;  saw  Mr.  Stauton  sitting 
then  in  his  own  office,  after  he  left  the  room;  did  not 
know  what  took  place  between  them  afterwards:  saw 
no  friendly  greeting  between  Mr.  Stanton  and  Geueral 
Thomas  weiie  in  General  Schriver's  room;  the  notes 
he  took  on  the  envelope  were  questions  and  answers, 
of  which  the  copy  was  an  exact  transcript,  though  it 
did  not  exhibit  the  whole  conversation  ;  and  one  ex- 
pression occurred  to  him  now  that  Geueral  Thomas 
used,  and  that  he  did  not  get  down  ;  the  notes  covered 
all  the  conversation  of  any  importrnce;  what  he  wrote 
was  verbatim,  question  and  answer;  did  not  take  it  in 
short  hand  ;  the  conversation  was  very  slow  and  de- 
liberate; General  Thomas  said  very  little  in  that  con- 
versation ;  Mr.  Stanton  did  not  ask  General  Thomas 
if  he  wished  him  to  vacate  immediately,  or  if  he  would 
give  him  time  to  arrange  his  private  papers. 

Re-Direct  examination  by  Mr.  BUTLER.— The  re- 
mark referred  to  by  him  in  his  cross-examination  that 
occurred  to  him  now,  and  that  he  had  not  written  out, 
was  from  General  Thomas,  to  the  effect  that  he  did  not 
wish  anything  unpleasant;  that  was  what  Thomas 
said. 

Re-Cro*s-examination  by  Mr.  STANBERY.— Q.  This 
emphasis  on  the  words,  "I  don't  know  its  materiality," 
did  he  6peak  that  word  in  the  ordinary  way  ?  A.  He 
spoke  it  in  the  way  I  have  mentioned;  he  said  he 
did  not  want  any  "  unpleasantness ;"  witness  said 
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this  occurred  in  the  first  part  of  the  conversation,  be- 
fore General  Thomas  went  to  his  room;  had  taken 
part  of  the  conversation  before  that ;  did  not  think  it 
material. 

Mr.  BINGHAM— I  suppose  it  is  not  for  the  witness 
to  swear  what  he  thought  about  it. 

Mr.  EVARTS— Examining  as  to  the  completeness  or 
the  perfection  of  the  witness'  memory.  It  i9  certainly 
material  to  kuow  why  h«  omitted  some  parts  and  tes- 
tified to  others. 

Mr.  BINGHAM  withdrew  the  objection. 

James  K.  Moorhead  sworn  on  behalf  of  the  mana- 
gers. 

Direct  examination  by  Mr.  BUTLER.—  Witness  is  a 
member  of  the  House  of  Representatives,  and  was 
present  at  the  War  Department  on  the  mornine  of 
Saturday,  February  22,  understanding  that  General 
Thomas  was  to  be  thete  that  morning  to  take  posses- 
sion of  the  Department ;  went  there  from  his  board- 
ing-house, in  company  with  Mr.  Burleigh,  who,  he 
understood,  had  some  conversation  with  General 
Thomas  the  night  before;  Mr.  Vau  Horn  had  correctly 
stated  what  took  place,  and  witness  could  corroborate 
the  statement. 

Objection  by  Mr.  Curtis. 

Witness  proceeded  to  say  that  General  Thomas 
went  over  to  General  Schriver's  room;  he  was  fol- 
lowed by  Mr.  Stanton  and  himself;  Stanton  there  put 
8  question  to  General  Thomas,  and  asked  witness  to 
remember  it,  which  induced  him  to  make  a  memoran- 
dum of  it;  that  he  thought  he  still  had  among  his 

Eapers;  it  was  made  briefly  and  roughly,  but  so  that 
e  could  understand  it;  Mr.  Stanton  said,  "General 
Thomas,  you  profess  to  be  here  as  Secretary  of  War, 
CLd  refuse  to  obey  my  orders;"  General  Tnomas  re- 
plied, "  I  do,  sir."* 

After  that  had  passed,  witness  walked  to  the  door 
leading  into  the  hall,  when  he  heard  something  that 
attracted  his  attention,  and  he  returned;  Mr.  Stanton 
then  said,  ''General  Thomas  requires  the  mails  of  the 
department  to  be  delivered  to  him  ;"  General  Thomas 
said,  "I  reauire  the  mails  of  the  department  to  be  de- 
livered to  me,  and  I  will  transact  the  business  of  the 
office;"  witness  then  asked  General  Thomas  if  he 
made  use  of  those  words,  and  he  assented  aud  added, 
•'You  may  make  as  full  a  copy  as  you  please;"  that 
was  all  the  memorandum  witness  made,  and  he  made 
it  at  that  time  and  place. 

Cross-examined  by  Mr.  STANBERY.— Witness  had 
not  made  a  memorandum  of  the  number  of  persons  he 
found  at  Mr.  Stanton's  office  when  he  arrived  there, 
and  could  not  remember  all  of  them;  there  were  a 
number  of  members  of  Congress;  he  had  seen  Mr. 
Van  Horn  and  Judge  Kelley  there;  had  been  there 
just  about  half  an  hour  when  General  Tnomas  came 
in;  saw  him  through  the  windows,  which  were  open 
towards  the  White  House,  coming,  somebody  having 
announced  the  fact;  he  came  alone. 

Q.  Was  he  armed  in  any  way?  A.  No,  sir;  not  that 
I  kuow  of. 

(Witeess  here  made  an  observation  inaudible  in  the 
reporter's  gallery,  but  which  caused  considerable  mer- 
riment on  the  floor.) 

When  General  Thomas  came  in  he  6aid,  "Good 
morning,  Mr.  Secretary."'  "Good  morning,  gents;" 
thought  Mr.  Stanton  asked  him  if  he  had  any  business 
with  him;  Mr.  Stanton  was  sometimes  sitting  aud 
sometimes  standing;  did  not  notice  which  he  was 
doing  when  he  spoke ;  thought  he  did  not  ask  him  to 
take  a  seat,  and  that  witness  did  not  take  one; 
General  Thomas  then  said  he  was  there  as 
Secretary  ad  interim,  appointed  by  the  Presi- 
dent, and  came  to  take  possession;  nothing 
was  said  before  that;  Mr.  Stanton  said,  "I 
am  Secretary  of  War;  you  are  Adjutant-General;  I 
order  you  to  your  room ;"  General  Thomas  replied 
that  he  would  not  obey  the  order;  that  he  was  Secre- 
tary of  War,  and  thei:  retired  to  General  Shriver's 
room;  Mr.  Stauton  followed,  asking  witness  to  ac- 
company him;  did  not  kuow  what  he  wanted  him  for; 
supposed  he  was  going  to  have  further  conversation  ; 
Mr.  Van  Horn  alto  followed  ;  thought  there  was  some 
unimportant  conversation  before  what  he  had  detailed, 
but  could  not  remember  it ;  it  was  joking,  or  somethiug 
of  that  kind,  to  no  purpose ;  they  did  not  seem  to  be  in 
any  passion ;  not  hostile ;  witness  did  not  recollect  any 
of "  the  jokes  that  passed ;  left  the  room  shortly  after 
the  remark  that  Mr.  Stanton  asked  him  to  remember; 
had  got  back  into  Mr.  Stanton's  room  before  that, 
and  was  induced  to  return  from  overhearing  conversa- 
tion that  he  thought  was  important,  whereupon  Mr. 
Stantou  told  him  he  wanted  him  to  remember  the  re- 
mark in  regard  to  the  mails  of  the  department  and 


that  he  (General  Thomas)  was  there  as  Secretary  of 
War ;  witness  came  out  first  from  General  Schriver's 
room  ;  Mr.  Stanton  remained  but  a  very  short  time  ;  it 
was  then  near  twelve  o'clock,  and  he  and  the  other 
members  went  to  the  Capitol,  leavine  the  rest  of  the 
company  there;  do  not  remember  who  stayed,  a  num- 
ber of  gentlemen  ;  conld  not  remember  whether  mili- 
tary or  civilians ;  thought  he  had  seen  Genera!  Grant 
there  daring  the  morning,  but  not  while  General  Tho- 
mas was  there,  and  do  not  recollect  General  Thomas 
uting  the  expression  that  he  "wished  no  unpleasant- 
ness." 

Q,.  Did  there  appear  to  be  any  unpleasantness?  A. 
General  Thomas  wanted  to  get  in,  I  think,  and  Mr! 
Stantou  wanted  to  keep  him  out. 

Q.  But  there  wa6  nothing  offensive  on  either  side? 
A.  Nothing  very  belligerent  on  either  side. 

Q.  Was  there  any  joking  in  Mr.  Stanton's  room,  as 
well  as  in  General  Schriver's  room?  A.  I  do  not 
know,  sir. 

Q.  No  occasion  for  a  laugh?  A.  It  was  more  stern 
in  Mr.  Stanton's  room;  Mr.  Stauton  ordered  General 
Thomas  to  leave. 

Q.  That  is  the  only  thing  that  looked  like  stern- 
ness?  A.  Yes,  sir. 

Re-Direct  examination  by  Mr.  BUTLER.— Q.  The 
President's  counsel  has  asked  you  if  on  that  occasion 
he  was  armed;  will  you  allow" me  to  ask  if  on  that 
occasion  he  was  masked.  (Laughter).  A.  He  was 
not.  sir. 

Walter  A.  Burleigh  sworn  on  behalf  of  the  mana- 
gers. 

Direct  examination  by  Mr.  BUTLER.— Q.  What  is 
your  name  and  position?  A.  My  name  is  Walter  A. 
Burleigh,  and  I  am  a  Delegate  from  Daeota  Terri- 
tory. 

Q,-  Do  yon  know  L.  Thomas,  Adjutant-General  of 
the  Army.    A.  I  do. 

Q.  How  long  have  you  known  him?  A.  For  several 
years;  I  don't  know  how  long. 

Q.  Have  you  been  on  terms  of  intimacy  with  him? 
A.  1  have. 

Q.  Has  he  been  at  your  house  since  you  have  been 
here?   Yes,  sir. 

Q.  Do  you  remember  an  occasion  when  yon  had  a 
conversation  with  Mr.  Moorhead  about  Visiting  Mr. 
Stan tou's  office?  A.  I  recollect  eoing  to  the  Secretary 
of  War  with  Mr.  Moorhead  on  the  morning  of  the  22d 
of  February,  1  think,  last. 

Q.  On  the  evening  before  had  you  seen  General 
Thomas?   A.  I  had. 

(£.  Where?   A.  At  his  house. 

Q.  What  time  in  the  evening?  A.  In  the  early  part 
of  the  evening;  I  cannot  say  precisely  the  hour. 

Q.  Had  von  a  conversation  with  him?   A.  Yes,  sir. 

Mr.  STANBERY— What  is  the  relevancy  of  that? 
What  is  the  object? 

Mr.  BUTLER— The  object  is  to  show  the  intent  and 
purpose  with  which  General  Thomas  went  to  the  War 
Department  on  .the  morning  of  the  22d  ;  that  he  weut 
with  the  intent  and  purpose  of  taking  possession  by 
force ;  that,  he  alleged  that  intent  and  purpose ;  that  in 
cousequence  of  that  allegation,  Mr.  Burleigh  invited 
General  Moorhead  aud  went  up  to  the  War  Office; 
from  the  conversation  what  I  expect  to  prove  iu  this 
—after  the  President  of  the  United  States  had  ap- 
poiuted  General  Thomas,  and  given  him  directions  to 
take  the  War  Office,  and  after  he  had  made  a  quiet  visit 
there  on  the  21st,  on  the  evening  of  the  22d  he  told 
Mr.  Burleigh  that  the  next  day  he  was  going  to  take 
possession  by  force.   Mr.  Burleigh  said  to  him— 

Mr.  STANBERY— No  matter  about  that.  We  ob- 
ject to  the  testimony. 

Mr.  BUTLER— Tucn  you  don't  know  what  you 
have  to  object  to,  if  yon  don't  know  what  it  is. 
(Laughter). 

The  Chief  Justice  decided  the  testimony  admissi- 
ble, speaking  in  a  very  low  tone. 

Senator  DRAKE— I  suppose  the  matter  of  admit- 
ting the  testimony  is  a  matter  for  the  Senate,  and  not 
for  the  presiding  officer.  The  questions  should  be 
submitted,  I  think,  to  the  Senate.  I  take  exception 
to  the  presiding  officer  undertaking  to  decide  that 
DoiuU 

The  Chief  Justice,  rising— The  Chief  Justice  is  of 
opiuion  that  he  should  decide  upon  objections  to  evi- 
dence. If  he  is  incorrect  in  that  opinion,  it  is  for  the 
Senate  to  correct  him. 

Senasor  DRAKE— I  appeal  from  the  decision  of  the 
Chair,  and  dernaud  the  decision  of  the  Senate. 

Senator  FOWLER  asked  that  the  question  be 
stated. 

The  Chief  Justice— The  Chief  Justice  would  state 
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to  the  Seuate  that  in  his  judgement  it  is  his  duty  to 
decide  on  questions  of  evidence  in  the  first  instance, 
and  that  if  any  Senator  desires  that  the  question  shall 
then  be  snbmitted  to  the  Seuate,  it  is  his  duty  to  do  it. 
So  far  as  he  is  aware,  this  is  the  uniform  course  of 
practice  on  trials  of  persona  impeached  in  the  Senate 
of  the  Uuited  Slates. 

Senator  DRAKE -My  position,  Mr.  President,  is 
that  there  is  nothing  in  the  rules  of  this  Senate,  sitting 
upon  the  trial  of  an  impeachment,  that  gives  that  au- 
thority to  the  presiding  officer  over  the  body.  That  is 
my  position  of  order. 

Senator  JOHNSON- -I  call  the  Senator  to  order. 
The  question  is  not  debateable. 

Mr.  BUTLER-lf  the  President  pleases,  is  not  this 
question  debateable? 

The  Chief  Justice— It  is  debateable  by  the  managers 
and  the  counsel  for  the  President. 

Mr.  BUTLER— We  have  the  honor,  Mr.  President, 
and  gentlemen  of  the  Senate,  to  object  to  the  ruling 
just  attempted  to  be  made  by  the  presiding  officer  of 
the  Senate,  and  with  the  utmost  submission,  but  with 
an  equal  degree  of  firmness,  we  must  insist  upon  our 
objection,  because  otherwise  it  would  always  put  the 
managers  in  the  condition,  when  the  ruliug  is  against 
them,  of  appealing  to  the  Senate  as  a  body  against  the 
ruling  of  the  chair.  We  have  been  too  long  in  par- 
liamentary and  other  bodies  not  to  know  how  much 
disadvantage  it  is  Lo  be  put  in  that  position— the  posi- 
tion of  apparent  appeal  from  the  decision  ot  the  chair, 
either  real  or  apparent,  and  we  are  glad  that  the  case 
has  come  up  uoon  a  ruling  of  the  presiding  officer 
which  is  in  our  favor,  so  that  we  are  not  invidious  in 
making  the  objection. 

Although  we  learn  from  what  has  falleu  from  the 
presiding  officer  that  he  understands  that  the  prece- 
dents are  in  the  direction  of  his  intimation,  yet  if  we 
understand  the  position  taken  the  precedents  are  not 
in  support  of  that  position.  Lest  1  should  have  the 
misfortune  to  misstate  the  position  of  the  presiding 
officer  of  the  Senate,  I  will  state  it  as  I  understand  it. 
I  uuderstand  his  position  to  be  that  primarily,  as  a 
judge  in  a  court  has  a  right  to  do,  the  presiding  offi- 
cer claims  the  rierht  to  rule  a  question  of  law,  and 
then  if  any  member  of  the  court  chooses  to  object  it 
may  be  taken  in  the  nature  of  an  appeal  by  one  mem- 
ber of  the  court.  If  I  am  incorrect  in  my  statement 
of  the  position  of  the  presiding  officer,  I  would  be  glad 
lo  be  corrected. 

The  Chief  Justice— The  Chair  will  state  that  uud^r 
the  rules  of  this  body  he  is  the  presiding  officer.  He 
is  so  in  virtue  of  his  office  under  the  Constitution. 
He  is  Chief  Justice  of  the  United  States,  and  there- 
fore, when  the  President  is  tried  by  the  Seuate,  it  is 
his  duty  to  preside  in  that  body,  and,  as  he  under- 
stands, he  is  therefore  the  President  of  the  Senate, 
Bitting  as  a  Court  of  Impeachment;  the  rule  of  the 
Senate  is  the  7th  rule,  reading  :— 

"The  presiding  officer  may  in  the  first  instance,  submit 
to  the  Senate,  without  a  division,  all  questions  of  evidence 
and  incidental  questions." 

»-He  is  not  required  by  that  rule  to  submit  these  ques- 
tions in  the  first  instance;  but  for  the  despatch  of 
business,  as  is  usual  in  the  Supreme  Court,  he  may 
express  his  opinion  in  the  first  instance,  and  if  the 
Senate,  who  constitutes  the  court,  or  any  member  of 
the  court  desires  to  ask  the  opinion  of  the  Seuate  as  a 
court,  it  is  his  duty  then  to  ask  for  the  opinion  of  the 
court.  ■ 

Mr.  BUTLER— May  I  respectfully  inquire  whether 
that  extends  to  the  managers  as  to  a  question  of  law 
to  be  snbmitted  to  this  court? 

Tne  Chief  Justice— The  Chief  Justice  thinks  not.  It 
is  a  matter  for  the  court. 

Mr.  BUTLER- Then  it  immediately  becomes  a  very 
important  and  momentous  substance,  because  the 
presiding  officer  of  the  court,  who  is  not  a  member  of 
the  court,  and  has  no  hand  in  the  court,  as  we  under- 
stand it,  except  on  a  question  of  equal  division,  gives 
a  decision  which  prevents  the  House  of  Representa- 
tives from  asking  even  that  the  Senate  shall  pass 
upon  it,  and,  therefore,  if  this  is  the  rule,  our  hands 
are  tied,  and  it  was  in  order  to  get  the  exact  rule  that 
we  have  asked  the  presiding  officer  of  the  Seuate  to 
state,  as  he  has  kindly  and  frankly  stated  the  exact 
position.    Now  then,  I  say  again  - 

The  Chief  Justice— The  Chief  Justice  thinks  it  right 
and  proper  for  the  managers  to  propose  any  queatioti 
they  see  fit  to  the  Senate,  but  it  is  for  the  Senate  them- 
selves to  determine. 

Mr.  BUTLER— As  I  understand  it,  we  propose  a 
question  to  the  Senate,  and  the  Chief  Justice  decides 
tnat  we  cannot  get  it  decided  without  a  decision  of  the 


Chief  Justice,  to  which  we  object  respectfuilv  ;.s  we 
ougnt,  nrmly  as  we  must.  Now,  upon  the  question  of 
precedent,  sorry  I  am  to  be  obliged  to  deny  the  posi- 
tion taken  by  the  presiding  officer  of  the  Seuate. 

1  uuderstand  that  this  is  a  question  the  precedents 
for  which  have  been  established  for  many  year».  Not 
expecting  the  question  would  arise,  I  have  not  at  this 
moment  at  my  hands  all  the  books,  but  I  can  give  the 
leading  case  where  the  question  arose.  If  I  am  not 
mistaken  it  arose  on  the  trial  of  Lord  Stafford,  in  the 
thirty-second  year  of  King  Charles  the  second,  and 
that  the  House  of  Lords  had  a  rnle  prior  to  the  trial 
of  Lord  Stafford,  by  which  the  Commons  were  bound 
to  address  the  Lord  High  Steward  as  "His  Grace," 
or  "My  Lord,"  precisely  as  the  couusel  for  the  re- 
spondent think  themselves  obliged  to  address  the  pre- 
siding officer  of  this  body  as  "Mr.  Chief  Justice." 

When  the  preliminaries  of  the  trial  of  Stafford  were 
settled,  the  Commons  objected  that  they,  as  a  part  of 
the  Parliament  of  Great  Britain,  ought  not  to  be 
called  upon,  through  their  managers,  to  address  any 
individual  whatever,  but  that  the  address  should  be 
made  to  the  lords, 

A  committee  of  conference  thereupon  was  had,  and 
the  rule  previously  adopted  in  the  House  of  Com- 
mons was  considered,  and  the  rule  adopted  and  re- 
ported that  in  the  trial  the  Managers  of  the  House  of 
Commons  should  not  address  the  Lord  High  Steward, 
and  should  not  ask  anything  of  him,  but  should  ad- 
dress the  House  as  "  My  Lords,"  showing  the  reason 
and  giving  as  a  reason  that  the  Lord  High  Steward 
was  but  a  Speaker  pro  tern.,  presiding  over  the  body 
during  the  trial. 

When  Lord  Stafford  came  to  trial  the  Honse  of 
Lords  instructed  him  that  he  must  address  the  lords, 
and  not  the  Lord  Hich  Steward  at  all.  From  that,  day 
to  the  latest  trial  in  Parliament,  which  is  Lord  Cardi- 
gan's in  1841.  the  Ear)  of  Cardigan  being  brought  be- 
fore the  House  of  Lords,  and  Lord  Chief  Justice  Den- 
man  sitting  on  that  trial,  the  universal  address  has 
been,  by  counsel,  prisoners,  managers  and  everybody, 
"My  Lord."  There  was  to  be  no  recognition  of  any 
superior  right  in  the  presiding  officer  over  any  other 
member  of  the  court,  nor  did  that  matter  stop  here. 

In  more  than  one  case  this  question  has  arisen.  In 
Lord  Macclesfield's  case,  if  I  remember  rightly,  the 
question  arose  in  this  way:— Whether  the  presiding 
officer  should  decide  questions,  and  he  left  it  wholly 
to  the  House  ot  Lords,  saying  to  the  lords,  "You. 
may  decide  as  you  please."  Again,  when  Lord  Ers- 
kine  presided  at  the  trial  of  Lord  — ,  which  was  a  trial 
early  in  the  century,  coming  up  with  as  much  form  as 
any  other  trial,  and  with  as  much  regard  for  form  and 
for  the  preservation  of  decency  and  order,  the  ques- 
tion was  put  to  him,  whether  he  would  call  points  of 
law,  and  he  expressly  disclaimed  that  power. 

Again,  in  Lord  Cardigan's  case,  to  which  I  have 
just  referred,  before  Lord  Chief  Justice  Denman,  upon 
a  question  of  evidence  in  regard  to  the  admissibility 
of  a  card,  on  which  the  name  of  "Harvey  Garnett 
Tuckett"  was  placed,  the  question  being  whether  the 
man's  name  w;u  Harvey  Garnett  Phipps  Tuckett,  or 
Harvey  Garnett  Tuckett,  Lord  Denman  decided  that 
he  would  submit  to  the  lords  if  the  counsel  desired  to 
press  the  question,  but  the  counsel  did  not  desire  him 
to  settle  it ;  and  the  other  s  ide  went  on  to  argue,  and 
when  the  Attorney-General  of  England  had  finished  his 
argument,  Lord  Denman  arose  and  apologized  for  hav- 
ing allowed  him  to  ar^ue,  and  said  he  hoped  it  would 
not  be  taken  as  a  precedent,  but  sayiug  he  did  not  think 
it  quite  right  for  him  to  interfere,  and  wheu  finally 
the  lords  withdrew  and  Lord  Denman  was  giving  the 
opinion  to  the  lords  of  the  guilt  or  innocence  of  the 
party,  he  apologized  to  the  lords  for  giving  an 
opiuion  in  advance,  saying  that  he  was  only  one  of 
them,  as  be  was  independent  of  his  office  of  Lord 
High  Steward,  and  that  his  opinion  was  no  more  or 
less  than  any  of  theirs,  and  he  had  only  spokeu,  first, 
because  somebody  must  speak.  He  says,  ustntr  this 
remarkable  language: -"This  is  not  a  court  and  jury. 
You,  my  lords,  exercise  the  functions  of  both  judge 
and  jury,  and  the  whole  matter  is  with  you." 

Now,  then,  in  the  light  of  authority,  in  the  light  of 
the  precedent,  in  which  the  presiding  officer  appeals, 
in  the  light  of  reason,  and  in  the  light  of  principle,  we 
are  bound  to  object.  And  this  is  not  a  mere  question 
of  form.  All  forms  are  waived,  but  it  is  a  question 
of  substance.  It  is  a  question,  whether  the  House  of 
Representatives  can  get,  on  its  own  motion  to  the 
Senate,  a  question  of  law,  If  the  Chief  Justice,  who  is 
presiding,  is  to  stand  between  the  Senate  and  them. 
It  is  a  question  of  vital  importance ;  but  if  it  was  uf  no 


IMPEACHMENT  OF  ANDREW  JOITXSON. 


05 


Importance  I  conld  not  yield  one  hair,  becari<»e  no  jot 
or  tittle  of  the  rights  of  the  House  of  Representatives 
Sail  fall  to  the  ground  by  reason  of  any  inattention 
or  yielding  of  mine.  Let  me  state  it  again,  becanse  to 
me  it  seems  an  invasion  of  the  privilege  of  the  House 
of  Representatives.  It  is,  that  when  the  Hon«e  of. 
Representatives  states  a  question  of  law  to  the  Senate 
of  the  United  States  on  the  trial  of  the  President  of 
the  United  States,  the  Chief  Justice  presiding  iu  the 
Senate,  sitting  as  a  court,  can  stand  between  the 
House  of  Representatives  and  the  Senate  and  decide 
the  question.  Then,  by  the  courtesv  of  some  members 
oTthe  Senate,  the  House  of  Representatives,  through 
its  managers,  can  get  that  question  of  law  decided  by 
the  Senate. 

I  should  be  inclined  to  deem  it  my  duty,  and  the 
fluty  of  the  other  managers,  if  we  were  put  in  that 
position,  to  ask  instructions  of  the  House,  before  we 
allowed  the  rights  of  the  House  to  be  bouud  hand  and 
foot,  at  the  beck  of  any  man.  I  do  not  care  who  he 
may  be,  for  it  is,  I  respectfully  submit,  a  question  of 
the  most  momentous  consequence;  not  of  so  much 
consequence  now,  when  we  have  a  learned,  able, 
honest,  candid  and  patriotic  Chief  Justice  of  the 
United  States ;  but  let  us  look  forward  to  the  time, 
which  raav  come,  in  the  history  of  this  nation,  when 
we  get  a  Jeffries  as  Lord  High  Steward. 

We  desire  that  the  precedents  of  this  good  time, 
with  good  men,  when  everything  is  quiet,  when  the 
country  will  not  he  disturbed  by  the  precedent.  We 
desire  that  the  precedent  be  so  settled  that  it  will 
hold  a  Jeffries  as  it  did  of  old;  tor  it  brings  to  my 
mind  an  instance  of  Jeffries'  conduct  on  an  exactly 
similar  question,  when,  on  the  trial  of  Lord  Stanley, 
Jeffries  being  Lord  High  Steward,  said  to  the  Earl,  as 
he  came  to  plead  (I  give  the  substance  of  the  words), 
"you  had  better  confess,  and  throw  yourself  on  the 
mercy  of  the  king,  your  master;  he  is  the  fountain  of 
your  mercy, Hand  it  will  be  better  for  you  to  do  it," 
and  the  Earl  Stanley  (if  I  remember  the  name  aright), 
replied  to  him.  ''Are  you,  sir,  one  of  my  judges  that 
gives  me  that  advice;  are  you  on  my  trial  for  my 
death?"  and  Jeffries  quailed  before  the  indignant  eye 
oi  the  man  witn  whose  right  he  tried  to  interfere, 
and  said,  '  No,  I  am  not  one  of  your  judges,  and  am 
only  advising  you  as  your  friend." 

I  want  the  precedent  fixed  in  as  good  times  as  there 
were  before  Jeffries,  so  that  if  we  ever  have  the  mis- 
fortune to  have  such  a  Chief  Jnstice  as  we  have  An- 
drew Johnson  in  the  chair  of  the  President,  the  pre- 
cedent will  be  6o  settled  that  they  cannot  in  any  way 
be  disturbed,  but  will  be  securely  fixed  for  all  time. 

The  Chief  Justice  repeated  his  decision,  to  the  effect 
that  it  was  his  right  and  duty,  under  the  rules,  to  de- 
cide preliminary  questions,  in  the  first  instance  with- 
out snbmitiing'them  to  the  Senate,  and  that  if  any 
Senator  demanded  the  jndgment  of  the  Senate  upon 
them,  they  might  then  be  submitted  to  the  Senate. 

Senator  DRAKE -I  raise  the  question  that  the 
presiding  officer  of  the  Senate  has  no  right  to  make  a 
decision  of  that  kind. 

The  Chief  Justice  (determinedly)— The  Senator  is 
not  in  order. 

Senator  DRAKE  (not  heeding  the  Chief  Justice)— 
I  demand  that  that  question  be  put  to  the  Senate. 

The  Chief  Jnstice  (with  still  more  determination)— 
The  Senator  is  not  in  order. 

Senator  CONKLING— I  ask  whether  the  question  is 
to  the  competency  of  the  proposed  testimony,  or  as  to 
whether  the  presiding  officer  be  competent  to  decide 
that  question. 

The  Chief  Justice— It  ia  the  question  whether 
the  Chair  in  the  first  instance,  is  capable  of  deciding 
on  that  question  or  that  the  Clerk  will  proceed  to  call 
the  yeas  and  nays. 

Senator  CONKLING— Before  the  yeas  and  nays  are 
called,  I  beg  that  the  latter  clause  of  the  seventh  rule 
be  read. 

Senator  HOWARD  read  the  whole  rule. 
The  rule  was  read  as  follows  -.—The  presiding  officer  of 
the  Senate  shall  direct  all  necessary  preparations  in  the 
Senate  (Jharuber,  and  the  presiding  officer  upon  the  trial 
shall  direct  all  the  forms  of  proceeding  while  the  Senate 
are  sitting  for  the  purpose  of  trying  an  impeachment,  and 
all  forms  d  iring  the  trial,  not  otherwise  specially  provided 
for.  The  presiding  oilicer  may  in  the  first  instance  submit 
to  the  Senate  without  a  division  all  questions  of  evidence 
and  Incidental  questions,  but  the  same  shall  on  demand  of 
one-fifth  of  the  members  present,  be  decided  by  yeas  and 
L 

r.  BINGHAM,  one  of  the  managers,  rose  to  call 
the  attention  of  the  Senate  to  the  language  of  the 
rule  just  rend,  and  submitted,  with  all  due  respect  to 
the  presiding  officer,  that  that  rule  meant  nothing 


more  than  this,  "that  if  no  question  be  raised  by  the 
Senate,  and  one-fifth  of  the  Senators  do  not  demand 
the  yeas  and  nays,  it  .authorized  the  presiding  officer 
simply  to  take  the  sense  of  the  Senate  on  all  ques- 
tions without  a  division,"  and  there  it  ended.  He 
be<rged  leave  further  to  say,  in  connection  with  what 
had  fallen  from  his  associate  (Mr.  Butler),  that  he 
looked  on  this  question  as  settled  by  the  very  terms 
of  the  Constitution  itself;  the  Constitution,  he  argued, 
providing  that  the  Senate  shall  have  the  sole  power 
to  try  impeachments. 

The  expression,  "the  sole  power,"  necessarily 
meaus,  as  the  Senate  will  doubtless  agree,  "the  only 
power."  It  includes  everything  pertaining  to  the 
trial,  and  every  judgment  that  may  be  made  is  a  part 
of  the  trial,  whether  it  be  on  a  preliminary  question 
or  on  the  final  question.  It  seems  to  me  the  word  whs 
incorporated  iu  the  Constitution,  touching  proceed- 
ings in  impeachment,  in  the  very  light  of  the  long- 
continued  usages  and  practice  of  Parliament.  It  is 
settled  in  the  very  elaborate  and  exhaustive  report  of 
the  Commons  of  England,  on  the  Lord's  Journal,  that 
the  peers  alone  decide  all  the  questions  of  law  and 
fact  arising  in  such  trials.  In  other  words,  it  is  set- 
tled that  the  peers  alone  are  the  judges  in  every  case 
of  the  law  and  the  fact ;  that  the  Lord  Chancellor  pre- 
siding is  a  ministerial  officer,  to  keep  order,  to  present 
to  the  consideration  of  the  peers  the  various  questions 
as  they  arise,  and  to  take  their  judgment  upon  them. 
There  his  authority  stops. 

This  question  is  considered  so  well  settled  that  it  is 
carried  into  the  great  text  book  of  the  law,  and  finds 
a  place  in  the  Institutes  of  Coke,  wherein  it  is  de- 
clared that  "the  peers  are  the  judges  of  the  law  and 
the  facts,  and  conduct  the  whole  proceedings  accord- 
ing to  the  law  and  usage  of  Parliament."  It  is  as  I 
understand  this  question  as  it  is  presented  here.  I 
agree  with  my  associate  that  it  is  of  very  great  im- 
portance, notonly  touching  the  admissibility  of  evi- 
dence, but  touching  every  other  question  that  can 
arise;  for  example,  questions  which  may  involve  tho 
validity  or  legality  of  auy  of  the  charges  preferred  in 
those  articles. 

We  understand  that  the  question  is.  whether  the 
Senate  shall  decide  that  the  presiding  officer  himself, 
not  being  a  member  of  this  body,  which  is  invested 
with  the  sole  power  to  try  impeachments,  and,  there- 
fore, to  decide  all  questions  in  the  trial,  can  himself 
make  a  decision,  which  decision  is  to  stand  as  the 
judgment  of  this  tribunal,  unless  reversed  by  subse- 
quent action  of  the  Senate.  That  we  understand  to  be 
the  question  submitted,  and  on  which  the  Senate  is 
now  to  vote.  It  is  suggested  to  me  by  my  associate, 
Mr.  Butler,  that  this  also  involves  the'further  propo- 
sition that  the  managers,  in  the  event  of  such  deci- 
sion being  made  by  the  presiding  officer,  cannot  even 
call  for  a  review  of  that  decision  by  tbe  Senate. 

Senator  WILSON  moved  that  the  Senate  retire  for 
consultation. 

Mr.  CONKLING  and  others— "No,  no." 

Mr.  SHERMAN  sent  to  the  Secretary's  desk  a  paper, 
which  was  read,  as  follows:— 

"I  ask  the  managers  what  are  the  precedents  in  the 
cases  of  impeachment  iu  the  United  States  on  this 
point.  Did  the  Vice  President  as  presiding  officer, 
decide  preliminary  questions  or  did  he  submit  them  in 
the  first  instance  to  the  Senate?" 

Mr.  BOUTWELL,  one  of  the  managers,  said— "I 
am  not  disposed  to  ask  the  attention  of  the  Senate 
further  to  this  matter,  as  a  question  concerning  the 
rights  of  the  House.  In  proceedings  of  this  kind,  it 
seems  to  me  of  the  gravest  character,  and  yet  I  can 
very  well  understand  that  the  practical  assertion  on 
all  questions  arising  here  of  the  principle  for  which 
the  managers— on  behalf  of  the  House— stand,  would 
be  calculated  to  delay  the  proceedings,  and  very 
likely  involve  us,  at  times,  in  difficulty. 

In  what  I  said  I  spoke  with  the  highest  personal  re- 
spect for  the  Chief  Jnstice  who  presides  here,  feeling 
that,  in  the  rulings,  he  may  make  on  questions  of  law, 
and  of  the  admissibility  of  testimony,  he  would  al- 
ways be  guided  by  that  conscientious  regard  for  the 
right  for  which  he  is  distinguished ;  but.  after  all,  I 
forseeif  the  managers  here,  actiug  for  the  House  in 
the  case  now  before  the  Senate  and  before  the  country, 
and  acting,  I  may  say,  in  behalf  of  other  generation's, 
and  of  other  men.  who,  unfortunately,  may  be  simi- 
larly situated  in  future  times,  were  now  to  make  the 
surrender  of  the  right  that  the  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  sittinir  here  as 
the  presiding  officer  of  this  body  for  a  specified  pur- 
pose, and  for  no  other,  has  a  power  to  decide  even 
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in  a  preliminary  and  a  conditional  way,  questions  that 
may  be  vital  to"  the  final  decision  of  this  tribunal  on 
the  guilt  or  innocence  of  the  person  arraigned. 

Here  thay  should  make  a  surrender,  which  would 
in  substance  abandon  the  constitutional  rights  of  the 
House  of  Representatives  and  the  constitutional 
rights  of  the  Senate  sittiug  as  a  tribunal  to  to  try  im- 
peachmeut,  presented  by  the  House  of  Representa- 
tives; and,  with  all  due  deference,  I  say  that  the  lan- 
guage of  the  Constitution,  "when  the  President  of  the 
United  States  is  tried  the  Cnief  Justice  shall  preside," 
is  conclusive  on  this  whole  matter.  He  presides  here, 
not  as  a  member  of  this  body,  for  if  that  were  as- 
sumed then  the  claim  would  be  not  only  in  deroga- 
tion, but  in  violation  of  another  provision  of  the  Con- 
stitution, which  concedes  to  the  Senate  the  sole  power 
of  trying  all  impeachments,  and  I  know  of  no  lan- 
guage that  can  be  used  more  specific  in  its  character, 
more  conclusive  in  its  terms. 

It  includes,  as  we  here  maintain,  all  those  men 
chosen  under  the  Constitution,  and  representing  here 
the  several  States  of  the  Union,  whatever  may  be 
their  faults;  whatever  may  be  their  interests; 
whatever  may  be  their  capacity;  whatever  may 
be  their  affiliations  with  or  to  the  person  ac- 
cused, sitting  here  as  a  tribunal  to  decide  trie  ques- 
tions nnder  the  Constitution,  with  all  the  felicities, 
and  with  all  the  iufelicities  which  belong  to  the  tri- 
bunal itself  under  the  Constitution,  with  no  power  to 
change  it  in  any  particular,  and  is  exclusive— I  say  it 
with  all  due  deference— of  every  other  man,  what- 
ever his  station,  rank  or  position  elsewhere  ;  whatever 
his  relations  to  this  body  under  the  Constitution,  the 
Senate  has  the  sole  power  to  try  all  impeachments, 
and  no  person  elsewhere  can  in  any  way  interfere  to 
control  or  affect  its  decision  or  judgment  in  the  slight- 
est degree.  Therefore,  Mr.  President,  it  must 
follow  as  a  constitutional  right  that  the  Senate  itself, 
without  advice,  as  a  matter  of  right,  must  decide  every 
incidental  question  wl  ich,  by  any  possibility,  can  con- 
trol the  ultimate  judgment  of  the  Senate  on  the  great 
question  of  the  guilt  or  innocence  of  the  party  accused. 
If,  under  any  circumstances,  the  testimony  of  any  wit- 
ness may  be  denied  or  admitted  on  judgment  of  any 
person  or  of  any  authority  except  this  tribunal  before 
which  we  here  stand,  then  the  party  accused  and  im- 
peached by  the  House  of  Representatives,  may  be  ac- 
quitted or  may  be  convicted  on  authorities,  or  by  in- 
fluences separate  and  distinct  from  the  judgment  and 
opinion  of  the  Senate  itself. 

On  this  point,  I  think  there  can  finally  be  no  diffe- 
rence of  opinion ;  but,  Mr.  President,  some  of  the 
managers,  not  having  had  an  opportunity  to  consult 
with  my  associates  on  that  point,  and  speaking,  there- 
fore, with  deference  to  what  may  be  their  judgment, 
the  judgment  of  the  House,  I  should  be  very  willing, 
for  myself,  to  proceed  in  the  conduct  of  this  case  on 
the  understanding  that  the  right  is  here  and  is  now 
solemnly  asserted  by  the  Senate  for  itself,  and  as  a 
precedent  for  all  its  successors,  that  every  question  of 
law  or  evidence  arising  here  is  to  be  decided  by  the 
Senate,  without  consultation  with  or  the  iudnence  of 
the  presiding  officer. 

However  worthy  it  is,  as  I  know  it  to  be  worthy  of 
consideration,  the  Constitution  standing  between  the 
Senate  here  and  the  presiding  officer  there,  I  hold 
that  the  judgment  must  be  exclusively  here;  still  it 
should  be  willing  that  in  all  this  proceeding  the  pre- 
siding officer  of  the  Senate  shall  give  his  opinion  or 
his  ruling.  If  you  pleapc,  on  incidental  questions  of 
law  and  evidence,  as  they  arise,  the  understanding 
being  that  any  member  of  the  Senate,  or  any  one  of 
the  managers,  or  any  one  acting  as  counsel  for  the  re- 
spondent, may  have  it  settled  by  the  judgment  of  the 
Senate,  whether  the  ruling  of  the  presiding  officer  is 
correct  or  otherwise. 

In  the  trial  of  Lord  Melville  (vol.  29,  State  Trials), 
Lord  Erskine  evidently  acted  upon  this  idea.  A  ques- 
tion of  the  admissibility  of  evidence  having  been  ar- 
gued by  the  managers  on  one  side,  and  by  the  coun- 
sel for  the  respondent  on  the  other  fide,  Lord  Erskine 
said:— *'  If  any  noble  lord  is  desirous  that  this  subject 
should  be  a  matter  of  further  consideration  in  the 
Chamber  of  Parliament,  it  will  be  proper  that  he 
should  now  move  an  adjournment.  If  not.  I  have 
formed  an  opinion,  and  shall  declare  it;"  and  on  that 
theory  he  administered  the  duties  of  the  chair. 

With  respect  to  the  rights  of  the  House  of  Hepre- 
■entatlves  and  to  the  rights  of  the  respondent,  I 
should  not,  for  myself,  object;  but  I  cannot  conscien- 
tiously, even  In  his  presence,  consent  to  the  doctrine 
as  a  matter  of  right,  that  the  presiding:  officer  of  the 
Senate  is  to  decide  this  question  under  such  circum- 


stances, that  it  is  not  in  the  power  of  the  manager* 
to  take  the  judgment  of  the  court  as  to  whether  the 
decision  is  rieht  or  wrong. 

Mr.  BINGHAM,  one  of  the  managers,  rose  to  call 
the  attention  of  the  Senate  to  an  abstract  which  he 
had  made  on  the  question.  It  was  to  the  effect  that 
Judges  of  the  realm  and  the  Barons  of  the  Exchequer 
were  no  part  of  the  House  of  Lords,  except  for  mere 
ministerial  purposes;  that  the  Peers  are  not  triers  or 
jurors  only,  but  are  also  judges  both  of  law  and  of 
fact,  and  that  the  judges  ought  not  to  give  an  opinion 
in  a  matter  of  Parliament. 

[Note.—  This  brief  condensation  is  all  that  it  was 
possible  for  the  reporter  to  make,  on  account  of  the 
impossibility  of  hearing  distinctly  in  the  gallery,  and 
of  the  total  lack  of  facilities  for  properly  reporting 
these  most  important  proceedings.— Reporter.] 

Mr.  BUTLER,  referring  to  the  question  put  by  Mr. 
Sherman  some  time  nack,  cited  a  precedent  in  case  of 
the  impeachment  of  Jndge  Chase,  where  the  question 
whether  a  witness  should  be  permitted  to  refer  Co 
his  notes  in  order  to  refresh  his  memory  on  the  stands 
and  where  the  President  put  the  question  to  the  Se- 
nate, which  was  decided  in  the  negative.  Yeas,  18; 
nays,  18. 

Mr.  EVARTS,  on  behalf  of  the  President,  said :~ 
Mr.  Chief  Justice  and  Senators:— I  rise  to  make  but  a 
single  observation  in  reference  to  a  position  or  an  ar- 
gument presented  by  one  ot  the  honorable  managers 
to  aid  the  judgment  of  the  Senate  on  the  question 
submitted  to  it. 

That  question  we  understand  to  be,  whether,  ac 
cording  to  the  rules  of  this  body,  the  Chief  Justice 
presiding  shall  determine,  preliminarily,  interlocutory 
questions  of  evidence  and  of  law  as  they  arise,  sub- 
ject to  the  decision  of  the  Senate  on  presentation  by 
any  Senator  of  the  question  to  it.  Now  the  hono- 
rable manager,  Mr.  Boutwell,  recognizing  the  great 
inconvenience  that  would  arise  in  retarding  of  the 
trial  from  that  appeal  to  so  numerous  a  body  on  every 
interlocutory  question,  while  he  insists  on  the  magni- 
tude and  importance  of  the  right  to  determine,  inti- 
mates that  the  managers  will  allow  the  Chief  Justice 
to  decide  unless  they  see  reason  to  object. 

In  behalf  of  the  counsel  for  the  President,  I  have 
only  this  to  say,  that  we  shall  take  from  this  court  the 
rule  as  to  whether  the  first  preliminary  decision  is  to 
be  made  by  the  Chief  Justice,  or  to  be  made  bv  the 
whole  body,  and  that  we  shall  not  submit  to  the  choice 
of  the  managers  as  to  how  far  that  rule  shall  be  de- 
parted from.  Whatever  the  rule  is,  we  shall  abide  by, 
but  if  the  court  determine  that  the  proper  plau  is  for 
the  whole  body  to  decide  on  every  interlocutory  ques- 
tion, we  shall  claim  as  a  matter  of  right,  and  as  a 
matter  of  course,  that  that  proceeding  shall  be 
adopted. 

Seuator  WILSON  renewed  his  motion,  that  the  Se- 
nate retire  for  cousultation. 

The  vote  was  taken  by  yeas  and  nays,  and  resulted: 
—Yeas,  25;  nays,  25,  as  follows:— 

Yeas.—  Messrs.  Anthony,  Buckalew,  Cole,  Conness,  Cor- 
bett,  Davis,  Dixon,  Edmunds,  Fowler,  Grime*.  Hendricks, 
Howe,  Johnson.  McCreery,  Morrill  (Me.),  Morrill  CvtX 
Morton,  Norton,  Patterson  (N.  H.)  Piitterson  (Tenn.), 
Poraeroy,  Ross,  Vickers,  Williams  and  Wilson— 25. 

Nays.— Messrs.  Cameron,  Cattell.  Chandler,  Conkling, 
Cragin,  Doolittle,  Drake,  Ferry,  Fessenden,  Frelinghuv. 
sen,  Henderson,  Howard,  Morgan,  Nye,  Ramsey,  Saids- 
bury,  Sherman,  Spraeue,  Stewart,  Sumner,  Thayer,  Ti> 
ton,  Trumbull,  Van  Winkle  and  Willey— 25. 

It  being  a  tie  vote,  the  Chief  Justice  voted  yea,  thns 
giving  practical  effect  to  the  position  assumed  by  him, 
as  to  his  right  to  vote. 

The  circumstance  created  some  flutter  on  the  floor 
and  much  amusement  in  the  galleries. 

The  Senate,  headed  by  the  Chief  Justice,  then,  at 
three  o'clock,  retired  for  consultation,  and  soon  after 
the  galleries  began  to  thin  out.  The  members  of  the 
House  gathered  in  knots  and  indulged  in  boisterous 
conversation,  and  the  counsel  for  the  President  con- 
sulted quietly  together.  One,  two,  three  hours  passed, 
and  still  the  Senators  did  not  return  to  their  Chamber* 

The  few  spectators  in  the  galleries  dawdled  list- 
lessly. Most  of  the  members  of  the  House  sought 
other  Bcenes  more  charming,  and  the  general  appear- 
ance of  things  was  listless  and  uninteresting.  At 
last,  at  twenty  minutes  past  six,  the  Senate  returned, 
and  the  Chief  Justice,  havingcalled  the  body  to  order, 
said:— 

The  Senate  has  had  nnder  consideration  the  que*, 
tion  which  was  discussed  before  it  retired,  and  has 
directed  me  to  report  the  following  ruler- 
Rule  7.  The  presiding  officer  of  the  Senate  shall  direct 
all  necesBary  preparations  in  the  Senato  Chamber,  and 
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the  presiding  officer  of  the  Senate  shall  direct  all  the 
forms  of  proceedings  when  the  Senate  is  sitting  for  the 
purpose  of  trying  an  impeachment,  and  all  forms  during 
the  trial,  not  otherwise  especially  provided  for ;  and  the 
presiding  officer,  on  the  trial,  may  rule  on  all  questions  of 
evidence  and  on  incidental  questions,  which  decision  will 
stand  as  the  judgment  of  the  Senate,  for  decision ;  or  ho 
r.iav,  at  his  option,  in  the  first  instance,  submit  any  such 
Question  to  a  vote  of  the  members  of  the  Senate. 

Mr.  BUTLER  intimated  that  the  managers  desired 
to  retire  for  consultation. 

Senator  TRUMBULL  said  that  nnless  the  managers 
desired  the  Senate  to  continue  in  session,  he  would 
cow  move  an  adjournment. 

The  manaeers  intimated  that  they  did  not. 

Senator  TRUMBULL  then  made  the  motion  for  ad- 
journment to  twelve  o'clock  to-morrow,  which  was 
carried. 

The  Chief  Justice  vacated  the  Chair,  and  the  Senate 
having  resumed  its  legislative  session  adjourned  at 
twenty  minutes  past  six. 

The  Senate  Consultation. 

When  the  Senate  retired  from  their  Chamber  this 
afternoon,  Mr.  IIender6cn  moved  to  postpone  the 
pending  question  on  appeals,  with  a  view  to  take  up 
the  rules.  This  was  agreed  to  by  the  following  vote: — 

Yeas— Messrs.  Anthonv,  Bavard,  Buckalew,  Cameron, 
Cattell,  Cole,  Corbett,  Cragin,  Davis.  Dixon,  Doolittle, 
Edmund?,  Fessenden,  Fowler,  Frelinghuysen  Henderson, 
Hendricks,  Johnson.  McCrcery,  .Morrill  (Vt.),  Norton, 
Patterson  (N.  II.),  Patterson  (Tenn.),  Pomcroy.  Rosa, 
Saul-bury,  Spracue,  Trumbull.  Van  Winkle,  Vickers, 
Willeyand  Williams— 32. 

Nays.— Messrs.  Chandler,  Conkling,  Conness,  Drake. 
Ferry,  Howard,  Howe,  Morgan,  Morrill  (Me.),  Morton, 
Nye,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tip- 
ton and  Wilson— 18. 

Mr.  Hbndebson  then  moved  amendments  to  the 
seventh  rule,  when  a  motion  was  made  and  disagreed 
to  to  strike  out  from  the  same  the  words  which  pro- 
vide that  the  rulings  on  questions  of  evidence  and  in- 
cidental questions  shall  stand  as  the  judgment  of  the 
Senate. 

Mr.  Scmner  offered  an  amendment  to  Mr.  Hen- 
derson's proposition,  as  follows: — 

That  the  Chief  Justice,  presiding  in  the  Senate,  in  the 
trial  of  the  President  of  the  United  States,  is  not  a  mem- 
ber of  the  Senate,  and  has  no  authority,  under  the  Consti- 
tution, to  vote  on  any  question  during  the  trial. 

This  was  rejected  by  the  following  vote  :— 

Yeas.— Messrs.  Cameron,  Cattell,  Chandler,  Conkling, 
Conncss,  Corbett,  Cragin,  Drake,  Howard,  Morgan,  Mor- 
rill (Me.),  Morton,  Nye.  l'omeroy.  Ramsey,  Stewart,  Sum- 
ner, Thayer,  Tipton,  Trumbull,  Williams  and  Wilson — 22. 

Nays.— Messrs.  Ba\*ard,  Buckalew.  Cole,  Davis,  Dixon, 
Doolittle.  Edmunds,  Ferrv,  Fessenden,  Fowler,  Freling- 
huysen, Henderson,  Hendricks,  Howe,  Johnson,  McCrcery, 
Morrill  (Vt.),  Norton,  Patterson  (N.H.),  Patterson  (Tcnm), 
Ross,  Sherman,  Sprague,  Van  Winkle,  Vickers  and  Wil- 
ley— 26. 

Mr.  Drake  moved  an  amendment  to  Mr.  Hender- 
son's proposition,  as  follows:— "It  is  the  judgment  of 
the  Senate,  that,  under  the  Constitution,  the  Chief 
Justice  presiding  over  the  Senate,  in  the  pending  trial, 
has  no  privilege  ol  ruling  questions  of  law  arising 
therein,  but  that  all  such  questions  shonld  be  sub- 
mitted to  and  decided  by  the  Senate.  This  was  dis- 
agreed to  by  the  following  vote:— 

Yeas.— Messrs.  Cameron,  Cattell,  Chandler,  Cole.  Conk- 
ling. Conner,  Drake,  Ferry,  Howard,  Howe,  Morgan, 
Morrill  (Me.),  Morton,  Nve,  Ramsey,  Stewart,  Sunnier, 
Thayer,  Tipton  and  Wilson— 10. 

Nays  Messrs.  Anthonv,  Bavard.  Buckalew,  Corbett, 

Cragin,  Davis,  Dixon,  Doolittle,  Edmunds,  Fessenden, 
Fowler,  Frelinghuysen,  Hendcreon,  Hendricks,  Johnson, 
McCreery,  Morrill  (Vt.),  Morton,  Patterson  tN.  H.),  Pat- 
terson (Tenn.),  Pomerov,  Ross,  Saulsbury,  Sherman,  Van 
Winkle,  Viewers,  Willey— 30. 

Mr.  SHERMAN  submitted  the  following,  which  was 
rejected  by  a  vote  of  25  to  25:— 

"That  under  the  rules,  and  In  accordance  with  the  pre- 
cedents in  the  United  States  in  cases  of  impeachment,  all 
questions,  other  than  those  of  order,  should  be  submitted 
to  tho  Senate." 

Finally,  the  Senators  agreed  to  Mr.  Henderson's 
amendment  to  the  seventh  rule,  as  reported  at  the 
close  of  the  trial  report. 

The  following  was  the  final  vote  :— 

Yeas— Messrs.  Anthony,  Bavard,  Buckalew,  Cameron, 
Corbett,  Cragin,  Davis,  Dixon.  Doolittle,  Edmunds,  Fessen- 
den, Fowler,  Frelinghuysen,  Henderson,  Hendricks,  John- 
son, McCreery,  Morrill  (Vt.),  Norton,  Patterson  (N.  H.), 
Patterson  (Tenn.),  Pomerov,  Ross,  Saulsbury,  Sherman. 
Sprague.  Trumbull,  Van  Winkle,  Vickers,  Willey  and 
Williams— 31. 

Nays— Messra.  Cattell,  Chandler,  Cole,  Conkling,  Drake 
Ferry.  Howard,  Howe,  Morgan,  Morrill  (Me.),  Norton, 
Nye,  Ramsey,  Stewart,  Sumner,  Thayer,  Tipton  and 
Wilson— 13. 
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The  Opening  Prayer. 

The  Senate  met  at  12  o'clock.  Prayer  was  offered 
by  Rev.  James  J.  Kane,  of  Brooklyn,  N.  Y.  He 
asked  a  blessing  upon  this  great  court,  assembled  for 
the  trial  of  the  most  momentous  question  which  has 
arisen  during  the  existence  of  the  nation;  the  records 
of  the  past  show  that  a  like  crisis  in  other  nations  has 
been  followed  by  war  and  bloodshed.  He  prayed 
that  God  would  avert  the  danger.  Many  in  our  bor- 
ders sought  a  pretext  to  make  the  sword  leap  from 
the  scabbard  and  make  it  drunk  with  the  blood  of 
their  fellows,  ne  asked  that  God  would  turn  to  nanght 
the  counsel  of  the  ungodly  and  the  craftiness  of  the 
enemies  of  our  country ;  to  remember  the  blood  that 
has  already  been  shed,  as  well  of  our  martyred  Presi- 
dent as  of  those  who  died  in  the  field  or  hospital  for 
the  country. 

ne  especially  prayed  that  the  representatives  of  the 
people  should  be  endowed  with  wisdom  and  discre- 
tion; that  the  Executive  be  guided  by  wisdom, 
whether  he  remain  President  or  not,  and  that  all  his 
acts  be  marked  by  prudence  and  moderation  ;  that  his 
constitutional  advisers  be  also  guided  by  the  spirit  of 
wisdom,  as  well  as  all  the  rest  of  those  in  authority 
over  us ;  that  the  nation  may  bo  prepared  to  receive 
the  decision  of  the  great  event  and  abide  by  it  ;  that 
our  especial  blessing  may  rest  upon  those  who  have 
the  management  of  this  trial,  so  that  the  result  may 
redound  to  the  honor  and  glory  of  God. 

Arrival  of  the  Managers. 

At  ten  minutes  past  twelve  o'clock  the  Sergeant-at- 
Arms  of  the  Senate  announced  the  managers  of  the 
impeachment  on  the  part  of  the  House  of  Represen- 
tatives. 

All  the  managers,  except  Mr.  Stevens,  entered  and 
took  seats  at  the  tables  on  the  left  side  of  the  area,  in 
front  of  the  Secretary's  desk.  Subsequently  Mr. 
Stevens  comes  in  and  takes  his  seat.  The  counsel  for 
the  President  are  already  seated  at  the  right  hand 
side.  The  Sergeant-at-arms  then  announced  the 
House  of  Representatives  of  the  United  States.  Tne 
members  of  the  House  enter  in  pairs,  headed  by  Mr. 
Washburne  (111 .),  Chairman  of  the  Committee  of  the 
Whole,  attended  by  Mr.  McPhersou,  Clerk,  and  Mr. 
Buxton,  Assistant  Doorkeeper,  and  closely  followed 
by  the  Speaker,  Mr.  Dawes,  Mr.  Covode  and  Mr,  Win- 
dom.  These  take  their  seats  on  chairs  in  the  front 
aisle.  The  members  generally  file  off  to  the  right 
and  left,  and  take  the  chairs  that  are  placed  on  the 
eastern  and  western  angles. 

The  Journal. 

The  Secretary  then  proceeded  to  read  the  journal 
of  the  proceedings  yesterday.  The  reading  occupied 
a  quarter  of  an  hour. 

Senator  SUMNER  (Mass.)  then  rose  and  said,  Mr. 
President,  I  send  to  the  Chair  an  order  in  the  nature 
of  a  correction  of  the  journal. 

The  Chief  Justice  ordered  the  paper  to  be  read. 

The  Clerk  read  it,  as  follows:— 

Tt  appearing,  on  the  reading  of  the  journal  of  yes- 
terday, thatou  a  question  where  the  Senate  was  equally 
divided,  the  Chief  Justice  presiding  on  the  trial  of  the 
President  gave  the  casting  vote,  it  is  hereby  declared 
that,  in  the  judgment  of  the  Senate,  such  vote  was 
without  authority  of  the  Constitution  of  the  United 
States. 

On  that  question  Senator  SUMNER  asked  for  the 
yeas  and  nays. 

The  vote  was  taken,  and  it  resulted— Yeas  21,  nays 
27.  as  follows:— 

Yeas.— Messrs.  Cameron,  Chandler,  Cole,  Conkling, 
Connces,  Cragin,  Drake,  Howard,  Howe,  Morgan,  Morrill 
(Me.),  Morton,  Pomerov,  Ramsey,  Stewart,  Sumner, 
Thayer,  Tipton,  Trumbull,  Williams,  and  Wilson -21. 

Nays  —Messrs.  Anthony.  Bayard,  Buckalew,  Corbett, 
Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessenden,  >, 
Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hendricks, 
Johnson,  McCreery,  Morrill  (Vt.),  Norton,  Patterson  (N. 
H.),  Patterson  (Tenn.),  Ross,  Sherman,  Sprague,  Van 
Winkle,  Vickers,  and  W  illey— 27. 

So  the  order  was  rejected. 
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The  Contested  Interrogatory. 

The  Secretary  then  read  the  following  form  of  ques- 
tion proposed  by  Mr.  Butler,  one  of  the  managers,  to 
the  witness,  W.  A.  Burleigh,  who  was  on  the  stand 
yesterday :— "You  said  yesterday,  in  answer  to  my 
question,  that  you  had  a  conversation  with  General 
Lorenzo  Thomas  on  the  evening  of  the  21st  of  Feb- 
ruary last.  State  if  he  said  anything  as  to  means  by 
which  he  intended  to  obtain,  or  was  directed  by  the 
President  to  obtain  possession  of  the  War  Depart- 
ment.   State  all  that  he  said  as  nearly  as  you  can." 

Mr.  STANBERY,  counsel  for  the  President,  ob- 
jected to  the  question. 

The  Chief  Justice  was  about  to  submit  to  the  Sen- 
ate, when 

Senator  FRELINGHUYSEN  submitted  the  follow- 
ing question  in  writing  to  the  managers: — "Do  the 
managers  intend  to  connect  this  conversation  between 
the  witness  and  General  Thomas  with  the  respond- 

ents  ?" 

Mr.  BUTLEK,  one  of  the  manageas,  rose  and  said 
that  if  that  question  was  to  be  argued  before  the 
Senate  the  managers  would  endeavor  to  answer  it. 
On  the  question  being  repeated  bv  the  Chief  Justice, 
Mr.  BUTLER  rose  and  said:— If  the  question  is  to 
be  argued  on  the  one  side  the  other  will  endeavor  to 
answer  the  question  submitted  by  the  Senator  from 
New  Jersey. 

In  the  course  of  the  argument  Senator  TRUMBULL 
called  for  the  reading  of  the  question  to  the  witness. 

After  it  was  read  the  Chief  Justice  asked  whether 
the  managers  proposed  to  answer  the  question  of  the 
Senator  from  New  Jersey. 

Mr.  BUTLER  again  rose.  If  there  is  to  be  no  argu- 
ment I  wiil  answer  the  question  proposed,  but  if  there 
i*  to  be  an  argument  on  the  part  of  the  counsel  for  the 
President,  we  propose  as  a  more  convenient  method 
to  answer  the  question  in  the  course  of  our  argument. 
I  can  Bay  that  we  do  propose  to  connect  the  respon- 
dent with  the  question. 

Argument  of  Mr.  Stanbcry. 

The  Chief  Justice  was  about  to  put  the  question, 
when  Mr.  STANBERY  rose  to  argue  it.  He  said:— 
Mr.  Chief  Justice  and  Senators.  We  have  at  length 
reached  the  domain  of  law,  where  we  have  to  art;ue 
no  longer  questions  of  mere  form  aud  modes  of  proce- 
dure, but  questions  that  are  proper  to  be  argued  by 
lawyers  and  to  be  decided  by  a  court. 

The  question  now,  Mr.  Chief  Justice  and  Senators, 
is  whether  any  foundation  has  been  laid,  either  in  the 
articles  themselves  or  in  any  testimony  as  yet  given, 
for  using  any  of  the  declarations  of  Genera!  Thomas 
in  evidence  against  the  President.  General  Thomas 
ii  not  on  trial.  It  is  the  President  and  the  President 
alone  that  is  on  trial,  and  the  testimony  to  be  offered 
must  be  testimony  which  is  binding  on  him.  It  is 
agreed  that  the  President  was  not  uresent  on  the  even- 
ing of  the  21st  of  February,  when  General  Thomas 
made  those  declarations.  They  were  made  in  the  ab- 
sence of  the  President.  He  had  no  opportunity  of 
hearing  them  or  of  contradicting  them.  If  they  are  to 
be  used  against  him  they  must  be  made  by  Borne  per- 
s  >n  speaking  for  him,  by  authority.  First  of  all, 
what  foundation  is  there  for  the  declarations  of  Gen. 
Thomas  to  be  given  in  evidence,  as  to  what  he  in- 
tended to  do,  or  what  the  President  had  authorized 
iiim  to  do? 

It  will  be  seen,  that  by  the  first  article  the  offense 
charged  against  the  President  is,  that  he  issued  a 
written  order  to  Mr.  Stanton  for  his  removal,  adding 
that  General  Thomas  was  authorized  to  receive  the 
transfer  of  the  hooks,  records,  papers  and  property  ot 
the  department.  Now  the  offense  laid  in  that  article 
is  not  as  to  anything  that  was  done  under  the  order; 
not  as  to  any  animus  by  which  it  was  issued ;  but  the 
order  in  itself  is  simply  the  gravamen  of  the  offense. 
So  much  for  the  first  article.  Now,  what  is  the  second? 
It  is  that  on  the  same  day,  the  21st  of  February,  1S6S, 
the  President  insned  a  letter  of  authority  to  General 
Thomas,  and  the  gravamen  there  is  the  issuing  of  that 
letter  of  authority,  not  anything  done  under  it.  What 
next? 

The  third  article  goes  upon  the  same  letter  of  au- 
thority, and  charges  the  issuing  of  it  to  be  an  offense 
intended  to  violate  a  certain  act.  Then  we  come  to 
the  fourth  article.  Senators  will  observe  that  in  the 
three  first  articles  the  offense  charged  is  issuing  cer- 
tain orders  iu  violation  either  of  the  Constitution  or 
the  act  known  as  the  Tenure  of  Office  act,  but  in  the 
fourth  article  the  managers  of  the  House  proceed  to 
charge  ub  with  an  entirely  new  offense  against  a  totally  j 


different  statute,  and  that,  is  a  conspiracy  between 
General  Thomas  and  the  President,  and  other  persons 
unknown;  by  force,  in  one  article,  and  by  intimida- 
tion in  another,  to  endeavor  to  prevent  Mr.  Stanton 
from  holding  the  office  of  Secretary  of  War,  and  that 
in  pursuance  of  that  conspiracy  certain  acts  were 
done  which  are  not  named,  with  intent  to  violate  the 
conspiracy  act  of  July  31,  1S61.  These  are  the  only 
eharges  which  have  any  relevancy  to  the  question 
now  pending. 

I  need  not  refer  to  the  other  articles,  in  which  the 
offenses  charged  against  the  President  arise  out  of  his 
relations  to  General  Emory,  his  speeches  made  at  the 
Executive  mansion,  iu  August,  1S66;  at  Cleveland,  on 
the  3d  of  September,  lS66,"and  at  St.  Louis,  on  the  Sth 
of  September,  1S66.  Now  what  proof  has  yet  been 
made  under  these  first  eight  articles?  The  proof  is 
simply,  so  far  as  this  question  is  concerned,  the  pro- 
duction in  evidence  of  the  order  removing  Mr.  Stan- 
ton, and  of  the  order  to  General  Thomas.  There  they 
are  to  6peak  for  themselves.  As  yet  we  have  not  had 
one  particle  ot  what  was  said  by  the  President,  either 
before  or  after  the  issuing  of  the  orders. 

The  only  foundation  yet  laid  for  the  introduction  of 
the  testimony  used  is  the  production  of  the  Presi- 
dent's orders.  The  attempt  now  is,  by  the  declara- 
tions of  General  Thomas,  to  show  with  what  intent 
the  President  issued  these  orders,  not  by  producing 
General  Thomas  here  to  testify  as  to  what  the  Presi- 
dent told  him,  but  without  having  General  Thomas 
sworn  at  all,  to  bind  the  President  by  General  Tho- 
mas' declarations,  not  made  under  oath,  and  made 
without  any  cross-examination  or  contradiction. 
Now,  Senators,  what  foundation  is  laid  to  show  the 
authority  given  by  the  President  to  General  Thomas 
to  speak  for  him  as  to  his  intent.  You  must  find  that 
foundation,  if  at  all,  in  the  orders  themselves.  What 
are  those  orders?  I  will  read  them.  The  first  is  the 
order  to  Mr.  Stanton  :— 

Executive  Mansion,  Washington.  D.  C,  Feb.  21, 
1868.— Sir :— By  virtue  of  the  power  and  authority  vested 
in  toe  a3  President  by  the  Constitution  and  laws  of  the 
United  States,  you  are  herebv  removed  from  office  as 
Secretary  lor  the  Department  of  War,  and  j  our  functions 
as  such  will  terminate  upon  receipt  of  this  communica- 
tion. 

You  will  transfer  to  Brevet  Major-General  Lorenzo 
Thomas,  Adjutant-General  of  the  army,  who  has  this  day 
been  authorized  and  empowered  to  act  as  Secretarj"  of 
War  ad  interim,  all  records,  books,  papers  and  other  pub- 
lic property  now  in  your  custody  and  charge. 

Kespectfullv  yours,  Andrew  Johnsoy. 

To  Hon.  Edwin  M,  istauton,  Washington,  D.  C. 

So  much  for  that.  Then  comes  the  order  to  General 
Thomas,  which  I  will  read  to  the  Senate:— 

Sir :— Hon.  Ed'vin  M.  Stanton  having  been  this  day  re- 
moved from  olhce  as  Secretary  for  the  Department  of  War, 
you  are  hereby  authorized  and  empowered  to  act  as  Secre- 
tary of  War  ad  interim,  and  will  immediately  enter  upon 
the  duties  pertaining  to  that  office. 

Mr.  Stanton  has  been  instructed  to  transfer  to  you  all 
the  record*,  books,  papers  and  other  public  property  now 
in  his  custodv  and  charge 

Kespectfullv,  your?,  ANDREW  JOHNSON. 

To  Brevet  Major-General  Lorenzo  Thomas.  Adjutant- 
General  United  States  Army.  Washington,  D.  C. 

There  they  are.  They  are  orders  made  by  the  Pre- 
sident to  two  of  his  subordinates— an  order  directing 
one  of  them  to  vacate  bis  office  and  transfer  the  public 
property  iu  his  possession  to  another  party,  and  an 
order  to  that  other  party  to  take  possession  of  the 
office  aud  to  act  as  Secretary  of  War  ad  interim. 

Gentlemen,  does  that  make  a  conspiracy?  Is  that 
proof  of  a  conspiracy,  or  tending  to  a  conspiracy? 
Does  that  make  General  Thomas  an  agent  of  the 
President,  in  such  a  sense  as  that  the  President  would 
be  bound  by  everything  he  says  or  does  even  within 
the  scope  of  his  agency?  If  it  makes  him  his  agent, 
does  this  letter  of  authority  authorize  him  to  do  any- 
thing but  that  which  he  is  commanded  to  do— go  there 
and  demand  possession,  and  receive  a  transfer  of  the 
records  of  the  department?  Does  it  authorize  him  to 
go  beyond  the  letter  and  meaning  of  authority  given 
Elm?  '  Why  certainly  not. 

In  the  first  place,  it  must  be  either  on  the  footing  of 
a  conspiracy  between  General  Thomas  and  the  Presi- 
dent, or  on  "the  policy  of  an  agency  in  which  the  Presi- 
dent is  principal,  and  General  Thomas  is  the  agent. 
That  the  declarations  of  General  Thomas,  either  as 
co-conspirator  or  as  agent,  are  to  be  given  against  the 
President.  There  is  no  other  ground  on  which  these 
hearsay  declarations  could  be  given  as  evidence. 

I  agree  that  when  a  conspiracy  is  established,  or 
when  it  is  partially  established,  when  testimony  is 
given  teuding  to  prove  it,  and  a  proper  foundation 
laid  of  a  conspiray  in  which  A,  B  and  C  are  con- 
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ccrned,  then  the  declarations  of  one  of  the  conspira- 
tors, made  while  the  conspiracy  is  in  process  and  made 
in  furtherance  of  the  couspiracv,  nut  outside  of  it, 
may  be  eiven  in  evidence  as  against  the  other  co-con- 
spirators and  binds  the  others.  So,  too,  I  agree,  that 
where  an  agency  is  established  either  by  parole,  proof 
or  by  writing,  and  when  established  by  writing  that 
is  the  measure  of  the  agency,  and  you  cannot  extend 
it  by  parole.  The  acts  done  and  the  declarations 
made  in  pursuance  of  that  acency,  are  binding  on  the 
principal. 

Now,  I  ask  this  honorable  court  where  there  is  any- 
thing like  a  conspiracy  here?  Where  is  there  any  proof 
establishing  any  agency  between  General  Thomas  and 
the  President,  in  which  the  President  is  the  principal 
aud  General  Thomas  the  agent?  I  do  not  admit  that 
this  letter  of  authority  constitutes  such  agency  at  all. 
I  do  not  admit  that  the  President  is  bound  by  any  de- 
clarations made  by  General  Thomas  on  the  footing  of 
his  being  an  agent  of  the  President;  but  if  he  were,  if 
this  were  a  case  of  principal  and  agent,  then  I  say 
that  the  letter  of  authority  to  General  Thomas  is  that 
which  binds  the  President,  and  nothing  beyond  it. 
The  object  here  is  to  show  that  General  Thomas  de- 
clared that  it  was  his  intention,  and  the  intention  of 
the  President,  in  executing  that  authority,  to  use 
force,  intimidation  and  threats.  Suppose  a  principal 
gives  authority  to  his  agent  to  go  and  take  possession 
of  a  house  in  the  occupancy  of  another,  does  that 
authorize  him  when  he  goes  there  to  commit  an  as- 
sault aud  battery  on  the  tenant,  or  to  drive  him  out 
ti  et  armis  f 

Is  the  principal  to  be  made  a  criminal  by  the  act  of 
his  agent,  acting  simply  on  the  authority  to  take 
peaceable  possession  ol  a  house,  by  the  consent  of  the 
party  in  posession,  or  is  the  principal  to  be  bound  by 
tne  declaration  of  the  agent  when  the  authority  is  in 
writing  and  does  not  authorize  6uch  a  declaration  ? 
Who  of  us  here  would  be  safe  in  giving  any  authority 
to  another  if  that  were  the  rule  by  which  we  were  to 
be  governed  ?  What,  Senators,  has  the  President 
done  that  he  is  to  be  held,  either  as  a  conspirator  or 
as  a  principal  giviug  authority  to  an  agent?  Does 
the  President  appoint  General  Thomas  as  his  agent  in 
any  individual  matter  of  his,  to  take  possession  of  an 
ofiice  which  belongs  to  him,  or  to  take  possession  of 
papers  that  are  hi*  property  ?  Not  at  all.  What  is 
the  nature  ot  this  order  ?  It  is  in  the  customary  form ; 
it  is  the  designation  of  an  officer  already  kuowu  to  the 
law,  to  do  what  ?  To  exercise  a  positive  duty ;  to  per- 
form the  duties  of  a  public  officer. 

The  President  is  the  only  authority  which  gives  this 
power.  Is  the  person  whom  he  appoints  his  agent? 
When  he  accepts  the  appointment,  does  he  act  under 
these  circumstances  as  the  agent  of  the  principal  to 
carry  out  a  private  enterprise  or  perform  a  private  ac- 
tion? Certainly  not.  He  at  once  become  the  officer  of 
the  law,  liable  as  a  public  officer  to  removal  aud  im- 
peachraeur,  to  indictment  and  prosecution  for  anything 
that  he  does  inviolation  of  his  duty.  Are  all  the  officers 
of  the  United  States  who  have  been  appointed  in  this 
way  the  agents  of  the  President  when  the  President 
gives  them  a  commission,  either  a  permanent  or  tempo- 
rary one,  t  >  fill  a  vacancy  or  to  till  an  office?  Are  the 
persons  so  designated  and  appointed  his  agents?  Is  he 
bound  by  everything  they  do?  If  thev  take  a  bribe,  is 
it  a  bribe  to  him?  If  they  commit  an  assault  and  bat- 
tery, is  the  assault  and  battery  committed  by  him?  If 
they  exceed  their  authority  does  he  become  liable? 
WThy,  not  at  all.  If  third  parties  are  injured  by  them 
in  the  exercise  of  the  power  which  he  has  given  them, 
he  can  give  third  parties  the  power  to  come  back  upon 
the  Presideut  as  the  responsible  party,  on  the  principle 
of  respondent  superior.  Why  there  is  no  principle  of 
law  or  justice  in  it.  He  clothes  him  not  with  his 
authority,  but  with  the  authority  of  his  office.  A  pub- 
lic officer  is  appointed;  he  stands  under  obligations 
not  to  his  principal,  not  to  the  President,  but  to  the 
law  itself;  and  if  he  does  any  act  which  injures  a  third 
person,  or  violates  any  law,  it  is  he  who  is  responsible 
and  not  the  President. 

Senators:— I  should  almost  apologize  to  this  honor- 
rable  court,  composed  as  it  is  so  largely  of  lawyers,  for 
arguing  so  clear  a  point.  I  understood  the  learned 
manager  (Mr.  Butler)  to  say  that  they  expected  here- 
after to  connect  the  President  with  these  declarations 
of  General  Thomas. 

Mr.  BUTLER— I  did  not  say  hereafter. 

Mr.  STANBERY— Does  the  learned  manager  say 
that  he  has  heretofore  done  it  ? 

Mr.  BUTLER  made  an  answer  not  heard  by  the  re- 
porters. 


Mr.  STANBERY— You  mean  that  you  expect  to  do 
I  it,  not  that  you  have  done  it.    I  understood  the  gen- 
tleman to  say,  in  answer  to  the  question  put  by  the 
Senator,  that  he  did  expect  to  show  a  connection  be- 
tweeu  the  President  and  those  declarations  of  General 
1  Thomas,    If  he  did  not  say  that  he  meant  nothing,  or 
;  he  meant  one  thiug  and  said  another.    I  agree  that 
t  there  are  exceptions  to  the  introduction  of  testimony 
j  in  cases  of  conspiracy,  and  perhaps  in  cases  of  agency, 
<  and  that  in  extreme  cases  where  it  is  impossible  to 
[  have  preliminary  proof  given,  the  statement  of  the 
(  counsel,  made  on  their  professional  honor,  is  taken 
,  that  the  testimony  offered  is  intended  to  be  iutroduc- 
i  tory  to  the  testimony  to  be  afterwards  offered. 

But  in  this  case  we  have  heard  no  reason  why  the 
j  ordinary  rule  should  be  reversed,  and  why  testimony 
;  which  is  prima  facie  inadmissible  should  be  offered  in 
the  assurance  that  a  foundation  would  be  hereafter 
I  laid  to  it.  What  reason  is  there  for  this  deviation 
from  the  ordinary  rule?  Is  it  a  matter  of  taste  for  the 
counsel  to  begin  at  the  wrong  end,  and  introduce 
what  is  clearly  inadmissible,  aud  to  say: — "We  will 
give  you  the  superstructure  first  and  the  foundation 
afterwards?"  Was  such  a  thing  as  that  ever  heard 
of?  I  repeal  that  there  may  be  extreme  cases, 
founded  on  the  direct  assurance  of  counsel  before  a 
court,  where  the  court  will  allow  testimony  which  is 
prima  facie  inadmissible  to  be  heard  on  the  statement 
that  the  counsel  would  afterwards  connect  it.  I  think 
it  is  hardly  necessary  for  me  to  argue  the  question 
further. 

Authorities  Demanded. 

Mr.  Stanbery  having  sat  down, 

Mr.  BUTLER  rose  and  asked  that  the  usual  rule  be 
enforced,  that  counsel,  in  making  their  arguments, 
shail  cite  the  authorities  on  which  the  arguments  rest. 

The  ChTer  Justice  remarked  that  that  was  un- 
doubtedly the  rule. 

Mr.  STANBERY  said:— Mr.  Chief  Justice,  we  will 
allow  this  question  to  stand  without  citing  autho- 
rities. 

3lr.  Butler's  Reply. 

Mr.  BUTLER  then  rose  and  said:— Mr.  President 
and  Senators:— The  gravity  of  the  question  presented 
:  to  the  Senate  for  its  decision  has  induced  the  Presi- 
i  dent's  counsel  to  argue  at  length,  knowing  that 
I  largely  on  that  question,  and  on  "the  testimony  to  be 
i  adduced  under  it  on  one  of  these  articles  of  impeach- 
ment, the  fate  of  their  client  must  stand.  It  is  the 
great  question,  and,  therefore,  I  must  ask  the  atten- 
tion ot  the  Senate  and  of  the  presiding  officer,  as 
well  I  may,  to  some  considerations  which,  in  my 
mind,  determine  it.  But,  before  I  do  that,  I  beg  leave 
to  state  the  exact  status  of  the  case  up  to  the  point  at 
which  the  question  is  propounded.  And  I  may  say, 
without  offense  to  the  learued  counsel  for  the  Presi- 
dent, that  in  making  the  objection,  they  have  entirely 
ignored  the  answer  of  the  President.  It  appears, 
then,  that  on  or  about  the  12th  of  August  List,  the 
President  conceived  the  idea  of  removing  Edwin  M. 
Stanton  from  the  office  of  Secretary  of  War,  at  all 
hazards,  claiming  the  right  aud  power  to  do  so  against 
the  provisions  of  the  act  known  as  "the  Civil  Tenure 
of  Office  act." 

Therefore  the  decision  of  the  question  in  one  of  its 
aspects  will  decide  the  great  question  here  at  issue  at 
this  hour,  which  is,  is  that  act  to  be  treated  as  a  law? 
Is  it  an  act  of  Congress,  valid  and  not  to  be  infringed 
by  the  act  of  any  executive  officer?  Because,  if  that 
J  is  a  law,  then  the  President  admits  that  he  undertook 
j  to  remove  Mr.  Stanton  in  violation  of  that  law,  and 
that  he  issued  the  order  to  General  Thomas  for  that 
purpose  only.  His  palliation  is,  that  he  did  so  to 
make  a  judicial  case.  But  he  intended  to  i»sne  the 
order  to  General  Thomas,  and  General  Thomas  was 
to  act  under  it  in  violntion  of  the  provisions  of  that 
act.  Am  I  not  right  on  this  proposition?  That  being 
so.  then  we  have  the  Presideut  on  his  side  intending 
to  violate  the  law,  and  we  have  him  then  issuing  the 
order  in  violation  of  the  law.  We  have  him  then  call- 
ing to  his  aid  in  the  violation  of  that  law,  an  officer  of 
the  army. 

Now,  then,  in  the  light  of  that  law,  what  is  the 
next  thing  we  rind?  We  find  that  the  President  issued 
an  order  to  General  Thomas  to  take  possession  of  the 
War  Department.   Counsel  6ay  that  it  is  an  order  in 
the  usual  form.    I  take  issue  with  them.    There  are 
certain  ear-marks  about  that  order  which  show  that 
it  is  not  in  the  usual  form.   It  is  in  the  words  of  an 
j  imperative  command.    It  is  not  "You  are  authorized 
j  and  empowered  to  take  possession  of  the  War  Depart- 
I  ment,  etc,  but  it  is,  "You  will  immediately  enter  upon 
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the  discharge  of  the  duties  pertaining  to  that  office." 
Now,  then,  we  must  take  another  thing  which  ap- 
pears in  this  case  beyond  all  possibility  ot  cavil,  and 
ttiat  is,  that  the  President  knew  at  the  time  that  Mr. 
Stanton  had  claimed  the  right,  on  the  12  li  of  August, 
not  to  be  put  out  of  that  office,  and  that  when  he  wrnnt 
out  of  it,  that  he  notified  the  President  solemnly  that 
be  only  went  ont  in  obedience  to  superior  force. 

The  President  had  authorized  the  G-neral  of  the 
armies  of  the  United  States  to  take  possession  of  the 
office,  and  that  for  all  legal  purposes,  and  for  all  ac- 
tual purposes,  was  equivalent  to  his  using  the  whole 
of  the  army  of  the  United  States  to  take  pogsc-sion; 
because  if  the  General  of  the  Army  thought  that  the 
order  was  legal,  he  had  a  right  to  use  the  whole  of  the 
armv  ot  the  United  States  to  carry  it  out.  Therefore 
I  say  that  the  President  was  notified  that  Mr.  Stanton 
had  only  yielded,  on  leaving  that  office  at  first,  to  su- 
perior force. 

Mr.  Stanton  had  yielded  wisely  and  patriotically, 
because  if  he  had  not  yielded  a  collision  might  have 
been  brought  on,  which  would  have,  in  the  langn.-ige 
of  the  late  Rebels— and  General  Thomas  belongs  to 
them— "raised  a  civil  war."  Now,  then,  the  President 
knew  that  Mr.  Stanton  at  first  said,  "I  onlv  yield 
this  office  to  superior  force."  Mr.  Stanton  having 
yielded  the  office,  the  General  of  the  Army  had,  in 
obedience  to  the  high  behests  of  the  Senate,  restored 
it  to  him,  and  Mr.  Stanton  had  been  reinstated  in  it, 
in  obedience  to  the  high  behests  of  the  Senate.  Thus 
he  telt  that  he  was  still  more  fortified  than  at  first.  If 
he  would  not  yield  at  first  on  the  12th  of  August,  1S67, 
except  to  superior  force,  do  you  believe.  Senators— is 
any  man  so  besotted  as  to  believe— that  the  President 
did  not  know  that  Mr.  Stanton  meant  to  hold  it 
agaiust  everything  but  force? 

He  had  seen  Mr.  Stanton  sustained  by  the  vote  of 
the  Senate.  He  had  seen  that  an  attempt  to  remove 
him  was  illegal  and  unconstitutional,  and  then,  for 
for  the  purpose  of  bringing  this  to  the  issue,  the  Pre- 
sident of  the  United  States  issued  his  order  to  Gen. 
Thomas,  another  officer  of  the  army,  "Yon  will  im- 
mediately enter  upon  the  discharge  of  the  duties 
pertaining  to  that  office."  What  then?  He  had  come 
to  the  conclusion  to  violate  a  law,  and  to  take  posses- 
sion of  the  War  Office.  He  had  sent  the  order  to  Gen. 
Thomas,  and  General  Thomas  had  agreed  with  him 
to  take  possession  of  the  office  by  some  means. 

Thus  we  have  the  agreement  between  two  minds  to 
do  an  unlawful  act,  and  that,  I  believe,  is  the  defini- 
tion of  conspiracy  all  over  the  world.  Let  me  repeat 
it;  you  have  the  agreement  between  the  President,  on 
his  part,  to  do  what  has  been  declared  an  unlawful 
net,  and  yon  have  General  Thomas  consenting  to  do 
it,  and  therefore  you  have  an  agreement  of  two  minds 
to  do  an  unlawful  act :  and  that,  I  Bay,  makes  a  con- 
spiracy, so  far  as  I  understand  the  law.  So,  that  on 
that  conspiracy  we  shall  rest  this  evidence  under  ar- 
ticle seventh,  which  alleges  that  Andrew  Johnson  did 
unlawinlly  conspire  with  one  Lorenzo  Thomas,  with 
intent  unlawfully  to  seize,  take  and  possess  the  pro- 
perty of  the  United  States  in  the  Department  of  War. 

Then  there  is  another  ground  on  which  this  testi- 
mony can  stand,  and  that  is  on  the  grouud  of  princi- 
pal and  agent.  Let  me  examine  that  ground,  if  you 
please.  He  claims  that  every  Secretary,  every  Attor- 
ney-General, every  oftkerjot  this  government  lives  by 
his  will,  upon  his  breath  only,  arc  his  servants  only, 
and  are  responsible  to  him  alone,  not  to  the  Senate  or 
to  Congress,  or  to  eit'ier  branch  of  Cougress.  They 
are  responsible  to  him.  He  appoints  ihem  to  such 
offices  as  he  choses,  and  he  claims  this  right  inimita- 
bly, and  he  says  in  his  message  to  you  of  the  2d  of 
March,  1S6S,  that  if  any  one  of  his  secretaries  had 
said  to  him  that  he  could  not  agree  with  him  on  the 
constitutionality  of  the  net  of  March  2,  1SC7,  he  would 
have  turned  him  out  at  once.  All  that  had  passed 
General  Thomas  knew  as  well  as  anybody  else. 

Now,  then,  what  is  the  Secretary's  commission, 
whether  ad  interim  or  permanent?  It  is  that  "he 
shall  perform  and  execute  such  duties  as,  from  time 
to  time,  shall  be  enjoined  upon  him  or  intrusted  to 
him  by  the  President  of  the  United  States,  agreeably 
to  the  Constitution,  relative  to  the  land  and  naval 
forces ;  or  to  such  other  matter*  respecting  the  mili- 
tary and  naval  forces  as  the  President  of  the  United 
States  shall  assign  to  the  department ;"  and  that  "the 
said  principal  officer  shall  conduct  the  business  of 
snch  department  as  the  President,  from  time  to  time, 
shall  order  or  direct."  Therefore,  his  commission  is 
to  do  precisely  as  the  President  desires  him  to  do, 
anything  which  pertains  to  the  office;  and  he  stands 
there  as  the  agent  of  his  principal.    To  do  what? 


What  was  Mr.  Thomas  authorized  to  do  by  the 
President?  It  was  to  obtain  the  War  Office.  "  Was 
he  authorized  to  do  anything  else  that  we  hear  of  at 
that  time?  No.  What  do  we  propose  to  show?  Having 
shown  that  he  was  authorized  to  take  it;  having 
shown  that  he  agreed  with  the  President  to  take  it; 
having  put  in  testimony  that  the  two  are  connected 
togetner  in  the  pursuit  of  one  common  object,  th<-  Pre- 
sident wanting  General  Thomas  to  get  in,  and  Gene- 
ral Thomas  wanting  to  get  in,  and  both  agreeing  and 
concerting  meaus  together  to  get  in,  the  question  is, 
by  every  rule  of  law,  after  we  have  shown  the  acts,  the 
declarations,  however  naked  they  may  be,  of  either 
of  these  two  parties,  about  the  common  object.  The 
very  question  we  propose  is  to  ask  the  general  decla- 
rations of  General  Thomas  about  the  common  object. 
Now,  the  case  does  not  indeed  stop  here,  because  we 
shall  show  that  he  was  then  talking  about  the  com- 
mon object.  We  asked  Mr.  Burleigh  if  he  was  a  friend 
of  General  Thomas.  He  said  "Yes."  If  they  were  in- 
timate. "Yes." 

I  have  already  told  you  that  Burleigh  was  a  friend 
of  the  President.  That  he  needed  somebody  to  aid  ia 
this  enterprise.  There  was  to  be  some  moral  support 
to  the  enterprise,  and  we  propose  to  show  that  General 
Thomas  was  endeavoring  to  got  one  or  two  members 
of  the  House  of  Representatives  to  support  him  in 
this  enterprise,  and  was  laying  out  a  plan  ;  and  that 
he  asked  him  to  go  with  him  and  support  him  in  the 
enterprise,  and  be  there  aiding  and  abetting.  This  is 
the  testimony  we  propose  to  show,  and  that  is  the  way 
we  propose  to  connect  him  with  the  enterprise.  That 
is  the  exact  condition  of  things. 

Now  the  proposition  is,  having  shown  the  common 
object,  when  lawful  or  unlawful,  makes  no  difference, 
but,  as  we  contend,  an  unlawful  object;  hiving  shown 
that  the  act  of  the  two  parties  was  one  thing;  having 
shown  the  argument  of  one  with  the  other  'to  do  the 
act,  can  we  not  put  in  the  declaration  of  both  parties 
in  regard  to  that  act?  Does  not  the  act  of  oue  be- 
come the  act  of  the  other?  Why  have  not  my  learned 
friends  objected  to  what  was  said  to  Mr.  Stanton? 
The  President  was  not  there.  General  Thomas  was 
not  upon  oath.  Why  did  not  we  put  in  the  act  of 
General  Thomas  there  yesterday?  It  was  because  of 
what  he  was  doing  in  relation  to  the  thing  itself. 

Mr.  STANBERY— It  was  within  the  authority. 

Mr.  BUTLER— Ah!  that  was  within  the  authority. 
How  was  it  within  the  authority?  It  was  within  the 
authority  because  the  President  had  commanded  him 
to  take  possession. 

Now,  then,  we  wish  to  know  the  means  by  which  he 
was  to  take  possession.  How  was  that  to  be  done, 
and  what  was  it  to  be  done  with?  They  say— and  only 
for  the  gravity  of  the  occasion  I  could  not  help  think- 
ing it  a  tremendous  joke— they  sa>  you  should  call  the 
otber  conspirator,  on  the  threat  "of  one  conspirator  to 
show  the  conspiracy.  Was  that  ever  done  in  any  court, 
one  conspirator  to  turn  king's  witness,  or  state's  wit- 
ness against  the  other?  Was  that  ever  done?  Never, 
sir. 

Mr.  BUTLER  here  quoted  from  Roscoe's  Criminal 
Evidence,  390,  in  order,  he  said,  to  show  that  they 
were  not  bound  to  put  in  all  their  evidence  at  ouco, 
and  that  from  the  acts  and  declarations  of  the  crimi- 
nals themselves  they  could  prove  the  conspiracy.  He 
also  read  from  12  Wheaton,  469  and  470,  the  case  of  a 
slaver  fitted  out  at  Baltimore  for  the  West  Indies, 
wherein  the  declaration  of  one  of  the  principals  was 
admitted  in  evidence,  to  show  the  object  of  the  voy- 
age. It  was  agreed  that  the  object  in  this  case  was 
to  get  the  War  Department  at  all  hazards.  It  was  ad- 
mitted in  the  answer.  The  conspirators  had  been  no- 
tified that  Stanton  would  not  deliver  it,  except  by 
force.   They  then  set  out  to  provide  ways  and  means. 

It  would  be  ehowu  that  at  this  very  conversation 
Thomas  declared  that  if  he  had  not  been  arrested  he 
would  have  used  force.  Were  they,  then,  to  be  told 
that  the  President  could  do  this  and  that,  and  yet  that 
they  could  not  put  in  what  the  agent  said.  While  he 
was  pursuing  this  matter,  suppose  Thomas  had  gone 
to  Goneral  Emory  and  said  he  wanted  him  to  take  this 
department  by  force,  as  no  doubt  he  intended  to  do, 
nutil  he  found  the  hand  of  the  law  laid  upon  him. 
They  expected  to  show  by  these  declarations  and  to 
leave  no  doubt  in  the  mind  of  any  Senator  what  this 
purpose  was.  He  (Mr.  Butler)  thought  there  was  no 
donbt  in  the  mind  of  any  man  what  that  purpose  was. 

The  learned  counsel  for  the  respondent  had  said 
they  had  now  got  to  a  question  of  law  tit  to  be  argued 
by  lawyers  to  lawyers.  Implying  that  all  other  ques- 
tions argued  in  this  high  court  have  not  been  fit  to  be 
argued  either  by  lawyers  or  to  lawyers.   It  wa3  for 
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them  to  defend  themselves  against  that  sort  of  impu- 
tation. He  had  supposed  the  great  questions  they  | 
had  been  arguing  were  not  only  fit  to  be  argned  by  j 
lawyers  to  lawyers,  but  by  statesmen  to  statesmen. 
He  insisted  that  this  was  not  a  question  to  be  nar- 
rowed down  to  the  attorney's  office,  but  one  to  be 
viewed  in  the  light  of  law,  in  the  light  of  jurispru- 
prndence  by  the  Senate  of  the  United  States.  This 
was  not  a  case  where  the  court  might  go  one  way  and 
the  jury  another.  They  were  both  court  and  jury, 
and  he  held  that  they  should  receive  testimony  in  re- 
gard to  all  the  acts  and  declarations  ot  this  Secretary 
ad  interim.  In  this  view  the  managers  were  fortunate 
in  being  sustained  by  the  precedents. 

The  Question. 

Mr.  CURTIS,  of  counsel,  asked  for  the  reading  of 
the  question. 

The  Secretary  read  as  follows:— "You  said  yester- 
day, in  answer  to  my  question,  that  you  had  a  conver- 
sation with  General  Lorenzo  Thomas  on  the  evening 
of  the  21st  of  February  last.  State  if  he  said  any- 
thing by  which  he  intended  to  obtain,  or  was  directed 
by  the  President  to  obtain,  possession  of  the  War 
Department  ?  If  so,  state  all  that  he  said  as  nearly 
as  you  can. 

Remarks  of  Mr.  Curtis. 

Mr.  CURTIS— Mr.  Chief  Justice:— It  will  be  ob- 
served that  this  question  contains  two  distinct 
branches.  The  first  inquires  of  the  witness  for  de- 
clarations of  General  Thomas  respecting  his  own 
intent.  The  second  inquires  of  the  witness  for  de- 
clarations of  General  Thomas  respecting  instructions 
given  to  him  by  the  President.  Now,  in  reference  to 
the  first  branch— that  is,  the  independent  intent 
of  General  Thomas  himself— I  am  not  aware  that 
that  subject  matter  is  anywhere  an  issue.  General 
Thomas  is  not  on  trial.  It  is  the  President  who  is  on 
trial.  It  is  his  intent  or  purpose;  his  directions ;  the 
unlawful  means  which  lie  is  charged  with  having 
adopted  and  endeavored  to  carry  into  effect,  which 
constitute  the  criminality  of  these  charges  which  re- 
late to  this  subject,  and,  therefoie,  it  seems  to  be  that 
it  is  a  sufficient  objection  to  the  first  part  of  this  ques- 
tion that  it  relates  to  a  subject  matter  wholly  imma- 
terial in  this  case,  in  regard  to  which  the  moat  legiti- 
mate evidence  which  could  be  adduced  ought  in  no 
manner  to  effect  the  case  of  the  President,  because 
the  President  is  not  charged  here  with  any  ill  inten- 
tions or  illegal  intentions  of  General  Thomas. 

But  he  is  charged  here  with  reference  to  his  own 
illegal  intentions  and  views  solely,  for  with  them 
alone  can  he  be  charged:  and,  therefore,  I  respect- 
fully submit,  Mr.  Chief  Justice,  that  that  branch  of 
the  question  which  seeks  to  draw  into  this  case  inde- 
pendent of  the  evidence,  the  Intentions  of  General 
Thomas,  aside  from  instructions  (riven  to  him,  or 
views  communicated  to  him  by  the  President  himself, 
is  utterly  immaterial,  and  ought  not  to  be  allowed  to 
be  proved  by  anv  evidence,  whether  competent  or  in- 
competent. In  the  next  place,  I  submit  the  evidence 
which  is  offered  to  prove  the  intention  of  General 
Thomas,  if  that  fact  were  in  issuo  here,  and  had  been 
proved  for  any  effect  upon  the  President's  case,  is  not 
admissible  in  this  trial.  The  intent  of  a  party,  as 
every  lawyer  knows,  is  a  fact,  and  it  is  a  fact  to  be 
proved  by  legal,  admissible  evidence,  just  as  much  as 
any  other  fact. 

It  is  common  for  a  person  not  a  lawyer  to  say  that 
the  true  way  to  ascertain  a  man's  intent  is  to  take 
what  he  says  as  his  intent,  because  when  it  is  ex- 
pressed that  is  the  best  evidence.  All  that  is  trne. 
But  inasmuch  as  he  is  not  sworn  before  us— inasmuch 
as  it  is  not  given  by  him  on  the  stand  in  the  presence 
of  the  accused,  with  an  opportunity  for  cross-exami- 
nation—unless you  can  bring:  the  case  within  one  of 
the  exceptions  which  exist  in  the  court  (one  of  them, 
as  has  been  said  by  ray  associate,  being  the  case  of 
principal  and  agent,  the  other  being  the  case  of  co- 
conspirators), I  do  not  propose  to  go  over  the  grounds 
which  were  so  clearly  put,  as  it  seems  to  me,  by  my 
associate. 

I  think  it  must  have  been  understood  perfectly  well 
the  grounds  upon  which  it  is  our  intention  to  rest 
these  declarations  of  General  Thomas  that  he  was  not 
the  aeent  of  the  President:  that  he  received  from  his 
superior  officer  an  order  to  do  a  certain  thing,  and  in 
no  sense  thereby  became  the  agent  of  that  superior  of- 
ficer, nor  did  that  superior  officer  become  accountable 
f  >r  the  manner  in  which  he  was  carrying  out  that  or- 
der, and  that  this  is  most  especially  trne  when  the  na- 
ture of  the  order  is  the  designation  of  one  public  of- 
ficer to  occupy  another  public  office  and  discharge  its 


duties,  in  which  case,  whatever  the  designated  per- 
I  son  does  he  does  on  his  own  account,  and  by  force  of 
j  his  own  views,  unless  he  has  received  some  special  in- 
structions in  regard  to  the  mode  of  carrying  it  out. 

We  submit,  then,  in  the  first  place,  that  the  inten- 
tions of  General  Thomas  are  immaterial,  and  the  Pre- 
sident cannot  be  affected  by  them.  Secondly,  if  they 
were  material  they  must  be  proved  by  sworn  evi- 
dence, and  not  by  hearsay  statements.  The  other  part 
of  the  question  appears  to  me  to  admit  of  a  little  ques- 
tion. 

It  is  proposed  to  inquire  of  the  witness  what  was 
said  by  Ge'neral  Thomas  respecting  directions  or  in- 
structions given  to  him  by  the  President,  which  pre- 
sents the  naked  case  of  an  attempt  to  prove  the  autho- 
rity of  an  agent  by  the  agent's  own  declarations. 

The  question  is  whether  the  President  gave  instruc- 
tions to  General  Thomas  in  regard  to  the  particular 
manner  or  means  by  which  this  order  was  to  be  car- 
ried out.  Udou  its  facts  the  order  is  intelligible.  We 
understand  it  to  be  in  the  usual  form.  There  is  no 
allusion  made  to  the  exercise  of  force,  threats  or  in- 
timidation of  any  kind.  Now  they  propose  to  super- 
add to  this  written  order  by  means  of  the  declarations 
of  the  agent  himself,  that  he  had  authority  to  use 
threats,  intimidation  or  force,  and  no  lawyer  will  say 
that  that  can  be  done,  unless  there  is  first  laid  the 
foundation  for  it  by  showing  that  the  parties  were  con- 
nected together  as' conspirators. 

I  agree  that  if  they  could  show  a  conspiracy  between 
the  President  and  General  Thomas,  to  which  these  de- 
clarations relate,  then  the  declaration  of  one  of  them 
in  reference  to  the  subject  matter  of  that  conspiracy 
would  be  evidence  against  them.  Now,  what  is  the 
ca6e  as  it  stands  before  you,  and  as  was  accented  by 
the  honorable  manager  himself  ?  He  starts  out  with 
a  proposition  that  the  President,  in  his  auswer,  has 
admitted  his  intention  to  remove  Mr.  Stanton  from 
office.  That,  he  says,  was  an  illegal  intention  ;  that, 
he  says,  was  an  intention  to  carry  out  by  means  of  the 
order  given  to  General  Thomas,  and  when  the  Presi- 
dent, he  says,  gave  that  order  to  General  Thomas,  and 
General  Thomas  accepted  it  and  undertook  to  exe- 
cute it,  there  was  an  agreement  between  them  to  do 
an  illegal  act. 

Well,  what  was  the  il!egal  act?  We  have  got  what 
he  called  conspiracy  to  remove  Mr.  Stanton,  and  if 
that  be  contrary  to  the  Tenure  of  Office  law,  that  is  an 
illegal  act,  I  agree;  but  is  that  the  illegal  act  which 
they  are  now  undertaking  to  prove  9  Is  that  the  ex- 
tent of  the  conspiracy  which  they  are  now  under- 
taking to  show?  Not  at  all.  They  are  going  alto- 
gether beyond  that. 

They  now  undertake  to  say  that  the  President  con- 
spired with  General  Thomas,  by  various  threats  or  in- 
timidations, to  commit  a  totally  distinct  crime  under 
the  conspiracy  act.  Yet  they  have  shown  only  .in 
agreement  to  remove  Mr.  Stanton;  and  with  the  limit 
of  the  conspiracy,  aa  tbey  call  it,  circumscribed 
within  the  intention  merely  to  remove  Mr.  Stanton, 
they  now  attempt  to  prove  the  assumption  of  a  con- 
spiracy to  remove  him  by  force;  that  is,  without  hav- 
ing proved  a  conspiracy  to  remove  him  without  force, 
they  ask  leave  to  give  in  evidence  the  declarations  ot* 
these  co-conspiratora  to  show  a  conspiracy  to  remove 
him  with  force. 

I  respectfully  submit  that  they  must  first  show  the 
conspiracy  which  they,  themselves,  pretend  they  have 
given  evidence  of;  as  soon  as  they  get  to  the  limit  of 
that  conspiracy  of  which  they  allege  they  have  given 
some  proof,  let  them  then  show  this  totally  different 
conspiracy,  namely:— A  conspiracy  to  turn  out  Mr. 
Stanton  by  force.  They  must  produce  some  evidence 
of  that  other  conspiracy,  before  they  can  use  the  de- 
clarations of  other  parties  as  evidence  against  them. 

But,  sir,  I  do  not  think  that  this  should  be  permit- 
ted. It  is  an  entire  misconception  of  the  relations 
between  these  two  parties  of  the  Commander-in- 
Chief  and  the  subordinate  officer,  the  one  receiving 
an  order  from  the  other;  there  is  no  evidence  here 
tending  to  prove  any  conspiracy.  The  learned  mana- 
ger (Mr.  Butler)  has  said  that  an  agreement  between 
two  persons  to  do  an  unlawful  act  is  a  conspiracy. 
Well,  it  may  be,  but  when  the  Commander-in-Chief 
gives  an  order  to  a  subordinate  officer  to  do  an  act, 
and  the  subordinate  officer  assents  or  goes  to  do  it,  is 
that  done  by  agreement? 

Does  it  derive  its  force  and  character  and  operation 
from  anv  agreement  between  them?  any  concurrence 
in  their  minds,  by  which  the  two  parties  agree  toge- 
ther to  accomplish  something,  which,  without  that 
agreement,  could  not  be  done  ?  Is  it  not  as  plain  as 
day  that  military  obedience  is  not  conspiracy,  and 
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cannot  be  conspiracy  ?  Is  it  not  as  plain  as  day  that 
it  is  the  duty  of  a  subordinate  officer,  when  he  receives 
an  order  from  hie  commanding  officer,  to  execute  that 
order  ? 

General  Thomas  obeyed  the  order  of  the  President 
on  the  ground  of  military  obedience  ;  was  that  a  con- 
spiracy? There  can  be  no  such  thing  as  a  con- 
spiracy between  the  commander-in-chief  and  the 
subordinate  officer.  He  is  not  liable  for  the  fact 
that  the  commander-in-chief  issues  the  order, 
and  the  subordinate  officer  obeys  it.  I  there- 
fore respectfully  submit  that  the  honorable 
managers  have  not  only  not  proven  even 
a  conspiracy  to  remove  Mr.  Stanton  by  force, 
but  they  have  offered  no  evidence  to  prove 
any  conspiracy  at  all.  It  rests  exactly  where  the 
writteu  orders  place  it— an  order  from  a  superior  offi- 
cer to  an  inferior  officer,  and  an  assertion  by  him  to 
execute  that  order.  It  has  been  said  by  the  manager  in 
ihe  course  of  his  argument,  that  if  we  took  his  view 
of  the  case  we  ought  to  have  objected  to  the  testi- 
mony of  the  declarations  of  General  Thomas  made 
wnen  he  went  into  the  War  Department  on  Saturday, 
the  22d  of  February.  We  could  not  make  an  objec- 
tion to  the  testimony  of  what  he  then  said.  That 
was  competent  evidence. 

He  was  there  in  pursuance  of  the  order  given  to 
him  by  the  President.  He  was  doing  what  the  Presi- 
dent authorized  him  to  do,  namely,  delivering  an  order 
to  Mr.  Stanton,  he  being  for  that  purpose  mereiyihe 
messenger  of  the  President,  and  having  executed  that, 
he  was  to  take  possession  under  the  other  order.  Of 
coarse  thePiesident  authorized  him  to  demand  pos- 
session, and  that  demand  was  as  much  an  act  capable 
of  proof  and  proper  to  he  proved  as  any  other  act  done 
in  the  matter,  't  herefore  we  could  have  made  no  such 
exception  as  would  have  fallen  within  the  range  of 
auy  of  the  exceptions  which  we  now  take. 

The  learned  manager  relies  also  upon  certain  au- 
thorities which  ne  has  produced  in  books.  The  first 
is  a  case  in  Koscoe's  Criminal  Law,  page  690,  showing 
tnat  under  some  circumstances  the  conspiracy  may 
be  proved  before  the  person  on  trial  had  joined  the 
conspiracy.  I  ere  no  difficulty  in  t  hat.  The  first  thing 
is  to  prove  the  conspiracy  which  is  a  separate  and  in- 
dependent f..ct.  Now,  in  that  case  the  government 
under  look  to  show  in  the  first  place  that  there  was  a 
conspiracy,  and  had  proved  it  by  testimony  as  to  the 
assembling  together  of  a  body  of  men  for  the  purpose 
of  militia  training,  &c. 

Having  proved  the  conspiracy,  they  then  gave  evi- 
dence to  show  that  the  defendant  had  subsequently 
formed  the  conspiracy.  That  was  all  relevant  and 
proper.  It  the  managers  will  take  the  first  step  here 
and,  in  support  of  their  articles,  will  show,  by  evi- 
dence, a  conspiracy  existing  between  the  President 
and  General  Thomas,  then  they  may  go  on  giving 
evidence  of  the  declarations  of  one  or  both  of  them, 
and  until  they  do,  I  submit  that  they  cannot  give  such 
evidence.  The  case  in  2  Carrington,  cited  by  the 
managers,  was  the  case  of  a  joint  act  of  three  persons 
falsely  imprisoning  a  fourth. 

Tnere  was  a  conspiracy — there  was  a  false  impri- 
sonment—the immediate  act  done  in  pursuance  of  the 
conspiracy,  and  the  court  decided  in  that  ca»e  that  a 
declaration,  made  subsequent  to  the  imprisonment, 
as  to  what  were  the  intentions  of  one  of  cue  conspira- 
tors might  be  given  in  evidence  against  the  otuers. 
The  case  cited  from  12th  Wheatou  was  one  where  the 
owner  of  a  ship,  having  authorized  the  master  to  fit 
out  the  vessel  as  a  slaver,  the  declarations  of  the 
master  were  given  in  evidence,  to  show  the  object  and 
purpose  of  the  voyage. 

Unquestionably  if  he  had  made  him  his  agent  to 
carry  on  a  sailing  voyase,  he  had  made  him  his  agent 
for  the  purpose  of  doing  all  acts  necessary  to  carry  it 
out,  and  what  was  the  act  that  was  given  in  evidence? 
It  was  an  attempt  to  engage  a  person  to  go  on  the 
voyage  in  a  subordinate  position.  In  the  course  of 
ihat  attempt  the  master  stated  to  him  what  the  cha- 
racter aud  purpose  of  the  voyage  we^e,  so  that  the 
case  falls  within  the  lines  of  the  authorities  and  prin- 
ciples on  which  we  rest. 

We  submit,  therefore,  to  the  Senate  that  neither  of 
thesH  questions  should  be  allowed  to  be  put  to  the 
witness.  I  ought  to  say  that  the  statement  by  the 
manager  that  the  answer  of  the  President  admits  his 
intention  to  remove  Mr.  Stanton  from  office  illegally 
and  at  all  hazards  is  not  so.  The  manager  is  mistaken 
if  he  has  so  read  the  answer.  The  answer  distinctly 
says  that  the  President  believed,  after  the  gravest  eon- 
stderatlon,  that  Mr.  Stanton's  case  was  not  wilhiu  the 
Tenure  of  O  lice  apt ;  and  the  answer  further  s^ys  that 


he  never  authorized  General  Thomas  to  employ 
threats,  force  or  intimidation.  If  the  manager  is  to 
refer  to  the  answer  as  an  evidence  for  one  purpose  be 
must  take  it  as  it  stands. 

Argument  of  Mr.  Bingham. 

Mr.  BINGHAM,  one  of  the  managers,  next  rose  to 
make  an  argument  in  support  uf  the  ruling  of  the 
Chief  Justice.  He  said,  I  have  listened  to  the  learned 
counsel  who  have  argued  in  support  of  the  objection. 
Admitting  their  premises,  it  would  be  but  just  to  them 
and  just  to  myself  to  say  that  their  conclusions  fol- 
low, but  I  deny  their  premises.  There  is  nothing  in 
the  record  to  justify  their  assuming  here  for  the  pur- 
pose of  this  question,  that  we  are  restricted  to  the  ar- 
ticle which  alleges  that  this  conspiracy  was  to  be  exe- 
cuted by  force. 

There  is  nothing  in  the  case  as  it  stands  before  the 
Senate  which  justifies  the  assumption  that  the  Senate 
is  to  be  restricted  in  tho  decision  of  this  question  to 
the  other  article,  which  alleges  that  this  conspiracy 
was  to  be  executed  by  threats  or  intimidation.  There 
is  nothing  in  the  question  propounded  by  my  associ- 
ate to  the  witness,  which  justifies  the  assumption  made 
here  that  the  witness  is  to  testify  that  any  force  was 
to  be  employed  at.all.  Thoueh  if  he  were  so  to  testify,  I 
contend  on  all  the  authorities  that  it  is  admissible. 

The  Senate  will  notice  that  in  Article  5  there  is  no 
allegation  of  force;  no  allegation  of  threats,  or  intimi- 
dation. Article  5  simply  alleges  an  unlawful  conspi- 
racy entered  into  between  the  accused  and  General 
Thomas  to  violate  the  Civil  Tenure  of  Office  act.  My 
associate  was  right  in  all  his  authorities,  that  if  two 
or  more  agree  together  to  violate  a  law  of  the  land  it 
is  a  conspiracy.  In  Article  5  there  is  no  averment  of 
force  or  threat  or  intimidation,  but  simply  an  allega- 
tion that  a  conspiracy  was  entered  into  between  tlte 
accused,  Lorenzo  Thomas  and  other  persons  nnknowu 
to  prevent  the  execution  of  the  Tenure  of  office  act. 

That  rule  declares  that  auy  interference  with  its 
provisions  is  a  misdemeanor:  and,  of  course,  if  a  com- 
bination be  entered  into  between  two  or  more  to  pre- 
vent its  execution  that  combination  itself  amounts  to 
a  conspiracy.  The  counsel  have  succeeded  most  ad- 
mirably in  diverting  the  attention  ot  the  Senate  from 
the  question  which  underlies  the  admissibility  of  this 
evidence,  aud  which  controls  it. 

I  refer  now  specifically  to  Article  5,  in  which  we 
claim  this  question  arises.  That  article  alleges  that 
said  Andrew  Johnson,  President  of  the  United  States, 
unmindful  of  the  high  duties  of  his  office,  on  the  21st 
day  of  February,  in  the  year  of  our  Lord  1S63,  and  on 
divers  other  days  aud  times  in  such  year,  before  the 
2d  day  of  March,  1S6S,  at  Washington,  in  the  District 
of  Columbia,  did  unlawfully  cousoire  with  one 
Lorenzo  Thomas,  and  with  other  persons  to  the 
House  of  Representatives  unknown,  to  prevent 
and  Uinder  the  execution  of  an  act  entitled  an  act 
regulatiug  the  tenure  of  certain  civil  offices,  passed 
March  2,  1S67,  and  in  pursuance  of  said  conspiracy 
did  unlawfully  attempt  to  prevent  Edwin  M.  Stanton, 
then  and  there  being  Secretary  for  the  Department  of 
War,  duly  appointed  and  commissioned  under  the  law 
of  the  United  States,  from  holding  said  office,  whereby 
the  said  Andrew  Johnson,  President  of  the  United 
States,  did  then  and  there  commit  aud  was  guilty  of 
high  misdemeanors  in  office. 

Now,  the  Tenure  of  Office  act  recited  in  that  article 
expressly,  that  persons  holdi.ig  civil  office  at  the  time 
of  its  enactment,  who  have  heretofore  been  appointed 
by  and  with  the  advice  and  couseut  of  the  Senate, 
and  every  person  who  shall  thereafter  be  appointed  to 
any  such  office,  and  shall  be  duly  qualified  to  act 
therein,  is  and  shall  bo  entitled  to  hold  said  office 
until  it  is  successor  shall  have  been  in  like  manner  ap- 
pointed and  duly  qualified,  that  is  to  say,  by  and  with 
the  advice  and  consent  of  the  Sunate. 

The  act  then  provides  that  the  President  of  the 
United  States  may,  during  the  recess  of  the  Senate,  on 
evidence  satisfactory  to  the  President,  showing  that 
an  officer  is  guilty  of  misdemeanor  in  office,  suspend 
such  officer  aud  designate  «ome  other  person  to  per- 
form the  duties  until  the  caso  be  acted  on  by  the 
Senate ;  aud  that  if  the  Senate  shall  coucur  in  such 
suspension,  and  consent  to  the  removal  of  that  officer, 
it  shall  so  certify  to  tho  President,  who  may  there- 
upon remove  such  officer  and  appoint  another.  But 
if  the  Senate  shall  refuse  to  concur,  such  officer  so  ap- 
pointed shall  forthwith  resume  the  functions  of  his 
office. 

The  sixth  section  of  the  same  act  provides  that 

every  removal,  appointment  or  employment  made 
Contrary  u  Ue  provisions  of  the  act,  thail  oe  deemed 
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to  be  a  high  misdemeanor.  The  conspiracy  entered 
into  here  between  the  two  parties,  was  to  prevent  the 
execution  of  that  law.  This  is  so  plain  that  no  man 
can  mistake  it.  The  President,  in  the  presence  of 
this  tribunal,  nor  General  Thomas  either,  can  shelter 
himself  by  the  intimation  that  it  was  a  military  order 
to  a  subordinate  military  officer. 

I  wish  to  show,  in  the  presence  of  the  Senate,  that 
if  that  were  so  it  would  be  competent  for  the  President 
of  the  United  States  to  shelter  himself  or  any  of  his 
subordinates  by  issuing  a  military  order  to-morrow, 
directed  to  Adjutant-General  Thomas,  or  any  other 
officer  of  the  Armv  of  the  United  States,  to  depose  the 
Congress  of  the  nation.  This  is  an  afterthought.  It 
is  no  military  order.  It  is  a  letler  of  authority  within 
the  express  words  of  the  statutes,  and  in  violation  of 
it.  The  evidence  is  that  General  Thomas  accepted 
and  acted  on  it. 

The  evidence  was  given  yesterday,  and  was  received 
without  objection.  It  is  now  too  late  to  make  the 
objection.  It  is  perfectly  justifiable  in  this  tribunal 
for  me  to  say  further,  and  to  s?y  it  on  my  own  honor 
as  one  of  the  managers  of  the  House,  that  we  rely 
not  simply  on  the  declaration  of  General  Thomas  to 
show  the  purpose  of  the  accused  to  disregard  this 
statute— to  violate  its  plain  provisions— but  we  ex- 
nect,  bv  the  written  confession  of  the  accused  him- 
self, to"  show  to  this  Senate  this  day,  or  as  soon 
thereafter  as  can  be  done,  that  his  declared  deter- 
mination in  any  event  was  to  deny  the  authority  of 
the  Senate. 

There  was  no  intimation  given  to  the  Senate  of  this 
intended  interference;  the  President  grasped  the 
power  in  his  own  hands,  as  if  repealing  the  law  of  the 
nation,  and  challenging  the  representatives  of  the 
nation  to  bring  him  to  this  bar  to  answer;  and  now, 
when  we  attempt  to  progress  with  the  trial,  according 
to  the  known  and  established  rules  of  evidence  in  all 
courts  of  justice,  we  are  met  with  the  plausible  and 
ingenious— more  plausible  and  more  ingenious  than 
some  remarks  of  the  learned  counsel  for  the  accused 
— that  the  declaration  ot  one  co-conspirator  cannot  be 
given  in  evidence  against  another,  as  to  the  mode  of 
executing  the  conspiracy. 

I  state  it  perhaps  a  little  more  strongly  than  the 
counsel  did;  but  that  was  exactly  the  significance  of 
his  remarks.  I  would  like  to  know  whence  he  de- 
rives any  such  authority.  A  declaration  made,  the  exe- 
cution of  a  conspiracy  by  a  co-conspirator  is  admisi- 
bie  even  as  to  the  mode  in  which  he  would  execute 
and  carry  out  the  design.  It  is  not  admissible  simply 
against  himself,  but  admissible  againBt  his  co-con- 
spirators. 

It  is  admissible  against  them,  not  to  establish  the 
original  conspiracy,  but  to  prove  the  intent  and  pur- 
pose of  the  conspirators.  The  conspiracy  is  complete 
whenever  the  agreement  is  entered  into  to  violate  the 
law,  no  matter  whether  an  overt  act  be  committed 
afterwards  in  pursuance  of  it  or  not.  But  the  overt 
acts  which  nre  committed  afterwards  by  any  one  of 
the  conspirators  in  pursuance  of  the  conspiracy  is  evi- 
dence against  him  and  against  his  co-conspirators. 

That  is  precisely  the  ground  on  which  the  ruling 
was  made,  yesterday,  by  the  presiding  officer  of  the 
court.  That  Is  the  ground  on  which  we  stand  to-day. 
1  quite  agree  with  the  learned  counsel  for  the  accused, 
that  the  declaration  of  a  purpose  to  do  some  act  inde- 
pendent of  the  original  design  of  the  conspiracy,  and 
to  commit  some  subsequent  independent  crime,  is 
evidence  against  no  person  but  himself.  But  how  can 
the  Senate  judge  of  that  when  not  one  word  has 
dropped  from  the  lips  of  the  witness  as  to  how  the 
conspirators  were  goiug  to  carry  the  conspiracy  into 
effect.  General  Thomas  was  in  perfect  accord  with 
the  accused,  as  he  entered  on  this  duty.  He  did  not 
act  that  day  as  Adjutant-General;  he  acted  as  Secre- 
tary of  War  ad  interim.  He  so  denominated  himself 
iu  the  presence  of  the  Secretary. 

He  declared  he  was  Secretary  of  War  in  accordance 
with  the  authority  which  he  carried  on  his  person, 
and  now  we  are  to  be  told  that,  because  he  is  not  on 
trial  at  this  tribunal,  his  declaration  cannot  be  ad- 
mitted as  testimony,  while  the  couusel  himself  has 
read  the  text  going  to  show  that  if  they  were  jointly 
indicted,  as  they  may  be  hereafter,  in  pursuance  of 
the  judsmentof  this  tribunal,  this  declaration  would 
be  clearly  admissible.  Lorenzo  Thomas  is  not  a  civil 
officer  of  the  government,  and  cannot  be  impeached; 
the  power  of  the  House  of  Representatives  cannot  ex- 
tend beyond  the  President,  Vice  President  and  other 
civil  officers.  To  be  sore,  Mr.  Thomas  claims  to  be  a 
civil  officer,  and  he  is  one.  The  President  of  the 
United  States  has  proven  by  this  combination  with 


him,  to  repeal  the  statutes  and  the  Constitution  of 
this  country. 

I  have  thus  spoken  for  the  purpose  of  showing  the 
significance  and  importance  which  the  counsel  for  the 
accused  attach  to  it.  It  is  not  simply  that  they  de- 
sire that  this  testimony  shall  be  ruled  out,  but"  they 
desire  to  get  in  in  some  shape  a  judgment  on  the  part 
of  the  Senate  on  the  main  question,  whether  Andrew 
Johnson  is  guilty  of  a  crime,  even  though  it  be  proved 
hereafter  that  his  purpose  was  to  defy  the  final  judg- 
ment of  the  Senate  itself,  and  the  authority  of  the 
law.  I  understand  from  the  intimation  of  one  of  his 
counsel,  that  if  this  were  a  conspiracy,  then  the  ac- 
ceptance by  General  Grant  of  the  appointment  as 
Secretary  of  War  ad  interim,  was  also  a  conspiracy. 

The  Senate  will  see  very  clearly  that  that  does  not 
follow.  It  involves  a  very  different  question,  for  the 
reason  that  the  Senate  expressly  authorizes  the  Pre- 
sident, for  reasons  satisfactory  to  himself,  during  the 
recess  of  the  Senate,  to  suspend  the  Secretary  of  War 
and  to  appoint  a  Secretary  ad  interim,  on  the  condi- 
tion, nevertheless,  that  he  should,  within  twenty  days 
after  the  next  session  of  the  Senate,  report  his  action, 
with  the  evidence  therefor,  and  ask  the  decision  of 
the  Senate.  He  did  so  act.  There  was  no  conspiracy  in 
that  action  of  his,  and  it  is  not  alleged  that  he  did  not 
thus  recognize  the  obligations  of  the  law,  and  did  sus- 
pend the  Secretary  of  War,  and  did  appoint  a  Secre- 
tary ad  interim,  and  did,  within  twenty  days,  there- 
after, report  the  facts  to  the  Senate,  together  with  his 
reason. 

The  Senate,  in  pursuance  of  the  act,  did  pronounce 
judgment  in  the  case  ot  suspension,  and  did  reverse 
the  action  of  the  President.  The  Senate  notified  him 
thereof,  and  in  the  meantime  he  entered  into  this 
combination  to  defeat  the  action  of  the  Senate  and  to 
overthrow  the  majesty  of  the  law.  And  now,  when 
we  bring  his  co-conspirator  into  court  on  the  written 
letter  of  authority  issued  m  direct  violation  of  the 
law  while  the  Senate  was  in  session,  we  are  met  with 
the  objection  that  the  declaration  of  the  co-conspira- 
tor cannot  be  put  in  evidence  against  the  accused. 

I  beg  leave  to  say  that  I  believe  it  will  turn  out  that 
there  will  be  enough  in  this  conversation  between 
Burleigh  and  Thomas  to  show  to  the  satisfaction  of  the 
Senators  that  General  Thomas  did  not  simply  desire 
to  acquaint  Burleigh  of  how  this  conspiracy  between 
himself  and  Johnson  was  to  be  executed,  but  that  re- 
lying on  his  personal  friendship  he  desired  Mr.  Bur- 
leigh to  be  present  on  that  occasion.  I  think  I  have 
•aid  all  that  1  think  is  necessary.  I  leave  the  ques- 
tion to  the  decision  of  the  Senate,  perfectly  assured 
that  the  Senate  will  hear  first  and  decide  afterwards. 

It  certainly  is  very  competent  for  the  Senate,  as  it 
is  competent  for  any  other  court  of  justice  iu  the  trial 
of  cases  where  a  question  of  doubt  arises,  to  hear  the 
evidence,  and  afterwards,  as  the  Senators  are  judges 
both  for  the  law  and  of  the  facts,  they  may  dismiss  so 
much  of  it  as  is  found  incompetent.  I  insist  th.it 
there  is  no  particle  of  law  in  which  this  testimony  can 
be  now  excluded. 

Senator  JOHNSON  sent  to  the  Secretary  a  slip  of 
paper,  which  was  read,  as  follows: — 

The  honorable  managers  are  requested  to  say  whe- 
ther evidence  hereafter'will  be  produced  to  show 

1st,  That  the  President  before  the  time  when  the 
declarations  as  which  they  propose  to  prove  were  mad'1, 
authorized  him  to  obtain  possession  of  the  office  i>y 
force,  threats,  or  intiminatiou  if  necessarv.  2d. 
That  the  President  had  knowledge  that  such  declara- 
tions had  been  made  and  had  approved  of  them. 

Mr.  BINGHAM,  ou  behalf  of  the  managers,  said,  I 
am  instructed  by  my  associates,  and  I  am  in  accord 
with  them,  that  we  do  not  deem  it  our  duty  to  make 
answer  to  so  personal  a  question  as  that,  and  it 
will  certainly  occur  to  the  Senate  why  we  should  not 
do  it. 

Mr.  EVARTS  rose  to  close  the  discussion,  but  Mr. 
BINGHAM  raised  the  question,  that  under  the  rule 
limiting  discussion  on  interlocutory  questions  the 
hour  of  the  counsel  for  the  President  had  expired, 
and  that,  at  all  events,  the  right  to  close  the  discus- 
sion lay  with  the  managers. 

The  Chief  Justice  remarked  that  the  twentieth  rule 
made  a  limit  as  to  time,  and  the  twenty-first  rule  made 
a  limit  as  to  the  persons  who  might  address  the  court. 
He  was  not  certain  whether  the  limit  of  oue  hour 
applied  to  each  counsel  who  spoke,  or  to  all  the  coun- 
sel ou  one  side,  and  he  proposed  to  have  that  point 
decided  by  the  Senate. 

The  Chief  Justice  put  the  question  as  to  whether 
the  tweutieth  rule  should  be  understood  as  limiting 
discussion  on  interlocutory  questions  to  one  hour  on 
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each  side,  and  it  was  decided  affirmatively  without  a 

division. 

Senator  CONKLING  then  moved  that  the  counsel 

for  the  President  having  been  under  misapprehension 
as  to  the  application  of  the  rule,  have  permission  in 
this  instance  to  submit  any  additional  remarks  they 
desire  to  make. 

Mr.  EVA  UTS  remarked  that  the  counsel  for  the 
President  did  not  understand  that  they  had  yet  occu- 
pied three  fall  hours  in  debate. 

The  Chief  Justice  remarked  that  they  had. 

Mr.  EVARTS  said  that  they  did  not  desire  to  tran- 
scend the  rule,  but  that  they  supposed  that  they  had 
still  some  few  moments  unoccupied.  He  had  reason, 
however,  with  the  intention.of  claimine  only,  as  part  of 
the  counsel  for  the  President,  the  right  of  closing  as 
well  as  opening,  according  to  ordinary  rules  of  inter- 
locutory discussion. 

Senator  CONKLING  thereupon  withdrew  his  mo- 
tion. 

The  Chief  Justice  directed  the  Secretary  to  read  the 
question  to  which  objection  was  made,  and  it  was 
read,  as  follows:— 

Question  proposed  by  Mr.  BUTLER— You  said  yes- 
terday, in  answer  to  my  question,  that  you  had  a  con- 
versation with  General  Thomas  on  the  evening  of 
Februay  21.  State  if  he  said  anything  as  to  the  means 
by  which  he  intended  to  obtain  or  was  directed  by  the 
President  to  obtain  possession  of  the  War  Depart- 
ment?  State  all  he  said,  and  as  nearly  as  you  can. 

Senator  DRAKE  claimed  that  the  yeas  aud  nays 
must  be  taken  on  all  questions  under  the  rule. 

The  Chief  Justice  decided  that  it  would  not  be  ne- 
cessary to  have  the  yeas  and  nays  taken,  unless  de- 
manded by  one-fifth  of  the  members  present. 

Senator  JOHNSON  remarked  that  the  question 
which  he  had  submitted  had  probably  not  been  heard 
by  all  the  members  of  the  Senate,  and  he  asked  that  it 
be  read  again  before  the  vote  be  taken. 

Mr.  BOUTWELL  remarked,  on  behalf  of  the  mana- 
gers, that  they  had  declined  to  answer  the  question 
because  it  seemed  to  them  in  the  nature  of  an  argu- 
ment. 

The  vote  was  taken  on  allowing  the  question  put  by 
Mr.  Butler  to  the  witness  to  be  asked,  and  it  resulted 
yeas,  39:  nays,  11;  as  follows:— 

Yeas.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Conness,  Corbett,  Cragin,  Drake,  Ed- 
munds, Ferry,  Fcssendeu,  Fowler,  Freliughuysen,  Grimes, 
Henderson,  Howe,  Morgan,  Morrill  (Me.),  Morrill  (Yt.), 
Morton,  Nye,  Patterson  (N.  H.),  Pomeroy,  Ross,  Sherman, 
Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull, 
Van  Winkle,  Willey,  Williams  and  Wilson-39. 

Nays.— Messrs.  Bayard,  Btickalew,  Davis,  Dixon,  Doo- 
little,  Hendricks,  Johnson,  McCreery,  Norton,  Patterson 
(Tenn.)  and  Vickers— 11. 

The  witness  W.  H.  Burleigh  was  recalled  and  ex- 
amined by  Mr.  Butler. 

You  said  yes,  to-day,  in  answer  to  my  question  that 
you  had  a  conversation  with  General  Thomas  on  the 
evening  of  the  21st  of  February.  State  if  he  said  any- 
thing as  to  the  means  by  which  he  intended  to  obtain, 
or  was  directed  by  the  President  to  obtain,  possession 
of  the  War  Department. 

W.tuess— Ou  the  evening  of  the  21st  of  February  I 
went  to  General  Thomas';  I  invited  Mr.  Smith  to  go 
with  me  to  his  house  (some  portions  of  the  testimony 
at  this  point  were  inaudible  in  the  reporters'  gallery) ; 
I  told  him  I  heard  he  had  been  appointed  Secretary  of 
War,  and  he  said  he  had  been  appointed  that  day; 
I  tuink  he  said  that  after  receiving  his  appoint- 
ment from  the  President  he  went  to  the  War 
Office  to  show  his  appointment  to  Mr.  Stanton,  and 
also  his  order  to  take  the  office.  He  said  that  the  Sec- 
retary remarked  to  him— (here  again  the  witness  be- 
came inaudible.)  I  asked  him  wnen  he  was  going  to 
take  posseesion.  He  remarked  that  he  would  take 
possession  next  morning  at  10  o'clock.  I  think  he 
also  said  that  he  had  issued  some  orders.  He  asked 
mc  to  come  and  see  him.  I  asked  whether  I  would 
llnd  him  in  the  Secretary's  room,  and  he  said  yes; 
that  he  would  be  there  punctually  at  ten  o'clock. 
Said  I,  suppose  Mr.  Stanton  objects  to  it,  what  would 
you  do?  11  is  reply  was.  that  if  Stanton  objected,  he 
would  nse  force.  Said  I,  suppose  he  bolts  his  doors 
against  yon.  Said  he,  if  he  docs,  I  will  break  them 
down.  I  think  that  was  about  all  the  conversation 
we  had  at  the  time. 

Q  Were  you  at  the  office  at  any  time  before  he  as- 
sumed the  duties  of  Secretary  ad  interim,  and  after  he 
assumed  the  duties  of  Adjutaut-Geueral?  A.  Yes 
sir ;  I  was  there  two  or  three  times. 

Q.  Did  you  hear  him  say  anything  to  the  officers  or 
to  the  cierka  of  the  department  as  to  what  hia  Inten- 


tions were  when  he  came  into  control  of  the  depart 

ment? 

In  reply  to  a  question  by  Mr.  Evarts,  Mr.  Butler 
replied  that  he  referred  to  the  time  after  General 
Thomas  was  restored  to  the  office  of  Adjutant-Gene- 
ral, aud  before  he  was  appointed  Secretary  of  War  ad 

interim. 

Mr.  EVARTS— Then  your  inquiry  is  as  to  declara- 
tions antecedent  to  the  action  of  the  President. 

Mr.  BUTLER— The  object  is  to  show  attempts  on 
the  part  of  General  Thomas  to  seduce  the  officers  of 
the  War  Department  by  telling  them  what  he  would 
do  for  them  when  he  got  control,  precisely  as  Absa- 
lom sat  at  the  gates  of  Israel,  and  attempted  to  seduce 
the  people  from  their  allegiance  to  David,  the  King, 
by  telling  what  he  would  do  when  he  came  to  the 
throne. 

Mr.  EVARTS  objected  to  the  question. 
The  Senate  took  a  recess  often  minutes,  after  which 
Mr.  Butler  withdrew  the  question  and  put  another,  as 

follows:— 

Q.  I  observe  that  you  did  not  answer  the  whole  of 
my  question.  I  asked  you  whether  anything  was 
said  by  him  in  that  conversation  as  to  the  orders  he 
bad  received  from  the  President?  A.  During  the 
conversation  General  Thomas  said  he  would  use  force 
if  necessary,  and  stated  that  he  was  required  by  the 
President  to  take  possession  of  the  department,  and 
that  he  was  bound  to  obey  the  President,  as  his  supe- 
rior officer.  This  was  in  connection  with  the  conver- 
sation about  force,  and  in  connection  with  his  making 
the  demand. 

Q.  After  General  Thomas  was  restored  to  the  office 
of  Adjutant-General,  did  you  hear  him  make  any 
statement  to  officers  or  clerks  as  to  the  rules  or  orders 
of  Mr.  Stanton  which  he  would  revoke  or  rescind  in 
favor  of  the  officers  or  employees  when  he  would 
have  control  of  affairs  there? 

Mr.  EVARTS  objected  to  the  question,  as  irregular 
and  immaterial  to  any  issue  in  the  case. 

Mr.  BUTLER  argued  that  it  came  within  the 
question  last  discussed.  He  said,  we  charge  that 
the  whole  procedure  of  taking  up  this  disgraced 
officer  and  restoring  him  to  the  War  Office, 
knowing  that  he  was  an  old  enemy  of  Mr.  Scan- 
ton's,  who  had  deposed  him  from  his  official  station, 
was  part  of  the  conspiracy.  Mr.  Thomas  then  goes  to 
seducing  the  clerks,  to  getting  them  ready  to  rely 
upon  hiin  when  he  should  be  brought  into  the  War 
Office. 

Now  I  propose  to  show  the  acts  of  one  of  these  co- 
conspirators clustering  about  the  point  of  time  just 
before  he  was  going  to  break  down  down  the  doors 
of  the  War  Office  with  crowbars  and  axes.  I  propose 
to  show  him  endeavoring  to  seduce  the  clerks  and 
employees  of  the  War  Departmeut  from  their  alle- 
giance, and  this  entirely  comes  within  the  rule  which 
is  made. 

Mr.  EVARTS  said:— Mr.  Chief  Justice  and  Sena- 
tors:—The  question  which  led  to  the  introduction  of 
the  statement  of  General  Thomas  to  this  witness  as  to 
his  intentions,  and  as  to  the  President's  instructions 
to  him  (General  Thomas),  was  based  upon  the  claim 
that  the  order  of  the  President  on  the  21st  of  February 
for  the  removal  of  Mr.  Stanton  and  for  General 
Thomas  to  take  possession  of  the  office,  created  and  is 
proved  a  conspiracy,  and  that  thereafter,  in  that, 
proof,  declarations  and  intentions  will  be  given  in 
evidence.  That  step  has  been  trained  in  the  judgment 
of  this  honourable  court  in  conformity  with  the  rules 
of  law  and  evidence. 

That  being  gained,  it  is  solemnly  argued  that  if  no 
conspiracy  is  proved,  you  can  introduce  declarations 
made  thereafter.  You  can,  by  the  same  rule,  intro- 
duce declarations  made  heretofore.  That  is  the  only 
argument  presented  to  the  court  for  the  admission  of 
this  evidence.  So  far  as  the  statement  of  the  learned 
managers  relates  to  the  office,  the  position,  the  cha- 
racter and  the  conduct  of  General  Thomas,  it  is  suffi- 
cient for  me  to  say,  that  not  one  particle  of  evidence 
has  been  given  in  this  case  bearing  on  any  one  of 
those  topics. 

If  General  Thomas  had  been  a  disgraced  officer;  if 
those  aspersions  and  those  revilings  are  just,  they 
are  not  justified  by  any  evidence  before  this  court. 
If,  as  a  matter  of  fact  applicable  to  the  situation  on 
which  this  proof  is  sought  to  bo  introduced,  the 
former  employment  of  General  ThomaB  and  his  recent 
restoration  to  the  active  duties  of  Adjutant-General 
are  pertinent,  let  them  be  proved,  and  then  we  have, 
at  least,  the  basis  of  fact  of  General  Thomas  previous 
relation  to  the  War  Department,  aud  Mr.  Stanton, 
and  to  the  office  of  Adjutant-General. 
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And  now,  having  pointed  out  to  this  honorable 
court  that  the  declarations  sought  to  be  given  in  evi- 
dence of  General  Thomas  to  affect  the  President,  are 
confessedly  of  a  period  antecedent  to  the  date  at 
which  any  evidence  whatever  is  before  this  court, 
bringing  the  President  aDd  General  Thomas  in  con- 
nection. I  might  leave  it  safely  there;  but  what  is 
there  in  the  nature  of  the  general  proof  sought  to  De 
introduced  which  should  affect  the  President  of  the 
United  States  with  any  responsibility  for  those  gene- 
ral and  vague  statements  of  an  officer  of  what  he 
might  and  could  or  would  do,  if  thereafter  he  should 
come  into  possession  of  the  War  Department. 

Mr.  BINGHAM  rose  and  said:— Mr.  President,  I  de- 
sire to  say  a  word  or  two  in  reply  to  the  counsel.  I 
am  willing  to  concede  that  what  may  have  been  said 
by  General  Thomas  before  the  transaction  is  not  ad- 
missible. That  ii,  however,  subject  to  the  exception 
that  the  Senate,  being  the  triers  of  the  facts  as  well  as 
of  the  law,  may  allow  declarations  of  this  sort  to  be 
proved.  If  there  is  any  doubt  that  we  are  permitted  to 
show  that  some  arrangement  was  entered  into  be- 
tween those  parties,  or,  if  you  please,  that  a  volun- 
tary act  was  committed  by  General  Thomas,  in  order 
to  commend  himself  to  the  chief  of  the  conspirators. 
The  general  rule  is  laid  down  in  Roscoe,  page  76, 
that  the  acts  and  declarations  of  other  persons  in  ihe 
conspiracy  may  be  given  in  evidence,  if  referable  to 
the  case,  and  yet  I  admit  that  if  it  was  so  remote  as 
not  in  probability  to  connect  itself  with  the  transac- 
tion, it  ought  not  to  be  received.  The  testimony  in 
this  case  indicates  a  purpose  on  the  part  of  General 
Thomas  to  make  his  arrangements  with  the  employees 
of  the  War  Department. 

The  Chief  Justice— The  Chief  Justice  is  of  opinion 
that  no  sufficient  foundation  has  been  laid  for  the  in- 
troduction of  this  testimony,  there  having  been  no 
evidence  as  to  the  existence  of  a  conspiracy  prior  to 
the  time  to  which  the  question  relates.  I  will  put  the 
question  to  the  Senate  if  any  Senator  demands  it. 

Senator  HOWARD  demanded  the  question  to  be 
put. 

Mr.  BUTLER  rose  and  said  that  he  was  about  to 
ask  the  Senate  if  it  would  not  relax  the  rule,  so  as  to 
allow  the  managers  on  the  part  of  the  House  of  Re- 
presentatives, when  they  have  a  question  which  they 
deem  of  consequence  to  their  case,  to  have  the  ques- 
tion put  to  the  Senate  on  the  motion  of  the  House  of 
Representatives. 

The  Secretary  read,  by  direction  of  the  Chief  Jus- 
tice, the  question  to  which  objection  had  been  made, 
and  the  Chief  Justice  put  the  question  to  the  Senate, 
whether  that  should  be  allowed  to  be  proposed  to  the 
witness. 

The  vote  was  taken  and  resulted,  yeas,  23 ;  nays,  22, 
as  follows : — 

Yeas.— Messrs.  Anthony,  Cameron,  CatteU,  Chandler, 
Cole,  Conkling.  Connees,  (Jorbett,  Cragin.  Drake,  Hender- 
son, Howard,  Howe,  Morgan,  Morrill  (Vt.),  Morton,  Nye, 
Patterson  (N.  H.),  Pomeroy,  Ramsey,  Ross,  Spragtie, 
Stewart,  Sumner,  Thayer.  Tipton,  Trumbull  and  Wilson 
—28. 

Nats— Messrs.  Bayard,  Buckalew,  Davie,  Dixon,  Doo- 
little,  Edmunds,  Ferry,  Fessenden,  Fowler,  Frelinghuy- 
sen,  Grimes.  Hendricks,  Johnson,  McCreery,  Morrill  (Me.), 
Norton.  Patterson  (Tcnn.),  Sherman,  Van  Winkle,  Vick- 
ers.  Willey  and  Williams— 22. 

So  the  question  was  allowed,  and  the  examination 
was  continued. 

Mr.  BUTLER,  however,  modifying  his  question  as 
follows:— Q.  Were  you  present  at  the  War  Department 
on  the  occasion  referred  to.   A.  I  was. 

Q.  Did  you  hear  General  Thomas  make  any 
statements  to  the  officers  and  clerks,  or  either  of 
them,  belonging  to  the  War  Office,  as  to  the  rules 
and  orders  of  Mr.  Stanton  or  the  office,  which  he 
(Thomas)  would  revoke,  relax  or  rescind  in  favor 
of  the  government  employees  when  he  got  control  of 
the  department.  If  so,  state  what  that  conversation 
was?  A.  Soon  after  General  Thomas  was  restored  I 
visited  his  office  and  wanted  him  to  take  a  walk  with 
me ;  this,  I  think,  was  not  more  than  a  week  or  ten 
days  before  his  appointment  as  Secretary  of  War. 

Mr.  EVARTS  interrupted  the  witness,  and  said  the 
questiou  allowed  by  the  Senate,  he  understood  to  re- 
late to  statements  made  by  General  Thomas,  at  the 
War  Office,  to  clerks  of  the  department,  but  the  wit- 
ness was  now  going  on  to  Btate  what  took  place  be- 
tween himself  and  General  Thomas. 

The  witness  was  allowed  to  proceed,  and  he  stated 
that  General  Thomas  said  he  had  made  arrangements 
for  all  the  heads  of  divisions  in  the  office  to  stop  on 
that  morning,  as  he  wanted  to  address  them ;  I  offered 
to  go  out  but  he  told  me  to  remain,  and  four  or  five  I 


officers  brought  their  clerks  in,  and  he  made  an  ad- 
dress to  each  company  as  they  came  in,  stating  that 
he  did  not  propose  to  hold  them  strictly  to  the  letter 
of  their  instructions,  but  that  they  might  come  and 
go  as  they  pleased,  as  he  would  regard  them  as  gen- 
tlemen who  would  do  their  duty.  Afterwards  I  told 
the  General  that  he  would  make  a  fine  politician,  as  I 
thought  he  understood  human  nature;  he  described 
the  rules  as  harsh  and  arbitrary.  General  Thomas 
had  been  away  from  the  Adjutant-General's  Office  for 
a  considerable  time;  he  was  sent  South,  I  believe. 

Q.  Since  you  heard  this  conversation  about  break- 
ing down  the  doors  of  the  War  Office  by  force  have 
you  seen  General  Thomas  ?  A.  Yes,  I  have.  I  gave 
my  testimony  before  the  Board  of  Managers,  and 
General  Thomas  told  me  that  he  had  been  summoned 
before  the  managers.    I  saw  him  the  other  day. 

Various  questions  were  put  to  witness  to  elicit  a 
statement  of  a  recent  conversation  in  which  General 
Thomas  had  acknowledged  the  correctness  of  the 
evidence  given  by  witness  before  the  managers,  but 
Mr.  Evarts  objected,  but  finally  the  objections  were 
overruled  by  the  Chief  Justice,  and  the  witness  pro- 
ceeded as  follows:— 

In  the  forepart  of  last  week,  on  meeting  General 
Thomas  he  said  the  only  thing  that  prevented  him 
taking  possession  of  the  War  Office  was  his  arrest. 
Witness  did  not  recollect  what  he  said  to  General 
Thomas. 

Cross-examination  by  Mr.  STANBERY. 

Witness  had  business  with  General  Thomas ;  at  his 
interview  at  the  War  Department,  prior  to  the  ap- 
pointment as  Secretary  of  War ;  had  heard  before  that 
he  was  restored  to  his  position  as  Adjutant-General; 
saw  there  a  number  of  the  heads  of  bureaus  and  their 
clerks ;  could  not  name  them;  would  not  say  how 
came  in  first;  General  Williams  was  present;  General 
Thomas  addressed  each  of  the  heads  of  the  bureaus  and 
clerks  separately,  to  four  or  five  of  them  making 
nearly  the  same  address  to  each ;  could  not  give  the 
exact  language,  but  it  was  to  the  effect  that  he  had 
come  back  to  assume  the  duties  of  the  office  ;  that  he 
was  glad  to  see  them:  that  he  proposed  to  relax  some- 
what the  arbitaary  rules  of  the  office ;  that  he  did  not 
wish  to  hold  them  to  such  a  strict  accountability;  that 
he  expected  them  to  discharge  their  duties,  and  that 
was  all  he  cared  about. 

Witness  understood  General  Thomas  to  mean  by 
the  office  he  had  returned  to,  the  office  of  the  Adju- 
tant-General;  did  not  understand  that  General 
Thomas  gave  any  orders  at  that  time;  there  were 
only  heads  of  departments  connected  with  the  Adju- 
tant-General's office. 

Q.  Did  you  hear  or  see  anything  improper  at 
that  time?  A.  I  don't  know  that  I  am  a  judge  of 
what  is  proper  or  improper  in  the  Adjutant-General's 
office ;  there  was  nothing  very  offensive. 

Samuel  Wilkeson  sworn  direct.  Examination  by 
Mr.  Butler. 

Q.  Do  you  know  Lorenzo  Thomas,  Adjutant-Gene- 
ral of  the  United  States  army?   A.  I  do. 

Q.  How  long  have  you  known  him?  A.  Between 
six  and  seven  years. 

Q.  Have  you  had  any  conversation  with  him  rela- 
tive to  the  change  in  the  War  Department?  If  so, 
state  as  near  as  you  can  what  it  was.  A.  I  had  a  con. 
versatiou  with  him  respecting  that  change  on  the  21=t 
day  ot  February. 

Q,  What  time  in  the  day?  A.  Between  one  and 
two  o'clock  in  the  afternoon, 

(£,  Where?  A.  At  the  War  Department,  at  his 
office. 

Q.  State  what  took  place  at  this  interview?  A.  I 
asked  him  to  tell  me  what  had  occurred  that  morning 
between  him  and  the  Secretary  of  War,  in  his  endeavor 
to  take  possession  of  the  War  Department ;  he  hesi- 
tated to  do  so,  until  I  told  him  the  town  was  filled 
with  rumors  of  the  change  that  had  been  made 
and  the  removal  of  Mr.  Stantion  and  the  appointment 
of  himself.  He  then  said  that  since  the  affair  had  be- 
come public  he  felt  relieved  to  speak  to  me  about  it. 
He  drew  from  his  pocket  a  copy  of  the  original  order 
of  the  President  of  the  United  States  directing  him  to 
take  possession  of  the  War  Department  immediately. 
He  told  me  that  he  had  taken,  as  a  witness  of  his  ac- 
tion, General  Williams,  and  came  np  in  the  War  De- 
partment and  had  shown  to  Edwin  M.  Stanton  the  or- 
der of  the  President,  and  had  demanded  by  virtue  of 
that  order  the  possession  of  the  War  Department 
and  its  books  and  papers.  He  told  me  that 
E.  M.  Stanton,  after  reading  the  order,  had  asked 
him  if  he  would  allow  him  sufficient  time  to  gather 
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ogether  his  books,  papers  and  other  personal  pro- 
perty and  take  them  awav  with  him;  that  he  told  him 
he  would  allow  him  all  the  necessary  time  to  do  so, 
and  had  then  withdrawn  from  Mr.  Stanton's  room. 
He  further  told  me  that  day  being  Friday  that  the 
next  day  would  be  a  "dies  non,"  being  Saturday, 
the  anniversary  of  Washi niton's  Birthday,  when  he 
had  directed  that  the  War  Department  would  be  closed; 
the  next  day  was  Sunday,  and  that  on  Monday  he 
should  demand  possession  of  the  War  Department 
and  its  property,  and  if  that  demand  was  refused,  or 
resisted,  that  he  should  apply  to  the  General-in-Chief 
of  the  Army  for  a  force  sufficient  to  enable  him  to  take 
possession  of  the  War  Department,  and  he  added  that 
he  didn't  see  how  the  General  of  the  Army  could  re- 
fuse to  obey  his  demand  for  that  force.  He  then 
added  that,  under  the  order  which  the  Prefident  had 
given  him,  he  had  no  election  to  pursue  any  other 
course  than  the  one  he  had  indicated  ;  that  he  was  a 
subordinate  officer,  directed  by  an  order  from  a  supe- 
rior officer,  and  that  he  must  pursue  that  course. 

Q.  Did  von  see  him  afterwards,  and  have  any  con- 
versation with  him  on  the  subject  ?   A.  I  d'd,  Bir. 
Q.  When  was  that?   A.  That  evening. 
Q,.  Where  ?   A.  At  Willard's  Hotel. 
Q.  What  did  he  say  there  ?   A.  He  then  said  that 
he  should  next  day  demand  possession  of  the  War 
Department,  and  that  if  the  demand  was  resisted,  he 
would  apply  to  General  Grant  for  a  force  to  enable 
him  to  take  possession;  and  he  also  repeated  his  de- 
claration that  he  couldn't  see  how  General  Grant  could 
refuse  to  obey  that  demand  for  force. 

Q.  Were  these  conversations  earnest  or  otherwise 
on  his  part?  A.  Do  you  mean  by  earnestness  that  he 
meant  what  he  said? 

Q.  Yes.  A.  Then  they  were  in  that  sense,  earnest. 
(Laughter.) 
Cross-examination  by  Mr.  STANBERY. 
Witness  stated  that  he  had  been  a  journalist  by  pro- 
fession for  a  number  of  years;  that  he  had  been  in 
Washington  during  the  sessions  of  Congress  for  the 
last  seven  vears ;  General  Thomas  said  he  had  issued 
an  order  to  close  the  War  Department  on  Saturday; 
did  not  say  when  it  had  been  issued ;  could  not  say 
whether  it  was  issued  by  him  as  Adjutant-General  or 
as  Secretarv  of  War. 

By  Mr.  BUTLER— Q,  State  whether  in  either  of  these 
conversation  he  said  that  he  was  Secretary  of  War? 
A.  Yes,  sir,  he  claimed  to  be  Secretary  of  War. 

George  W.  Kassner.  sworn. — Direct  examination  by 
Mr.  BUTLER.— He  said  hewas  a  citizen  of  Delaware, 
and  had  known  General  Thomas  ever  since  he  had 
left  West  Point,  and  had  lived  in  the  same  county 
with  him  ;  saw  him  about  the  7th  of  March,  in  the 
East  room  of  the  White  House,  at  a  levee  about  ten 
o'clock  in  the  morning;  he  introduced  himself  to 
General  Thomas,  who  did  not  recognize  him;  he  told 
Thomas  that  the  "eyes  of  Delaware  were  upon  him," 
and  would  require  him  to  stand  firm  ;  he  replied  that 
he  would  not  disappoint  his  friends,  and  in  a  day  or 
two  he  would  "kick  that  fellow  out;"  he  did  not  men- 
tion any  names,  hut  witness  thought  he  referred  to 
the  Secretary  of  War. 

Witness  was  cross-examined  at  great  length  by  Mr. 
STANBERY,  and  his  eccentric  manner  and  responses 
created  bursts  of  laughter.  Among  other  things,  he 
said:— Before  I  left  him  I  renewed  the  expression  of 
the  wishes  of  Delaware.  (Laughter.)  I  first  com- 
municated the  conversation  I  had  to  Mr.  Tanner, 
going  alone  the  street  that  night,  and  also  to  several 
others  in  Washington,  and  among  the  rest  to  a  gen- 
tleman from  Delaware  named  Smith,  but  his  name 
was  not  John. 

[The  serio-comic  manner  of  the  witness  kept  the 
Senate  in  a  roar  during  the  examination,  which  was 
continued  for  some  time,  and  led  the  Chief  Justice  to 
remark  that  the  cross-examination  was  too  protracted, 
and  served  no  good  purpose.] 

Mr.  BUTLER  proposed  to  ask  this  witness  as  to 
General  Thomas  having  been  called  before  the  board 
of  managers  after  witness  had  been  examined,  and 
that  the  evidence  was  read  to  General  Thomas  and 
he  had  assented  to  its  correctness. 

Mr.  CURTIS,  one  of  count-el,  objected,  and  after 
a  short  argument  waived  it  for  the  present. 

The  court  adjourned  till  twelve  o'clock  to-morrow, 
rind  the  Senate  went  into  Executive  eeesion,  and  soon 
afterwards  adjourned. 
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The  Senate  met  at  12  o'clock,  and  the  Chair  was 
immediately  vacated  for  the  Chief  Justice,  who  said 
that  the  Sergeant-at-Arms  will  open  the  court  by  pro- 
clamation. 

The  Sergeant-at-Arms  made  the  proclamation  in 
due  form,  and  at  12*10  the  managers  were  announced 
and  took  their  places,  and  in  turn  were  immediately 
followed  by  about  a  dozen  of  the  members  of  the 
House  of  Representatives. 

The  journal  was  read. 

The  Seventh  Rule.  & 

Mr.  DRAKE  (Mo.),  immediately  after  the  reading 
of  the  journal  was  concluded,  rose  and  said :— Mr.  Pre- 
sident, I  send  to  the  Chair,  and  ask  the  adoption  cf 
an  ameudmont  to  the  rules. 

The  Secretary  read  the  amendment,  as  follows:— 

To  amend  Rule  7  by  adding  the  following:— Upon  all  prion 
questions  the  votes  shall  be  without  a  decision,  unless  the 
veas  and  nays  be  demanded  by  ono-fifth  of  the  members 
present,  as  required  by  the  presiding  officer,  when  the 
same  shall  be  taken. 

At  the  suggestion  of  Mr.  DRAKE,  Rule  7  was  read. 
It  provides  that  the  Chief  Justice  shall  rule  upon  all 
questions  of  evidence  and  incidental  questions  as  in 
the  first  instance. 

Mr.  HENDRICKS  (Ind.)— I  suppose  by  the  rules  it 
stands  over  one  day. 

The  Chi<*f  Justice— If  any  Senator  objects. 

Mr.  CONKLING  (N.  Y.)— Under  what  rule? 

A  brief  colloquy  ensued  between  Messrs.  Hen- 
dricks and  Conkling,  which  was  inaudible  in  the  re- 
porters' gallery.   The  motion  was  then  laid  over. 

Karsner  Recalled. 

Mr.  STANBERY,  of  counsel,  then  rose  and  said:— 
Mr.  Chief  Justice,  before  the  managers  proceed  with 
another  witness,  we  wish  to  recall,  for  a  moment,  Mr. 
Karsner. 

Mr.  BUTLER,  of  the  managers— I  submit  that  if 
Mr.  Karsner  is  to  be  recalled— the  examination  and 
cross-examination  having  been  finished  on  both 
sides— he  must  be  called  as  a  witness  for  the  respond- 
ent, and  the  proper  time  will  be  when  they  begin 
their  case. 

Mr.  STANBERY— We  will  call  him  but  a  moment. 

Chief  Justice  to  Mr.  Butler— Have  you  any  objec- 
tions to  his  being  called? 

Mr.  BUTLER-No,  sir. 

George  W.  Karsner  took  the  stand  again. 

By  Mr.  STANBERY— Q.  Mr.  Karsner,  where  did 
you  stay  that  night  on  the  9th  of  March,  after  yon 
had  the  conversation  with  General  Thomas?  A.  I 
stayed  at  the  house  of  my  friend,  Mr.  Tanuer. 

Q.  What  is  the  employment  of  Mr.  Tanuer?  A.  I 
believe  he  is  engaged  in  one  of  the  departments  in 
Washington. 

Q,.  In  which.   A.  I  think  the  War  Department. 

Q,  Do  you  recollect  whether  or  not  the  next  morn- 
ing yon  accompanied  Mr.  Tanner  to  the  War  Depart- 
ment? A.  I  don't  recollect  that;  sometimes  I  did, 
sometimes  I  didn't;  sometimes  I  was  engaged;  other 
times  I  did  accompany  him. 

Q.  At  any  time  did  you  go  to  the  War  Department 
to  see  Mr.  Stanton  with  regard  to  your  testimony?  A. 
I  saw  Mr.  Stanton. 

Q.  What  about?  A.  Nothing  in  particular ;  only  I 
was  introduced  to  him. 

Q.  Who  by?   A.  Mr.  Tanuer. 

Why  he  Wanted  to  Sec  Mr.  Stanton. 

Q.  What  was  your  object  in  seeing  him?  A.  Well, 
I  had  seen  all  the  great  men  in  Washington,  and  I 
wished  to  see  Mr.  Stanton. 

Q.  In  that  conversation  with  Mr.  Stanton  was  any 
reference  made  to  your  conversation  with  General 
Thomas?   A.  I  think  there  was. 

Q.  Didn't  you  receive  a  note  from  Mr.  Stanton  at 
that  time— a  memoranda?   A.  No  sir. 

Q.  Did  he  give  you  any  direction  where  to  go?  A. 
No  sir. 

Q.  Did  he  speak  about  your  being  examined  as  a 
witness  before  the  committee,  or  that  you  should  be? 
A.  There  was  something  to  that  effect. 

Mr.  STANBERY— That's  all. 

Mr.  BUTLER— That's  all,  Mr.  Karsner. 
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Congressman  Ferry's  Testimony. 

Thomas  W.  Ferry,  member  of  Congress  from  Michi- 
gan, was  next  called,  and  being  sworn,  was  examined 
by  Mr.  BUTLER,  as  follows  :— 

Q.  Were  yoa  present  at  the  War  Office  on  the 
morning  of  the  22d  of  February,  when  General 
Thomas  came  there?   A.  I  was. 

Q.  At  the  time  when  some  demand  was  made. 
A.  Yes. 

Q-  State  whether  yon  paid  attention  to  what  was 
going  on  there,  and  whether  yoa  made  any  memo- 
randum of  it?  A.  I  did  pay  attention,  and  I  made  a 
memorandum  of  the  occurrences  60  far  as  I  observed 
them. 

Q.  Have  you  that  memorandum  with  you?  A.  I 
have. 

Q.  Please  state,  assisting  your  memory  by  that  me- 
morandum, what  took  place,  in  the  order  as  well  as 
you  car.,  and  as  distinctly  as  you  can?  A.  The  me- 
morandum covers  the  occurrences  as  distinctly  as  I 
can  positively  state  them; I  wrote  it  immediately  after 
the  appearance  of  General  Thomas,  and  is  more  accu- 
rate aud  perfect  thau  I  can  state  from  memory. 

Unless  objected  to,  you  mav  read  it. 

Kr.  STANBERY— We  shal'l  make  no  objection. 

The  witness  then  read  the  memorandum,  as  fol- 
lows :— 

War  Department,  Washington  City,  February  22, 
1868.  -In  the  presence  of  Secretary  Stanton,  Judge  Kellev, 
Mr.  Moorhead,  General  Dodge,  General  Van  Wyck, 
Mr.  Van  Horn,  Mr.  Delano  and  Mr.  Freeman  Clarke.— At 
twenty-five  minutee  to  twelve  o'clock  Adjutant-General 
Thomas  came  to  the  office  of  the  Secretary  of  War,  saying 
*^Geod  morning."  The  Secretary  replied,  "Good  morning, 
sir."  Then  looking  around.  General  Thomas  said.  "1  do  not 
wish  to  disturb  these  gentlemen,  and  I  will  wait."  The  Se- 
cretarv  replied,  "Nothing  private  here,  sir.  What  do  you 
want?"  General  Thomas  demanded  of  Secretary  Stan- 
ton to  surrender  the  Secretary  of  War's  office.  Mr. 
Stanton  denied  it  to  him,  and  ordered  him  back  to  his 
own  office  as  Adjutant-General.  General  Thomas 
refused  to  go,  and  said:— "I  claim  the  office  of  Secretary 
of  War.  and  demand  it,  by  order  of  the  President."  Mr. 
Stanton— "I  deny  your  authority  to  act  on  that  order,  and 
I  order  vou  back  to  your  own  office."  General  The  mas 
said :— "I  will  stand  here.  I  want  no  unpleasantness  in  the 
presence  of  these  gentlemen."  Mr.  Stanton— "You  can 
stand  there  if  you  plense,  but  you  cannot  act  as  Secretary 
of  War.  I  am  Secretary  of  War,  and  I  order 
you  to  go  out  of  this  office  to  vour  own." 
General  Thomas— "I  refuse  to  go,  and  I  will  stand 
here."  Mr.  Stantor— "How  are  you  to  get  possession? 
Do  you  mean  to  use  force?  General  Thomas,  "I  do  not 
care  to  uee  force,  but  my  mind  is  made  up  as  to  what  I  am 
to  do.  I  want  no  unpleasantness.  I  shall  stay  here  and 
act  as  Secretary  of  War."  Mr.  Stanton— "You  shall  not. 
I  order  you,  as  your  superior,  back  to  your  own  office." 
General  Thomas— "I  will  cot  obey  you,  but  will  stand 
here."  Mr.  Stanton— "You  can  stand  here  or  not,  as 
you  pleaee;  but  I  order  you  out  of  this  office  to 
your  own  office;  I  am  Secretary  of  War."  Gene- 
ral Thomas  then  went  into  an  opposite  room,  crossed 
the  hall  to  General  Schriver's  office,  and  commenced  or- 
dering General  Schriver  and  General  E.  D.  Towneend. 
Mr.  Stanton  entered,  followed  by  Mr.  Moorhead  and  Mr. 
Ferry,  and  ordered  these  officers  not  to  obey  or  pay  any 
attention  to  General  Thomas.  He  said,  "I  deny  his  au- 
thority as  Secretary  of  War  ad  interim,  and  forhid  obedi- 
ence to  his  directions;  I  am  Secretary  of  War,  and  I  now 
order  you  out  of  this  office  to  vour  own  office."  General 
Thomas— "I  shall  not  go ;  I  shall  discharge  the  functions  of 
Secretary  of  War."  Mr.  Stanton— "You  will  not."  Gene- 
ral Thomas--"!  shall  require  the  employees  of  the  War 
Department  to  deliver  to  me  the  mails,  and  shall  transact 
the  business  of  the  office."  Mr.  Stanton— "You  shall  not 
have  them,  and  I  order  you  to  your  own  office." 

Cross-examination  by  Mr.  STANBERY:— 

Q.  Did  the  conversation  stop  there?  A.  So  far  ae 
I  heard  it  did. 

V.  You  then  left  the  office?  A.  I  did;  I  left  Gene- 
ral Thomas  in  General  Schriver's  room,  and  returned 
to  the  Secretary  of  War's  room;  the  Secretary  of  War 
remained  for  a  few  moments  in  General  Schriver's 
room  and  then  returned  to  his  own  room. 

Q.  How  e«rly  on  the  morning  of  the  22d  of  February 
did  you  go  to  the  office  of  the  Secretary  of  War?  A. 
My  impression  is  it  was  about  a  quarter  past  eleven 
o'clock  in  the  morning. 

Q,  Had  you  been  there  at  all  the  night  before  ?  A. 
I  had  not  been. 

The  storm  which  nassed  over  the  city  made  the  Hall 
so  dark  that  the  gas  had  to  be  lighted  at  this  point. 

The  testimony  was  then  resumed. 

Q.  Did  vou  hear  the  order  given  by  General  Thomas 
in  General  Schriver's  room?   A.  Yes,  sir. 

Q.  Were  yon  in  General  Schriver's  room  at  the 
time?  A.  I  believe  I  was  the  first  who  followed  Mr. 
Stanton  into  Gen.  Schriver'o  room,  and  Mr.  Moorhead 
came  second. 
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General  Emory  on  the  Stand. 

General  William  H.  Emory  sworn,  and  examined  by 
Mr.  Butler. 

Q.  What  is  vour  rank  and  your  command  in  the 
army?  A.  I  am  Colonel  of  the  Fifth  Cavalry,  aud 
brevet  major-general  in  the  army;  my  command  is 
the  Department  of  Washington. 

Q.  How  long  have  you  been  in  command  of  that 
department?   A.  Since  the  1st  of  September,  1S67. 

Q.  Soon  after  you  went  into  command  of  the  de- 
partment did  yon  have  any  conversations  with  the 
President  of  the  United  States  as  to  the  troops  in  the 
department,  or  their  stations?    A.  Yes. 

Q.  Before  proceeding  to  give  that  conversation 
state  to  the  Sinate  the  extent  of  the  Department  of 
Washington,  its  territorial  limits.  A.  The  DeDart- 
ment  of  Washington  consists  of  the  District  of  Co- 
lumbia, Maryland  and  Delaware,  excluding  Fort 
Delaware. 

Q.  State,  as  well  as  you  can,  and  if  you  cannot  give 
it  all,  the  substance  of  the  conversations  which  you 
had  with  the  President  when  you  first  entered  on  the 
command?  A.  It  is  impossible  for  me  to  give  any- 
thing like  the  conversation;  I  can  only  give  the  e<ul>- 
stancc  of  it,  it  occurred  so  long  ago;  he  asked  me 
about  the  location  of  the  troops,  and  I  told  him  the 
strength  of  each  post,  and,  as  nearly  as  I  could  recol- 
lect, the  commanding  officer  of  each  post. 

Q.  Goon.  A.  That  was  the  substance  and  import- 
ant part  of  the  conversation  ;  there  was  some  conver- 
sation as  to  whether  more  troops  should  be  sent  here 
or  not,  1  recommending  that  there  should  be  more 
troops  here,  and  referring  the  President  to  the  report 
of  General  Canby,  my  predecessor,  recommending 
that  there  should  be  always  at  the  seat  of  government 
at  least  a  brigade  of  infantry,  a  battery  of  artillery, 
and  a  squadron  of  cavalry;  some  conversation  was 
had  with  reference  to  the  formation  of  a  military 
force  in  Maryland,  which  was  then  going  on. 

Q.  What  military  force?  A.  The  force  organized 
by  the  State  of  Maryland. 

Q.  Please  state,  as  nearly  as  yon  can,  what  yon  said 
to  the  President  in  substance  relative  to  the  forma- 
tion of  that  military  force?  A.  I  merely  stated  that  I 
conld  not  see  the  object  of  it,  and  that  I  did  not  like 
the  organization,  and  saw  no  necessity  for  it. 

Q.  Did  tou  state  what  your  objections  were  to  the 
organization?  A.  I  think  it  likely  I  did,  but  I  cannot 
recollect  exactly  at  this  time  whnt  they  were  ;  I  think 
it  likely  that  I  stated  that  they  were  clothed  in  a  uni- 
form which  was  offensive  to  our  people— some  por- 
tions of  it— and  that  they  were  officered  by  gentlemen 
who  dad  been  in  the  Southern  army. 

Q.  By  "offensive  uniform,"  do  you  mean  gray?  A. 
Yes. 

C£.  Do  you  recollect  anything  else  at  the  time?  A. 
Nothing  else. 

Q.  Did  you  call  at  that  time  upon  the  President  at 
your  own  suggestion  and  of  your  own  mind,  or  were 
you  sent  for?   A.  I  was  sent  for. 

Q.  When  again  did  he  send  for  yon  for  any  such 
purpose?   A.  I  think  it  was  the  22d  of  February. 

Q.  In  wh.it  manner  did  you  receive  the  message? 
A.  I  received  a  note  from  Colonel  Moore. 

Q.  Who  is  Colonei  Moore?  A.  He  is  private  Secre- 
tary to  the  President,  and  an  officer  in  the  arm  v. 

Q.  Have  you  that  note?  A.  I  have  not;  it  may  be 
in  my  desk  at  the  office. 

Q.  Did  you  produce  that  note  before  the  committee 
of  t  he  House  of  Representatives?   A.  I  read  from  it. 

Q.  Have  yon  since  seen  that  nole  as  copied  in  its 
proceedings?   A.  I  have. 

Q.  State  whether  this  (handing  a  paper  to  the  wit- 
ness) is  a  correct  copy.   A.  It  is  a  correct  copy. 

Please  read  it. 

The  witness  read  as  follows:— 

Executive  Mansion,  Washington,  D.  C,  Feb.  22, 1888. 
—General :— The  President  directs  me  to  state  that  he  will 
be  pleased  to  have  you  call  upon  him  as  early  as  practicable. 

Verv  respcctfullv  and  trulv.  vours, 

"  WM.  G.  MOORE,  U.  S.  A. 

Q.  How  early  did  you  call?  A.  I  called  immediately. 

Q.  How  early  in  the  day?  A.  I  think  it  was  about 
mid-day. 

Q.  Who  did  you  find  in  the  President's  room?  A.  I 
found  the  President  alone. 

Q.  State  as  nearly  as  you  can  what  took  place 
there?  A.  I  will  try  and  state  the  substance  of  it; 
the  words  I  cannot  undertake  to  state  exactly;  the 
President  asked  me  if  I  recollected  the  conversation 
he  had  with  me  when  I  first  took  command  of  the 
department;  I  told  him  that  I  recollected  the  fact  of 
the  conversation  distinctly,  and  he  then  asked  me 
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what  changes  had  been  made;  I  told  him  no  mate- 
rial changes,  but  such  as  had  been  made  I  could 
6tate  at  once;  I  went  on  to  state  that  in  the  fall  six 
companies  of  the  Twenty-ninth  Infantry  had  been 
brought  to  this  city  to  winter,  but  as  an  offset  to 
them  the  Twelfth  Infanty  had  been  detached  to 
South  Carolina  on  the  requisition  of  the  Commander 
of  that  district;  two  companies  of  artillery  had 
been  detached  by  my  predecessor ;  one  of  them,  de- 
tached for  the  purpose  of  aiding  in  putting  down  the 
Fenian  difficulties  had  been  returned  to  the  com- 
mand, and  that,  although  the  number  of  com- 
panies had  been  increased,  the  numerical  strength 
of  the  command  was  very  much  the  same,  growing 
out  of  the  order  reducing  the  artillery  and  infantry 
companies  from  the  maximum  of  war  establishment 
to  the  minimum  of  peace  establishment;  the  Presi- 
dent said,  I  do  not  refer  to  these  changes ;  I  replied 
that  if  he  would  state  to  me  the  changes  he 
referred  to,  or  who  made  a  report  of  the  changes, 
perhaps  I  might  be  more  explicit;  he  said,  I  refer  to 
the  changes  within  a  day  or  two,  or  something  to 
that  effect;  I  told  him  that  no  changes  had  been 
made ;  that  under  a  recent  order  issued  for  the  govern- 
ment of  the  army  of  the  United  States,  founded  on  the 
law  of  Congress,  all  orders  had  to  be  transmitted 
through  General  Grant  to  the  army,  and,  in  like  man- 
ner, all  orders  coming  from  General  Grant  to  any  of 
bis  subordinate  officers  must  necessarily  come,  if  in 
my  department,  through  me ;  that  if  by  chance  an  order 
had  been  given  to  any  junior  officer  of  mine,  it  was 
his  duty  at  once  to  report  the  fact;  the  President 
asked  me,  "What  order  do  you  refer  to?"  I  replied, 
"Order  No.  15,  in  the  series  of  1867;"  he  stated 
he  would  like  to  see  the  order,  and  a  messenger 
was  despatched  for  it;  at  that  time  a  gentleman 
came  in  who,  I  supposed,  had  business  in  no  way 
connected  with  the  business  I  had  on  hand,  and  I 
withdrew  to  the  farther  end  of  the  room ;  while  there 
the  messenger  came  with  the  book  of  orders,  and 
handed  it  to  me ;  as  soon  as  the  visitor  had  with- 
drawn I  returned  to  the  President  with  the  book  in 
my  hand,  and  stated  that  I  would  take  it  as  a  favor  if 
he  would  permit  me  to  call  his  attention  to  that  or- 
der; that  it  had  been  passed  in  an  appropriation  bill, 
and  that  1  thought  it  not  unlikely  it  has  escaped  his 
attention;  he  took  the  order  and  read  it,  and  ob- 
served:— "This  is  not  in  conformity  with  the  Consti- 
tution of  the  United  States,  which  makes  me  Com- 
mander-in-Chief, or  with  the  terms  of  your  commis- 
Bion." 

Senator  HOWARD  called  upon  the  witness  to  re- 
peat his  language. 

Witness— He  said  "This  is  not  in  conformity  with 
the  Constitution  of  the  United  States,  which  makes 
me  Commander-in-Chief,  or  with  the  terms  of 
your  commission."  I  replied  that  "is  the  order  which 
you  have  approved  and  issued  to  the  army  for  our 
government,"  or  something  to  that  effect;  I  cannot 
recollect  the  exact  words,  nor  do  I  pretend  to  give 
the  exact  words  of  the  President;  he  said,  "lam 
to  understand  that  the  President  of  the  United 
States  cannot  give  an  order  except  through  the 
General  of  the  Army,  or  through  General  Grant;" 
I  paid,  in  reply,  that  was  my  impression,  and  that  was 
the  opinion  which  the  army  entertained,  and  that  I 
thought  the  army  was,  on  that  subject,  a  unit;  I  also 
said,  "I  think  it  only  fair,  Mr.  President,  to  say  to  you 
that  when  this  order  came  out  there  was  considerable 
discussion  on  the  subject  as  to  what  were  the  obliga- 
tions of  an  offic  >r  under  the  order,  and  some  eminent 
lawyers  were  consulted;  I,  myself,  consulted  one, 
and  the  opinion  was  given  me  decidedly,  not  equivo- 
cally, that  we  were  bonud  by  the  order,  constitutional 
or  not  constitutional." 

Q.  Did  you  state  to  him  who  the  lawyers  were  who 
had  been  consulted  ?   A.  Yes. 

Q.  What  did  you  state  on  that  subject  ?  A.  Well, 
perhaps  in  reference  to  that  a  part  of  my  statement 
was  not  altogether  correct;  in  regard  to  myself  I  con- 
sulted Mr.  Robert  J.  Walker. 

Q.  State  what  you  said  to  the  President,  whether 
correct  or  otherwise?  A.  I  stated  that  I  had  consuited 
Mr.  Robert  J.  Walker,  in  reply  to  his  question  as  to 
who  it  was  that  was  consulted,  and  that  I  understood 
other  officers  had  consulted  Mr.  Reverdy  Johnson. 

(.1.  Did  you  Bay  to  him  what  opinion  had  been  given 
by  those  lawyers?  A.  I  stated  that  the  lawyers  whom 
I  consnlted  stated  to  me  that  we  were  bound  by  it 
undoubtedly,  and  that  I  understood  from  officers 
whom  I  supposed  bad  consulted  Mr.  Johnson,  that  he 
was  of  the  same  opinion. 


Q,  What  did  the  President  reply  to  that?  A.  The 
Prsident  said  the  object  of,the  law  wan  evident ;  there 
the  conversation  ended  by  my  thanking  him  for  the 
courtesy  with  which  he  had  allowed  me  to  express  my 

own  opinion. 

C.  Did  you  then  withdraw?  A.  I  then  withdrew. 

Q.  Did  you  see  General  Thomas  that  morning?  A. 
I  have  no  recollection  of  it. 

Q.  State  whether  this  paper  is  an  official  copy  of 
the  order  to  which  you  refer?  A.  No,  sir;  it  is  only  a 
part  of  the  order;  the  order  which  I  had  in  my  hand 
has  the  appropriation  bill  in  front  of  it;  that  is  per- 
haps another  from  the  Adjutant-General's  office,  but 
it  is  the  substance  of  the  order,  or  a  part  of  it. 

Q.  Is  it,  so  far  as  it  concerns  this  matter?  A.  So  far 
as  it  concerns  this  matter  it  is  the  same  order,  but  not 
the  same  copy;  or,  more  properly  speaking,  the  same 
edition;  there  are  two  editions  of  the  order;  one  con- 
taining the  whole  of  the  appropriation  bill,  and  this  ie 
a  section  of  the  appropriation  bill. 

Is  this  (handing  the  witness  another  paper)  an 
official  copy?   A.  Yes. 

Q.  Thi6,  I  observe,  is  headed  Order  No.  15,  and  you 
said  the  order  was  No.  17.  Do  you  refer  to  the  same 
or  a  different  order?  A.  I  refer  to  the  same  order.  I 
think  Order  17  is  the  one  containing  the  Appropria- 
tion bill;  I  think  that  is  the  one  on  file  in  my  office 
that  made  the  confusion  in  the  first  place;  I  said 
Order  15  or  17,  but  Order  17,  I  think,  embraces  the 
Appropriation  bill. 

llr.  BUTLER  (handing  the  order  to  the  President's 
counsel)— This  is  No.  15,  and  covers  the  section  of  the 
act. 

Mr.  EVARTS  said— Then  we  will  treat  this  as 
Orri'ir  No.  17,  unless  there  should  be  a  difference. 

Mr.  BUTLER  said:— There  is  no  difference;  and 
he  read  the  order  as  follows:— 

General  Orders  No.  15.— War  Department.  Ad- 
jutant-General's Office,  Washington,  March  19, 
1867.— The  following  extract  from  an  act  of  Congress  is 
published  for  the  information  and  government  ot  all 
concerned :— "An  act  making  an  appropriation  for  the 
eupport  of  the  army,  for  the  year  ending  June  30,  1868, 
and  for  other  purposes.  Section  2.  Ami  be  it  further 
enacted.  That  the  headquarters  of  the  General  of  the 
Army  of  the  United  States  shall  be  at  the  city  of  Wasft- 
ington,  and  all  orders  and  instructions  relating  to  mili- 
tary operations  issued  by  the  President  or  Secretary  of 
War  shall  be  issued  through  the  General  of  the  Army, 
and  in  case  of  his  absence  through  the  next  in  rank. 
The  General  of  the  Aimy  shall  not  be  retired,  sus- 
pended, or  removed  from  command,  or  assigned  to  duty 
elsewhere  than  at  headquarters,  except  at  his  own  requesB, 
with  the  previous  approval  of  the  Senate,  and  any  orders 
or  instructions  relating  to  military  operations  issued  con- 
trary to  the  requirements  of  this  section  shall  be  null  and 
void,  and  any  officer  issuing  orders  or  instructions  contrary 
to  the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor  in  otlice,  and  any  ollieer  of  the  army  wlm 
shall  transmit  or  obey  any  order  or  instruccion  so  iseue<i, 
contrary  to  the  provisions  of  this  section,  knowing  that 
such  orders  were  so  issued,  shall  be  liable  to  imprisonment 
for  not  less  than  two  years  and  not  more  than  twenty 
vears,  on  conviction  thereof  in  any  court  of  competent  ju- 
risdiction.  Approved,  March  2, 1867." 

B3'  order  of  the  Secretary  of  War. 

E.  D.  TOWNSEND,  Assistant  Adjutant-General. 

Q.  You  are  still  in  command  of  this  department? 
A.  I  am. 

Cross-examined  by  Mr.  STANBERY— Q.  The  paper 
which  you  had,  and  which  was  read  by  the  President 
on  that  day,  was  marked  Order  No.  17—15  or  17.  It} 
that  parjer  marked  17,  was  the  whole  appropriation 
acted,  printed  and  Bet  out?   A.  Yep. 

Q.  Iu  other  respects  it  was  like  this?  A.  In  other 
respects  it  was  like  that;  the  copy  on  file  at  my  office 
contains  the  Appropriation  bill,  and  I  may  have  con- 
founded them. 

Q.  Is  it  your  impression  that  the  paper  which  you 
had  at  the  President's,  or  which  was  read  by  you  at 
the  President's,  is  the  same  as  the  one  in  your  office? 
A.  That  is  my  impression. 

Q.  As  I  understood  you,  when  this  document,  or 
No.  17,  was  sent  to  the  officers  of  the  array,  there  wa9 
a  discussion  among  them.   A.  Yes. 

Q.  I  see  that  this  document  contains  no  coustrue- 
tion  of  the  act.  bu;  simply  gives  the  act  for  their  in- 
formation? That  is  so. 

(J.  On  reading  the:  actlldiscuasion  arose  among  the 
officers  of  the  army?   A.  Yes. 

Q,  As  to  its  meaning,  or  what?  A.  A  discussion 
with  a  view  of  ascertaining  what  an  officer's  obliga- 
tions under  the  act  were. 

(J.  You  had  roceived  no  instruction  from  the  War 
Department  or  elsewhere,  except  what  was  contained 
in  this  document  itself!   A.  None  whatever. 

(J.  It  left  you,  then,  to  construe  the  act?  A.  Yes. 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


70 


Q.  On  that,  you  say,  to  settle  yonr  doubts,  you  ap- 
jrttad  to  an  eminent  lawyer?  A.  I  had  no  doubts  my- 
t*ilf,  but  to  settle  the  doubts  of  others,  I  did. 

Q.  And  the  gentleman  to  whom  you  applied  was 
Mr.  Robert  J.  Walker?  A.  Yes. 

Q.  Was  it  he  who  advised  you  that  you  were  bound 
to  obey  only  orders  giveu  through  General  Grant, 
whether  it  was  constitutional  or  unconstitutional  to 
send  orders  in  that  way?  A.  It  was  only  the  question 
whether  we  were  bound  by  the  order. 

Q.  I  understood  you  to  say  that  the  answer  was 
constitntional  or  unconstitutional.  A.  Then  I  made 
n  mistake,  aiy  question  was,  whether  we  were  bound 
by  it.   I  would  like  to  correct  that. 

Q.  You  s.iid  in  a  former  answer  that  the  advice  was 
that  you  were  bound  to  obey  the  order  whether  it  was 
constitutional  or  not,  until  it  was  decided?  A.  We 
had  no  right  to  judge  of  the  constitutionality. 

Q.  That  was  the  advice  yoa  got?   A.  Yes. 

Q.  Decided  by  whom  and  where?  A.  By  the  Su- 
preme Court;  and  not  only  that,  but  a  new  order 
would  have  to  be  promulgated  making  this  null  and 
void  and  of  no  effect. 

Q.  When  you  said  to  the  President  that  he  approved 
something,  did  you  speak  in  reference  to  that  Order 
No.  17,  which  contains  the  whole  of  the  act !  Did  you 
mean  to  say  that  he  had  approved  the  order  or  the 
act?  A.  So  far  as  we  were  concerned,  the  order  and 
the  act  were  the  same  thing,  and,  if  yon  will  observe, 
it  is  marked  "approved ;"  that  means  by  the  Presi- 
dent. 

Q.  What  is  marked  "approved,"  the  order  or  the 
ECt?  A.  The  act  is  marked  "approved ;"  the  order 
contains  nothing  but  the  act;  not  a  word  beside. 

Q.  Then  the  approval  was  to  the  act?  A.  I  consider 
the  order  and  the  act  the  same. 

Q.  But  the  word  "approved"  that  you  speak  of  is  to 
the  act?  A.  So  far  as  that  is  concerned,  the  order  and 
act  are  the  same  thing. 

Mr,  WILSON,  on  behalf  of  the  managers,  pro- 
duced and  put  in  evidence  an  authenticated  copy  of 
General  Emory's  commission  to  rank  of  Major-General 
by  brevet,  to  rank  as  such  from  the  12th  day  of  March, 
lt>65,  for  gallant  and  meritorious  services  at  the  bat- 
tle of  . 

Mr.  WILSON  read  the  order  assigning  General 
Emory  to  the  command  of  Washington,  and  con- 
tinued:—We  now  offer  the  order  under  which  General 
Thomas  resumed  his  duties  as  Adjutant-General  of 
the  Army  of  the  United  States.  (Reading  it).  We 
now  offer  the  original  letter  of  General  Grant,  request- 
ing the  President  to  put  in  writing  the  verbal  order 
that  he  had  given  him  prior  to  the  date  of  this  letter. 
Both  the  letter  and  the  order  of  the  President  are  the 
original  documenss.  (Reads  the  request.)  On  that 
letter  is  the  following  indorsement  (reading  the  in- 
dorsement) :— "By  the  President,  made  in  compliance 
with  the  request." 

The  next  document  which  we  produce  is  a  letter 
written  by  the  President  of  the  United  States  to  Gen. 
Grant,  dated  February  10,  186S.  It  is  the  original 
letter.  I  send  it  to  the  counsel  that  they  may  exam- 
ine it. 

Senator  HOWARD— Is  that  an  original  ? 

air.  WILSON— It  is  the  original. 

Mr.  STANBERY,  after  exumining  it.  said:— Mr. 
Chief  Justice,  it  appears  that  this  is  a  letter  purport- 
ing to  be  a  part  of  the  correspondence  between  Gene- 
ral Grant  and  the  President.  I  ask  the  honorable 
managers  whether  it  is  their  intention  to  produce  the 
entire  correspondence  ? 

Mr.  WILSON— It  is  not  our  Intention  to  produce 
anything  beyond  this  letter,  which  we  now  offer. 

Mr.  STANBERY  (returning  the  letter)— No  other 
part  of  the  correspondence  but  this  letter  ? 

Mr.  WILSON— That  is  all  we  propose  now  to  offer. 

Mr.  STANBERY— I  wish  the  honorable  managers 
to-state  what  is  the  purpose  of  introducing  this  letter— 
what  is  the  object— for  what  charge? 

Mr.  WILSON— I  may  state,  as  the  special  object  for 
the  introduction  of  this  lotter,  that  it  is  to  show  the 
declaration  of  the  President  as  to  his  intent  to  prevent 
the  Secretary  of  War  (Mr.  Stanton)  resuming  the  du- 
ties of  the  office  of  Secretary  of  War,  in  defiance  of  the 
Senate.   Do  you  desire  it  read  (to  Mr.  St&nbery)? 

Mr.  STANBERY-Oh,  yes !  of  cour*o. 

Mr.  WILSON  read  the  letter,  which  is  that  in  which 
the  President  inclosed  the  testimony  of  his  Cabinet  on 
the  question  of  veracity  between  himself  and  General 
Grant,  which  letter  Mr.  Wilson  did  not  read. 

Mr.  STANBERY— I  ask  the  honorable  manager  if 
he  has  read  all  that  he  intends  to?  In  that  letter  cer- 


tain letters  were  referred  to,  of  which  it  is  explana- 
tory.   Do  you  propose  to  read  them? 

Mr.  WILSON— All  has  been  read  that  we  propose  to 
offer. 

Mr.  STANBERY— You  do  not  propose  to  offer  the 
papers  and  document  that  accorapauy  that  letter? 

Mr.  WILSON— I  wish  to  state  to  the  counsel  that 
we  offered  a  letter  of  the  President  of  the  United 
States.  We  proposed  to  offer  it,  we  have  offered  it,  it 
is  in  evidence;  that  is  the  entire  evidence. 

Mr.  STANBERY— We  ask  that  the  documents 
referred  to  be  read,  that  accompany  it  and  ex- 
plain it. 

Mr.  WILSON— We  offer,  sir,  nothing  but  the  letter. 
If  the  counsel  have  anything  to  offer  when  they  come 
to  make  up  their  case,  we  will  consider  it  then." 

Mr.  STANBERY— Suppose  there  were  a  postscript. 

Mr.  WILSON— There  is  no  postscript,  though. 
(Laughter.)   It  is  there  as  written  by  the  President. 

Mr.  STANBERY— We  will  ask  a  ruling  upon  that 
point.  On  the  first  page  of  the  letter  the  matter  is  re- 
ferred to  which  you  read.  He  read  portions  of  the 
letter,  emphasizing  the  President's  quotation  from 
General  Grant's  letter,  referring  to  a  former  letter  of 
the  President's  as  "containing  many  gross  misrepre- 
sentations," also  the  portion  referring  to  the  letters 
inclosed,  saying  he  left  them  to  speak  for  themselves 
without  comment.  That,  Mr.  Stanbery  continued,  is 
the  answer  to  the  statement. 

air.  WILSON— I  Bnppose  the  counsel  will  not  claim 
that  this  is  not  the  letter  complete?  That  is  all  we 
propose  to  offer  now.    This  letter  is  in  evidence. 

air.  STANBERY— We  submit  that  the  gentlemen 
are  bound  to  produce  them. 

Mr.  WILSON— The  objection  is  too  late,  if  it  had 
any  force  at  the  proper  time.  The  letter  is  submitted 
and  has  been  read,  and  is  in  evidence  now. 

The  Chief  Justice  made  a  statement  inaudible  to 
the  gallery,  which  was  understood  to  favor  Mr.  Wil- 
son's point. 

atr.  E  VARTS — Our  point  is,  Mr.  Chief  Justice,  that 
those  inclosures  form  a  part  of  the  communication 
made  by  the  President  to  General  Grant,  and  we  as- 
sumed that  they  would  be  read  as  a  part  of  this  letter, 
as  a  matter  of  course. 

air.  BINGHAM— We  desire  to  state,  Mr.  President, 
that  we  are  not  aware  of  any  obligation,  by  any  rule 
of  evidence  whatever,  in  this  written  statement  of  the 
accused,  to  admit  in  evidence  the  statement  referred 
to  generally  by  him.  in  that  written  statement,  of  third 
persons.  In  the  first  place  their  evidence,  we  claim, 
would  not  be  evidence  against  the  President  at  all; 
they  would  be  hearsay ;  they  would  not  be  the  best 
evidence  of  what  the  parties  had  said.  The  matters 
contained  in  the  letter  of  the  President  show  that  the 
papers,  which  we  are  asked  to  produce  here,  have  re- 
lation to  a  question  of  fact  between  himself  and 
General  Grant. 

Tnis  question  of  fact  as  far  as  the  President  is  con- 
cerned, ia  assumed  by  the  President  in  this  letter  by 
himself,  and  for  himself,  and  includes  him,  and  we 
insist  that  if  forty  members  of  his  Cabinet  were  to 
write  otherwise  ho  could  not  ask  this  question.  It 
includes  him;  it  is  his  own  declaration  about  a  mat- 
ter of  dispute  between  himself  and  General  Grant; 
and  that  which  is  referred  to  in  this  letter  is  no  part 
of  the  matter  upon  which  we  rely  in  this  accusation 
against  the  President. 

Mr.  STANBERY— We  rely  upon  it. 

air.  BINGHAM— Of  course  the  gentleman  relies 
upon  it,  and  they  ask  us  to  read  a  matter  which  is  no 
part  of  the  evidence  at  all.  It  is  not  the  highest  evi- 
dence if  we  are  to  have  the  testimony  of  the  members 
of  the  Cabinet  about  a  material  matter;  and,  as  I  have 
said,  this  letter  claims  that  this  is  a  material  fact.  I 
claim,  that,  BO.far  as  they  are  concerned,  they  are  un- 
sworn letters  and  unsworn  testimony,  and  that,  by  no 
rule  of  evidence,  is  competent. 

I  admit  that  if  the  letter,  according  to  the  statement 
here,  showed  a  statement  adopted  by  the  President 
in  regard  to  the  matter  of  the  charges,  it  would  be  a 
different  question  ;  that  it  would  take  it  then  outBide 
of  the  rules  of  evidence.  But  anybody  can  Bee  that 
that  is  not  the  point  at  all.  I  assert  that  it  is  not 
competent  to  offer  in  evidence  the  statement  of  any 
Cabinet  officer  whatever;  that  it  has  not  any  bear- 
ing upon  the  letter  now  read,  to  show  that  his  pur- 
pose was  to  prevent  the  execution  of  the  Tenure  of 
Office  law,  and  prevent  tho  Secretary  of  War,  after 
being  confirmed  by  the  Senate,  and  the  appointment 
of  General  Thomas  being  non-concurred  in,  from 
entering  upon  and  forthwith  performing,  as  tho 
law  requires,    the    duties    of    his  office.  Thai 
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is  the  point  of  this  letter.  We  introduce  it  for  the 
purpose  of  showing  the  President's  intention;  we  say, 
that  in  every  point  of  view,  the  letter  being  offered 
for  the  reasons'I  have  already  stated,  those  statements 
are  foreign  to  the  case,  and  we  are  under  no  obliga- 
tion to  introduce  them,  and  in  my  judgment  have  no 
right  to  introduce  them. 

Mr.  EYARTS— Mr.  Chief  Justice:— The  counsel  for 
the  President  will  reduce  their  objections  to  writing. 

The  objection  was  prepared  accordingly  by  Mr. 
Curtis,  and  by  direction  of  the  Chief  Justice,  the'Clerk 
read  it  as  follows: — "The  counsel  for  the  President  ob- 
ject that  the  letter  is  not  in  evidence  in  the  case  unless 
the  honorable  managers  shall  also  read  the  inclosures 
therein  referred  to,  and  by  the  latter  made  part  of  the 
same." 

Mr.  STANBERY—  Is  the  question  now  before  your 
Honor  or  before  the  coart? 

The  Chief  Justice— It  is  before  the  court,  sir. 

Mr.  STANBERY— The  managers  read  a  letter  from 
the  President  to  use  against  him  certain  statements 
made  in  it,  and  perhaps  the  whole.  We  do  not  know 
the  object.  They  say  the  object  is  to  prove  a  certain 
intent  with  regard  to  the  exclusion  of  Mr.  Stanton 
from  office.  In  that  letter  the  President  has  referred 
to  certain  documents  which  are  inclosed  in  it,  as 
throwing  light  upon  the  question  and  explaining  his 
own  views. 

Now  I  put  it  to  the  honorable  Senators,  snppose  he 
had  copied  these  letters  himself  iu  the  body  of  the 
letter,  and  had  said  just  as  he  says  here :— "I  refer  you 
to  these;  these  are  part  of  my  communication,"  would 
any  one  doubt  that  although  they  came  from  other 
persons  he  can,  if  he  chooses,  use  them  as  exol  anatory 
of  his  letter,  or  alone;  and  he  sends  along  with  it  cer- 
tain explanatory  matters,  and  he  took  the  trouble  of 
putting  them  in  the  body  of  his  letter.  Now  suppose 
he  attaches  it  and  make  it  a  part,  calls  it  an  exhibit, 
attaches  it  to  the  letter  by  tack  or  seal,  or  otherwise, 
would  U  not  be  read  as  a  part  of  the  communication, 
as  the  very  matter  ie  introduced  as  explanatory,  with- 
out which"he  is  not  willing  to  introduce  that  letter? 
Not  at  all.  Is  it  not  fair  to  read  with  it  the  letters 
that  are  a  part  of  it  ?  It  seems  to  me  that  they  must 
read  the  whole  of  what  the  President  said  in  order  to 
give  his  views,  not  merely  the  letter. 

Mr.  WILSON— The  managers  do  not  suppress  any- 
thing. We  have  received  from  the  files  of  the  proper 
department  a  letter  complete  in  itself,  a  letter  written 
by  the  President,  and  signed  by  the  President,  in 
which,  it  is  trne,  he  refers  to  certain  statements  made 
by  members  of  the  Cabinet  touching  a  question  of 
veracity  pendiug  between  the  President  and  General 
Grant.'  Now,  we  insist  that  that  question  has  no- 
thing to  do  with  this  case— everything  contained  in 
the  letter  which  can,  by  any  possibility,  be  considered 
as  the  elements  of  the  case,  is  tendered  by  offering 
the  letter  itself :  and  the  statements  of  the  President, 
referring  to  the  said  inclosures,  show  that  those  in- 
closures relate  exclusively  to  that  question  of  veracity 
pending  between  himself  and  General  Grant,  and  are 
in  no  wise  connected  with  the  question  between  the 
President  and  the  representatives  of  the  people. 

The  Chief  Justice  stated  the  case,  (not  so  as  to  be 
beard  by  the  reporter,  however). 

Mr.  WILSON— We  expect  to  use  the  letter  for  any 
proper  purpose  connected  with  the  issues  of  the  case. 
We  read  the  whole  of  it. 

The  Chief  Justice— The  Chair  will  put  the  question 
to  the  consideration  of  the  Senate. 

Senator  CONKLING— I  offer  the  following  request: 
—It  calls  for  the  reading  of  the  matter  referred  to  by 
the  counsel. 

The  Secretary  read  the  request  as  follows:— The 
counsel  for  the  respondent  will  please  read  the  words 
iu  the  letter  relied  upon  touching  the  inclosure. 

Mr.  STANBERY  read  it  as  follow* :- 

"General:— The  extraordinary  character  of  your  letter 
of  the  3d  inst.  would  seem  to  preclude  any  reply  on  my 
part,  but  the  manner  in  which  publicity  has  been  given  to 
the  correspondence  of  which  that  letter  forms  a  part,  the 
grave  nucHtiuns  which  are  involved,  induce  me  to  take 
this  node  of  giving,  as  a  proper  pc<juc1  to  the  communica- 
tions which  have  pasned  between  iih,  the  statements  of 
five  mcinborn  of  the  Cabinet,  who  were  prewnt  on  the  oc- 
casion of  our  conversation  on  the  14th  ult.  Conies  of  the 
letters  which  they  have  addressed  to  mo  upon  this  subject, 
are  accordingly  herewith  inclosed." 

The  Chief  Justice  staled  the  question. 

Mr.  FRELINGHUYSEN  called  for  the  yeas  and 
nays,  which  were  ordered. 

Senator  DRAKE— I  desire  to  ask  whether,  If  these 
objections  are  sustained,  has  it  the  effect  of  ruling  out 
the  letter  altogether  ? 


The  Chief  Justice— No,  sir. 

Iu  replv  to  a  query  from  Senator  Anthonv,  the 
Chief  Justice  stated  that  the  effect  of  an  affirmative 
vote  would  be  to  sustain  the  objection  of  the  Presi- 
dent's counsel. 

Senator  HENDERSON— I  presnme  the  Senator  de- 
sires to  know  whether  the  "letter  can  afterwards  be 
read  as  evidence  if  the  objection  should  be  sustained. 

The  Objection  not  Sustained. 

The  Chief  Justice— It  will  exclude  only  the  letters. 
The  yeas  and  nays  were  called,  with  the  following 
result:— 

Yeas.— Messrs.  Bayard,  Conkling,  Davie,  Dixon,  Doo- 
httle,  Fowler,  Grimes,  Henderson,  Hendricks.  Johnson, 
McCreery,  Morrill  (Vt.),  Norton,  Patterson  (Tenu.),  Ross; 
Sprague,  Trumbull,  Van  Winkle,  Vickers,  Willev— 20. 

Nays.— Messrs.  Anthony,  Buckalew,  Cameron,  Cattelk 
Chandler,  Cole,  Conness,  Corbett,  Cragin.  Drake.  Ed- 
munds,  Ferry,  Fesseuden,  Frelinghuysen,  Howard,  Howe, 
Morgan,  Morrill  (Me.).  Nye,  Patterson  (N.  H.),  Pomeroy, 
Ramsey,  Sherman,  Steivart,  Sumner,  Thayer,  Tipton, 
Williams,  Wilson— 29. 

So  the  objection  was  not  sustained. 

Thomas'  Appointment. 

Mr.  WILSON— We  now  offer  a  copy  of  a  letter  of  ap- 
pointment by  the  President,  appointing  Loreuzo  Tho- 
mas Secretary  of  War  ad  interim,  that  is  certified  to  by 
Gen.  Tho-mas.  I  submit  it  to  the  court  for  examina- 
tion. I  call  attention  to  one  thing  connected  with  it. 
We  offer  it  for  the  purpose  of  showing  that  General 
Thomas  aitempted  to  act  as  Secretary  of  War  ad  in- 
terim. His  signature  is  attached  to  that  document  as 
such.  If  we  are  not  called  upon  to  prove  his  signa- 
ture, we  will  not  offer  any  evidence  for  the  purpose. 

He  read  the  paper,  as  well  as  the  following  indorse- 
ment:— 

Official  copy,  respectfully  furnished  to  Edwin  M.  Stan- 
ton.    .  L.  Thomas,  Secretary  of  War  ad  interim. 
Received  10  P.  M„  Feb.  21.  1868. 

Mr.  STANBERY— That  is  in  the  handwriting  of 
Mr.  Stanton? 

Mr.  BUTLER— That  is  in  the  handwriting  of  Mr. 
Stanton. 

Mr.  WILSON— We  next  offer  copies  of  the  order  re- 
moving Mr.  Stanton;  the  letter  of  authority  appoint- 
ing General  Thomas,  with  certain  indorsements  there- 
on, forwarded  by  the  President  to  the  Secretary  of 
the  Treasury  for  his  information.    I  submit  that. 

After  inspection  by  Messrs.  Stanberv  and  Curtis, 

Mr.  WILSON  asked :— "Have  the  counsel  for  the  re- 
spondent anv  objection  to  the  introduction  read  nega- 
tively?" 

The  papers  were  read. 

Examination  of  Colonel  Wallace. 

George  W.  Wallace,  sworn  and  examined  by  Mr. 
Butler.  Q.  What  is  your  rank  in  the  army?  A. 
Lieutenant-Colonel  Twelfth  Infantry,  commanding 
the  garrison  of  Washington  since  August  last. 

Q.  What  time  in  August?  A.  The  latter  part  of  the 
mouth  ;  the  exact  day  I  do  not  recollect. 

Q.  State  if  at  any  time  you  were  sent  for  to  go  to 
the  Executive  Masion  about  the  23d  of  February?  A. 
On  the  2'id  of  February  I  received  a  note  from  Colonel 
Moore  that  he  desired  to  see  me  the  following  morn- 
ing at  the  Executive  Mansion. 

Q.  Who  is  Colonel  Moore?  A.  He  is  on  the  Staff  of 
the  President,  and  is  an  officer  of  the  army. 

Q.  Does  he  act  as  secretary  to  the  President?  A.  I 
believe  he  does. 

Q.  About  what  time  of  the  night  did  yon  receive  the 
note?   A.  About  seven  o'clock. 

(>.  Was  there  any  time  designated  when  you  were 
to  call?   A.  Merely  in  the  morning— Sunday  mornina. 
Q.  Did  you  go?   A.  I  did. 

What  time  in  the  morning?  A.  About  ten  o'clock. 
Did  you  me«t  Colonel  Moore  there?   A.  I  did. 
Q.  What  was  the  business?   A.  Ho  desired  to  see 
me  iu  reference  to  a  matter  relating  to  myself  person- 
ally. 

(J.  How?  A.  Sometime  in  December  my  name  had 
been  submitted  to  the  Senate  for  a  brevet;  the  papers 
had  been  returned  to  the  Executive  Mansion,  aud  on 
looking  over  them  Colonsl  Moore  was  of  opinion  that 
my  name  had  been  set  aside :  his  object  was  to  notify 
me  of  that  fact,  in  order  that  I  might  make  use  of  in- 
fluence, and  have  the  matter  rectified. 

Q.  After  that,  did  he  say  anything  about  your  see- 
ing the  President?  A  I  asked  him  how  the  President 
was;  he  replied,  very  well ;  do  you  dssire  to  see  him? 
to  which  I  replied,  certainly,  and  in  the  course  of  a 
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few  minutes  I  wai  admitted  to  the  presence  of  ths 

Executive. 

Q.  \V  ss  a  messenger  Bent  in  to  know  if  the  Presi- 
dent would  see  you?  A.  That  I  am  unable  to  an- 
swer. 

Q.  Did  Colonel  Moore  leave  the  room  where  you 
were  conversing  with  him  before  you  went  in  to  see 
the  President.  A.  He  leitthe  room  to  brine  out  this 
package  of  papers,  und  for  no  other  object  that  I  am 
aware  of. 

Q.  Did  He  go  into  the  office  where  the  President 
was  onlv  for  that  purpose?   A.  Yes  air. 

Q.  He  brought  the  package  and  explained  to  yon 
that  your  name  appeared  to  have  been  rejected?  A. 
Yes  »ir. 

Q.  And  then  yon  went  in  to  see  the  President?  A. 
I  did  ;  I  went  in  at  my  own  request. 

Q.  When  you  had  passed  the  usual  salutations, 
what  was  the  first  thing  he  said  to  yon?  A.  The  Pre- 
sident asked  me  if  any  changes  had  been  made  in  the 
garrison  within  a  short  time,  in  moving  the  troops.  • 

Q.  You  mean  the  garrison  of  Washington?   A.  Yes 

Q.  What  did  you  tell  him  on  that  subject?  A.  I 
reported  that  four  companies  of  the  Twelftu  Infantry 
had  been  pent  to  the  Fifth  District,  and  that  beyond 
that  no  other  changes  hud  been  made;  I  omitted  to 
mention  another  company  which  I  have  since  thought 
of. 

Q.  Did  he  ever  send  for  you  on  such  an  errand  be- 
fore? 

Mr.  EVARTS  suggested  that  the  President  had  not 

asm  for  him  on  this  occasion. 

Mr.  BUTLER  modified  his  question.  Did  he  ever 
«tt  you  into  his  room,  directly  or  indirectly,  in  order 
to  put  such  a  question  as  that  before? 

Mr.  EVARTS  objected  to  the  question  became  it  as- 
sumed that  the  witness  had  stated  that  on  his  inquiry 
huw  the  President  was?  the  Secretary  said:— "Would 
you  like  to  see  him?"  and  he  said,  "Certainly,"  and 
went  into  his  room.  That  was  certainly  not  getting 
him  into  the  room  directly  or  indirectly. 

Mr.  BUTLER— I  assume  one  thing,  Mr.  President, 
and  the  coivsel  assumes  another. 

Mr.  EVARTS— I  follow  the  testimony.  I  assume 
nothing. 

Mr.  BUTLER— I  again  s  .T  that  I  assume  the  theory 
on  the  testimony,  and  I  think  the  testimony  was  that 
the  witness  went  there  by  the  procurement  of  the 
President.  I  shall  so  argne  when  I  come  to  it.  But 
without  parleying  about  thai,  I  will  put  the  question 
In  this?  form:— 

Q.  Were  you  ever  in  that  like  poeition  in  reference 
to  the  President  before?   A.  Never. 

Q.  Did  he  say  to  yon  anything  on  that  subject  as  to 
^iis  having  asked  the  same  question  from  your  com- 
mon ler,  General  Emory,  on  the  previous  day,  and  of 
his  having  told  him  the  same  as  you  did  ?   A.  No,  sir. 

Q.  Did  he  speak  of  it  as  a  thing  which  he  did  know 
alre.-idy  ? 

Mr.  EVARTS  suggested  that  the  witness  should 
stale  what  the  President  said. 

Mr.  STANBERY  also  objected  to  this  mode  of  ex- 
amination iu  chief,  saying  that  it  was  a  mode  of  ex- 
amining witnesses  which  was  altogether  new  to 
connsel. 

Mr.  BUTLER  withdrew  the  question,  and  asked 
was  there  anything  more  said?   A.  Nothing  mora. 

Q.  On  your  part  or  on  his?    A.  On  neither. 

Q.  Did  you  find  out  the  next  day  that  you  had  been 
rejected  by  the  Senate?  A.  I  used  the  word  "re- 
jected" in  my  testimony  before  the  committee,  bull 
don't  know  that  that  was  the  right  expression  ;  when 
I  come  to  reflect  upon  it  the  words  used  by  Colonel 
Moore  were,  "set  aside my  o*n  view  of  the  matter 
was,  that  I  had  been  rejected. 

Q.  Wcy  do  yon  change,  now  on  the  stand,  the 
word  "  reiected"  for  the  words  "  set  aside  ?" 

Mr.  EVARTS — He  does  not  change.  He  said  "set 
aside"  before.    It  is  you  that  makes  the  change. 

Mr.  BUTLER— I  understand  what  he  said.  (To  the 
witness)  -Q.  Why  do  you  now  change  and  say  that 
you  do  not  think  Colonel  Moore  used  that  language, 
A.  I  have  a  perfect  right  to  make  use  of  such  language 
as  I  think  prouer  as  a  witness. 

Mr.  BUTLER— Entirely  so.  sir;  but  I  only  ask  you 
why  you  use  it?  A.  My  reason  is  to  correct  any  mi«- 
apprehension  in  regard  to  the  expression  of  Colonel 
Moore ;  my  own  view  of  it  was  that  it  amounted  to  a 
rejection  ;  he  said,  "set  aside;"  he  used  that  language 
I  thick. 

Q,  Did  he  make  any  difference  between  "set  aside" 
and  "rejected"  at  that  time?  A,  That  is  a  question  I 
sever  thought  of. 


Q.  Did  he  advise  you  to  nse  influence  with  Senators 
to  get  yourself  confirmed? 

Mr.  STANBERY  asked  what  that  had  to  do  with 
the  question? 

Mr.  BUTLER  said  he  wantedfto  nnderstaud  what 
the  witness  meant  by  rejected? 

The  witness  was  not  cross-examined,  bat  the  court 
took  a  recess  for  ten  minutes. 

Mr.  Stevens  has  a  Fall. 

During  the  recess  Mr.  Stevens,  in  attempting  to 
reach  a  chair,  fell  on  the  floor  of  the  Senate  Chamber. 
Several  Senators  ran  to  h:s  assistance,  rained  him  and 
helped  him  to  a  chair.  He  appeared  not  to  bo  much 
hurt. 

After  the  recess  Mr.  Butler  put  in  evidence  the 
order  restoring  General  Thomas  to  the  Adjutant-Ge- 
neral's office.  The  order  is  dated  Headquarters  of  the 
army,  February  14,  1S63,  and  is  as  follows:— 

General  L.  Thomas,  Adjutant-General.  Sir:— Gen. 
Grant  directs  me  to  say  that  the  President  of  the 
United  States  desires  you  to  assume  your  duties  as 
Adjutant-General  of  ihe  army. 

Very  respectfully,  C.  B.  Comstoo:;. 

Brevet  Brigadier-General. 

Mr.  Chandler's  Testimony. 

William  E.  Chandler  was  then  sworn  and  examined 
by  Mr.  Butler. 

Q.  I  believe  yon  were  once  Assistant  Secretary  of 
the  Treasury?   A.  I  was. 

Q.  From  what  time  to  what  time?   A.  From  June, 
1865,  till  November  80. 1867. 

Q.  While  in  the  discharge  of  the  duties  of  the  offles 
did  you  learn  the  office  routine  or  practice  by  which 
monev  is  taken  from  the  Treasury  for  the  use  of  the 
War  Depnrtment?   A.  I  did. 

Q.  State  the  steps  br  which  it  is  drawn  from  the 
Trca"=ur.v  by  the  War  Department.  A.  By  requisition 
of  the  Secretary  of  War  on  the  Secretary  of  trie  Trea- 
sury, which  requisition  is  passed  through  the  hacd«  of 
the  accounting  officers  of  the  department,  and  is  tl*ea 
honored  by  the  issue  of  a  warrant  signed  by  the  Sec- 
retary of  the  Treasury,  on  which  the  money  is  paid 
by  the  Treasurer  of  the  United  States. 

Please  state  the  recounting  officers  through 
which  it  passes.  A.  The  S-  cond  C  imp  roller  of  the 
Treasury  has  the  control  of  war  and  navy  accoimts; 
several  of  the  auditing  officers  pass  upon  the  war  re- 
quisitions—the Second  Auditor,  the  Third  Auditor, 
and  possibly  others. 

Q.  Please  trace  a  requisition  through  the  War  De- 
partment. A.  My  attention  has  not  been  called  to  the 
subject  until  now  and  I  am  not  certain  that  I  can 
state  accurately  the  proceen  in  any  given  case;  it  is 
my  impression,  however,  that  a  requisition  from  the 
Secretary  of  War  would  come  to  the  Secretary  of  the 
Treasury  and  pass  through  the  Secretary's  o'ffice  to 
the  office  of  the  Second  Comptroller  of  the  Treasury, 
for  the  purpose  of  ascertaining  whether  or  not  the  ap- 
propriations on  which  the  draft  is  to  be  made  has 
oeen  drawn  ;  the  requisition  wonld  pass  from  the  offi-e 
of  the  Comptroller  through  the  office  of  the  Auditor 
and  tDen  back  to  the  Secretary  of  the  Treasury;  there- 
upon, in  the  warrant  room  of  the  Secretary  of  the 
Treasury,  a  warrant  for  the  payment  of  the  mo  ey 
would  he  issued,  which  would  also  pass  through  the 
office  of  the  Comptroller,  being  countersigned  by  bi  n  ; 
then  it  would  pass  into  the  office  of  the  Register  of  the 
Treasury  to  be  then  registered,  and  thence  to  the 
Treasurer  of  the  United  States,  who,  on  this  replica- 
tion, would  issue  his  draft  for  the  payment  of  the 
money;  that  is  substantially  the  process,  though  I  am 
not  sure  I  have  stated  the  different  steps  of  it  accu- 
rately. 

Q.  WoHld  it  go  to  the  Second  Auditor  first?  A.  Quite 
possibly  the  requisition  would  go  first  to  the  Second 
or  Third  Auditor,  and  then  to  the  Comptroller. 

Q.  Is  there  any  method  known  to  you  bv  which  the 
President  of  the  United  States,  or  any  other  person, 
can  get  money  from  the  Treasury  of  the  United  States, 
for  the  use  of  the  War  Department,  except  through  a 
requisition  ou  the  Secretary  of  War?  A.  There  is  not. 

<£.  What  is  the  cotirse  of  issuing  a  commission  to  an 
officer  of  the  Treasury  Department  who  has  been  con- 
firmed by  the  Seuate?  A.  A  comrai»sion  is  prepared 
in  the  department  and  signed  by  the  Secretary;  it  is 
then  forwarded  t*  the  Pteiident,  and  signed  by  him: 
it  is  tbeu  returned  to  the  Treasury  Department,  where, 
in  the  case  of  a  bonded  officer,  it  is  held  until  his 
oath  and  bond  have  been  filed  and  approved  ;  in  the 
cuse  of  an  officer  not  required  by  law  to  give  boni, 
the  com*iU»ion  is  held  until  he  qualifies  »y  taking  the 
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oath ;  it  is  mv  impression  that  that  is  the  npnal  form ; 
there  are  fome  officers  of  the  Treasury  Department 
whose  commissions  are  countersigned  by  the  Secre- 
tary of  State,  instead  of  by  the  Secretary  of  the  Trea- 
sury; for  instance,  an  assistant  secretary's  commis- 
sion has  to  be  countersigned  by  the  Secretary  of  State, 
and  not  by  the  Secretary  of  the  Treasury;  and  sup- 
pose the  commission  of  the  Secrerary  of  the  Treasury 
himself;  it  issues  from  the  office  of  the  Secretary  of 
State, 

Q.  On  the  20th  of  November,  1867,  was  there  any 
vacancy  in  the  office  of  Assistant  Secretary  of  the 
Treasury?   A.  There  was  not. 

Q  Whs  there  a  vacancy  up  to  the  30th  of  November? 
A.  There  waB  not. 

Q.  Do  you  know  Edmund  Cooper? 

Sharp  Sparring. 

Mr.  STANBERY  asked  the  object  of  offering  that 

testimony? 

Mr.  BUTLER  replied— The  object  is  to  show  one  of 
the  ways  and  means  described  in  the  eleventh  article, 
by  which  the  President  proposed  to  get  control  of  the 
moneys  of  the  Treasury  Department  and  of  the  War 
Department.  If  the  counsel  has  any  other  question 
to  ask,  I  shall  be  very  glad  to  answer  it? 

Mr.  STANBERY— That  is  not  a  sufficient  answer  to 
the  question. 

Mr.  BUTLER— It  is  sufficient  for  the  time. 

Mr.  EVAKTS— What  part  of  the  eleventh  article  do 
you  propo&e  to  connect  this  testimony  with? 

Mr.  BUTLER— With  both  the  eighth  and  eleventh 
articles.  The  eighth  article  says,  that  said  Andrew 
Johnson,  unmindful  of  the  high  duties  of  his  office, 
and  of  his  oath  of  office,  with  intent  unlawfully  to 
control  the  disbursements  of  the  moneys  appropriated 
for  the  military  service  and  for  the  Department  of 
War,  did  so  and  so.  One  of  his  means  for  doing  it 
was  to  place  his  Private  Secretary  in  the  office  of  the 
Assistant  Secretary  of  the  Treasury.  The  Assistant 
Secretary  of  the  Treasury,  as  I  understand  it,  is  al- 
lowed by  law  to  sign  warrants. 

Mr.  EVARTS  said  the  managers  propose  to  prove 
that  there  being  no  vacancy  in  the  office  of  Assistant 
Secretary  of  the  Treasury,  the  President  proposed  to 
appoint  Edmund  Cooper  Assistant  Secretary.  That  in 
the  idea,  is  it  ?  We  object  to  its  relevancy  under  the 
eighth  article.  As  to  the  eleventh  article,  the  honor- 
able court  will  remember  that  in  our  answer  we  stated 
that  there  was  no  suggesting  of  ways  and  means,  or 
of  attempts  of  way*  and  means,  whereby  we  could  an- 
swer it ;  the  only  allegations  there  being  that,  in  pur- 
suance of  a  speech  which  he  made  on  the  18th  of  Au- 
gust, 1867,  and  afterwards,  on  the  21st  of  February, 
1868,  at  the  city  of  Washington,  in  the  District  ot  Co- 
lumbia, unlawfully  and  in  disregard  of  the  require- 
ment* of  the  Constitution,  prevent  the  execution  of 
the  Tenure  of  Office  act. 

The  only  allegations  in  that  article  are,  that  on  the 
21st  of  February,  1868,  the  President  did  attempt  to 
prevent  the  execution  of  the  Tenure  of  Office  act  by 
unlawfully  contriving  means  to  prevent  Edwin  M. 
Stnuton  from  resuming  his  place  in  the  War  Depart- 
ment, and  now  proof  is  offered  hero  substantively  of 
efforts  in  November,  1867,  to  appoint  Edmund  Cooper 
as  Assistant  Secretary  of  the  Treasury.  We  object  to 
such  proof. 

Mr.  BUTLER-  The  objection  is  two-fold;  one  is 
that  the  evidence  is  not  competent;  the  other  is  that 
the  pleading  is  not  sufficient.  It  is  said  that  the 
pleading  is  too  general. 

If  we  were  to  rind  an  indictment  at  common  law  for 
•  conspiracy,  And  wre  to  make  the  allegations  too 
general,  the  only  objection  to  that  would  be  that  it 
did  not  sufficiently  inform  the  defendants  what  facts 
should  be  given  in  evidence;  and  the  remedy  for  a 
defendant  in  th.ii  case  is  to  move  for  specifications,  or 
a  bill  of  particulars;  therafore,  indictments  for  con- 
spiracy are  generally  drawn  as  was  the  indictment  in 
the  Martha  Washington  cure,  giving  one  general 
count,  and  then  several  specific  connts,  setting  out 
rfpei  irlc  acts,  In  the  nature  of  specifications,  so  that  if 
the  pleader  fails  in  sustaining  the  specific  acts,  the 
p'e  i  may  hold  good  under  the  general  count. 

We  need  not,  I  say,  discusB  the  question  of  plead 
lugs.  The  only  question  is,  is  this  testimony  coinpe-. 
tent.  The  difficulty  that  rests  in  the  mind  of  my 
learned  friends  on  the  other  side,  is  that  they  cluster 
everything  about  the  21st  of  February.  They  seem  to 
forget,  that  the  21st  of  February  was  only  the  culmina- 
tion of  a  pnrnose  formed  long  before,  ah  in  the  Pe- 
•ideul's  answer  is  set  forth,  to  wit,  as  early  as  the  12th 


of  August,  1867.  He  says  that  he  determined  then  to 
get  Mr.  Stanton  out  at  any  rate. 

1  used  the  words  yesterday  "at  all  hazards,"  and, 
perhaps,  that  mav  be  subject  "to  criticism. 

Now,  then,  there  are  mmy  things  for  the  President 
to  do.  He  mnst  get  control  of  the  War  Office ;  but 
what  good  will  that  do  if  he  could  not  get  somebody 
in  the  Treasury  Department  who  should  be  his  ser- 
vant, his  slave,  dependent  upon  his  breath  to  answer 
the  requisitions  of  his  pseu do-officer  whom  he  might 
appoint  to  the  War  Department,  and,  therefore,  he 
begins  early.  The  appointment  of  Mr.  Coooer  as 
Assistant  Secretary  of  the  Treasury  was,  therefore,  a 
means  on  the  part  of  the  President  to  get  his  hands 
into  the  Treasury  of  the  United  States. 

We  show  the  Senate  that,  although  Mr.  McCulloch, 
the  Secretary  of  the  Treasury,  must  have  known  that 
Thomas  was  appointed  Secretary  of  War  ad  interim, 
the  President  took  pains  to  serve  upon  him  au  at- 
tested copy  of  his  appointment,  in  order  that  he  and 
Mr.  Cooper  might  recognize  it.  I  have  yet  to  learn 
that  it  was  ever  objected  anywhere  that,  when  1  am 
tracing  a  man's  motives  and  when  I  am  tracing  his 
course,  I  have  not  a  right  to  put  in  any  act  that  he 
does,  everything  that  comes  out  of  his  mouth,  as  part 
of  my  proof. 

Let  us  see  if  that  is  not  sustained  by  authority.  The 
question  arose  in  the  trial  of  James  Watts,  for  high 
treason,  in  1817,  before  one  of  the  best  lawyers  in 
England,  Lord  Ellenborongh.  The  objection  there 
was  precisely  the  one  that  the  learned  counsel  here 
raises.  It  was  alleged  that  certain  treasonable 
speeches  had  been  made.  They  were  not  set  out  in 
form,  but  it  was  claimed  that  they  could  not  be 
proved  as  overt  acts. 

The  question  then  was  whether  certain  other 
speeches  could  be  put  in  as  tending  to  show  the 
animus  with  which  the  first  set  of  speeches  had  been 
made. 

Lord  Ellenborongh  closed  the  description  by  say- 
ing, "II  there  had  been  no  overt  act  under  which  this 
evidence  was  receivable,  it  is  a  universal  rule  of  evi- 
dence, that  what  a  party  says  may  be  given  in  evi- 
dence against  himself  to  explain  any  pnrt  of 
his  conduct  to  which  it  bears  reference. " 
The  counsel  for  the  defense  said— "We  do  not  object 
that  it  is  not  evidence,  but  that  it  is  not  proof  of  the 
overt  act."  Lord  Ellenborongh  said  there  can  be  no 
doubt  that  whatever  proceeds  from  the  mouth  of  a 
man  may  be  given  in  evidence  against,  him,  to  show 
the  intention  with  which  he  acts,  a  fortiori,  when  it  is 
under  his  own  hand.  If  his  declarations  may  be 
given  in  evidence,  why  not  his  acts. 

I  would  not  trouble  the  presiding  officer,  arid  I 
would  not  have  troubled  the  Senators  upon  this  mat- 
ter, had  it  not  been  that  there  may  be  other  acts,  all 
clustering  around  this  grand  conspiracy,  which  we 
propose,  if  we  are  permitted,  to  put  in  evidence.  The 
question  objected  to  is,  who  was  Edmund  Cooper? 
That  was  all  the  question.  I  suppose  my  friends  do 
not  mean  ser'onslv  to  object  to  that. 

Mr.  STANBERY— We  asked  what  you  expected  to 
prove  in  reference  to  it  ? 

Mr.  BUTLER— I  have  replied  to  that.  I  propose  to 
prove  that  Edmund  Cooper  took  possession  of  the 
office  of  Assi-tant  Secretary  of  the  Treasury  before 
the  30th  of  November,  showing  that  the  President 
gave  a  commission  illegally  and  in  violation  of  the 
Tenure  of  OOice  act,  to  which  I  wish  to  call  atten- 
tion. 

The  sixth  section  of  that  act  declares  that  the  mak- 
ing, signing  and  sealing,  countersigning  or  issuing 
any  commission  or  letter  of  authority  in  plac«-  of  an 
officer  whose  removal  has  not  been  sent  to  the  Senate, 
shall  be  deemed  a  high  misdemeanor;  therefore,  the 
very  signing  of  this  letter  of  authority  to  Mr.  Cooper, 
the  signing,  if  he  did  not  ismie  it,  and  the  issuing,  if 
he  did  not  sign  it,  there  being  no  vacancy  in  th«  office, 
is  a  crime,  and  is  a  part  of  the  great  conspiracy.  The 
question  therefore  will  be,  whether  we  will  be  allowed 
to  go  into  that  matter? 

Mr.  STANBERY  said:— We  don  not  object  so  much 
to  t  he  question  as  to  who  Edmund  Cooper  is,  but  we 
wanjt  to  know  what  it  Iims  to  do  with  this  case,  and 
what  even  the  llleeal  app  dntment  of  Edmund  Cooper 
to  the  office  of  Assistant  Secretary  has  to  do  with  iliis 
cine'.'  We  want  to  know  what  "the  appointment  of 
E  Imund  Cooper  for  the  purpose  of  controlling  the 
moneys  of  the  Treasury  has  to  do  with  the  case?  I 
understand  the  learned  manager  to  say  that  the  proof 
lie  intends  to  make  in  regard  to  Edmund  Cooper  is, 
m  the  first,  place,  that  there  was  an  illegal  appoint- 
ment of  Mr.  Coaper,  and  that  the  President  violated 
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the  Constitution  or  the  Uuited  States  and  violated  the 
Tenure  of  Office  act. 

Have  they  given  ns  notice  to  come  here  and  defend 
any  snch  delinquency  a*  that?  Has  the  House  of 
Representatives  impeached  the  President  for  any- 
thing done  in  the  removal  of  Mr.  Chandler,  if  he  were 
removed,  or  in  the  appointment  of  Mr.  Cooper  in  his 
place,  if  he  were  appointed.  The  manager*  select  one 
instance  of  what  they  claim  to  he  a  violation  of  the 
Constitution  and  of  "the  Tenure  of  Office  act,  and  in 
reference  to  a  temporary  appointment  of  an  officer 
during  the  recess  of  the  Senate.  Th<u  was  the  case 
of  General  Thomas,  and  of  General  ThomaB  alone. 

As  to  that,  of  course,  we  have  no  objection  to  its 
being  given  in  evidence,  because  we  have  notice  of  it, 
and  are  here  ready  to  meet  it;  but  as  to  any  high 
crime  or  misdemeanor  in  reference  to  the  appointment 
of  Mr.  Cooper,  cert  uuly  the  managers  have  no  au- 
thority to  make  such  a  charge,  because  they  come 
here  with  a  delegated  authority;  they  come  here  only 
to  m  ike  charges  that  have  been  found  good  by  the 
House,  and  not  to  make  charges  which  they  choose 
to  manufacture  here. 

The  managers  have  no  right  to  amend  these  articles ; 
they  must  go  to  the  House  for  that  rieht.  If  they  choo-o 
to  go  to  the  House  to  get  a  new  article  founded  upon  the 
illegal  act  of  the  President  in  appointing  Mr.  Cooper,  let 
them  do  so,  and  let  us  have  time  to  answer  it  and  to 
meet  it. 

So  much  as  to  the  admissibility  of  testimony  in  regard 
to  the  illegal  appointment  of  Mr.  Cooper,  it  is  a  matter  not 
charge  d ;  that  is  enough ;  it  is  a  matter  which  the  managers 
are  not  authorized  to  charge.  They  have  no  such  delegated 
authority  hce.  What  is  the  ground  on  which  the}*  seek 
to  prove  anything  in  relation  to  Mr.  Cooper  ?  They  say 
they  expect  to  prove  that  Mr.  Cooper  was  put  into  that 
office  of  Assistant  Secretary  of  the  Treasury  by  the  Presi- 
dent in  order  to  control  the  disbursements  of  money  in  that 
department. 

N  o  v,  if  it  were  necessary  to  have  an  article  charging  the 
President  with  vhe  appointment  of  General  Thomas  a8  a 
means  used  by  him,  to  get  control  of  the  public  moneys, 
of  course,  it  would  be  equally  necessary  to  have  an  article 
founded  od  the  same  line  of  conduct  in  regard  to  Mr. 
Cooper. 

Mr.  BINGHAM  said : — Mr.  President,  we  consider  the 
law  to  be  well  settled  and  accepted  everywhere  in  this 
country  and  in  England,  that  every  independent  act  on 
the  part  of  the  accused,  looking  to  the  subject  matter  of 
the  inquiry,  may  be  given  in  evidence,  and  we  go  no  fur- 
ther than  that  we  undertake  to  say  on  very  high  and  com- 
manding authority,  that  it  is  settled  that  snch  other  and 
independent  acts,  showing  the  purposes  of  the  accused  to 
bring  about  the  same  general  results,  although  they  may 
be  the  subject  matter  of  a  separate  indictment,  may, 
nevertheless,  be  given  in  evidence.  If  a  person  io  charged 
with  having  counterfeit  notes  in  his  possession  of  a  certain 
den'  mination,  it  is  competent  to  show  that  he  was  in  pos- 
eession  of  other  counterfeit  notes  of  a  dillerent  denomina- 
tion, and  the  rule  of  the  books  is,  that  whatever  is  compe- 
tent to  prove  the  general  charge  is  competent  to  prove  the 
intent.  What  is  the  allegation  in  the  eleventh  article? 
That  the  President,  tor  the  purpose  of  setting  aside  and 
defeating  this  law- 
Mr.  STANBERY— What  law? 

Mr.  BINGHAM— The  Tenure  of  Office  act.  I  undertake 
to  sav  that,  by  the  existing  law,  the  appropriation  made 
for  the  support  of  the  army  can  only  be  reached  in  the 
Treasury  through  a  requisition  drawn  by  the  Secretary  of 
War.  Here  is  an  independent  act  done  by  the  accused 
for  the  purpose  of  aiding  this  result.  How?  By  appoint- 
ing an  Assistant  Secretary  of  the  Treasury,  who,  under  the 
law  and  regulations,  is  authorized  to  sign  warrants  that 
may  be  drawn  on  the  Treasury ;  in  other  words,  by  ap- 
pointing a  person  to  discharge  the  verv  duty  which  would 
on  'ble  him  to  carry  out  the  design  with  which  we  charge 
him. 

the  appointment  of  such  an  officer  throws  no  light  on 
that  subject,  of  course  it  has  nothing  to  do  with  the  mat- 
ter. If  it  doe*,  of  course  it  has  a  great  deal  to  do  with  the 
matter.  If  the  question  stops  with  the  simple  inquiry, 
who  Kdmund  Cooper  is.  ot  course  it  throws  no  light  on  the 
subject,  but  if  the  testimony  disclosed  such  relations  to 
the  President,  a  ltd  an  appointment  under  such  circum- 
stances as  to  indicate  the  intention  of  Cooper  to  co-ope- 
rate with  the  President  in  this  general  design,  I  apprehend 
it  throws  a  great  deal  of  light  on  the  subject. 

In  case  of  the  removal  of  the  Secretary  of  the  Treasury, 
then  this  Assistant  Secretary  of  the  Treasury  would  have 
control  of  the  whole  question.  I  am  free  to  pay,  that  it  no- 
thing firthcr  be  shown  than  the  appointment  of  Mr. 
Cooper,  it  will  not  throw  any  light  upon  the  subject;  but  I 
do  not  so  understand  tho  matter. 

Mr.  BUTLER— In  order  that  there  may  bo  a  distinct 
proposition  before  the  Seuate,  we  offer  to  prove  that  there 
being  no  vacancy  in  the  office  of  A—istant  Secretary  of  the 
Treasury,  the  President  unlawfully  appointed  his  fri.md 
and  his  heretofore  private  secretary.  Edmund  Cooper,  to 
that  position,  as  one  of  the  means  by  which  he  intended 
to  defeat  the  Tenure  of  Office  act  and  other  laws  of  Con- 
gress. 

Mr.  EVARTS  suggested  that  a  date  should  be  inserted. 

Mr.  BUTLER  said  he  would  insert  a  date  satisfactory  to 
himself.  He  then  modified  his  proposition  so  as  to  read, 
"We  offer  to  prove  that,  after  the  President  determined  on 


the  removal  of  Mr.  Stanton,  Secretary  of  War,  in  spite  of 
the  action  of  the  Seuate,  there  being  no  vacancy  in  the 
office  of  Assistant  Secretary"  of  the  Treasury,  <tc. 

Mr.  EVARTS  suggested  that  that  did  not  indicate  the 
date  surticiently. 

Mr.  BUTLER— I  think  if  the  learned  gentleman  will 
allow  mc  I  will  make  my  offer  as  I  like  it  myself. 
(Laughter). 

Mr.  EVARTS— Of  course;  I  only  ask  you  to  name  a  date. 
Mr.  BUTLER  repeated  the  offer. 

The  Chief  Justice  astice  asked  the  counsel  for  the  Presi- 
dent if  they  desired  to  be  heard  in  support  of  the  ob- 
jection? 

Mr.  EVARTS  replied -No;  we  simply  object  to  it.  It 
ought  not  to  need  any  argument. 

The  Chief  .Justice  said  he  would  submit  the  question  to 
the  Senate  whether  the  testimony  would  he  admitted. 

Senator  SHERMAN  requested  the  managers  to  read  the 
partictdar  part  of  the  eighth  and  eleveuth  articles  to  prove 
which  the  testimony  is  offered. 

Mr.  BUTLER  replied  by  reading  that  part  of  the  eighth 
article  which  charges  the  President  with  intending  un- 
lawfully to  control  the  disbursements  of  the  moneys  ap- 
propriated for  military  service  and  for  the  Department  of 
War,  and  also  by  reading  that  part  of  the  eleventh  article 
which  charges  the  President  with  unlawfully  devising  a:id 
contriving,  and  attempting  to  devise  and  contrive,  means 
then  and  there  to  prevent  the  execution  of  an  act  entitled 
an  act  making  appropriations  for  the  support  of  the  armv. 
He  also  read  that  part  of  the  eleventh  article,  which 
charges  the  President  with  unlawfully  devising  and  con- 
triving, and  attempting  to  devise  aud  contrive  means  by 
which  he  should  prevent  Edwin  M.  Stanton  from  forth- 
with resuming  the  functions  of  the  office  of  Secretary  for 
the  Department  of  War,  notwithstanding  the  refusal  of 
the  Senate  to  concur  in  the  suspension  theretofore  made. 

He  said  that  in  that  connection  the  managers  claimed 
that  the  appointment  of  Mr.  Cooper  was  part  of  the  ma- 
chinery to  carry  out  the  designs  of  the  President.  The 
question  was,  he  said,  whether  Mr.  McCulloch  would  an- 
swer to  requisitions  of  General  Thoma-,  or  of  any  one  else 
whom  the  President  might  put  in  the  office  of  Secretary  of 
War,  if  Mr.  Stanton  should  hold  out.  It  was  clear  that  the 
President  knew  he  would  not  do  ro.  and,  therefore,  the 
President's  design  was  to  get  somebody  in  the  Treasury 
who  would  sign  warrants  on  the  requisition  of  General 
Thomas.  In  this  way  the  President  would  have  got  the 
whole  army  and  Treasury  of 'the  United  States  in  his  con- 
trol, and  it  was  with  that  intent  that  he  made  the  appoint- 
ment of  Mr.  Cooper. 

Senator  JOHNSON  put  the  following  question  to  the 
managers,  in  writing:— The  managers  are  requested  to  say 
whether  they  propose  to  show  that  Mr.  Cooper  was  ap- 
pointed by  the  President  in  November,  1867,  as  a  means  to 
obtain  the  unlawful  possession  of  the  public  money  other 
than  by  the  appointment  itself. 

Mr.  BUTLER— We  certainly  do;  we  propose  to  show 
that  he  appointed  him,  and  that  thereupon  Cooper  went 
in  to  exercise  the  duties  of  the  office  before  his  appointment 
could,  bv  any  possibility,  be  legal;  and  we  hope  and  be- 
lieve that  we  will  show  that  he  has  been  controlling  other 
public  monevs  since. 

Senator  HENDERSON  requested  that  the  testimony  of 
the  witness  in  reference  to  the  mode  and  manner  of  ob- 
taining money  on  the  requisitions  of  the  Secretary  of  War 
should  be  read. 

The  Chief  Justice  remarked  that  the  witness  might  be 
asked  to  repeat  his  statement. 

Senator  HENDERSON  said  that  his  object  was,  to  know 
whether  money  could  be  obtained  on  the  signature  of  an 
Assistant  Secretary  instead  of  the  Secretary. 

Mr.  BUTLER  proceeded  to  examine  the  witness  on  that 
point.— Q.  State  whether  the  Assistant  Secretary  of  the 
Treasury  can   sign   warrants  for  pavment  of  moneys? 

Mr.  EVARTS— That  is  not  the  question. 

Mr.  BUTLER— Q.  State  whether  on  requisition  of  any 
department  of  the  government  the  Assistant  Secretary  of 
the  Treasury  can  sign  warrants  on  the  Treasury,  for 
tho  payment  of  money?  A.  Until  the  passage  of  the 
late  statute,  whenever  the  Secretary  of  th  e  Trea- 
sury was  present  and  acting,  money  could  not  be 
drawn  from  the  Treasury  on  the  signature  of  the  As- 
sstant  Secretary;  an  act  has  been  passed  within  a  year 
allowing  the  Assistant  Secretary  to  sign  warrants  for  the 
payment  of  money  into  the  Treasury;  covering  in  war- 
rants, aud  warrants  for  the  pavment  of  money  on  ac- 
counts stated:  but  the  practice  still  continues  of  honoring 
all  customarv  warrants  by  the  signature  of  the  Secretary 
of  the  Treasury.  The  warrants  are  prepared  and  the 
initials  of  the  Assistant  Secretary  put  on  them,  and  then 
are  signed  by  the  Secretary  of  the  Treasury,  when  they 
are  presented. 

Senator  FESSENDEN  asked  that  the  law  to  which  wit- 
ness referred  might  be  read. 

While  the  messenger  was  gone  for  the  statutes,  the  Chief 
JiiBticc  said  he  would  ask  the  witness  whether,  before  toe 

Eassage  of  the  act  to  which  he  referred,  any  warrant  could 
e  drawn  by  the  Assistant  Secretary  unless  he  was  Actiug 
Secretary  in  the  absence  of  the  Secretary  ? 

Witness— There  could  not.  No  money  can  bn  drawn 
from  the  Treasury  on  the  signature  of  the  Assistant  Secre- 
tary unless  when  he  is  acting  as  secretary. 

Mr.  BUTLER -When  the  Assistant  Secretary  acts  for  , 
tho  Secretary  d<»C8  tie  sign  all  warrants  for  the  payment  of 
monevs?  A.  When  he  is  acting  Secretary  of  course  he 


eigns  all  warrants  for  the  payment  of  moneys. 

Senator  CAMERON  said  that  he  desired  to  i 
ness  a  question. 


the  wit- 
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Tl  e  Chief  Justice  reminded  him  that  the  rules  required 
auctions  by  Senators  to  be  reduced  to  writing. 

While  Senator  Cameron  wai  writineout  his  question, 

Mr.  BUTLER  read  the  act  referred  to  by  Mr.  Chandler. 
The  act  declared  that  the  Secretary  of  the  Treasury  shall 
have  power  by  appointment  to  delegate  one  Assistant 
Secretary  to  sign  in  his  stead  all  warrauts  for  the  pay- 
ment ot'"money  into  the  public  Treasury,  and  all  war- 
rants for  the  disbursement  of  public  moneys  certified  to  be 
due  on  accounts  dulv  audited  and  nettled,  and  all  war- 
rants signed  are  to  have  the  same  validity  as  if  signed  by 
the  Secretary  himself. 

Mr.  EVARTS— What  is  the  date  of  this  law? 

Mr.  BUTLER— March  2,  1867.  To  witness— In  case  of  the 
removal  or  absence  of  the  Secretary  of  the  Treasury  the 
Assistant  Secretary  performs  all  the  acts  of  the  Secretary? 
A.  That  is  the  law. 

Mr.  BUTLER— I  was  only  asking  about  the  practice. 
Is  that  the  practice?  A.  I  am  not  certain  that  it  is,  without 
an  appointment  as  Acting  Secretary,  signed  b>  the  Presi- 
dent. 

Senator  CAMERON  sent  up  hi3  question  in  writing,  as 

follows:— 

Q.  Can  the  Assistant  Secretary  of  the  Treasury,  under 
the  law,  draw  warrants  for  the  payment  of  money  by  the 
Treasurer,  without  the  direction  of  the  Secretary  of  the 
Treasury?  A.  Since  the  passage  of  the  act  I  understand  that 
the  Assistant  Secretary  can  sign  warrants  for  the  pay- 
ment of  money  in  the  cases  specified,  which  is  presumed, 
however,  to  be  with  the  consent  and  approval  of  the  Secre- 
tary of  the  Treasury. 

Senator  CAMERON  deaired  to  ask  the  witness  another 
question,  without  reducing  it  to  writing. 

The  Chief  Jussice  said  he  could  do  so  if  there  was  no  ob- 
tion. 

Senator  WILLIAMS  objected. 

Senator  CAMERON  said  he  had  merely  desired  to  ask 
what  had  been  the  practice. 

The  Chief  Justice  said  that  the  Senator  was  not  in 
order. 

Mr.  BUTLER  asked  the  question  suggested,  whether 
it  has  been  the  practice  of  the  Assistant  Secretary  to  sign 
warrants. 

Answer  bv  witness— Since  the  passage  of  the  act  in  ques- 
tion it  has  been. 
Senator  FESSENDEN  submitted  the  following  question 

in  writing:— 

Q.  Has  it  been  the  practice,  since  the  passage  of  the  law, 
for  the  Assistant  Secretary  of  the  Treasury  to  sign  war- 
rants unless  he  was  specially  appointed  and  authorized  by 
the  Secretary  of  the  Treasury?  Has  any  Assistant  Secre- 
tary been  authorized  to  sign  anv  warrants  unless  such  as 
are  specified  in  the  act?  A.  It  has  not  been  the  practice 
of  an  Assistant  Secretary  since  the  passage  of  the  act,  to 
sign  warrants  unless  on  anpointment  by  the  Secretary  for 
that  purpose,  in  accordance  with  the  provision  of  the  act. 
A.  Immediately  on  the  passage  of  the  act,  the  Secretary 
authorized  one  of  his  Assistant  Secretaries  to  sign  war- 
rants of  the  character  described  in  the  act,  and  t'.iey  have 
been  customarily  signed  by  that  Assistant  Secretary  in  all 

Q.  Since  that  time  has  any  Assistant  Secretary  been  au- 
thorized to  sign  any  warrants  except  such  as  are  specified 
in  the  act?  A.  No  Assistant  Secretary  has  been  authorized 
to  3ign  warrants,  except  such  as  are  specified  in  that  act, 
unless  when  he  is  acting  Secretary. 

The  Chief  Justice  put  the  question,  whether  the  proof 
proposed  by  Mr.  Butler  should  be  admitted?  The  vote 
resulted.   Yeas,  22 :  nays.  27,  as  follows  :— 

Yeas— Messrs.  Anthony,  Cameron.  Cattell,  Chandler, 
Cole.  Conkling,  Corbett,  Cragin,  Drake,  Howard,  Howe. 
Mo-rill  (Vt.),  Nve,  Ramsey,  Ross,  Sprague,  Sumner. 
Thayer,  Tipton.  Wilson. 

Nays.— Messrs.  Bayard,  Buckalew,  Conness,  Davis, 
Dixon,  Doolittle,  Edmunds,  Ferry,  Feseenden,  Fowler, 
Frelinghuysen,  Grimes,  Henderson,  Hendricks,  Johnson, 
McCreery,  Morrill  (Me.),  Norton,  Patterson  (N.  H.),  Pat- 
terson (Tenn.).  Sherman.  Stewart,  Trumbull,  Van  Win- 
kle, "Tickers,  Willey,  Williams. 

So  the  testimony  was  not  permitted  to  be  offered. 

Examination  of  Charles  A.  Tinker. 

Charles  A.  Tinker,  sworn  and  examined  by  Mr.  Bout- 
well. 

Q.  What  is  your  business?  A.  Telegrapher. 

Q.  Are  you'in  charge  of  any  office?  A.  I  am  in  charge  of 
the  Western  Union  Telegraph  office,  in  this  city. 

Q.  Were  you  at  any  time  in  charge  of  the  military  tele- 
graph office,  in  the  War  Department?   A.  I  was. 

Q.  From  what  time  to  what  time?  A.  I  can  hardly  tell 
from  what  time  I  was  in  charge  of  it  up  to  August,  1867; 
1  think  I  was  in  charge  of  it  something  like  a  year;  I  was 
i     elected  with  the  office  for  something  like  five  years. 

Q.  While  in  charge  of  this  office,  state  whether  a  de- 
spatch from  Lewis  E.  Parsons,  of  Montgomery,  came  to 
A  idrew  Johnson,  President,  and  if  so,  at  what  dat;?  A. 
1  mink  while  I  was  in  that  office  I  saw  a  good  many  such 
despatches. 

Q.  What  paper  have  you  now  in  your  hand?  A.  I  have 
what  purports  to  be  the  copy  of  a  telegram  from  Lewis  E. 
Parsons,  of  Montgomery.  Ala.,  addressed  to  His  Excellency 
Andrew  Johnson,  President. 

Q.  Do  you  know  whether  that  telegram  came  through 
the  office.  A.  I  recognize  this  as  being  the  character  of  a 
d  j patch  which  was  received  at  the  Military  Telegraph 
office. 

O.  Were  duplicates  of  telegrams  received  kept  at  the 
military  telegraph  office?  A.  What  Is  called  a  press  copy 
i*  taken  of  every  despatch  before  it  is  delivered. 


J*. *  C0Py  taken  of  a  despatch  before  it  is  sent?  A. 
Not  before  being  sent;  the  originals  are  kept  on  file  at  the 
office. 

Q.  State  whether,  at  my  request,  you  examined  these 
press  copies?   A.  I  did. 

Q.  Did  you  find  such  a  despatch  as  I  have  described 
among  these  press  copies?   A.  I  did. 

Q.  Did  you  make  a  copy  of  it  ?   A.  I  made  a  copy  of  it. 

Q.  Have  yon  got  one  on  hand?  A.  No,  I  have  not;  I 
made  a  copy  of  the  despatch,  and  answered  the  summons 
Ox  the  managers ;  I  placed  a  copy  in  your  hands,  and  heard 
you  order  your  clerk  to  make  a  copy  j  afterwards  the  cleffc 
returned  with  thiB  copy,  and  gave  me  back  the  copy  I  had 
made ;  this  is  the  copy  which  the  cl  -rk  made. 

Q.  Have  you  the  original  despatch?   A.  I  have. 

Q.  Produce  the  original  despatch  and  the  copy  of  both 

Mr.  EVARTS— What  is  meant  by  the  original  despatch? 

Witness  -I  mean  that  I  have  the  press  copy. 

Mr.  STANBERY  (to  the  witness)— Did  vou  make  this 
copy  yourself  ?   A.  The  press  copy  is  made  bv  a  clerk. 

Mr.  EVARTS  objected  to  putting  in  evidence  the  copy 
from  the  j)res8  book. 

Mr.  BUTLER  said  he  would  pass  from  that  for  a  mo- 
ment, and  would  ask  the  witness  this  question :— Do  you 
recollect  whether  such  a  telegram  as  this  passed  through 
the  office?  A.  I  do  not  remember  this  despatch  having 
passed  through  the  office. 

Q.  State  whether  on  the  same  dav,  you  have  an  original 
despatch  signed  "Andrew  Johnson?"  A.  I  have  the  de- 
spatch in  full. 

Q.  Are  you  familiar  enough  with  the  signature  of  An- 
drew Johnson,  to  tell  whether  that  is  his  signature  or  not? 
A.  I  believe  it  to  be  hia  signature ;  I  am  familiar  with  hia 
handwriting. 

Q.  Have  you  any  doubt  of  this  In  your  own  mind?  A, 
None  whatever. 

Q.  Is  that  book  which  you  hold  in  vcur  hand  the  record 
book  of  the  United  States  Military  Telegraph,  in  the  exe- 
cutive office,  where  the  original  despatches  are  put  on 
record?  A.  It  is  the  book  in  which  original  despatches 
are  filed. 

Q.  Do  you  know  whether  the  despatch  to  Lewis  C.  Par- 
sons passed  through  the  office?  I  do  know  it  from  the 
marks  it  bears.   It  is  marked  as  having  been  sent. 

Mr.  STA.VBERY— Let  us  see  the  despatch. 

Mr.  BUTLER  was  handing  the  book  to  Mr.  Stanbery, 
when  he  suddenly  remarked,  "I  will  give  you  a  copy  of  it." 
(Laughter.)  He  subsequently,  however,  handed  the  ho  >k 
to  Mr.  Stanberry,  who  inquired  what  was  the  object  of  the 
proof. 

Mr.  BUTLER— Do  you  object  to  the  document,  what- 
ever is  the  object  of  the  proof? 

Mr.  STAN  KEKY— We  want  to  know  what  it  is. 

Mr.  BUTLER— The  question  which  I  ask  is,  whether 
you  object  to  the  vehicle  of  proof. 

Mr.  STANBERY— Oh,  no. 

Mr.  BUTLER  to  witness-What  is  the  date  of  that  de- 
spatch?  A.  January  17,  1867. 
Mr.  STANBERY  to  Mr.  BUTLER— Now  what  is  the 

object  of  it. 

Mr.  BUTLER— Not  vet  sir.  To  the  witness— On  the  same 
day  that  this  is  dated,  do  vou  find  in  the  records  of  the 
department  a  press  copy  of  a  despatch  from  Lewis  C.  Par- 
sons of  which  this  is  an  answer?  A.  I  find  the  press  copy  of 
a  despatch  to  which  that  was  an  answer. 

C.  Was  this  telegraph  office  under  the  control  of  the  War 
Department.  A.  It  was. 

Q.  And  the  officers  were  employees  of  the  War  Depart- 
ment? A.  They  were. 

Q.  Were  the  records  kept  at  that  time  in  the  War  De- 
partment? A.  They  were. 

Q.  And  are  those  books  and  papers  produced  from  the 
War  Department?  A.  No.  sir,  they  are  not. 

Q.  Where  do  they  come  from  now?  A.  They  come  from 
the  War  Department  to  the  telegraph  office. 

Mr.  BUTLER  said  he  now  proposed  to  give  in  evidence 
the  despatch  of  Lewis  C.  Parsons,  to  which  Andrew  Johu- 
son  made  answer,  and  asked  was  there  any  objection  as  to 
the  vehicle. 

Mr.  EVARTS  said  on  that  point,  although  we  regard 
the  proof  of  Mr.  Parsons'  despatch  as  insufficient,  yet  we 
will  waive  any  objection  of  that  kind,  and  the  question 
we  now  stand  upon  is,  as  to  the  competency  of  the  proof. 
We  have  had  no  notice  to  produce  the  original  despatch 
of  Mr.  Parsons,  but  we  care  nothing  about  that.  We 
waive  that,  and  now  wo  inquire  in  what  views  and  under 
what  article,  these  despatches,  dated  prior  to  the  Tenure 
of  Office  act,  are  introduced. 

Mr.  BUTLER— In  order  that  we  may  understand 
whether  thoso  papers  arc  admissible  in  evidence,  it  bo- 
comes  necessary,  with  permission  of  the  President  and  of 
the  Senate^to  read  them  de  bene  esse. 

Mr.  CURTIS- We  do  not  object  to  your  reading  them  de 
bene  esse. 

Mr.  BUTLER  thereupon  read  the  despatch,  as  follows:— 
Montgomery,  Ala..  Jan.  17,  1867.— His  Excellency.  An- 
drew Johnson,  President:— Legislature  in  session;  elforta 
made  to  consider  vote  on  Constitutional  Amendment;  re- 
port from  Washington  says  it  is  probable  an  enabling  act 
will  pass;  we  do  not  know  what  to  believe. 

LEWIS  C.  PARSONS,  Exchange  Hotel. 
Unttet>  States  Military  Telegraph,  Executive 
Okfioe,  Wahiiinoton,  D.  C,  Jan.  17,  1867.— Hon.  Lewis 
C.  Parson*.  Montgomery,  Ala. :— What  possible  good  can 
be  obtained  by  reconsidering  the  Constitutional  Amend- 
ment? I  know  of  none.  In  the  present  posture  of  affairs. 
I  do  not  believe  the  people  of  the  whole  country  \\  ill  bus- 
tain  any  set.  of  individuals  in  the  attempt  to  change  the 
whole  character  of  our  government  by  enabling  acts. 
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In  this  wav  I  believe,  on  the  contrary,  that  thev  will 
ev-  ntuallv  uphold  all  who  have  the  patriotism  and  cour- 
age to  stand  bv  the  Comtitution,  and  who  place  thrir  con- 
fidence in  the  "people.  'J  here  should  be  no  faltering  on  the 
part  of  those  who  are  earnest  In  determination  to  "Detain 
the  several  co-ordinate  departments  of  the  government  in 
accordance  with  its  original  d-ign.  J0HNS0N. 

Mr.  BUTLER  said  he  did  not  debet-  argue  th*  ques- 
tion as  to  the  admi-eibility  of  th"  cvideuce.  He  claimed 
that  it  was  competent,  either  under  the  tenth  or  eleventh 

Mr^CURTIS— The  tenth  article  sets  out  speeches  and 

not  telegram1. 

Mr.  BUTLER— lam  reminded  by  the  learned  counsel 
that  these  are  fpeches,  not  telegrams,  that  the  tenth  ar- 
ticle refers  to;  I  fcnow  they  are,  but  with  what  intent  were 
thej»e  speeches  made :  for  what  purpose  «  ere  they  made? 

They  were  made  for  the  purpose  of  carrying  out  the  con- 
prirHcy  against  the  Congress  aDd  its  lawful  acts,  and  to 
Iring  Congress  into  ridicule  and  contempt  j  but  now  I  am 
cn  a  point  where  an  attempt  is  made  to  array  the  people 
Resinst  the  lawful  act?  of  Congress  j  to  destroy  the  regard 
and  respect  of  all  good  people  for  Congress,  and  to  excite 
t^e  odium  and  resentment  of  all  the  good  j  eonle  of  the 
United  States  against  Congress  and  a  law  which  it  had 
enacted.  The  President  went  through  the  country  in  Sep- 
tember, 1866,  declaring  that  Congress  had  no  power  to  do 
what  it  was  proposing  to  do. 

Congress  had  proposed  the  Constitutional  Amendment 
to  the  people  of  the  States,  and  for  the  purpose  of  prevent- 
ing that  Constitutional  Amendment  being  accepted  every 
possible  contumely  was  thrown  at  Congress  and  every  pos- 
sible step  taken  to  prevent  the  adaption  of  the  amendment. 
This  telegram  from  the  President  is  one  of  those  steps.  He 
found  that  while  that  amendment  was  being  considered  in 
the  Southern  States  the  President  of  the  United  States, 
stepped  down  from  his  high  position  and  telegraphing  to 
the  Legislature  of  Alabama  not  to  accept  the  proposed 
amendment.   I  do  not  care  to  argue  the  question  further. 

Mr.  EVARTS -If  the  honorable  manners  are  right,  this 
evidence  is  proposed  to  be  relevant  and  competent  only  in 
reference  to  the  crimes  charg-d  in  t*ie  tenth  and  eleventh 
articles.   Is  that  your  proposition? 

The  proposition  is  that  it  is  relevant  to  them.  I  made 
no  proposition  as  to  the  rest. 

Mr.  EVARTS— Yon  did  not  name  anv  of  the  others. 

Mr.  BUTLER— I  did  not  think  it  necessary. 

Mr.  EVARTS— Then  I  shnll  not  think  it  neces=arv  to 
consider  the  others.  The  article  here  charges  that  the  Pre- 
sident of  the  United  States  devised  and  intended  to  retard 
the  rightful  authority  and  power  of  the  Congress  of  the 
United  States,  and  deviled  and  intended  and  attempted  to 
bring  into  disgrace,  ridicule,  and  contempt  and  reproach 
the  Congress  of  the  United  States,  or  to  destroy  the  re- 
spect and  reeard  of  all  good  people  of  the  United  States 
for  the  legislative  power  of  Congress,  and  to  excite  the 
odium  and  resentment  of  all  good  people  against  Congress 
and  the  laws  constitutionally  enacted  by  them. 

Now  the  acts  charged  to  be  done  by  the  President  with 
this  intent  are,  first,  a  speech  delivered  by  him  in  the  Exe- 
cutive mansion,  in  August,  1866;  second,  a  speech  delivered 
by  him  at  St.  Louis,  and  in  a  speech  delivered  in  Cleve- 
land in  September,  1866 ;  and  the  article  concludes  that  by 
means  of  these  utterances  Andrew  Johnson  brought  the 
high  office  of  President  of  the  United  States  into  ridicule, 
c  ntempt  and  disgrace,  and  thereby  committed  high  crimes 
and  misdemeanors. 

Now,  Senators  will  judge,  from  the  reading  of  the  tele- 
gram dated  July,  1867,  whether  it  in  any  way  sup- 
ports the  principal  charge  of  intent.  Article  11  sets  forth 
that,  in  those  speeches,  he  affirmed  in  substance  that  the 
Thirty-ninth  Congress  was  not  the  Congress  of  the  United 
Ftates,  authorized  by  the  Constitution  to  exercise  legisla- 
tive authority ;  but.  on  the  contrary,  that  it  was  a  Con- 
gress onlv  of  "a  portion  of  the  United  States,  and  thereby  de- 
m  ing  that  the  legislation  of  that  Congress  was  valid  or  ob- 
ligatory on  him,  except  so  far  as  he  thought  proper  to  admit 
or  recognize  the  same,  thereby  intending  to  deny  the  au- 
thority of  Congress  to  pass  amendments  to  the  Constitution 
of  the  United  States ;  and  in  further  pursuance  of  that 
intent  he,  in  disreeard  of  the  requirements  of  the  Consti- 
tution of  the  United  States,  did,  on  the  23d  dav  of  Febru- 
ary. 1868,  attempt  to  prevent  the  executi  on  of  an  act  en- 
titled "An  act  to  regulate  the  Tenure  of  Office,"  passed 
March,  1867.  after  the  date  of  this  despatch,  bv  attempt- 
ing to  contrive  means  to  prevent  Edwin  M.  Stanton  from 
executing  the  office  of  Secretary  of  War,  and  by  further 
contriving  to  prevent  the  executi.  n  of  an  act  making  ap- 
propriations for  the  support  of  the  armvfor  the  fiscal  vear 
1868.  passed  March  2.  1867;  and  also  for  contriving  to  pre- 
vent the  execution  of  an  act  for  the  more  efficient  govern- 
ment of  the  United  States,  also  referred  to  in  this  de- 
spatch. 

Mr.  Evartsthen  read  the  despatch  to  Jjgrrin  E.  Parsons, 
and  continue  ! :— There  is  nothing  in  this  despatch  perti- 
nent to  the  charge ;  nothing  that  tends  to  raise  a  scand«l 
on  the  Presidential  office;  nothing  that  has  the  slightest 
rt  litiou  to  defeat  the  law ;  nothing  that  can  be  claimed  to 
b-  a  proper  subject  of  an  allegation  of  high  crimes  and 
misdemeanors  on  the  part  of  the  Preside  if,  and  we  sav 
that  the  testimony,  spread  over  the  widest  field  of  inquiry, 
foils  to  support  any  charts  of  crime,  or  any  intent,  or  any 
pnrpo-e  mentioned  in  the  article. 

Mr.  BOUT  WELL,  for  the  managers,  contended  that  the 
evidence  of  the  telegraphic  despatches  was  admissible  in 
support  of  the  charges  contained  in  the  eleventh  article. 
If  attention  be  given  to  the  eleventh  article,  it  will  be  seen 
that  it  charges  that  on  August  18.  1866,  the  President,  in 
the  city  of  "\\  ashington,  in  a  public  speech,  delivered  bT 
him,  affirmed  in  substance  that  the  Thirty-ninth  Congre^ 


was  not  a  Congress  authorized  by  the  Constitution,  to  exe- 
cute legislative  power ;  that  it  was  not  a  Congress  of  the 
United  States,  but  a  Congress  of  onlv  a  portion  of  the 
States,  thereby  denying  that  the  legislation  of  raid  Con- 
gress was  valid  or  obligatory  on  him,  except  in  so  far  as  he 
thought  fit  to  recognize  or  admit  it.  thereby  denying  the 
right  of  said  Congress  to  pass  articles  of  amendment  to 
the  Constitution  of  the  United  States. 

This  is  the  very  substance  of  this  telegraphic  de-patch, 
and  in  pursuance  of  it,  said  declaration,  the  President  af- 
terwards to  wit,  on  February  81, 1868, which  we  under- t.-md 
to  include  all  thepe  dates;  besides,  the  declaration,  which 
is  the  basis  of  the  article,  is  open  to  us  for  the  introduction 
of  testimony  tending  to  show  the  acts  ot  tbe  President  on 
this  point;  that  at  the  city  of  Washington,  be.  in  dis- 
regard of  the  requirements  of  the  Constitution,  at- 
tempted to  prevent  the  execution  of  an  act  en- 
titled an  act  to  regulate  the  tenure  of  office,  and  by 
devising  and  contriving,  and  attempting  to  devise  and 
contrive  means  then  and  there,  to  prevent  the  execution 
of  an  act  providing  for  the  support  of  the  army  :  and  also, 
to  prevent  the  execution  of  an  act  to  provide  for  the  more 
efficient  government  of  the  Southern  States,  and  thereby 
to  properly  see  and  understand  the  nature  snd  extent  of 
the  influence  of  the  President  in  sending  this  telegram. 
Here  is  Mr.  Parsons,  known  to  be  Provisional  Governor  of 
Alabama  in  1865  and  1866,  and  possessing  immense  in- 
fluence in  that  part  of  the  countrv,  and  who  asks  the 
President's  opinion  on  the  subject  of  the  reconstruction  of 
the  Rebel  States. 

He.  Governor  Parsons  says  that  the  Legislature  is  in 
Bession  and  about  to  take  up  the  question  of  the  Constitu- 
tional Amendment.  The  reports  from  Washington  say 
that  probably  an  enabling  act  would  be  passed,  relating 
to  the  Bet  known  as  an  act  for  the  more  efficient  govern- 
ment of  the  Rebel  States,  through  which  these  States  were 
to  be  restored  to  the  Union,  and  he  (Parson-)  asks  the 
opinion  of  the  President  as  to  what  he  shall  do. 

WTiatdoes  the  President  reply  to  this?  "What  good  can 
be  obtained  by  reconsidering  the  Constitutional  Amend- 
ment? I  do  not  believe  the  people  will  support  any  set  of 
individuals."  Here  is  the  whole  gist  of  the  telegraphic  de- 
spatch as  it  applies  to  the  charge  in  the  eleventh  article. 
There  we  set  forth  that,  in  September,  1866,  the  President 
declared  that  the  Thirty-ninth  Congress  w  not  a  con- 
stitutional body,  representing  the  whole  Union,  and  in  this 
despatch  he  speaks  of  Congress  in  the  same  way.  He 
savs:— 4T  do  not  believe  that  the  people  of  the  country 
will  sustain  any  set  of  individuals. "  thus  describ- 
ing and  characterizing  the  Thirty-ninth  Congress 
as  a  set  of  individuals,  eager  in  an  attempi  to  change  the 
whole  character  of  our  government  by  passing  enabling 
acts,  or  otherwise.  We  say  he  is,  we  have  evidence 
of  the  intent  oi  the  President  to  defeat  the  will  of  Con- 
gress, in  regard  to  the  enforcement  of  an  act,  and  that 
proves  the  offense  charged  against  him  in  the  el  venta 
article.  I  am  reminded  that  the  Reconstruction  act  pro- 
vided for  the  adoption  of  the  Constitutional  Amendment, 
under  the  Constitution  and  coincident  as  to  the  right  of 
a  State  under  an  enabling  act,  to  be  restored  to  the 
Union. 

The  despatches  were  again  read,  and  cries  of  "Question, 
question." 

Mr.  BUTLER-Let  me  first  call  attention  to  the  fifth 
section  of  the  act  of  March  2. 1S67.  known  as  th^  Recon- 
struction act:— "And  when  said  State,  bv  a  vote  of  its  Le- 
gislature, elected  under  said  Constitution,  sh'ill  have 
adopted  the  amendment  to  the  Constitution  of  the  United 
States,  proposed  by  the  Thirty-ninth  Congress,  and  known 
as  article  fourteen,  and  when  said  article  shall  oecorne 
part  of  the  Constitution  of  the  United  States,  the  said  State 
shall  be  entitled  to  representation  in  Congress,  and  Sena- 
tors and  Representatives  shall  be  admitted  therefrom  on 
their  taking  the  oath  prescribed  by  law :"  so  that  t'ie  adop- 
tion of  the  amendment  is  a  part  of  the  Reconstruction  act. 

CrieB  of  question. 

Mr.  HOWARD— Mr.  President,  I  offer  a  question.  It 
was  read  as  follows:— What  amendment  to  the  Constitu- 
tion is  referred  to  in  Mr.  Parson's  despatch? 

Mr.  BUTLER— There  was  but  one  at  that  time  before 
the  country,  and  that  was  known  as  the  fourteenth  arti- 
cle, and  is  the  one  1  have  juet  read,  and  which  is  required 
to  be  adopted  by  every  State  Legislature  before  the  State 
can  be  admitted  to  representation  in  Congress. 

The  Chief  Justice  again  stated  the  question  to  be.  whe- 
ther the  evidence  offered  by  the  manager*  is  admissible. 

Senator  DRAKE  called  for  the  yeas  and  navs  on  second- 
ing the  call.  Several  Senators  held  up  their  hands,  but 
the  Chief  Justice  said  the  Senators  will  rise. 

The  call  was  ordered  and  resulted  as  follows:— 

Ykas.— Messre.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole.  Conkling.  Conness.  Corhett,  Cragin.  Drake,  Hender- 
son, Howard.  Morgan,  Morrill  (Vt.),  Nye,  Patterson  (N.H.), 
Pomerov.  Ramsey,  Ross,  Sherman,  Sprague,  Stewart, 
Sumner,  Thayer,  Tipton,  Willey  and  Wilson— 27. 

Navs— Messrs.  Bucknlew,  Dane,  Dixon,  Doolittle,  Ed- 
munds, Ferrv.  Fessenden,  Fowler,  Frelinghuysen.  Mc- 
Croerv,  Morrill  (Me.),  Norton.  Patterson  (Tenn.),  Trum- 
bull, Van  Winkle,  Vickers,  Williams— 17. 

So  the  evidence  was  admitted. 

Mr.  DOOLITTLE  moved  that  the  court  now  adjourn 
until  to-morrow  at  noon. 
Mr.  SUMN  ER-I  hope  not 

The  Chief  Justice  put  the  question,  and  declared  it  lost 

Several  Senators  called  for  a  division. 

Senator  RAMSEY— The  question  was  not  understood. 

The  Chief  Justice  put  the  question  again,  and  said  the 
yeas  seemed  to  have  it. 

The  question  was  agreed  to,  and  the  Chief  Justice  va- 
cated  the  Chair,  and  the  Senate  adjourned. 
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Preliminaries. 

The  Chaplain  prayed  that  the  issue  of  thin  trial 
would  restore  peace  to  the  country  and  establish  our 
government  on  its  only  true  basis— liberty  and 
equality. 

As  usual,  no  legislative  business  was  transacted, 
bnt  the  chair  was,  immediately  after  the  opening, 
assumed  by  the  Chief  Justice,  and  proclamation  made 
in  due  form.  The  manners  were  announced  and 
took  their  seats,  and  directly  thereafter  the  House  of 
Representatives,  in  Committee  of  the  Whole,  ap- 
peared, in  number  about  equal  to  the  managers. 

The  journal  was  then  read. 

In  the  meantime  the  galleries  had  become  tolerably 
filled.  To-day,  for  the  first  time,  a  fair  sprinkling  of 
eable  fjces  appeared  among  the  spectators. 

The  Seventh  Rule. 

When  the  reading  of  the  journal  was  concluded 
Senator  DRAKE  rose  and  said:— Mr.  President,  I 
?nove  that  the  Senate  take  up  the  proposition  which  I 
offered  yesterday  to  amend  the  seventh  rule. 

The  Chief  Justice— It  will  be  considered  before  the 
Senate,  if  not  objected  to. 

It  was  read,  aB  follows :— Amend  rnle  7  by  adding 
the  following:— Upon  all  such  questions  the  vote  shall 
be  without  a  division,  unless  the  yeas  and  nays  he  de- 
manded by  one-fifth  of  the  members  present,  or  re- 
cuwsted  by  the  presiding  officer,  when  the  same  shall 
be  taken. 

Senator  EDMUNDS— Mr.  President,  I  move  to 
strike  out  that  part  of  it  relatine  to  the  yeas  and  nays 
being  taken  bv  the  request  of  the  presiding  officer. 

Senator  CONKLING— Mr.  President,  not  having 
heard  the  motion  of  the  Senator  (Edmunds),  I  ask  for 
th«  reading  of  the  seventh  rule. 

It  was  read  as  proposed  to  be  amended. 

Senator  DRAKE— I  have  no  objection  to  the  amend- 
ment of  the  Senator  from  Vermont. 

The  rule,  as  amended,  was  adopted. 

On  motion  of  Senator  DRAKE,  the  rules  were  or- 
dered to  be  printed  as  amended. 

Mr.  Tinker's  Testimony. 

Charles  A.  Tinker  recalled:— 

Mr.  BUTLER— Before  interrogating  Mr.  Tinker,  I 
will  read  a  single  paper.  The  paper  is  the  message 
of  the  President  of  the  United  States,  communicating 
to  the  Senare  the  report  of  the  Secretary  of  State, 
showing  the  proceedings  under  the  concurrent  reso- 
lution of  the  iwo  Houses  of  Congiess  of  the  18th  of 
June,  in  submitting  to  the  Legislatures  of  the  several 
States  an  additional  article  to  the  Constitution  of  the 
United  States. 

Senator  THAYER— What  article? 

Mr.  BUTLER— The  fourteenth  article.  It  is  dated 
June  22,  1866.  It  is  the  same  one  to  which  the  de- 
spatch related.  An  executive  document  of  the  first 
session  of  the  Thirty-ninth  Congress. 

In  order  to  show  to  what  despatch  he  referred,  the 
message  was  handed  to  the  President's  counsel  for 
inspection,  after  which  it  was  read  by  the  Secretary. 
The  examination  of  the  witness  was  then  proceeded 
with. 

GL  You  said  yon  were  manager  of  the  Western 
Union  Telegraph  Otfice  in  this  city?   A.  Yes,  sir. 

Q.  Have  you  taken  from  tho  records  of  that  office 
what  purports  to  he  a  copy  of  a  speech  which  was 
telegraphed  throngh  by  the  company,  or  any  portion 
of  it,  an  made  by  Andrew  Johnson  on  the  18th  day  of 
August,  1866.  If  so,  produce  It?  A.  I  have,  sir;  I 
have  taken  from  the  files  what  purports  to  be  a  copy 
of  the  jypeech  in  question.  (Producing  the  docu- 
ment.) 

Q,  From  the  course  of  the  business  of  the  office  are 
you  enabled  to  say  whether  this  whs  sent9  A.  It  has 
the  "sent"  marka  put  on  all  the  despatches  sent  from 

the  office. 

Q.  And  this  is  the  original  manuscript?  A.  This  is 
the  original  manuscript. 

Q.  When  was  this  paper  sent,  to  what  parts  of  the 
country,  and,  first  place,  ijj  what  association  was  this 
speech  telegraphed?  A.  By  the  Associated  Press ;  by 
their  agents  in  the  city  of  Washington. 


Mr.  CURTIS,  of  counsel,  was  understood  to  object, 
to  the  paper. 

Q.  By  Mr.  BUTLER-Can  you  tell  me,  sir,  to  what 
extent  throngh  the  conntry  the  telegraph  messages 
sent  to  the  Associated  Press  go  ?  A.  I  suppose  they 
go  to  all  parts  of  the  countrv;  I  state  positively  to 
New  York,  Philadelphia  and  Baltimore;  they  are" ad- 
dressed to  the  agents  of  the  Associated  Press;  from 
New  York  they  are  distribnted  through  the  country. 

Cross-examination  waived. 

Mr.  BUTLER— You  may  step  down  for  the  present. 


Examinntion  of  J.  B.  Sheridan. 

James  B.  Sheridan,  sworn  and  examined  by  Mr. 
BUTLER— 

Q.  What  is  your  business?  A.  I  am  a  stenographer; 
employed  at  present  in  New  York  city:  on  the  ISth  of 
August, 1S66, 1  was  a  stenographer;  I  reported  a  speech 
of  the  President  made  on  the  18th  of  August,  1866,  in 
the  east  room  of  the  Presidential  Mansion  ;  I  have  the 
notes  taken  at  the  time  of  that  speech  ;  towk  the  speech 
down  correctly  as  it  wa«  given  ;  I  did  it  to  the  best  of 
my  ability;  I  have  heeu  a  reporter  some  fourteen 
years ;  I  wrote  out  that  speech  at  the  time  ;  I  wrote  out 
a  part  of  it  at  the  President's  mansion;  there  were 
several  reporters  present;  there  was  Mr.  James  O. 
Clephane  and  Mr.  Francis  H.  Smith,  reporters. 

Q  Do  yon  mean  Mr.  Smith,  the  official  reporter  to 
the  House?  A.  I  believe  he  was  at  that  time  con- 
nected with  the  House. 

Q.  Who  else  were  there?  A.  I  think  Colonel  Moore  was 
,  in  the  room  part  of  the  time. 

Q.  What  Colonel  Moore?  A-  The  President's  favorite 
Secretary,  William  G.  Moore. 

Q.  After  it  was  written,  what,  if  anything,  was  done  with 
it?  A.  I  do  not  know  ;  1  think  Mr.  Mo'ore  took  it  oat;  I  was 
very  sick  at  the  time,  and  did  not  pay  much  attention ; 
either  he  or  Mr.  Smith  took  it  out ;  I  did  my  share  of  it ;  wo 
divided  amcng  us,  Clephane,  Smith  and  I. 

Q.  Look  at  this  file  of  manuscript  (placing  before  the 
witness  manuscript  furni.-hed  from  the  telegraph  office  as 
sent  to  the  Associated  Press),  and  see  whether  you  iiud  any 
of  your  handwriting?  A.  I  recognize  some  of  the  writing 
as  mine. 

Q.  Have  you  since  written  out  any  portion  of  the  speech 
as  you  reported  it?  A.  I  wrote  out  a  couple  of  extraccs 
from  it. 

Q.  Is  this  vour  handwritine?  (Handing  a  paper  to  wit- 
ness.) A.  It  is;  what  I  hold  in  my  hand  ie  a  correct 
transcript  of  that  speech,  made  from  my  not'-s.  It  waa 
written  when  I  appeared  before  the  hoard  of  managers. 

(Witness,  by  direction  of  Mr.  Butler,  placed  his  initials 
on  the  paper.) 

Cross-examined  by  Mr.  EVARTS— Q.  You  have  pro- 
duced a  note-book  of  a  lengthy  stenographic  report  of  a 
speech  of  the  President.  Is  it  of  the  whole  speech?  A.  It 
is  of  the  whole  speech;  the  report  waH  wholly  made  by 
me;  the  speech  occupied  in  the  delivery,  I  suppose,  some 
twenty  or  twenty-five  minutes. 

Q.  Bv  what  method  of  stenographic  reporting  did  von 
proceed  on  that  occasion?  A.  By  Pitman's  syeteiu  of  pho- 
nography. 

Q.  Which  is,  I  understand,  reporting  by  sound,  and  not 
by  scn-<e?   A.  We  report  the  sense  by  the  sound. 

Q.  1  understand  you;  vou  report  by  sound  only?  A.  Yea. 

Q.  And  not  by  memory  or  of  attention  to  sense?  A.  No 
good  reporter  can  report  unless  he  pays  attention  to  the 
sense  and  understands  what  he  is  reporting. 

Q.  State  u  hether  you  were  attending  to  sound,  and  sct- 
thv:  down  in  your  notation,  or  attending  to  sense,  and 
setting  it  down  from  your  memory  and  from  your  atteiv 
tion  to  sen.*)?   A  Both. 

Q.  Your  diameters  are  arbitrary,  are  they  not?  That 
is,  they  are  peculiar  to  your  art:''    A.  Yes,  Mr. 

Q.  They  are  not  letters?  A.  No,  sir;  nor  words;  we 
have  some  word  signs;  this  transcript,  which  I  made  of 
a  portion  of  the  report  for  the  use  oi  the  committee,  waa 
made  recently,  a  few  weeks  ago. 

Q.  What,  in  the  practice  of  your  art,  is  the  experience 
as  to  the  accuracy  of  transcribing  by  stenographic  notes 
after  the  lapse  of  a  considerable  period  of  time?  A.  I  will 
give  you  an  illustration;  when  I  was  called  baton  the 
managers  I  did  not  know  what  was  wanted  with  me,  and 
when  they  told  me  to  turn  to  my  report  of  the  President's 
speech,  I  found  it  in  my  book,  and  read  out,  at  their  re- 
quest, the  extract  which  they  desired  me  to  copy. 

Q.  You  read  from  your  stenographic  notes?  A.  Yes;  tho 
reporter  for  tho  managers  took  it  down,  and  I  afterwards 
wrote  it  out. 

Q.  Do  j'oii  make  a  sign  for  every  word?  A.  Almost 
every  word,  except  that  we  sometimes  drop  particles. 

Q.  You  have  signs  which  belong  to  every  word,  except- 
ing when  you  drop  the  particles?  A.  Yes  sir;  but  not,  as 
a  matter  of  course,  a  sign  which  is  tho  representative  of  a 
whole  word;  wo  have  some  signs  representing  whole 
words. 

Q.  For  the  word  "jurisprudence"  yon  have  no  ono  sign 
that  represents  it?  A.  No  sir;  I  should  write  J  li  S  P, 
and  that  is  an  illustration  of  the  proceeding. 

Counsel  oxamined  attentively  the  notes  of  the  witness, 
and  seemed  to  be  apparently  Batisticd. 
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I>Ir.  C'leplmne's  Testimony. 

James  O.  Clephane,  sworn  and  examined  by  Mr.  RUT- 
LER— Q.  What  is  your  business?  A.  I  am  at  present  a 
deputy  clerk  of  the  Supreme  Court  of  the  District  of  Co- 
lumbia. 

Q.  What  was  vour  emplovment  on  the  18th  of  August, 
1866?   A.  I  was  then  secretary  to  Mr.  Seward,  Secretary  ] 
of  State. 

Q.  Are  von  a  phonoerar-hic  reporter?   A.  I  am. 

,<$.  How  considerable  has  been  your  experience?  A. 
Eight  or  nine  years. 

Q.  Were  von  employed  on  the  18th  of  August,  1«66.  to 
make  a  report  ot  the  President's  speech  in  reply  to  Mr. 
Revcrdv  Johnson?  A.  I  was :  I  was  engaged,  in  connection 
•with  Mr.  Smith,  for  the  Associated  Press,  aud  also  for  the 
Daily  Chronicle,  of  Washington. 

Q.  Did  vou  make  that  report?   A.  I  did. 

Q.  Where  was  the  speech  made?  A.  Iu  the  east  room  of 
the  White  House. 

Q.  Who  were  present?  A.  I  noticed  a  good  many  per- 
sons present:  I  noticed  General  Grant  and  several  other 
distineuishod  gentlemen. 

Q.  Were  any  other  of  the  Cabinet  officers  present?  A.  I 
do  not  recollect. 

Q.  Did  yon  report  that  speech?   A.  I  did. 

Q.  What  was  done  w  ith  that  report?  A.  Colonel  Moore, 
the  President's  private  secretary,  desired  the  privilege  of 
revising  if  before  publication,  and,  in  order  to  expedite 
matters,  Mr.  Smith,  Mr.  Sheridan  and  myself  united  in 
the  labor  of  transcribing  it  ;  Mr.  Sheridan  transcribed  one 
portion,  Mr.  Smith  one,  and  I  a  third ;  after  it  wan  revised 
By  Colonel  Moore  it  was  then  taken  and  handed  to  the 
agent  of  the  Associated  Press,  who  took  it  and  telegraphed 
It  over  the  country. 

Q.  Look  at  that  roll  of  manuscript  before  you,  and  say  if 
It  is  a  speech  of  which  you  transcribed  a  portion.  A.  I  do 
not  recognize  any  of  my  handwriting;  it  is  possible  that  I 
may  have  dictated  my  portion  to  a  longhand  writer. 

Q.  Who  was  present  at  the  time  writing?  A.  Mr.  Smith, 
Mr.  Sheridan  and  Colonel  Moore,  as  I  recollect. 

Q.  Do  you  know  Colonel  Moore's  handwriting?  A.  I 
do  not. 

Q.  Did  you  send  your  report  to  the  Chronicle?  A.  Mr. 
Macfarlan,  who  had  engaged  me  to  report  for  the  Chro- 
nicle, was  unwilling  to  take  the  revised  speech,  and  de- 
cided to  have  the  speech  as  delivered,  as  he  stated,  with 
all  the  imperfections,  and,  as  he  insisted  on  my  re- writing 
the  speech,  I  did  so ;  it  was  published  in  the  Sunday  Morn- 
ing Chronicle  of  the  9th. 

Q.  Have  von  a  copy  of  that  paper?    A.  I  have  not. 

Q.  After  that  report  was  published  in  the  Chronicle  on 
Sunday  morniag  aid  you  see  it?  A.  I  did,  and  examined 
it  very  carefully;  I  had  a  curiosity  to  know  how  it  would 
read  under  the  circumstances,  being  a  literal  report,  ex- 
cept of  a  word  changed  here  and  there. 

Q.  How  do  you  mean?  A.  Where  the  word  used  would 
evidently  obscure  the  meaning,  I  made  the  change;  al- 
though, perhaps,  I  would  not  be  able  to  point  it  out  just 
now. 

Q.  With  what  certainty  can  you  speak  with  reference 
to  the  Chronicle'*  report  being  accurate?  A.  I  think  I 
could  speak  with  certainty  aB  to  its  being  an  accurate, 
literal  report,  with  the  exception  I  have  named;  perhaps 
there  is  a  word  or  two  changed  here  and  there. 

Q.  Give  us  an  illustration  of  this  change.  A.  My  atten- 
tion was  called  to  the  matter  by  some  correspondent,  who, 
learning  that  the  Chronicle  had  published  &  verbatim  re- 
port, had  carefullv  scrutinized  it,  and  he  wrote  to  the 
Chronicle  to  Kay  that  in  one  instance  there  was  no  expres- 
iion  UFed  bv  the  President  ot  "You  and  I  have  sought."  or 
eomethingof  that  kind ;  that  expression  was  corrected  in 
the  report  I  wrote  out. 

Mr.  BUTLER  here  stated  that  he  was  informed  that 
thero  are  two  manuscript  copies  iu  the  telegraph  office, 
and  that  Mr.  Tinker  had  given  the  one.  that  which  was 
written  out  at  length  as  a  duplicate,  and  not  the  original 
manuscript  as  he  had  supposed.  He  would,  therefore, 
have  to  bring  him  again,  and  he  would  send  for  him. 

Cross-examination  by  Mr.  EVARTS.--Q.  You  wero  act- 
ing in  the  employment  of  the  Associated  Press?  A.  Yes, 
sir.  in  connection  with  Mr.  Smith. 

Q.  You  were  jointly  to  make  a  report?  No:  we  were  to 
report  the  entire  speech— each  of  us— and  we  then  divided 
to  save  labor  of  transcribing 

Q.  Did  you  take  phonographic  notes  of  the  whole  speech? 
A.  I  did. 

Q.  Where  are  your  phonographic  notes?  A.  I  have 
searched  for  them  and  cannot  rind  them. 

Q.  At  any  time  after  you  had  completed  the  phono- 
graphic notes,  did  you  translate  or  write  them  out?  A.  I 

Q.  The  whole?  A.  Yes;  the  whole  speech. 

Q.  Where  is  that  translation  or  written  transcript?  A. 
I  do  not  know.  The  manuscript,  of  course,  was  loft  at 
the  Chronicle  office;  I  wrote  it  for  the  Chronicle  in  full. 

Q.  You  have  never  seen  it  since  ?   A.  I  have  not. 

Q.  Have  you  made  search  for  it?   A.  I  have  not. 

Q.  And  these  two  acts  of  yours,  the  phonographic  report 
and  the  translation  or  writing  out.  is  all  that  you  had  to 
do  with  the  speech  ?   A.  That  is  all. 

Q.  You  say  that  subsequently  you  read  a  newspaper 
copy  of  the  speech  in  the  Washington  Chronicle  t  A.  I 
did. 

Q.  When  was  it  that  you  read  that  newspaper  copy  ? 
A.  The  morning  of  the  publication— Sunday  morning,  Au- 
gust 19. 

Q.  Where  were  you  when  you  road  it  ?  A.  I  read  it  at 
my  room. 


Q.  It  was  from  that  curiosity  that  you  read  it?  A.  I 
road  it  more  carefully  because  of  that. 

Q.  Had  you  before  vou  your  phonographic  notes,  or 
your  writing  transcribed  from  them?   A.  I  had  not. 

Q.  And  have  you  never  seen  them  in  comparison  with 
the  newspaper  copy  of  the  report?  A.  No,  sir. 

Re-direct  examination  by  Mr.  BUTLER— Q.  Have  you 
before  you  a  copv  of  the  Suiulau  Morning  Chronicle  of 
the  19th  of  August?  A.  I  have. 

Q.  Look  on  the  page  before  you,  and  see  if  vou  can  find 
the  speech  as  you  reported  it?   A.  I  find  it  here. 

Q.  Looking  at  that  speech,  tell  me  whether  you  have 
any  doubt  that  that  is  an  accurate  verbatim  report  of  the 
speech  of  Andrew  Johnson  on  that  occasion,  and  if  so, 
what  ground  have  you  for  the  doubt. 

Objections. 

Mr.  EVARTS.— We  object  to  that.  It  is  apparent  that 
the  witness  took  notes  of  this  speech,  and  that  the  notes 
have  been  written  out. 

They  are  the  best  and  most  trustworthy  evidence  of  the 
actual  speech  made.  In  all  public  proceedings  we  are 
entitled  to  that  degree  of  accuracy  and  trustworthiness 
which  the  nature  of  the  case  demands,  and  whenever 

Fapersof  that  degree  of  authenticity  are  presented,  then, 
or  the  first  time,  the  question  a  ill  arise  whsther  the  evi- 
dence is  competent.  It  is  impossible-to  contend,  on  the 
evidence  of  this  w  itness  as  it  now  stands,  that  he  remem- 
bers the  speech  of  the  President  so  that  he  can  produce  it 
by  recital,  or  so  that  he  can  say  from  memory  that  this  is 
the  speech.   What  is  offered  here? 

The  same  kind  of  evidence,  and  that  alone  which  would 
grow  out  of  some  person  w  ho  heard  the  President  deliver 
the  speech,  and  when  he  subsequently  read  in  the  Chroni- 
cle a  report  ofit.  He  would  say  that  he  thinks  the  report 
was  a  true  statement  of  the  speech.  This  witness  has  told 
us  distinctly,  that  in  reading  this  speech  from  curiosity,  to 
see  how  it  w  ould  appear  when  reproduced  without  the  or- 
dinary guarantees  of  ac  curacy,  he  had  neither  his  original 
notes  nor  his  written  transcript,  and  that  he  read  the 
newspaper  as  others  would  read  it,  but  with  more  care 
from  that  decree  of  curiosity  that  he  had.  Now,  if  this 
matter  is  to  be  regarded  as  important,  we  insist  that  that 
kind  of  evidence,giving  a  newspaper  report  of  it  is  not  ad- 
missible. 

Stenography. 

Mr.  BUTLER— There  is  no  question  of  decreos  of  evi- 
dence. We  must  take  the  business  of  the  world  as  w  e 
find  it,  and  must  not  busy  ourselves  and  insirt  that  we 
have  wakened  up  a  hundred  years  ago.  The  art  of  steno- 
graphic writing  has  progressed  to  a  point  where  men  must 
rely  upon  it  in  all  the  business  of  life.  Tliere  is  not  a  gen- 
tleman in  this  Senate  who  does  not  reb'  upon  it  every  day. 
There  is  not  more  than  one  member  of  the  Senate  who,  m 
thi-  trial,  is  taking  any  notes  of  it.  Why?  Because  Sena- 
tors n  ly  011  the  fingers  of  the  reporter  who  sits  by  my  side, 
to  give  you  a  transcript  of  it,  on  which  you  must  judge. 
Therefore,  in  every  business  of  this  court  w  e  rely  on  the 
stenographer.  This  gentleman  savs  that  he  has  made  a 
stenographic  report  of  that  speech;  that  it-sas  jointly 
made  by  himself.  Mr.  Sheridan  and  Mr.  Smith  ;  that  his 
employer  not  being  satisfied  with  that  joint  report,  which 
was  the  President's  utterances  distilled  th-ough  the 
alembic  of  Colonel  Moore's  critical  discrimination,  he 
wrote  out  with  care  an  exact  literal  transcript  1  n  ler  the 
guiding  of  his  employer,  and  for  a  given  purpose,  and  that 
the  next  day,  having  the  curiosity  to  see  how  the  Presi- 
dent of  the  United  States  w  ould  appear  if  put  to  paper, 
literally,  he  examined  that  speech  in  the  Chronicle*  and 
that  then,  with  the  matter  fresh  in  his  mind,  and  only  a 
few  hours  intervening,  and  with  his  attention  freshly 
called  to  it,  recognized  it  as  a  correct  copy. 

Now  the  learned  counsel  says  that  the  manuscript  Is 
the  best  evidence.  If  there  were  any  evidence  that  the 
manuscript  had  been  preserved,  perhaps  we  might  bo 
called  upon  to  produce  it,  in  some  technicality  of  law  as 
administered  in  a  very  technical  manner  ;  but  who  does 
not  know  that  in  the  ordinary  course  of  business  in  news- 
paper offices,  that  after  such  manuscript  has  been  got 
through  with  it  is  thrown  into  the  newspaper  basket: 
therefore,  I  add,  upon  that  usual  and  common  incident  of 
the  business  of  life,  this  is  a  question  for  the  witness.  The 
question  we  are  discussing  is  this.  Looking  at  that  re- 
port, from  your  kno w  It  d*^e  of  the  reporter  having  twice 
written  it  out,  and  having  seen  it  the  next  morning  with 
your  curiosity  awakened,  can  you  tell  the  Senate  whether 
that  is  a  correct  copy?  Thereupon  the  counsel 
for  the  President  excepts,  and  savs  he  cannot. 
H  >w  does  the  learned  counsel  for  the  President  eknow 
that?  How  does  he  know  that  Mr.  Clephane  is  not  one  of 
those  gentlemen  who  having  once  reed  his  speech  can  re- 
peat it  next  day?  The  question  is  a  plain  one.  I  say,  sir, 
there  is  a  transcript  of  that  speech.  Prom  j*our  knowledge 
of  it.  having  heard  it.  haviug  written  it  down  in  short- 
hand, having  rc-writu>a  it  once  for  correction  by  the  Presi- 
dent's Private  Secretary,  and  having  again  re-written  it 
from  your  notes  for  publication,  then  having  examined  it 
immediately  after  it  was  published,  from  all  these  sources 
of  know  ledge,  can  yon  say  that  this  is  a  correct  copy? 

J  hereupon,  the  co  tnsel  for  the  Presidentsays  he  cannot. 
How  does  he  know  that?  How  doe-  he  kuow  that  he  can- 
not repeat  every  word  of  it?  The  difficulty  is  that  the  ob- 
jection does  n  >t  apply,  and  I  would  content  myself  with 
that  statement  of  it,  except  that,  once  for  all,  I  propose  to 
put  before  the  Senate  au  argument  as  to  the  evidence  of 
stenographic  reporting.  Allow  me  to  state,  once  for  all, 
two  authorities  on  this  p  int.  I  do  not  intend  to  argue  the 
point  herealtcr,  Lecauee  I  know  that,  in  doing  so,  I  should 
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be  plaving  into  the  hands  of  that  delay  which  has  been  s° 
often  attempted  here. 

Precedents. 

In  the  O'Gonnell  case,  to  prove  his  speeches  on  that  great 
trial— and  no  trial  was  ever  brought  w  ith  more  sharpness 
or  bitterness— the  newspapers  were  introduced,  containing 
what  purported  to  be  Mr.  O'Conuell's  speeches,  and  the 
onlv  proof  adduced  waB,  that  the  papers  had  been  pro- 
perly stamped  and  issued  from  the  office,  the  court  hold- 
ing that  Mr.  O'Connell,  allowing  these  speeches  to  go  for 
months  without  contradiction,  must  be  held  responsible 
for  them. 

In  the  trial  of  James  Watson,  for  high  treason,  the  ques- 
tion arose  f  nether  a  copy  might  be  used,  which  was  made 
from  partially  obliterated  short  hand  notes,  and  after  ar- 
gument, the  v  itness  was  allowed  to  produce  a  transcript. 
Now,  while  this  authority  is  not  exactly  to  the  point 
raised  here,  I  desire  to  put  it  once  for  all  for  these  ques- 
tions, because  I  heard  the  crose-examination  as  to  the 
merits  of  Pitman's  system  of  writing,  and  as  to  the  whole 
Bystem  of  stenography  being  an  available  means  of  fur- 
nishing information. 

Keportorial  Accuracy. 

Mr.  EVARTS— The  learned  manager  is  quite  correct  in 
saying  that  I  do  not  know  but  that  this  witness  can  repeat 
verbatim  the  President's  speech,  and  when  he  offers  him- 
self as  a  witness  so  to  do,  I  shall  not  object.  It  is  entirely 
competent  for  this  person  who  has  heard  a  speech,  to  re- 
peat it  under  oath,  he  asserting  that  he  remembers  it  and 
can  do  so,  and  v,  henever  Mr.  (Jlerhane  undertakes  that 
feat,  it  is  w  ithiu  the  competency  of  evidence.  Another 
form  of  trustworthy  evidence,  is  the  reporter's  notes. 

Whenever  that  form  is  admitted,  and  when  the  witness 
swears  that  he  believes  in  his  accuracy  and  competency  as 
a  reporter,  we  shall  make  no  objections  to  that  as  "not 
trustworthy ;  but  when  the  learned  managers  seek  to  evade 
responsibility  and  accuracy  through  the  oath  of  the  wit- 
ness applying  in  either  form,  and  seek  to  put  it  neither 
upon  his  present  memory  nor  upon  his  own  memorandum, 
but  upon  the  accuracy  with  which  he  has  failed  to  detect 
inaccuracies  in  the  newspaper  report  published  the  subse- 
quent day,  and  thereupon  to  give  credit  and  authenticity 
to  the  newspaper  report  upon  his  w  holesale  and  general 
approval  of  it,  then  you  must  contend  that  the  sacred 
rignt  of  the  freedom  of  speech  is  sought  to  be  invaded 
by  overthrowing  certainly  one  of  the  most  responsible  and 
most  important  protections  of  it,  and  that  the  oath  of 
somebody  who  heard  and  can  remember  it,  or  who  has 
preserved  the  aids  and  assistances  by  which  he  can  repeat 
it,  must  adhere  in  a  court  of  justice ;  and  we  are  not  to  be 
told  that  it  is  technical  to  maintain,  in  defense  of  what 
has  heen  regarded  as  one  of  the  commonest  and  surest 
rights  in  anv  free  country— freedom  of  speech— that  when- 
ever it  is  drawn  in  question,  it  shall  be  drawn  in  question 
on  the  surest  and  most  faithful  evidence. 

The  learned  manager  has  said  that  you  are  familiar,  as 
a  part  of  the  daily  routine  of  your  Congressional  duties, 
with  the  habit  of  stenographic  reporting  and  reproduc- 
tion in  the  newspapers,  and  that  you  rely  upon  it  habitu- 
ally, and,  I  may  add,  to  be  habitually  correcting  it.  Cor- 
rection is  the  first  demand  of  every  public  speaker;  cor- 
rection and  revision  when  with  those  reports,  dependant 
npou  the  ear,  upon  the  sudden  strokes  of  the  ready  writer, 
may  not  be  the  formed  judgment  against  a  man  as  to  what 
is  said  by  him;  and  now  when  seditiously  this  newspaper 
has  undertaken  that  no  such  considerations  of  accuracy 
should  be  afforded  to  the  President  of  the  United  States 
in  order  that  that  speech  should  be  spread  before  the 
country  with  all  its  imperfections- 
Mr.  BUTLER,  interrupting- 1  pray  correction,  sir.  I 
have  not  said  that  I  said  that  the  speech  of  the  President's 
Private  Secretary  should  not  go  to  the  public. 

Mr.  EVAR  I  S  —The  instructions  of  the  editor  were  that 
the  speech  should  be  reported  with  all  its  imperfections  as 
caught  by  the  shorthand  writer,  without  the  opportunity 
for  that  revision  which  every  public  speaker  at  the  hust- 
ings or  in  the  halls  of  debate  demands,  as  a  primary  and 
Important  right.  Whenever,  therefore.  Mr.  Clephane 
shall  rise  and  speak  from  memory,  swearing  to  his  accu- 
racy, or  w  hen  he  shall  produce  his  notes  and  transcribe 
— us  in  the  Watson  case— some  foundation  for  the  proof  of 
his  word  in  this  case,  will  then  have  been  made. 

Mr.  Tinker  was  again  called  by  Mr.  BUTLER,  and  made 
the  following  statement :— Yesterday  when  I  was  called 
upon  the  stand  I  was  attending  to  my  duties  in  the  telo- 

r'aph  office,  In  the  gallery:  1  hadn't  a  moment's  notice  that 
was  to  ho  called;  1  then  telegraphed  to  the  Office  for  the  i 
manuscripts  contained  in  the  package  that  was  there,  that  I 
I  had  been  previously  examined  about  before  the  managers; 
These  documents  were  brought  to  me  by  a  boy  from  the  1 
ollice,  and  I  brought  them  with  me  to  the  stand,  and  last 
night  I  deposited  them  in  the  office  of  the  Sergeant-at- 
AmiB,  and  thi  i  morning  I  brought  ono  of  those  packages  on 
the  stand  atid  opened  it  here,  supposing  it  to  he  the  one  on 
which  I  was  to  be  examined;  but  when  I  saw  the  report- 
ers were  put  to  trouble  about  it,  I  went  to  my  ollice  while 
Mr.  Clephane  was  on  the  stand,  and  1  have  now  got  the 
speech  telegraphed  bv  the  Associated  Press  on  the  18th  of 
August,  18W. 

Mr.  ST  A  N  B  E  K  Y— What  document  was  that  which  Mr. 
Butler  banded  to  you? 

Witness  That  was  one  of  the  documents  on  which  I 
was  examined. 

Mr.  STANBERY-If  that  is  not  the  speech  of  18th  Au- 
gust- 
Mr.  BUTLER— That  is  the  22d  of  February  speech. 
(Laughter.)   You  will  find  out  what  that  document  is  in 


good  time,  gentlemen.  (Laughter.)  To  the  witness- 
Now,  sir,  will  you  give  me  the  document  I  a  k  d  tor? 
(Document  produced).  Is  this  the  document  tbat  \  ou  sup- 
posed you  were  testifying  about,  then?   A.  Yes,  air. 

Q.  Do  you  give  the  same  testimony  about  that? 

Mr.  STANBERY— That  won't  do. 

Mr.  BUTLER— We  will  give  you  all  the  delay  possible. 
(Laughter.)  To  the  witness— Now,  sir,  will  von  tell  us 
whether  this  waB  sent  through  the  Associated  Press?  It 
bears  the  marks  of  having  been  sent.  It  is  taken  from  the 
files  of  that  day.  From  the  course  of  business  in  vour 
office  have  you  any  doubt  of  its  having  been  sent?  A. 
None  whatever, 

Mr.  CARTER,  of  the  counsel,  objected  to  the  witness1 
opinions. 

Q.  After  that  speech  was  sent  out,  did  you  see  it  pub- 
lished by  the  papers  as  the  Associated  Press  report?  A.  I 
can't  say  positively  ;  I  think  I  did. 

Q.  Was  that  brought  to  your  office  for  the  purpose  of 
being  transmitted,  whether  it  was  or  not?  A.  I  did  not 
personally  receive  it,  but  it  is  among  the  Associated  Press 
despatches  sent  on  that  day. 

James  B.  Sheridan  recalled. 

Mr.  BUTLER— Will  3rou  examine  that  manuscript  and 
say  if  you  see  any  of  your  handwriting  in  it?  A.  I  see  my 
writing  here. 

Q.  What  is  that  you  have  got  there?   A.  It  is  a  report  of 
the  speech  made  by  the  President  on  the  18th  of  August. 
Q,  What  year?  A.  I860. 

Q.  Have  you  ever  seen  Mr.  Moore  write?  A.  A  good 
many  years  ago  when  he  used  to  report  for  the  National 
Intelligencer,  and  I  was  a  reporter  ior  the  Washington 
Union. 

Q.  He  was  a  reporter  also?  A.  Yes,  sir. 
Q.  Are  there  any  corrections  made  in  that  report?  A. 
Yes,  sir. 

Q.  Did  you  see  any  of  them  made?  A.  No,  sir. 

Q.  Is  that  the  manuscript  that  was  prepared  in  the  Pre- 
sident's office?  A.  I  think  it  is ;  I  am  pretty  certain  that 
it  is. 

Q.  No  doubt  in  your  mind?   A.  Not  the  least. 

Q.  Was  the  President  there  to  correct  it?   A.  No.  Fir. 

Q.  Then  he  did  not  exercise  that  great  constitutional 
right  of  revision  to  your  knowledge?  A.  Didn't  see  the 
President  after  he  left  the  east  room. 

Q.  Do  pou  know  whether  Colonel  Moore  took  any  me- 
moranda of  that  speech?  A.  I  do  not;  there  was  quite  a 
crowd  there. 

You  pick  out  and  lay  aside,  sir,  the  portions  that  are  in 
your  handwriting. 

[Witness  selects  a  portion  of  the  manuscript.] 

Q.  Do  you  think  you  have  aU  that  is  in  your  handwrit- 
ing?  A.  No,  sir. 

Cross-examined  by  Mr.  EVARTS.— Q.  You  have  selected 
the  pages  that  are  in  vour  handwriting?  you  have  them 
before  you?  A.  Yes,  sir. 

Q.  How  large  a  proportion  do  they  make  of  the  whole 
manuscript?   A.  I  could  hardly  tell. 

Q.  Now  was  this  whole  manuscript  made  as  a  transcript 
from  your  notes?   A.  This  part  that  I  wrote  out. 

Q.  The  whole  was  not?  A.  No,  sir. 

Q.  Then  it  is  only  the  part  that  you  now  hold  in  vour 
hands  that  was  produced  from  the  stenographic  original 
notes  which  you  have  brought  in  evidence  here?  A.  Yes, 
sir. 

Q.  Did  you  write  it  in  yourself,  from  vour  stenograph; 
notes,  following  the  latter  with  vour  ears,  or  were  vour 
notes  read  to  you  by  any  other  person?  A.  I  w  vote  it  from 
my  own  notes,  reading  my  notes  while  I  wrote. 

Q.  Have  you  made  any  subsequent  comparison  of  the 
manuscript  now  in  your  hands  with  yoai  stenographic 
notes?  A.  I  have  not. 

Q.  When  was  this  completed  on  vour  part9  A.  A  very 
few  minutes  after  the  speech  was  delivered. 

Q.  What  did  you  do  with  the  manuscript  after  von  went 
from  the  Executive  Mansion?  A.  I  hardly  know;  it 
went  from  the  table  just  as  I  wrote  it.  I  am  not  certain 
about  it. 

Q.  And  that  ended  your  connection  with  it?  A.  Yes, 
sir. 

Mr.  EVARTS— It  Ib  desired  that  you  should  have  vour 
original  stenographic  notes  here. 

Mr.  BUTLER— Put  your  initials  on  them.  One  of  ray 
associates  desires  me  to  put  this  question  which  I  suppose 
you  answered  before :— Whether  that  manuscript,  which 
you  have  produced  in  your  handwriting,  was  a  true  tran- 
script of  your  notes  of  that  speech?  A.  It  was  sir;  I  won't 
say  it  was  written  out  exactly  as  it  was  delivered. 

Q.  What  was  the  change,  sir,  if  any?  A.  I  don't  know 
that  there  were  any  changes,  but  frequently  in  w  riting  we 
exercise  a  little  judgment;  we  don't  always  write  out  a 
speech  just  as  it  is  delivered. 

Q.  Is  that  a  substantially  true  version  of  what  the  Presi- 
dent said?  A.  It  is. 

Examination  of  Francis  II.  .Smith. 

Francis  H.  Smith,  sworn  and  examined  by  Mr.  BUT- 
LER—Q.  Mr.  Smith,  are  you  the  official  reporter  of  the 
House?   A.  I  am,  sir. 

Q.  How  long  have  you  been  bo  engaged?  A.  In  the  posi- 
tion I  now  hold,  since  the  fifth  of  January,  i860. 

Q.  How  long  have  you  been  in  the  business  of  roporting? 
A.  Something  over  eighteen  years. 

Q.  Were  you  employed,  and  if  so,  by  whom,  to  mako  a 
report  of  the  President's  speech,  in  August,  186U?  A.  1  was 
employed  at  the  in-tance  of  the  Ageut  of  the  Associated 
Press— one  of  the  agents. 

Q.  Who  aided  in  that  report?  A.  Mr.  James  0.  Cle- 
phane and  Mr.  James  B.  Sheridan. 
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Q.  Did  vou  make  such  a  report.  A.  I  did. 
Q.  Have  von  got  your  notes?  A.  I  have. 
Q.  Here?   A.  Ye*,  sir. 
Q.  Produce  them? 
[Witness  produces  note*.] 

Q.  After  tou  had  mad.'  your  shorthand  report,  what  did 
▼on  do  then?   A.  Id  company  with  Mr.  Clephane  and  Mr.  , 
Sheridan.  I  retired  to  one  of  the  offices  in  the  Executive 
M  -vneion,  and  wrote  out  a  portion  of  my  notes. 

Q.  What  did  the  others  do?  A.  The  other*  wrote  ont 
other  portions  of  the  same  speech. 

Q.  What  wa«  done  with  the  portion  that  vou  wrote?  A. 
It  was  delivered  to  Colonel  Moore.  Private  Secretary  of  the 
presid<-nt.  sheet  by  sheet,  a*  written  by  me,  for  revision.  1 

Q.  How  came  you  to  deliver  it  to  Colonel  Moore?  A.  I 
did  it  at  his  request.  I 

ti.  What  did  he  do  with  it?  A.  Read  it  over  and  made 
certain  alterations. 

G.  Was  the  President  present  while  this  was  being  done? 
A-  tie  was  not. 

Q.  Had  Colonel  Moore  taken  any  memoranda  of  the 
speech  to  yonr  knowledge?  A.  I  am  not  aware  whether 
be  had  or  not. 

Q.  Did  Colonel  Moore  show  you  any  signs  by  which  he 
knew  what  the  I*resident  meant  to  say,  so  that  be  could 
Correct  his  speech?  A-  He  did  not ;  he  stated  to  me,  prior 
to  the  d«  livery  of  the  speech,  that  he  desired  permission  to 
revise  the  manuscript,  simply  to  correct  the  phraseology, 
nut  to  make  any  change  in  any  substatial  matter. 

Q.  Will  you  look,  and  see  if  you  can  And  any  portion  of  | 
yonr  man  iseript  a*  you  wrote  it  there?  A.  After  exa- 
mining it  I  recognize  some  of  it,  sir. 

Q.  separate  it  as  "veil  you  can? 

Witney  disengages  a  portion  of  the  manuscript. 

Q.  Have  you  now  got  the  portions  occurring  in  two  dif- 
frTnt  portions  of  the  speech  which  you  wrote  out?  A. 
Ye  ,  sir. 

Q.  Are  there  any  corrections  in  that  manuscript?  A. 
There  are.  sir,  quite  a  number. 

Q.  In  whose  handwriting,  if  you  know?  A.  In  the 
handwriting  of  Colonel  Moore,  so  far  as  I  see. 

Q.  Have  yon  written  ont  from  your  notes  since  the 
speech?  A.  I  have. 

Q.  Is  that  it  as  it  is  written  ont?  [Showing  manuscript 
to    itness.]  A.  It  is. 

Q.  Is  that  a  correct  transcript  of  your  notes?  A.  It  is, 
with  tw<_.  unimportant  corrections. 

Q.  Do  vou  remember  what  they  were?  A.  In  the  sen- 
tence. "I  could  embrace  more  by  means  of  -ileuce  by  let- 
ting silence  speak,  what  I  should  and  what  I  ourht  to 
sav."  should  have  been  "letting  silence  sp  ak  and  yon  i 
infer."  The  words  **and  you  infer"  had  teen  omitted, 
and  there  was  the  word  "overruling"  omitted  between  the  ! 
words  'Vnder  Providence." 

Cro^s-examined  bv  Mr.  EVARTS.— Q.  This  last  paper 
which  has  been  shown  yon  is  a  transcript  of  the  whole 
speech  -of  the  entire  speech?  A.  Yes,  rir. 

Q.  From  your  notes  exclusivelv?  A.  From  my  notes  ex- 
d  aively. 

Q.  Have  yon  anv  doubt  that  the  transcript  which  you 
mane  at  the  Executive  Mansion  from  vour  notes  was  cor- 
rectly made?  A.  I  have  no  doubt  the  transcript  made 
from  my  notes  at  the  Exeutive  Mansion  was  substan- 
tially and  correctly  made;  I  remember  that,  having 
L  arned  that  the  manuscript  was  to  be  revised.  I  took  the 
liberty  ot  making  certain  revisions  mvself  in  the  language, 
correcting  ungrammatical  expressions  (laughter),  chang- 
ing the  order  of  words  in  sentences,  in  certain  cases,  and 
corrections  of  that  sort. 

Q.  Those  are  liberties  then  you  took  in  writing  out  your 
own  notes?  Yea,  sir. 

Q.  Have  you  ever  made  any  examination  to  tee  what 
changes  you  have  made?  A.  I  have  not  and  cannot  now 
pint  th<  m  out. 

Q.  Well,  vou  have  made  a  more  recent  transcript  from 
your  notes,  did  you  allow  yourself  the  same  liberty  now? 
A.  I  did  not. 

Q.  That,  then,  you  consider  a  true  transcript  of  your 
notes?  A.  It  is,  sir. 

Q.  Do  yon  report  bv  the  same  system  of  sound  phono- 
graphy, as  it  is  called?  A.  I  hardly  know,  sir,  what  sys- 
tem 1  do  report  with ;  I  studied  shorthand  when  I  was  a 
bov.  mt  faag  to  school ;  the  system  of  rh  n.graphjaa  then 
r'inlished  br  Andrews  &  Boyle;  I  have  included  soiue 
eh  on  of  my  own  since  then,' and  made  various  changes. 

Q.  Can  yon  phonographic  reporters  write  out  from  one 
another's  report.  ?  A.  I  don't  think  any  one  could  write 
ot  t  my  notes,  sir,  except  mvself. 

Q.  Could  you  write  out  "anybody  else's?  A.  Probably 
not.  ur.le-9  written  with  a  very  great  degree  of  accuracy 
and  care. 

Mr.  Clephane  Recalled. 

James  0.  Clephane  recalled,  and  examined  by  Mr.  BUT- 
LER.  [Manuscript  shown.] 

O,  You  have  already  told  us  that  yon  took  the  speech 
and  wrote  it  out,  whether  that  is  the  manuscript  of  your 
writing  out?  A.  It  is,  sir. 

0.  Ha?  it  any  corrections?  Yes,  in  the  first  line. 

O.  Who  made  those?  A.  I  presume  they  were  made  by 
Colonel  Moore,  He  took  the  manuscript  as  I  wrote  it. 

Q.  >N  as  that  manuscript,  as  you  wrote  it,  a  correct  copy 
of  the  speech  as  made,  sir?  A.  I  can't  say  that  Badhe ivd 
as  perfectly  to  the  notes  in  the  report  as  I  did  in  that  of 
the  Chronicle. 

Q.  Was  it  substantially  accurate?  A.  It  was,  sir. 

Q.  Did  you,  in  any  ease,  change  the  sense?  A.  Not  at 
alL  sir.  only  the  f  >nn  of  expression. 

Q.  The  form  of  expression,  whv,  sir?  A.  Oftentimes 
when  it  obscured  the  meaning,  to  make  it  more  readaLL.-. 


Cross-examined  bv  Mr.  EVARTS-What  rules  of  rh  \:i?e 
did  you  prescribe  to  yourself  in  the  deviations  yon  made 
from  your  stenographic  notes?  A.  As  I  said,  sir,  I  made 
chances  in  the  form  of  expression. 

Q.  When  the  meaning  did  not  present  itself  t  •■  a» 
it  rhould.  yon  made  it  clear.  A.  I  will  say,  sir.  th.it  Mr, 
Johnson  i*  in  the  habit  of  speakine— 

Mr.  KVARTS,  inttrniptmg-W.  ll.  sir.  wp.s  that  it.  that 
when  the  meaning  did  not  present  itself  to  you  as  if 
should,  you  made  it  clear?   A.  Yes.  ?ir. 

Q.  What  other  rule  of  change  did  yo:i  allow  yourself? 
A.  No  other,  sir. 

Q.  No  grammatical  improvement?  A.  Yes.  sir;  I  may 
have— very  oft^n  the  singular  verb  was  rtsed  where,  per. 
haps,  the  plural  ought  to  be. 
Q.  You  corrected,  then,  the  grammar?   A.  Yea.  sir. 
Q.  Can  you  suggest  any  other  rule  that  you  followed? 
A.  I  cannot,  sir. 

Mr.  William  G.  Moore  examined. 

William  G.  Moore,  sworn  Examined  by  Mr.  BUTLER, 

Q.  What  is  vour  rank,  .-ir*  A.  I  am  a  paymaster  in  tue 
army,  Mr.  v*  ith  the  rank  of  Colonel. 

Q.  When  were  you  appointed,  sir?  On  the  14th  dav  of 
November.  Is66. 

Q.  Did  you  ever  pay  anybody  ?  (Laneftter.)  A.  No,  r-ir, 
not  with  government  funds,  sir.  (Laughter.) 

Q.  What  has  been  vour  duty  ?  A.  I  have  been  on  dity 
at  the  Executive  Mansion. 

Q.  What  kind  ot"  d.ity  ?  A.  I  have  been  in  the  capacity 
of  Secretary  for  the  President. 

Q.  Were  you  so  acting  before  you  were  appointed?  A.  I 
was,  sir. 

Q.  How  long  had  yoti  acted  as  Secretary  before  you  were 
appointed?  A.  I  wa=  directed  to  attend  the  President  in 
the  month  of  November,  1865. 

Q.  Had  you  been  in  the  army  prior  to  that  time.  A.  I 
had  been  a  major  and  a^tist^nt  adj uUnt-generaL 
Q.  Iii  the  Wjir  Deartment?   A.  Yes,  tir. 
C.  Did  sou  hear  the  Pre  sident's  speech  of  the  18th  of 
A'  gu.t,  1966?   A.  1  did.  :-ir. 
Q.  Did  you  take  any  notes  of  it?   A.  I  did  not,  sir. 
Q.  Look  at  the  manuscript  which  lie?  there  before  you, 
and  see  whethor  you  corrected  it?   I  don't  care  whether 
you  examined  it  at  alL  Did  you  correct  any  portion  of  it? 
A.  Yes.  sir. 

Q.  Where  ^ore  the  corrections  made?  A.  In  an  apart- 
ment of  the  Executive  Man-ion. 

Q.  Who  were  in  the  aopartroent  when  you  made  the 
correcti  n.-?  A.  Fram  is  IL  Smith,  James  B.  Sheridan,  and 
James  O.  Clephane,  and,  I  think,  Mr.  Hatland,  of  the  As- 
sociated Press. 

Q.  Had  you  any  memorandum  from  the  President  by 
which  to  correct  it  ?  A.  None.  sir. 

Q.  Do  you  claim  to  have  the  power  of  remembering, 
after  hearing  a  speech,  what  a  man  says  ?  A.  I  do.  not.  rir. 

Q.  Didn't  you  know  that  the  Presid  -nt,  on  that  occa- 
sion, had  been  exercising  his  greater  constitutional  right  of 
"freedom  of  speech." 

Mr.  CUKTI&— That  puts  a  question  of  law  to  the  wit- 
ness, (Laughter.) 

Q.  Didn't  you  so  understand  it,  sir?  A.  I  so  understood 
it,  sir. 

Mr.  STANBERY— We  are  to  understand,  then,  that  it 
is  constitutional  to  exercise  freedom  of  speech. 

Mr.  BL'TLER— That  it  is  constitutional  to  exercise  it  in 
this  way,  it  may  be  constitutional,  I  think,  not  decent. 

Q.  How  dare  you  correct  the  President's  ereat  constitu- 
tional right  of  freedom  of  speech,  without  anv  memoranda 
to  do  it?   (Laughter.)   A.  The  authority  I  assumed. 

9-  How  came  you  to  assume  the  authority  to  correct 
this  great  constitutional  right?  A.  It  is  a  ditacult  question 
to  answer. 

Q.  Why  should  vou  assume  the  authority  to  correct  his 
speech?  A,  My  object  was  as  the  speech  was  extempora- 
neous, simply  to  correct  the  language  and  not  to  change 
the  substance. 

Q.  Did  yon  change  the  substance  in  any  way?  A.  Not 
that  I'm  aware  ol 

Q.  Are  there  not  pages  there  where  votir  corrections 
comprise  the  most  of  it?  A.  I  am  not  aware,  sir,  that 
there  is,  from  a  hasty  examination  I  have  made  anv  one 
change,  perhaps  there  may  be  a  single  exception  where  my 
writing  predominates,  there  are  p  tees  where  there  are  era- 
1  sures,  but  whether  or  not  I  erased  th?m  I  d  m't  know. 
I  Q.  Do  you  know  whether  anybody  else  did  so*  A'  No, 
eir. 

Q.  Did  you  do  that  revision  by  direction  of  the  Presi- 
|  dent?  A.  I  did  not.  sir.  so  far  as  I  recollect. 
[     Q.  He  did  not  direct  you?  No.  sir? 

O.  Did  you  say  to  Mr.  Smith,  th  m  and  there,  that  vou 
did  it  by  the  direction  of  the  President*  A.  Not  that  t  re- 
member, sir. 

Q.  You  mean  to  sav  that  you  made  these  alterations  and 
j  corrections  upon  the  very  solemn  occasion  of  this  speech, 
without  any  authority  whatever?  A.  That  is  my  impres- 
sion. 

Q.  After  you  made  the  revision,  did  you  show  it  to  the 
!  President?  A.  No,  sir. 

I    Q.  Did  you  ever  tell  him  that  vou  had  taken  that  liberty 
!  with  his  constitutional  rights?    (Laughter.)  A.  I  can't 
recollect  that  I  did. 

Q.  As  you  corrected  the  paper  what  did  you  do  with  the 
manuscript?  A.  The  manuscript  as  it  was  revised  was 
banded  to  the  agent  of  the  Associated  Press,  who  sent  it  to 
the  otnee  that  it  might  be  published  in  the  afternoon  pa- 
pers, 

Q.  Was  it  published  in  the  afternoon  papers?  A.  I  have 
do  doubt  of  it. 
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Q.  Was  that  epeech  purporting  to  come  from  the  Provi- 
dent published  from  the  Associated  Press  despatches?  A. 
I  don't  know,  sir;  it  reached  the  Associated  Press. 

Q.  Was  the  same  speech  published  in  the  Intelligencer  7 
A.  The  speech  was  published  iu  the  Intelligencer. 

Q.  Is  that  the  paper  taken  in  the  Executive  Mansion? 
A.  Yes,  sir. 

Q.  Was  it  at  that  time?   A.  It  was  at  that  time. 

Q.  Aud  seen  by  the  President?   A.  I  presume  it  was,  sir. 

9.  Did  he  ever  chide  you  or  say  you  hud  done  wrong,  or 
misrepresented  him  in  this  speech  at  all?  A.  He  did  not, 
sir. 

Q.  Never  down  to  this  day?  A.  He  has  never  done 
so,  sir. 

Q.  Has  he  ever  said  there  was  anything  wrong  about  it? 
A.  I  have  never  heard  him  say  so. 
Cross-examination  waved. 

Mr.  BUTLER— I  now  propose,  with  your  Honor's  leave 
and  that  of  the  Senate,  to  read  the  epeech  as  corrected  by 
Colonel  Moore,  unless  that  is  objected  to:  I  propose  to  put 
in  evidence  the  report  of  Mr.  Smith,  the  Associated  Press 
report,  and  the  report  of  the  Chronicle.  You  are  aware, 
sir.  that  the  President  complains  in  his  answer  that  we  do 
not  give  the  whole  speech.  We  have  now  all  the  versions 
that  we  can  conveniently  give  of  the  whole  speech.  If  not 
objected  to,  we  will  put  them  all  in,  otherwise  I  will  only 
put  iu  the  extracts. 

Mr.  P:\~ARTS— Which  do  you  now  offer? 

Mr.  BUTLER — All ;  1  guess  we  will  get  through  with  the 
whole  of  it. 

Mr.  EVARTS— You  have  proved  by  a  number  of  wit- 
nesses the  version  which  passed  under  Colonel  Moore's 
eye. 

Mr.  BUTLER,  intemipting-I  think  I  must  ask  that  the 
objection  must  be  made  in  writing. 

Mr.  EVA  UTS— Before  it  is  made? 

Mr.  BUTLER— No,  sir;  as  it  is  made. 

Mr.  EVARTS,  continuing— And  the  speech,  as  It  is 
proved  in  Mr.  Smith's  copy  and  Mr.  Sheridan'?  copy, 
we  regard  as  in  the  shape  of  evidence— the  accuracy 
of  the  report  to  be  judged  of  as  being  competent  evi- 
dence on  the  subject.  The  speech  in  the  Chronicle 
we  do  not  understand  to  be  supported  by  any  such  evi 
dence.  We  shall  object  to  that  as  not  being  authenti- 
cally proved.  The  speech  in  the  intelligencer 
seems  to  have  been  overlooked  by  the  honorable 
manager,  as  it  is  not  produced.  The  Chronicle's 
speech  we  consider  as  not  being  proved  by  authentic 
evidence  submitted  to  the  court.  The  stenographic  re- 
ports of  the  former,  with  proper  proof  to  support  them, 
and  which  is  competent,  may  be  considered  accurate, 
their  accuracy  to  be  subject  of  remark,  of  course,  and  with- 
out desiring  here  to  anticipate  the  discussion  as  to  whether 
any  of  the  evidence  that  is  offered  here  with  reference  to 
the  eleventh  article  is  admissible,  and  saving  that  for  the 
purpose  of  discussion  in  the  body  of  the  case,  we  will 
make  no  other  objection  to  the  reading  of  the  speeches. 

Mr.  BUTLER— Do  you  want  the  whole  of  them  read? 

Mr.  EVARTS— Whichever  version  you  wish. 

Mr.  BUTLER- -We  will  put  them  all  in  evidence— we 
will  read  one. 

Mr.  TIPTON  moved  to  take  a  recess  of  fifteen  minutes. 

Mr.  TRUMBULL  suggested  the  motion  be  modiiied  to 
an  adjournment  until  three  o'clock,  so  as  to  take  up  the 
order  in  regard  to  the  ticket  system.  He  made  a  motion 
accordingly,  which  was  lost. 

The  question  was  put  on  taking  the  recess,  which  was 
agreed  to. 

Adjournment. 

After  the  recess,  Senator  GRIMES  moved  that  when  the 
Senate,  sitting  as  a  court,  adjourn  to-day,  it  adjourn  to 
meet  on  Monday  next. 

Senator  DRAKE  called  for  the  veas  and  nays. 

The  vote  was  taken,  aud  resulted  yeas,  19;  nays,  28,  as 
follows:— 

Yeas.— Messrs.  Buckalew,  Corbett,  Davis,  Dixon,  Fc- 
ssenden.  Vow  ler.  Grimes,  Henderson,  Hendricks,  John- 
son, McCrccry,  Norton,  Patterson  (Tcun.),  Ramsey,  Su  tls- 
bury,  Trumbull,  Van  Winkle,  Vickersa  and  Wilson— 19. 

N  ayr.— Mesers.  Anthonv,  Cameron.  C  ittell,  Chandler, 
Cole,  Conkling,  Conuess,  Cragin,  Drake.  Edmunds,  Ferry, 
Frelinghuvsen,  Howard,  Howe.  Morgan,  Morrill  (Me.), 
Morrill  (Vt.).  Nye,  Patterson  (N.  H).  Pomeroy,  Koss, 
Sprague,  Stewart,  Thayer,  Tipton,  Willey  aud  Williams 
—28. 

The  A 11  (rust  Speech. 

Mr.  BUTLER  proceeded  to  read  the  manuscript  of  the 
President's  speech  of  17th  August  speech,  lc66,  as  reported 
by  Mr.  Smith,  and  without  the  corrections  made  in  the  re- 
port by  Colonel  Moore. 

Senator  ANTHONY  proposed  to  call  up  the  order  w  hich 
he  h:id  previously  offered  in  legislative  session  in  reference 
to  the  admission  of  a  reporter  for  the  Associated  Proas  on 
the  floor  of  the  Senate. 

The  Chief  Justice  ruled  that  it  was  not  in  order. 

Senator  Conkling  offered  it  originally. 

Mr.  ANTHONY—Then  I  move  that  the  presiding  officer 
bo  Authorized  to  assign  a  phico  on  the  tloorof  the  Senate 
to  the  reporter  of  the  Associated  Press. 

Mr.  CONKLING— One  -ingle  reporter. 

The  Chief  Justice  ruled  that  the  proposition  was  not  in 
order. 

Mr.  EVARTS  naked  Mr.  Butler  what  copies  or  versions 
of  the  President's  speech  he  considered  in  evidence. 

Mr.  BUTLER  said  he  considered  two  copies  iu  evidence; 
the  one  made  by  Mr.  Smith  and  the  one  w  hich  had  been 
corrected  by  the  President's  privato  secretary. 

Mr.  EVAHTS-And  no  other? 


Mr.  BUTLER— I  do  not  offer  the  Chronicle,  not  because 
it  is  not  evidence,  but  I  have  the  same  things  in  Mr. 
Smith's  report. 

Mr.  EVARTS— Then  it  is  those  two  reports  vou  offer? 

Mr.  B!  TLER-Yos;  and  they  will  be  both'  printed  aa 
part  of  the  evidence. 


The  Cleveland  Oration. 

William  N.  Hudson,  sworn  and  examined  by  Mr.  BUT- 
LEH.— Q.  What  is  your  business?  A.  I  am  a  journalist  by 
occupation. 

§.  vvhere  is  your  home?   A.  In  Cleveland.  Ohio. 
.  What,  paper  are  you  in  charge  of,  or  do  vou  edit? 
A.  The  Cleveland  Leader. 

Q.  Where  «  ere  you  about  the  3d  or  4th  of  September, 
18^?    A.  In  Cleveland. 

Q.  What  was  your  business  then?  A.  I  was  then  one  of 
the  editors  of  the  Leader. 

Q.  1  >id  you  hear  a  speech  by  President  Johnson  from  the 
balcony  of  the  hotel  there?   A.  I  did. 

Q.  Did  you  report  it?   A.  I  did,  with  the  assistance  of 
another  reporter. 
Q.  Who  is  he?   A.  His  name  is  Johnson. 
Q.  WaB  y,,ur  report  published  in  the  paper  the  next  day? 
A.  It  was. 
O.  Have  you  a  copy  of  it?   A.  I  have. 
[Witness  produced  it.] 

Q.  Have  you  your  original  notes?   A.  I  have  not. 
Q.  Where  are  they?  A.  I  cannot  tell ;  they  are  probably 
destroyed. 

Q.  What  can  you  show  as  to  the  accuracy  of  your  re- 
port? A.  It  was  a  verbatim  report,  except  in  portions;  a 
part  was  verbatim  and  a  part  substantial. 

Q.  Does  the  report  distinguish  the  parts  which  are  not 
verbatim  from  the  parts  which  are?   A.  It  does. 

Q,  State  whether  anything  that  Mr.  Johnson  said  is  left 
out? 

Mr.  EVARTS- -Which  Johnson-the  President  or  the 
reporter  Johnson? 

Mr.  BUTLER— I  mean  Andrew  last  aforesaid.  (Laugh- 
ter.) 

Witness— The  report  leaves  out  some  portions  of  Mr. 
Johnson's  speech,  and  states  them  in  a  synoptical  form. 

Q  Was  anything  of  it  there  which  is  not  said?  A. 
There  are  words  used  which  he  did  not  use.  In  stating 
the  substance  of  what  was  said  there  is  nothing  substan- 
tially Htated  which  was  not  said. 

Q.  When  w  as  that  report  prepared  ?  A.  It  was  prepared 
on  the  evening  of  the  delivery  of  the  speech. 

Q.  Did  you  see  it  after  it  w  as  printed?   A.  I  did. 

Q.  Did  you  ever  examine  it?   A.  I  did. 

Q.  What  can  you  say  a8  to  the  accuracy  of  the  report 
whenever  the  words  are  purported  to  be  given?  A.  '1  o  the 
be6t  of  my  recollection  it  w  as  accurate. 

Q.  How  far  is  it  accurate  when  the  substance  purports 
to  be  given?  A.  It  gives  substance  -  the  sense  n  ithout  the 
worda. 

Q.  Taking  the  svnoptiral  part  and  the  verbatim  part  of 
the  report,  does  the  v.  nolo  together  give  the  substance  of 
what  he  said  on  that  occasion?  By  way  of  illustration 
take  this  part:— "Haven't  you  got* the  court?  Haven't 
you  got  the  Attorney-General?  Who  is  your  Chief  Jus- 
tice?" Is  that  the  synoptical  part,  or  is  that  verbatim  re- 
port?  A.  It  is  part  of  the  verbatim  report. 

Cross-examined  by  Mr.  EVARTS  -  This  newspioer 
which  you  edit,  and  for  which  you  report,  was  it  of  tho 
politics  of  the  President,  or  of  opposite  opinion  in  politics? 
A.  It  was  Republican  in  politics. 

Q.  Opposite  to  the  views  of  the  Presdent  as  you  under- 
stand them?   A.  Yes. 

Q.  At  what  time  was  thi«  speech  made?  A.  On  the  3d 
of  September,  about  nine  o'clock  in  the  evening. 

Q.  When  did  it  conclude?  A.  I  think  about  a  quarter 
before  ten  o'clock. 

Q.  Was  there  a  large  crowd  there?   A.  There  was. 

Q.  Consisting  of  the  people  of  Cleveland?  A.  Of  the 
people  of  Cleveland  and  of  the  surrounding  towns. 

Q.  This  balcony  from  which  the  President  spoke,  was 
that  al-o  crowded?  It  was. 

Q.  Where  were  you?  I  was  on  the  balcony. 

Q.  Were  you  in  sight  of  tho  President?   A.  Yes. 

Q.  And  what  conveniences  or  arrangements  had  you  for 
taking  notes?   A.  I  took  notes  on  mr  knees. 

(,>.  Where  did  you  get  the  light  from?  A.  From  the  cas 
above. 

Q,  At  what  time  that  evening  did  you  begin  to  write 
out  your  notes?   A.  About  eleven  o'clock. 

O.  When  did  you  finish?  A.  Between  twelve  and  one 
o'clock. 

Q.  When  did  the  paper  go  to  press?  A.  Between  throe 
ana  four  o'clock  in  the  morning. 

Q.  Did  you  write  the  synoptical  parts  from  your  notes, 
or  froua  ynur  recollection  of  the  drift  of  the  speech?  A. 
From  mv  notes. 

(,».  Vou  added  nothing,  you  think,  to  vour  notes?  A. 
Nothing. 

Q.  But  you  did  not  produce  all  that  was  in  the  notes? 
A.  I  did  not;  I  endeavored  to  copy  the  substance  of  what 
the  President  said. 

Q.  You  mean  the  meaning,  do  vou  not;  that  is  the  drift 
of  it?    A.  Yes. 

(J.  What  vou  mean  exactly  is  that,  that  you  meant  to 
give  the  drift  r>f  the  wholu  when  you  did  not  report  ver- 
batim t  A.  Yes. 

Q.  Did  you  not  leavo  out  auy  other  drift?  A.  Not  to  my 
recollection. 

Q.  Have  you  ever  locked  to  sec?  A.  I  have  not  com- 
pared tho  speech  with  any  full  report  of  it. 
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q.  Or  with  your  own  notes?  A.  I  did  subsequently  com- 
pare the  speech  with  note.-. 

Q.  This  drift  part?  A.  I  mean  to  say  that  I  compared 
this' report  with  my  notes.  # 

Q.  The  part  that  is  synoptical,  did  you  compare  that  with 
your  notes?   A.  Ves. 

Q.  When?   A.  The  next  day.  . 

Q.  When  did  your  notes  disappear?  In  the  course  of  two 
weeks?   A.  They  were  not  preserved  at  all. 

Q.  Are  von  sure  that  you  compared  the  report  of  your 
note*  the  "following  day?   A.  I  am. 

Q.  Did  you  destroy  your  notes  lutentionally  ?  A.  I  did 
not. 

Q.  Then  where  arc  they?   A.  I  cannot  tell. 

Q.  Now.  in  reference  to  the  part  of  the  speech  whicn  you 
say  von  reported  verbatim,  did  you  at  any  time,  after 
writing  them  out  that  night,  compare  tho  transcript  with 
the  notes?  A.  I  did.  .  ? 

Q.  For  the  purpose  of  seeing  that  it  was  accurate  ?  A. 
Yes. 

Q.  When  was  that  ?   A.  Next  day. 

Q.  With  what  assistance?  A.  Without  any  assistance, 
to  the  best  of  my  memorv. 

Q.  Did  vou  find  any  chanse?  A.  There  were  some  ty- 
pographical errors  in  the  reading  of  the  proof;  there  were 
no  material  errors.  . 

Q.  Were  there  no  errors  in  the  transcript  from  your 
notes?  A.  I  did  not  compare  the  transcript  with  my 
notes:  I  compared  it  an  \  riuted. 

Q.   With  what?   With  my  notes. 

Q.  That  was  not  mv  question ;  but  you  did  compare  the 
speech  as  printed  with  your  notes,  and  not  with  the 
transcript?  A.  Yes,  with  my  notes;  not  with  the  trau- 

WQ.PDid  yon  find  that  there  were  any  errors  in  the 
printed  report  as  compared  with  the  original  notes?  A. 
There  were  some  typographical  errors. 
6.  And  no  others?  A.  Not  that  I  remember. 
Q.  Are  you  prepared  to  say  that  you  compared  the 
printed  paper  next  morning  with  your  phonographic 
notes,  and  the  report  in  the  printed  paper  was  absolutely 
correct?   A.  They  were  not  phonographic  notes. 

Q.  What  were  they?  Common  writing,  written  out  in 
long  hand?   A.  Ves.  air. 

Q.  Now,  do  you  mean  to  say  that  you  can  write  out  in- 
long  hand,  word  for  word,  a  speech  as  it  comes  from  tho 
mouth  of  a  speaker?  A.  In  this  instance  I  did  write  out 
portions  of  the  speech. 

Q.  Then  you  did  not  even  have  notes  that  were  worth 
making  except  oi  a  part  of  the  speech?   A.  That  is  alL 

Q.  And  you  made  the  synopsis  of  the  drift  as  it  went 
along?  A."  Yes.  ,  . 

Q.  How  did  you  select  the  parts  where  you  should  re- 
port accurately  and  the  parts  where  you  should  give  the 
drift?  A.  Whene\er  it  was  possible  to  report  correctly 
and  full  I  did  so,  and  when  I  was  unable  to  keep  up  I  gave 
the  substance.  There  were  times  during  the  speech, 
owing  to  the  slowness  with  which  the  speaker  spo^e. 
when  a  reporter  writing  in  longhand  was  able  to  keep  up 
witn  the  remarks  of  the  President. 

Q.  Then  this  report  was  not  made  by  the  aid  of  steno- 
graphy or  shorthand?   A.  No.  sir. 

Q.  Did  you  abbreviate  or  write  out  the  words  in  full 
when  you  did  write?  A.  I  abbreviated  in  many  instances. 
Q.  Do  you  recollect  them?  A.  I  do. 
Q.  Can  you  give  an  instance  of  one  of  your  abbrevia- 
tions?  A.  I  cannot. 

Q.  Without  any  printed  paper  before  you.  how  much  of 
the  President's  speech,  as  made  at  Cleveland  on  the  3d  of 
September,  can  you  repeat?   A.  None  of  it. 

er:  verbatim,  none, 
the  drift  of  some  of  it? 

Q.  As  you  understand  it  and  recollect  it?   A.  Yes. 
Q.  Do  vou  mean  it  to  be  understood  that  you  wrote  down 
one  single  sentence  of  the  President's  speech,  word  for 
word,  a.-  it  came  from  his  month?   A.  Yes. 

Q.  Point  out  any  such  sentence?  A.  The  sentence  that 
was  re.ui  by  the  manager  was  written  out  word  for  word. 

Q.  Do  vou  mean  to  say  that  any  ten  consecutive  lines  of 
your  report  printed  in  your  newspaper,  you  wrote  down  in 
long  hand,  word  for  word,  as  they  came  from  the  Presi- 
dent's mouth?  A.  I  cannot  tell  how  much  of  it  I  wrote 
down  at  this  distance  of  time;  I  have  the  impression,  how- 
ever, that  there  was  as  much  of  it  as  that. 

Q. 'Can  you  say  anything  more  than  that  you  intended 
to  report,  as  ucarh  .a  you  eould  and  as  well,  under  the 
circu instances,  without  the  aid  of  short-hand  faculty, 
what  the  President  said?  A.  lean  say  in  addition  to  that 
part,  there  are  parts  of  the  Bpecch  which  aro  reported  as 
he  said  it. 

Q.  Do  yon  say  so  from  your  preeent  memory?  A.  From 
m\  memory  of  the  method  with  which  the  notes  were 
taken. 

Q.  What  parts  can  you  so  state  to  be  verbatim?  A.  I 
cannot  swear  that  they  arc  hi.*  absolute  words  in  all  cases. 
1  will  swear  that  it  is  au  accurate  report. 

What  do  you  mean  by  accurate? 
But  not  absolute;  I  meau  to  say  that  it  is  a  report  which 
fives  the  general  form  of  each  sentence  as  it  was  uttered, 
perhaps  varying  in  one  or  two  words. 

Q.  Vou  mean  to  say  yo.i  intended  to  report  as  well  as 
you  could,  without  the  aid  of  shorthand  facilities?  A.  I 
say,  in  addition,  that  there  arc  portions  which  are  re- 
ported verbatim. 

Q.  Now,  I  want  vou  to  tell  me  whether  thaLfvhich  pur- 
ports to  be  verbatim  is,  to  your  memorv  and  Knowledge, 
accurately  reported?  A.  It  is  accurately  reported;  I  can- 
not say  it  is  absolutely  accurate. 
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eptember,  can  you  repeat?  A.  None 
6.  None  of  it?  A.  N one  whatever :  i 
Q.  Do  yea  think  you  could  give  the 

l.  I  think  I  might. 


Q.  The  whole  of  it?  A.  Yes. 

Q.  In  reference  to  the  part  of  the  speech  of  which  yon 
did  not  profess  to  report  verbatim,  what  assurance  have 
you  that  you  did  not  omit  part  of  the  speech?  A.  I  endea- 
vored to  report  the  substance  and  meaning  of  the  speech ; 
I  cannot  say  that  I  did  cive  it  all? 

Q.  What  assurance  have  you  that  some  portions  of  the 
speech  v  ere  not  omitted  entirely  from  year  xyn»i,tt<<d 
view?  A.  I  vas  able  to  report  nearly  every  sentence,  and 
am  conlid.-nt  that  I  did  not  fail  to  take  notes  of  any  para- 
graph of  his  speech. 

Q.  That  is  to  pay  you  arc  confident  that  nothing  which 
would  have  been  a  narasraph  after  it  was  printed  H  as 
left  out  by  you?   A.  lie  did  not  apeak  in  paragraphs. 

Q.  You  Bay  you  are  sure  you  did  not  leave  out  what 
would  be  a  paragraph;  did  vou  leave 'out  n  hat  would  be 
half  a  paragraph?  A.  I  endeavored  to  give  tee  substance 
of  the  President's  remarks  in  every  subject  that  the  Presi- 
dent took  up. 

9-  This  synoptical  report  which. is  made  out,  was  it  any- 
thing but  your  original  notes?  A.  It  was  condensed  irom 
them. 

Q.  That  is  tc  say,  your  original  synoptical  views,  as 
written  down  were  again  red  ;ced  in  a  shorter  compeud 
by  you  that  night?  A.  Partly  so. 

Q.  Still  you  think  that  in  that  la«t  analysis  vou  had 
the  whole"  of  the  President's  speech?  A.  I  endeavored 
to  give  the  meaning  of  it. 

Q.  Can  you  protend  to  say  that,  in  reference  t  1  any  of 
that  portion  of  your  report,  it  is  presented  in  a  shap a  in 
which  any  man  should  be  judged  as  coining  from  his  own 
mouth? 

Mr.  BUTLER— I  object  to  the  question. 

Mr.  EVARTS— I  ask  of  the  witness  if  he  professes  to 
state  that  in  this  synoptical  portion  of  the  printed  speech 
made  by  him  it  is  so  prwiu-eil  as  to  be  properly  judged  as 
having  come  from  the  mouth  of  the  speaker. 

Mr.  BUTLER— No  objections  to  that. 

Witness— I  can  only  say  that,  to  the  best  of  my  belief, 
this  is  a  fair  report  of  what  was  said. 

Q.  In  your  estimation  and  belief.1'  A.  In  my  estimation 
and  belief. 

Q.  You  speak  of  a  reporter  named  Johnson,  who  took 
part,  as  I  understand  you,  in  that  business.  What  part 
did  he  take?  A.  He,  also,  took  notes  of  what  Mr.  Johnson 
Baid. 

Q.  Wholly  independent  of  you?  A.  Wholly  independent 
of  me. 

Q.  And  the  speech,  as  printed  in  your  papr-r,  was  not 
from  his  notes?  A.  It  was  niadj  up  from  mine,  with  the 
assistance  of  his. 

Q.  Then  you  condensed  and  mingled  the  reporter.  John- 
son's, report  and  your  own,  and  produced  this  printed  re- 
Bult?  A.  Yes. 

Q.  What  plan  did  Johnson  proceed  on  in  getting  the 
draft  of  effect  of  the  President's  speech?  A.  Johnson  took 
as  full  noteB  as  possible. 

Q.  You  mean  possible  for  him?  A.  Yes. 

Q,  How  much  of  that  report  and  how  much  of  that  an- 
alysis or  estimation  of  what  the  President  said  was  made 
out  of  }'our  notes  and  how  much  of  Johnson's?  A.  When- 
ever Johnson's  notes  were  fuller  than  mine  I  used  his  to 
correct  mine. 

Q.  Was  that  so  in  many  instances?  A.  It  was  n<>t  ^0  in 
a  majority  of  instances  but  in  the  minority— in  a  consider- 
able minority. 

Q.  Did  Johnson  write  longhand  too?   A.  Yes. 

Q.  What  connection  has  Johnson  with  you  on  the  paper? 
A.  He  is  the  reporter  of  the  paper- 

Q.  Was  there  no  phonographic  reporter  to  take  down 
the  speech?  A.  There  was  no  or.e  for  our  paper;  there 
were  reporters  present,  I  believe,  for  other  papers. 

Re-direct  by  Mr,  Bl.TLER— Q.  You  have  been  asked 
about  the  manner  in  which  you  took  the  speech;  were 
there  considerable  interruptions?   A.  There  were. 

Q.  Was  there  considerable  bawling  for  the  President? 
A.  There  was  necessarv  ba  vling. 

Q.  Why  necessary?  A.  Because  of  the  interruptions  of 
the  cro  \  d. 

Q.  Was  the  crowd  a  noisy  one?   It  was. 

Q.  Were  the  crowd  and  the  President  bandying  epithets? 

Mr.  EVAR  I  S— The  question  is  what  was  said. 

Mr.  BUTLER— I  do  not  adopt  the  language  of  the  coun- 
sel. I  will  repeat  my  auestion  whether  epithets  were 
thrown  back  and  forth  between  the  President  and  the 
crowd  ? 

Mr.  EVARTS— We  object  to  the  question.  The  question 
is.  what  was  said.  Every  one  does  not  know  what  bandy- 
ing epithets  is. 

Mr.  BUTLER,  to  the  witness— Do  you  know  what  bun- 
dyinc  enithets  it  ? 

Mr.  EVARTS— I  suppose  our  objection  will  be  first  dis- 
posed of. 

Mr.  BUTLER— I  beg  your  pardon.  However,  I  will 
withdraw  the  question.   My  proposition  is  this—. 

Mr.  EVARTS— (Interrupting)—  There  is  no  objection  to 
your  v  ithdrawiug  the  question. 

Mr.  BUTLER— I  only  withdraw  my  question  as  tithe 
meaning  of  a  word  which  one  of  the  couns  l  did  not  un- 
derstand. (Laughter.)  In  Lord  Oeorge  Cordon's  case  the 
cries  of  tho  crowd  were  allowed  to  be  put  in  evidence,  but 
that  question  precisely  is  not  raised  here,  because  I  am  on 
tho  point  of  showing  what  was  said  there  by  way  of  inter- 
ruptions. It  was  asked  whether  there  were  interruptions, 
and  whether  there  was  a  crowd,  and  if  the  Presid  -nt 
stopped  in  his  speech  to  throw  back  epithets  at  the  crowd. 

Mr.  IS  VARUS — The  questions  which  we  object  to  were 
those  about  tho  baudving  of  epithets  back  and  forth  be- 
tween the  President  and  the  crowd. 
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Mr.  BUTLER— I  will  put  it  in  another  form.  Q.  What 
was  paid  b_>  the  crowd  to  the  President  and  by  the  Presi- 
dent to  the"  crowd?  A.  The  President  was  frequently  in- 
terrupted by  cheers,  hisses  and  cries  from  those  opposed 

to  him. 

Mr.  BUTLER— You  have  a  right  to  refresh  yourme- 
morv  by  any  memorandum  or  copy  of  a  memorandum 
mad.?  by  you  at  the  time. 

Mr.  EVAR  TS— No.  Not  by  any  copy  of  memorandum. 

Mr.  BUTLER— Yea.  Any  copy  of  memorandum  which 
yon  know  to  be  a  copy  made  at  the  time. 

Mr  EVARTS— We  do  not  regard  a  newspaper  a3  a  ine- 
mor.-.ud  m. 

Mr.  liL  TLER— Well,  we  may  as  well  have  that  settled, 
because  when  a  man  says  I  wrote  down  as  best  I  could, 
and  put  it  in  type  within  four  hours  from  that  time,  and  I 
know  it  to  be  correct,  I  insist  that  as  a  rule  of  law  that  is 
a  memorandum,  from  which  the  witness  may  refresh  his 
recollection. 

Mr.  EVARTS— This  witness  is  to  speak  from  his  recol- 
lection, if  he  can.  If  he  cannot,  he  is  allowed  accordingly 
to  refresh  his  memory  b3r  the  memorandum  which  he 
made  at  the  time. 

Mr.  BUTLER— I  deny  that  to  be  the  rule  of  law.  He 
may  refresh  his  memory  by  any  memorandum  which  he 
knows  to  be  correct. 

The  Chief  Justice  required  Mr.  Butler  to  reduce  hia 
question  to  writing. 

Mr.  BUTLER  having  reduced  the  question  to  writing, 
put  it  to  the  witness  in  this  form:—  I  desire  you  to  refresh 
your  recollection  from  an>'  memorandum  made  by  you  at 
or  n  ar  the  time,  and  then  state  what  was  said  by  the 
crowd  to  the  President,  and  by  the  President  to  the 
crowd. 

Mr.  EVARTS— That  question  we  have  objected  to. 

The  Chief  Justice  asked  the  withess  whether  that  was 
a  memorandum  made  by  him  at  the  time? 

Witness— It  is  a  copy  of  a  memorandum  made  at  the 
time. 

The  Chief  Justice— The  witness  has  a  right  to  look  at  a 
paper  which  he  knew  to  be  a  true  copy  of  a  memorandum 
made  at  the  time. 

Mr.  BUTLER,  to  witness— Go  on. 

Witness  reading  from  the  paper— The  first  inter- 
ruption t  «the  President  was  - 

Mr.  EVARTS— We  understand  the  ruling  of  the  Chair 
to  b<  that  the  witness  is  allowed  to  refresh  his  memory  by 
looking  a  memorandum  made  at  the  time,  or  what  is  the 
equivalent,  and  thereupon  to  state  from  his  memory :  thus 
refreshed,  what  the  facts  are,  that  he  might  state  it  from 
hi.*  moniory,  but  not  read  from  the  memorandum. 

Mr.  BUTLER  to  witness— Read  it. 

Witness— The  first  interruption  to  the  President  occurred 
when  he  referred  to  the  name  of  General  Grant,  and  said 
he  knew  that  a  large  number  of  the  crowd  desired  to  see 
General  Grant,  and  to  hear  what  he  had  to  say, whereupon 
there  were  cheers  for  General  Grant,  and  the  President 
went  in  ;  the  next  interruption  occurred  when  he  referred 
to  the  object  of  hi3  visit,  and  alluded  to  the  name  of  Ste- 
phen A.  Douglas;  there  were  then  cheers;  the  next  cries 
of  interruption  occurre:!  at  the  time  the  President  used 
this  language:— "I  was  placed  on  the  ticket  (meaning  the 
ticket  for  the  Presidency)  with  the  distinguished  citizen 
now  no  more,"  whereupon  there  were  cries  of,  "It's  a 
pitv,"  "too  bad."  "unfortunate;"  the  President  proceeded, 
*'Ves.  T  know  some  of  you  say  'unfortunate.'" 

Q.  What  was  then  said  by  the  crowd?  A.  The  President 
went  on  to  say  "it  was  unfortunate  for  some  that  God  waa 
on  hiKh— " 

Mr.  KVARTS— (Interrupting^— asked  if  the  point  made 
by  th^  learned  manager  was  this,  that  in  following 
the  examination  of  tbis  witness  he  could  show  there  were 
interruptions  for  spaces ;  that  is  the  whole  matter  as  I  un- 
derstand it.  Now  the  witness  is  reading  the  President's 
speech,  which  is  not  vet  iu  evidence. 

Mr.  BUTLER— And  as  I  under- tand  it,  he  is  not  reading 
the  President's  speech,  but  giving  such  portions  of  it  only 
a-  to  sho  x  where  the  interruption  came  in ;  now  when  he 
compares  the  interruptions  with  the  portions  of  the  speech 
wher  •  he  took  notes  vou  will  see  why  there  was  time  to 
take  p  irtlons  verbatim. 

The  Chief  .Justice,  to  witness— Look  at  the  memorandum 
and  then  testify  from  memory  at  the  present  time. 

Witness—  The  next  interruption  that  occurred  was  when 
the  President  remarked  that  if  hia  predecessor  had  lived— 

Mr.  EVARTS— The  question  was,  if  the  interruption, 
their  duration  and  their  cause  

Mr.  HUTLER— I  beg  r our  pardon ;  I  put  the  question, 
and  there  was  no  objection  to  it -What  did  the  President 
sav  to  the  crowd,  and  what  did  the  crowd  say  to  the  Pre- 
sident? Now,  I  want  that.  (Laughter.)  To  witness — Go 
on  and  answer. 

Witness— When  this  remark  was  made  the  crowd  re- 
spond, d.  "Never,  never,"  and  gave  threo  cheers  for  Con- 
gress :  the  Pro ident  went  on  to  say  "I  came  here  as  I  was 
pa'.- in  r  along  and  being  called  on  for  the  purpose  of  ex- 
chunking  views  " 

The  Chief  Justice,  interrupting— Mr.  Manager,  do  you 
understand  that  the  witness  i»  to  read  the  speech? 

Mr.  BUTLER— No,  sir;  he  is  skipping  whole  paragraphs, 
and  ho  is  ouly  reading  where  the  interruption  camo  in. 
To  fitness—Mist  use  the  latter  words  of  the  President. 

Witness— When  the  President  remarked  that  ho  came 
here  for  the  purpose  of  ascertaining  what  was  wrong, 
there  were  cries  "Vou  are,"  long  continued  cheers. 

The  President  Inquired,  later  in  hi*  speech,  who  could 
put  his  finger  on  any  acf  of  the  PresidontV  deviating  from 
the  right,  whereupon  ther>-  were  cheers  and  counter 
cheers,  long  continued.  That  cry  was  repeated,  ofteQ 


breaking  the  sentences  of  the  President's  into  panig  apha. 
1  hen  there  were  cries  of  "Whv  not  hang  Jeff  lM\i<?" 
The  President  responded,  "Why  not  hang  Jeff  Da\  is.M 
Then  there  were  shouts  of  "Down  with  him,"  and 
other  cries  of  "Hang  Wendell  Phillips."  The  Prof 
dent  said:— "Why  not  you  hang  him?"  The  an- 
swers "Won't  give  us  an  opportunity"— the  President  th  n 
went  on  to  ask,  "Have  you  not  a  court  and  an  a  toin  -y 
general?  who  is  the  Chief  Justice,  and  who  is  to  sit  on  nis 
trial?"  (Laughter  in  court).  There  were  then  interrup- 
tions by  groans  and  cheers;  he  then  said,  "Call  upou  vour 
Congress  that  is  trying  to  break  up  our  government; 
then  there  cries  of  "Liar"  among  the  cr-wd; 
then  there  waa  a  voice  of  "Don't  get  so  mad?"  the 
President  said  "I  am  not  mad ;"  then  there  v  ei  o 
hisses  and  two  or  three  more  cheers  were  given  for  Con- 
gress; after  another  sentence  of  his,  a  voice  cried  out, 
r'VV  hat  about  Moses?"  (Laughter  in  court.)  The  next  in- 
terruption I  recollect  was,  when  the  President  inquired. 
"Will  you  hear  me?"  then  the  criest  were  taken  up  and 
continued  for  some  minutes;  all  this  time  there  was  great 
confusion— cheers  by  the  friends  of  the  President.and  coun- 
ter cheers  bv  those  apparently  opposed  to  him;  the  Presi- 
dent repeated  his  question. asking  tor  the  people  to  hear  him 
for  his  cause  and  for  the  Constitution  of  his  country  ;'* 
there  were  then  cries  of  "Yes,  yes!  Go  on;"  the  next 
sentence  he  inquired  when,  under  any  circumstances,  he 
had  violated  the  Constitution  of  his  country,  to  which 
there  were  cries,  in  response,  of  "Never,  never,"  and  coun- 
ter cheers;  the"  next  interruption  was  when  Air.  Seward's 
name  was  mentioned,  and  there  were  cheers  for  Mr.  Se- 
ward; the  President  said  he  would  bring  Mr.  Seward  be- 
fore the  people:  he  asked  who  was  a  traitor:  there 
were  cries  of  "Thad.  Stevens;"  the  President 
asked,  "  Why  don't  you  hang  Thad.  Stevens  and  Wen- 
dell Phillips;"  then  there  were  cheers  and  hisses;  the 
President  proceeded  to  say  that  "having  fought  traitors  at 
the  South,  he  would  fight  them  at  the  North,"  then  there 
were  cheers  and  hisses:  there  were  also  cries  when  the 
President  said  he  would  "  do  this  by  ths  help  of  the  peo- 
ple;'* there  were  cries  of  "  we  won't  give  it ;"  the  inter- 
ruption continued  iu  the  shape  of  cheers,  hisses  aud  cries 
of  the  same  sort  throughout  the  speech. 

Mr.  BUTLER— State  whether  these  cries,  cheers  and 
hisses  would  be  continued  so  as  to  make  interruption  last 
for  some  time?   A.  Yes,  frequently,  for  several  minutes. 

Q,  In  that  time  would  you  be  able  to  get  up  your  report? 
A.  I  was  able  to  make  during  the  moat  of  them  a  verbatim 
report  of  what  the  President  said. 

Re-cross-examination  by  Mr.  EVARTS. 

Q.  You  made  a  memorandum  of  the  time  of  these  inter- 
ruptions? A.  I  did. 

Q.  Of  those  cries  and  hisses?   A.  I  did. 

(J.  While  you  were  doing  that  you  could  catch  up 
with  the  President's  speech,  could  you.  (Laughter.) 
Now,  have  you  not,  in  each  statement  you  have  made 
of  these  interruptions,  read  from  the  newspaper  before 
you?  A.  I  have  read  from  the  newspaper;  1  think  thai 
every  one  of  them  was  iu  the  newspaper. 

Q.  Arc  you  not  quite  sure  of  it?   A.  I  am  not  positive. 

Q.  Without  that  newspaper,  did  you  recollect  any  of 
those  interruptions?   A.  I  do. 

Q.  All  of  them  ?  A.  I  should  not  have  been  able  to  give 
them  all  without  the  aid  of  the  memorandum. 

Q.  You  made  a  report  of  those  interruptions  on  your 
notes?   A.  Yes. 

Q.  Of  all  that  the  crowd  said?   A.  Not  of  all. 

R  Why  not  of  all?  A.  I  made  notes  of  all  that  I  was 
able  to  catch. 

Q.  You  made  notes  of  all  that  you  were  able  to  catch 
and  put  down,  and  yet  you  say  you  were  able  to  catch  up 
with  the  President?  A.  I  gave  my  first  attention  to  keep- 
ing up  with  the  President ;  whenever  there  wan  time  to 
put  the  interruptions  down  and  the  cries,  I  did  so. 

Senator  GRIMES  put  the  following  question  to  the  wit- 
ness in  wr  ting:— 

I  desire  the  witness  to  spocify  the  particular  part  of  the 
report,  as  published,  which  was  supplied  by  the  reporter 
Johnson. 

Witness— It  is  impossible  for  me  to  do  that  at  this  time. 

Mr.  BUTLER— State  whether  any  special  part  of  it  was 
supplied  by  him,  or  whether  it  was  onby  connected  by 
Mr.  Johnson's  notes.  A.  The  report  was  inado  out  from 
my  notes  and  corrected  by  Mr.  Johnson ;  I  cannot  say 
whether  there  were  any  other  sentences  on  Mr.  Johiuon's 
notes  or  not. 

Q,  State  whether  long  practice  iu  reporting  would  en- 
able a  person,  by  long  baud,  to  make  out  a  substantially 
accurate  report? 

Mr.  EVARTS-Ask  whether  this  witness  can  do  it? 

Witness— I  have  had  considerable  practice  in  reporting 
in  that  way,  and  can  make  out  a  substantially  accurate 
report. 

Examination  of  Daniel  C.  McEwea. 

Daniel  C.  McEwen  sworn  and  examin-d  by  Mr.  BUT- 
LER—Q.  What  is  your  profossion?  A.  A  short-hand  re- 
porter. 

Q.  How  long  has  that  been  your  profession?  A.  About 
four  or  five  years. 

Q.  Were  you  ompleycd  in  September,  1866,  in  reporting 
for  any  paper?   A.  1  was. 

Q.  What  paper?  A.  llie  New  York  World. 

Q.  Did  you  accompany  Mr.  Johnson  and  the  Presidential 
partv  when  (bey  «  «ut  to  lay  the  corner-stone  of  the  monu- 
ment in  honoT  of  Mr.  Douglas?  A.  I  did.l 

Q.  W  here  did  yon  join  the  party?  A.  At  West  Point, 
New  York. 
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Q.  How  long  did  you  continue  with  the  party?  A.  I  con- 
tinued until  it  arrived  at  Cincinnati  on  it*  return. 

Q.  Did  you  go  professionally  as  a  reporter?  A.  I  did. 

Q.  Had  .""U  accommodations  as  such?   A.  I  had. 

Q.  Had  you  th«  entree  of  the  Presidential  car?  A.  I  had. 

Q.  Were  vou  at  Cleveland?  A.  I  was. 

Q.  Did  vo'u  make  a  report  of  the  President's  speech  at 
Cleveland  from  the  balcony?  A.  I  did. 

6.  Hew?   A.  Stenographieally. 

Q.  Have  you  your  notes  here?   A.  I  have. 

[Witnesses  produced  them.] 

Q.  Have  vou,  at  my  request,  copied  them  out  since  yon 
have  been  here*   A.  I  have, 

Q.  Is  this  (handing  a  paper  to  the  witness)  a  copy  of 
them?  A.  It  is. 

O.  Is  it  an  accurate  copy  from  your  notes?.  A.  It  is. 

Q.  How  accurately  are  your  notes  a  representation  of 
the  speech?  A.  My  notes  I  consider  very  accurate  so 
far  a*  I  took  them ;  some  few  sentences  in  the  speech  were 
left  out  by  contusion  in  the  crowd,  but  I  have  in  those 
eases  in  my  transcript  inclosed  in  brackets  the  parts  about 
which  I  am  uncertain. 

Q.  Where  they  are  not  inclosed  in  brackets,  how  are 
they?  A.  lhev  are  correct. 

Q.  Was  your  report  published?  A.  I  cannot  say ;  I  took 
notes  of  the  speech,  and  knowing  the  lateness  of  the  hour, 
eleven  o'clock  or  after,  and  'hat  it  was  impossible  for  me 
to  write  out  a  report  of  the  speech  and  send  it  to  the 
paper  I  represented,  therefore  I  went  to  the  telegraph 
ofhee  after  the  speech  was  given,  and  dictated  some  of  my 
notes  to  other  reporters  and  correspondent*,  and  we  made 
a  report  which  was  given  to  the  Agent  of  the  Associated 
Press.  Mr.  Gobright. 

Q.  Did  the  agent  of  the  Associated  Pre^s  accompany  the 
Preside-  :i al  party  for  the  purpose?  A.  Yes. 

Q,  Was  it  hi*  business  aud  duty  to  forward  reports  of  the 
speeches?  A.  I  supposed  it  to  be. 

Q.  Did  you  so  deal  with  him?  A.  I  did. 

Q.  Have  vou  put  down  the  cheers  and  interruptions  of 
the  crowd,  or  any  portion  of  them?  A.  I  have  nut  down  a 
portion  of  them ;  it  was  impossible  to  get  aUL 

Q.  Was  there  not  a  great  deal  of  confusion  and  noise 
there*  A.  A  great  deal. 

Q.  Were  t'  ere  expressions  of  ill  feeling  and  temper? 
A.  I  think  there  was. 

Q.  On  the  part  of  the  crowd?  A.  Yes,  sir. 

Q.  How  on  the  part  of  the  President?  A.  I  consider  that 
he  was  a  little  excited. 

Q.  Was  anything  raid  there  to  him  by  the  crowd  about 
his  keej  i".g  his  dignity?  A.  I  have  it  not  in  my  notes. 

Q.  Do  you  recollect  it?  A.  I  do  not  rscollect  it 

Q.  W.is  there  anything  said  about  his  not  getting  mad? 
A.  Yes,  sir. 

Q.  Did  the  crowd  caution  him  about  not  getting  mad? 
A.  The  words  used  were— "Don't  get  mad,  Andy." 

Q.  Did  he  appear  considerable-  excited  at  that  moment 
when  they  told  him  not  to  get  mad? 

Mr.  EV  ARTS  said  that  was  not  a  part  of  the  present  in- 
(jriiry. 

Mr.  BUTLER  remarked— I  want  to  get  as  much  as  I  can 
from  this  witness'  memorv,  and  as  much  as  I  can  from  his 
notes,  so  with  both  together  we  may  have  a  perfect  tran- 
script of  the  proceedings.  The  allegation  denied  is  that 
there  was  a  scandalous  and  disgraceful  scene,  the  condi- 
tions b<-ing  that  the  counsel  for  the  President  claim  free- 
dom of  speech,  and  we  claim  decency  of  Bpeech.  We  are 
now  trying- to  show  the  indecencv  of  the  occasion. 

Mr.  EVARTS— I  understand  freedom  of  speech  in  this 
country  to  mean  liberty  to  sp^ak  properly  ana  discreetly. 

Mr.  BUTLER— I  regard  freedom  of  speech  in  this 
country  as  freedom  of  the  private  citizen  to  say  anything 
in  a  decent  manner, 

Mr.  EVARTS -Yes,  it  is  the  same  thing,  and  who  is  to 
judge  i  f  the  decency. 

Mr.  BUTLEK— The  court  before  which  a  man  is  tried 
for  violating  the  laws. 

-Mr.  EVARTS— Did  yon  ever  hear  of  a  man  being  tried 
for  freedom  of  speech. 

Mr.  BUTLER— No,  but  I  saw  two  or  three  who  ought  to 
have  heen.  (Laughter  in  the  court.) 

To  the  witness— I  was  asking  you  whether  there  was 
considerable  excitement  in  the  manner  of  the  President  at 
the  time  he  was  cautioned  by  the  crowd  not  to  get  mad. 
A.  I  was  not  standing  where  I  could  see  the  President;  I 
could  not  know  his  manner ;  I  onlv  heard  the  tone  of  bis 
voice. 

Q  Judging  from  what  you  heard  he  seemed  excited?  A. 
I  do  not  know  what  his  manner  is, from  personal  acquaint- 
ance, when  he  is  angrv. 

Cross-examined  bv  Mr.  EVARTS.— Q.  Did  you  report 
the  wfcflil  of  the  President's  speech?  A.  The  hour  was 
late  snd  I  left  shortly  before  he  closed ;  I  do  not  know  how 
long  before  the  close  of  his  speech. 

Q.  So  that  your  report  does  not  purport  to  give  the  whole 
speech?   A.  No,  sir. 

Q.  From  the  time  that  he  commenced  nntil  this  point  at 
which  yon  lett,  did  you  report  the  whole  of  his  speech? 
A.  No,  sir ;  certain  sentences  were  broken  off  by  the  in- 
terruptions of  the  crowd. 

Q.  But  aside  from  the  interruptions  did  you  continue 
through  tho  whole  of  the  speech  to  the  point  at  which  you 
left?  A.  I  did. 

Q.  Did  you  make  a  report  of  it  word  for  word  as  you 
sEPposcd?   A  Yes,  sir,  as  I  understood  it. 

Q.  And  did  you  not  take  word  for  word  the  Interruptions 
sf  the  assembly?  A.  I  did  not;  I  took  the  principle  ex- 
clamations: I  could  not  hear  all  of  them. 

Q.  And  this  cony,  or  transcript,  which  you  produce, 
-'hen  did  you  make  it?  A.  I  made  that  about  two  weeks 


since;  after  I  was  summoned  before  the  managers  of  im- 
peachment. 

9.  Can  you  be  as  accurate  or  as  confident  in  the  tran- 
script taken  after  the  lapse  of  two  years,  an  if  it  had  been 
made  recently,  when  the  speech  wai  delivered?  A.  I  ge- 
nerally find,  that  -\  hen  a  speech  is  fresh  on  my  mind,  I 
write  my  notes  with  more  readiness  than  when  they  have 
become  old;  but  as  to  the  correctness  of  the  rep'  rt,  I 
think  I  can  make  as  accurate  a  transcript  of  the  uotee 
now  as  I  could  have  done  then. 

Q.  You  have  nothing  to  help  you  when  you  transcribe 
after  the  lapse  of  time  Dut  the  notes  before  you?  A.  That 
is  all. 

Q.  And  are  you  not  aware  that  in  phonoeraphic  writing 
there  is  often  obscurity,  from  the  haste  and  brevity  of  tho 
notation?   A.  There  -ometimes  is. 

Re-direct  by  Mr.  BUTLER— The  counsel  on  the  other 
side  asked  the  politics  of  the  Cleveland  Lealer.  Mav  I  ark 
you  the  politics  of  the  New  York  World}  I  have  always 
understood  them  to  be  Democratic. 

Examination  of  Edwin  B.  Stark. 

Edwin  B.  Stark,  sworn  and  examined  bv  Mr.  BUTLER— 
Q.  What  I* yOUI  profession?   A.  I  practice  the  lair  noiv. 

Q.  What  was  your  profession  m  September,  \VjS!  A. 
I  was  an  editor  in  Cleveland,  and  I  do  more  or  less  of  it 
now. 

Q.  Did  you  report  the  speech  of  Andrew  Johnson,  Pr^oi- 
dent  of  the  United  States,  from  the  balconv  of  the  Cleve- 
land HoteLon  the  night  of  the  3d  of  September,  1866?  A. 
Yes.  ^ 

Q.  For  what  paper?  A.  The  Cleveland  Herald. 

Q.  Did  you  take  short-hand  notes  of  it?   A.  Yes,  I  did. 

Q.  Wa?  it  written  out  by  you  and  published  as  written 
out  by  you?  I  have ;  it  whs. 

Q.  Have  you  your  short-hand  notes?  I  have  not. 

Q.  Are  they  in  existeuce?  A.  I  suppose  not;  1  paid  no 
attention  to  them,  but  I  suppose  they  were  thrown  into 
waste  basket? 

Q.  Did  you  ever  compare  the  printed  speech  in  the  TTe~ 
rati  with  your  notes  or  with  the  manuscript?  A.  I  did 
with  the  manuscript  that  night ;  I  compared  the  printed 
slips  with  the  copv  taken  from  my  original  notes. 

Q.  How  did  it  compare?   A.  It  was  the  same, 

Q  Were  they  slips  of  the  paper  that  was  published  next 
dav?  A.  They  were  just  the  same,  with  such  typographi- 
cal corrections  as  were  made  then. 

Q.  Have  you  a  copy  of  the  paper?  A.  A.  I  have  [pro- 
ducing it] 

Q  Can  tou  now  state  whether  this  is  a  substantiallv  ac- 
curate report  in  this  paf>er  of  what  Andrew  Johnson  said? 
A.  Yee,  sir,  it  is  generally  ;  there  are  some  portions  which 
were  cut  down,  and  I  can  point  out  just  where  these  places 
are. 

Q.  By  being  cut  down,  vou  mean  the  substance  given  in- 
stead of  the  words?  A.  Yes.  sir. 

Q.  Does  it  appear  in  the  report  what  part  is  substantially 
ana  what  part  is  verbatim?  A.  Not  to  any  person  but 
myself. 

To  witness— Point  out  what  part  is  substituted  and 
what  part  is  accurate  in  the  report. 

Witness -Do  you  wish  me  to  go  over  the  whole  speech 
or  that  purpose? 

Mr.  BUTLER— I  will  for  the  present  confine  myself  to 
such  portions  as  are  in  the  article.  If  my  learned  friends 
wish  you  to  go  over  the  rest  they  will  ask  you. 

The  witness  commenced  a  little  before  where  the  specifi- 
cation commences  in  the  article  of  impeachment— I  will 
re.  d  just  what  Mr.  Johuson  said  on  that  point. 

3ir.  BUTLER— Do  so. 

Witness— He  said  "Where  is  the  man  living,  or  the  wo- 
man, or  the  community  whom  I  have  wronged:  or  where 
is  the  person  who  can  place  his  finger  on  one  single  pledge- 
test  I  have  violated,  or  one  single  -violation  of  the  Consti- 
1  tution  of  ray  country :  what  tongue  do  s  he  speak;  what 
j  religion  does  he  profess?  let  him  come  forward  and  put 
his  finger  upon  one  pledge  I  have  violated ;"  there  were 
several  interruptions,  and  various  remarks  were  made,  of 
which  I  have  noted  one,  because  it  was  the  onlv  one 
;  that  Mr.  Johnson    paid  any    attention    to— that  was 
a  voice  said,   "Hang  Jeff.  Davis!   hang  Jeff.  Davis!'* 
The   President— "Hang  Jeff.  Davis'.-why  don't  you?* 
There    were    then    some     applause    and  interrup- 
tions, and    he     repleid.    "Why  don't  vou?"  There 
was  again  applauses  and  interruptions^  and  the  President 
went  on ;  have  you  not  got  the  courts  ?— have  you  not  got 
the  attorney-general?— who  is  your  chief  justice ?— who 
I  has  refused  to  set  at  the  trial  ?   There  were  then  some  in- 
'  terruptions  and  applause,  and  be  said:— I  am  not  the  pro- 
secuting attorney  •  I  am  not  the  jurv,  but  I  «  ill  tell  vou 
'  what  I  did  do— I  called  on  your  Congress,  which  is  trv'ing 
j  to  break  up  the  government;  at  that  point  there  were 
1  interruptions  and  confusion,  and  there  may  have  been 
I  words  uttered  there  by  the  President  which  I  did  not 
1  hear,  but  I  think  not ;  then  the  President  went  on  to  say 

—but  let  the  prejudices  pass-  

I  Mr.  BUTLER— (io  on  to  the  conclusion  where  you  re- 
ported accurately. 

Witness  commencing— He  said,  "In  bidding  you  farewell, 
here  to-night,  I  would  ask  you  with  all  the  pains  that 
Congress  has  taken  to  caluminate  me,  what  has  Congress 
done?  Has  it  done  anything  to  restore  the  Union  of  the 
States?    On  the  contrary,  has  it  not  done  everything 
I  to  prevent  it? — and,  because  I  stand  now,  as  I  did  when 
i  the  Rebellion  commenced.  I  have  been  denounced  as  a 
traitor.  Mv  countrymen  here  to-night,  who  has  suffered 
'  more  than  I?   Who  has  run  greater  riaks  than  I?  Who  has 
borne  more  than  I?  But  Congress,  factious,  domineering. 
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tvrannical  Congress,  has  undertaken  to  poison  the  minds 

of  the  American  people  and  create  a  feeling  against  me." 

So  far  were  Mr.  Johnson's  words;  I  have  completed  the 
sentence  here  in  this  fa  hion:— "In  consequence  of  the 
manner  in  which  I  have  distributed  the  public  patronage  f 
t  hose  were  not  Mr.  Johnson's  words,  but  a  condensation  in 
a  summary  way  of  the  reasons  which  he  gave,  just  at  that 
p  lint,  for  the  maligning— 

Mr.  EVARTS  to  Mr.  Butler— Do  you  propose  to  put 
hem  in?  ,  , 

Mr.  HI "TLEli— We  do.  I  obrerve  in  the  answer  of  the 
P:  eeident  that  objection  is  made  that  we  did  not  put  in  all 
he  said,  and  I  mean  to  give  all. 

Mr.  EVARTS  cross-examined  the  witness  as  follows:— 

Q.  What  is  the  date  of  that  newspaper  you  have?  A. 
September  4,  lbtiti. 

Q.  Did  von  make  a  stenographic  report  of  the  whole  of 
the  President's  speech/   A.  1  did  with  one  exception. 

Q.  What  exception  was  that?  A.  it  was  a  part  of  the 
speech  in  which  he  spoke  about  the  Freedmen's  Bureau; 
it  was  in  the  latter  half  of  the  speech,  somewhat  in  the 
details  and  figures  which  I  omitted  to  take  down. 

Q.  Did  you  h  rite  down  your  notes  in  full?  A.  No,  sir. 

Q.  And  von  have  not  now  either  the  notes  gp.  any  tran- 
script <f  them?   A.  Only  this  in  the  newspaper. 

Q.  Did  you  prepare  for  the  newspapers  the  report  that 
was  published?   A.  I  did. 

Q.  And  you  prepared  it  on  the  plan  of  some  part  ver- 
batim and  some  part  condensed?  A.  Yes,  sir. 

Q.  What  was  your  rule  of  condensation  and  the  motive? 
A.  I  had  no  definite  rule ;  but  I  can  give  the  reason  why  I 
left  out  a  part  of  what  was  said  about  the  Freedman's  Bu- 
reau. 

Mr.  EVARTS— That  is  not  condensed  at  all. 

Witness— Yes,  Bir;  a  part  of  it  was  not  taken,  and  what 
I  did  take  of  it  was  somewhat  condensed. 

Q.  What  was  your  ride  in  relation  to  what  you  put 
Verbatim  into  the  report,  and  what  you  condensed?  How 
did  you  determine  what  part  you  would  give  one  way 
and  what  part  another?.  A.  Perhaps  I  was  influenced 
somen  hat  by  what  I  con-iden  d  would  be  a  little  more 
spicy  or  entertaining  to  the  reader. 

y.  In  w  hich  interest— in  the  interest  of  the  President  or 
his  opponents?   A.  I  do  not  kn<  w  that. 

Q.  Ou  which  side  were  you?  A.  I  was  opposed  to  the 
President. 

Q.  But  you  did  not  know  where  you  thought  the  in- 
terest was  u  h  ;u  you  selected  the  6picy  part?  A.  I  was 
very  careful  in  all  those  parts  where  there  was  consider- 
able excitement  in  the  crowd,  to  take  down  carefully  what 
the  President  said. 

Q.  'J  he  part  which  the  crowd  was  most  interested  in  you 
took  do. vn  carefully?   A.  Yes. 

Q.  And  the  part  which  the  crowd  seemed  to  have  the 
most  interest  was  the  part  in  which  they  made  the  moat 
outcry?   A.  Yes,  sir. 

Q.  Are  you  able  to  say  that  there  is  a  single  expression  in 
that  part  of  your  report  given  substantially  which  was 
used  by  the  President,  so  that  they  are  the  words  as  they 
fell  from  his  lips?  A.  No,  sir.  I  think  it  is  not  the  case 
in  those  particular  parts  which  I  condensed,  I  did  so  by 
tlio  use  in  Borne  parts  of  my  own  words. 

y.  Was  not  your  rule  of  condensation  partly  when  you 
pot  tired  of  writing  out?  No,  ir.  As  it  was  getting  on 
between  three  and  lour  o'clock  in  tie  morning,  I  was 
directed  to  cut  down,  and  towards  the  h.et  I  did  so. 

Q .  More  ton  ards  the  last  than  in  the  ea.  lv  part  of  the 
Bpeech,  so  as  to  be  ready  to  go  to  press?   A.  Yes,  sir. 

Mr.  EVARTS— We  object  to  this  report  as  no  report  of 
the  President's  speech. 

Witness  was  directed  to  mark  the  paper  with  his  initials. 

Mr.  BL'TLER— Q.  What  are  the  politics  of  the  Cleve- 
land Herald?  A.  At  that  time  it  was  what  was  called 
Johnson- Republican.  The  editor  of  the  Herald  had  the 
Post  Oftice  at  the  time. 

Mr.  BL'TLER  said  he  proposed  to  offer  the  Leader's  re- 
port of  Mr.  Joiiuson's  speech,  as  sworn  to  bv  Mr.  Hudson. 

Mr.  RV ARTS— That  we  object  to.  The  grounds  of  the 
objection  are  made  manifest,  doubtless,  to  the  observation 
of  the  Chief  Justice  and  of  the  Senators,  and  are  greatly 
enhanced  hen  we  find  that  the  managers  arc  in  posses- 
sion ol  the  original  notes  of  the  short-hand  writer  of  the 
a\  hole  speech,  and  of  his  transcript  made  therefrom,  sworn 
to  by  him.  We  submit  that  the  substitution  for  that  evi- 
dence of  the  whole  speech  thus  authenticated,  the  state- 
ment of  Mr.  II  d.-on,  ae  testified  to  by  him,  is  against  the 
fir.-t  pi  incii  h  i  uf  justice  or  of  evidence. 

He  has  not  testified  how  much  of  the  report  is  his  and 
how  much  of  it  is  the  reporter,  Johnson's.  Besides,  it  is 
for  the  great  part  a  condeused  statement,  directed  by  cir- 
eumfltanccs.  The  same  objection  may  be  made  to  the  se- 
cond li'-Klbl  report. 

Mi.  BUTLEF  said-Idonot  propose  to  argue  the  ques- 
tion, but  if  w  e  were  trying  any  other  ease  for  tub«rautivc 
Words,  would  not  this  be  sutlicient  proof?  1  do  not  prpoose 
to  withdraw  the  other  report  of  Mr.  McEwen. 

I  propose  to  put  it  in.  subject  to  be  read  and  commented 
upon  by  the  gentleman  on  the  other  side,  and  propose  to  put 
the  other  reports  in  also,  so  that  we  can. have  all  three  re- 

J>OTt«  the  Post  oilice  report,  the  lteoubli  ;»n  report  and  the 
democratic  report.  My  natural  leaning  will  lead  me  to  till 
particular  report  as  trie  oue  on  which  i  mean  to  rclv.  b •  ■- 
cause  it  is  sworu  to  expressly  by  the  party  as  having  "been 
w  ritten  down  by  him  h:ni  elf,  published  bv  himself  and 
corrected  by  himself :  ami  i  am  -urpri-.cd  at  the  objection. 

Mr.  EVARTS  Nothing  can  better  manifest  the  so  md- 
Dcm  of  the  objection  tnan  the  statement  of  the  manager, 
lies  elected  by  preference  a  report  mad  J  by  and.  through 
the  agency  of  politic*!  hostility,  and  on  a  plan  of  conden- 


sation, and  on  a  method  of  condensing  another  man's 
Motes,  instead  of  a  sw  orn  report  by  a  pnonographer  who. 
took  every  word,  who  brings  his  original  notes  and  a 
transcript  of  them,  and  swears  to  their  accuracy  ;  and  hero, 
deliberately  in  the  face  of  this  testimony  as  to  w  hat  was 
said  there  authentically  proved,  and  brought  into  court  to 
be,  related,'  tiie  honorable  manager  proposes  to  present  a 
speech,  with  notes  made  and  published  on  the  motive 
and  with  the  feelings,  and  under  the  influence,  and  on 
the  method  which  has  been  stated.  We  object  to  it  as 
evidence  of  the  words  spoken. 

Mr.  BUTLER— If,  Mr.  President  and  Senators,  I  had 
not  lived  too  long  to  be  astonished  at  anything.  I  should  be 
surprised  at  the  tone  in  which  this  pr  p  -Lion  \*  put.  Do 
I  keep  back  from  these  gentlemen  anybody's  report.  Do  X 
not  give  them  all  I  can  lay  my  hands  on.  Shall  I  not  use 
the  reports  of  my  friends  and  not  those  of  my  enemies, 
when  I  gave  them  the  report  of  my  enemies  to  cancel 
those  of  my  friends?  Is  all  virtue  and  propriety  con  lined 
to  Democratic  reports?  At  one  time,  I  think,  President 
Johnson,  if  I  recollect  aright,  would  not  have  liked  me 
very  well  to  look  in  the  World's  report  for  him,  and  -.  hen 
the  change  took  place,  exactly,  I  do  not  know,  therefore,  I 
have  this  report.  Why?  Because  it  is  the  fullest  and 
completest  report. 

The  reason  I  did  not  rely  upon  Mr.  McEwen's  rep  rt  is, 
that  he  testified  on  the  stand  that  he  got  tired  and  went 
away,  and  did  not  report  the  whole  speech.  Mr.  Stark  and 
Mr.  McEwen  both  swear  that  they  left  out  portions.  I 
could  not,  therefore,  put  these  in.  if  I  did  I  might  be  met 
by  the  objection  that  it  was  not  the  whole  report.  Here 
are  three  reports,  representing  three  degrees  of  opinion, 
and  we  offer  them  all. 

Mr.  EVARTS— Discredit  is  now  thrown  on  the  most  au- 
thentic report,  on  account  of  omissions,  and  because  it  is 
a  Democratic  report.  I  did  not  kuowT  he  fore  that  the 
question  of  the  authenticity  of  a  stenographic  report  de- 
pends upon  the  political  opinions  of  the  stenographer.  We 
submit  that  there  is  no  such  evidence ;  no  living  w  itness 
who  from  memory  can  repeat  the  President's  speech,  and 
there  is  no  such  authentication  of  notes  in  any  case  but 
Mr.  McEwen's,  which  makes  the  public  speech  evidence. 

Mr.  BL'TLER— I  shall  not  debate  the  matter  further 
than  simply  to  say  that  I  have  not  made  any  such  propo- 
sition. I  think  ti.is  is  an  accurate  report  so  far  as  we  have 
put  it  into  the  article.  It  is  an  accurate  report,  a  sworn 
report,  and  made  by  a  man  Whom  we  can  trust,  and  do 
trust.  The  other  we  think  is  just  as  accurate,  perhaps. 
That  question  we  do  not  go  into,  we  simply  put  them  in 
so  that  if  there  is  a  choice  the  President  can  have  the 
benelit  of  it. 

The  President  comes  in  here  and  says  in  his  answer  that 
we  will  not  give  him  the  full  benefit  of  all  he  said,  and 
when  we  take  great  pains  to  brine  everybody  here  who 
made  a  report,  and  when  we  offer  all  the  reports,  then  he 
says,  "You  must  take  a  given  one."  So  that  we  answer, 
"We  take  the  one,  but  we  take  the  one  w  hich  has  the 
whole  speech,"  and  now  to  test  the  question,  if  the  gentle- 
men will  agree  not  to  object  to  McEwen's  report  because 
it  is  not  a  report  of  the  whole  speech,  I  will  take  that. 

Mr.  EVARTS— We  will  not  make  that  objection. 

Mr.  BL'TLER— We  w  ant  it  fully  understood  w  e  put  fn 
Mr.  McE  w  en's  report  of  the  speech  as  the  standard  report, 
and  we  put  in  the  other  two,  so  that  if  the  Presid.  nt  come 
with  witnesses  to  deny  the  accuracy  of  the  report,  then  we 
shall  have  the  additional  authentication  of  the  other  two 
reports. 

Mr.  EVARTS— The  learned  manager  is  familiar  eughno 
with  the  course  of  t:  ials  to  know  that  it  is  time  enough  for 
him  tu  bring  in  additional  proof  to  contradict  proof  of  ours 
when  we  make  it. 

Mr.  BL'TLER— Will  you  allow  this  report  to  be  received? 
Do  you  make  any  objection? 

Mr.  EVARTS— We  object  to  the  two  copies  from  ne-vs- 
papers 

Mr.  BUTLER— Very  good.  I  asked  that  this  question 
should  be  decided.  I  want  all  to  go  in,  and  I  ottered  the 
whole  three  at  once. 

The  Chief  Justice  said  he  could  not  put  the  question  in 
all  three  at  once. 

Mr.  BL'TLER— Then  I  will  first  offer  the  Leader  report. 

The  Chief  Justice— The  managers  offer  the  report  made 
in  the  Leader  newspaper  as  evidence  in  this  case.  It  ap- 
pears from  the  statement  of  the  witness  that  the  report 
was  not  made  by  him,  but  wsb  made  by  him  with  the  as- 
sistance of  another  person,  whoso  notes  were  not  produced, 
and  who  is  not  himself  produced  as  a  witness. 

The  Chief  Justice  thinks  shat  that  paper  is  inadmis- 
sible. 

The  yeas  and  hays  wero  demanded  upon  the  question 
as  to  the  admissibility  of  tlio  rei>ort  in  the  Cleveland 
Leader. 

The  vote  was  then  taken  and  resulted,  yeas,  35; 
nays,  11,  ag  follows:— 

Yeas -Messrs.  Anthony,  Cameron,  Cattell,  Chand- 
ler, Cole,  Coukliug,  Conncss,  C  ubctt,  Cragin,  Drake, 
Edmunds,  Kerry,  Fessenden,  Frelinghuysen,  Hender- 
son, Howard,  Johnson,  Morgan,  Mori  ill  (Me.),  Morrill 
Vt.),  Norton*  Nye,  Patterson  (N,  H.),  Poinoroy,  Ramsey, 
toss,  .-merman,  Sprague,  Stewart,  Sumner,  iliayer,  iip- 
ton,  N  an  Winkle  Will  v  and  Williams -35. 

Nayh   Messrs.  Buck* lew;  Davis,  Dixon,  Doolittlc,  Fow- 
ler.   Hnndiicks,    Howe,    McCreery,    Patterson  (Tcnn.), 
Trumbull,  and  Vickers— 11. 
Bo  the  report  was  admitted  as  evidence. 
Mr.  BCTLER— I  now  offer  the  report  prepared  by  Mr. 
M  Kuen. 

Mr.  EVARTS— We  make  no  additional  objection. 


IMPEACHMENT  OF  ANDREW  JOHNSON". 
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IMPEACHMENT  OF  ANDREW  JOHNSON. 


Mr.  BUTLER— We  now  offer  the  report  in  the  Cleve- 
land Herald.   Is  there  objection  to  that? 

Mr.  EYAKTS— It  is  on  the  same  principle. 

Mr.  Butler  n  u  proceeding  to  read  the  renort  when  it 
was  agreed  that  thev  should  be  all  considered  as  read. 

On  motion  of  Mr.  EDMUNDS,  the  Senate,  sitting  as  a 
court  of  impeachment,  adjourned  until  to-morrow  at 
twelve  o'clock.. 


PROCEEDINGS  OF  SATURDAY,  APRIL  4. 


Opening-  of  the  Court. 

At  twelve  o'clock  the  Chair  was  vacated  for  the 
Chief  Justice. 

Proclamation  was  made,  and  the  managers  and 
members  of  the  House  were  announced  as  usual,  the 
former  being  all  present,  as  well  as  the  President's 
counsel. 

L.  Ii.  YValdridge's  Testimony. 

After  the  Journal  had  been  read.  L.  L.  Waldridge 
was  sworn  and  examined  by  Mr.  BUTLER,  and  tes- 
tified as  follows:— 

lam  ashort-hand  writer;  have  been  engaged  in 
that  business  nearly  ten  years;  have  had  during  that 
time  considerable  experience  in  that  business:  I  have 
had  experience  during  the  whole  of  that  time,  includ- 
ing newspaper  and  outside  reporting;  I  have  been 
lately  connected  with  the  Missouri  Democrat,  previous 
to  that  time  the  Missouri  Republican. 

Q.  Do  the  names  of  thos«  papers  indicate  their  party 
proclivities,  or  are  they  reversed?  A.  Thev  are  re- 
versed; the  Democrat  means  Republican,  ana  the  Re- 
publican means  Democrat ;  I  was  attached  on  or  about 
the  8th  of  September,  1866,  to  the  Missouri  Democrat; 
I  reported  a  speech  delivered  from  the  balcony  of  the 
hotel  in  St.  Louis  by  Andrew  Johnson ;  the  speech  was 
delivered  between  eight  and  nine  o'clock  in  the  even- 
ing: there  was  a  crowd  in  the  streets,  and  also  on  the 
balcony;  also  where  I  was;  I  was  within  two  or  three 
feet  of'the  President  while  he  was  speaking;  I  don't 
know  where  the  President's  party  was;  I  have  no  re- 
collection of  seeing  one  of  the  party  on  the  balcouy; 
I  believe  the  President  came  to  answer  a  call  from  the 
crowd  iu  the  street  apparently;  I  know  there  was  a 
Tery  large  crowd  on  the  street,  and  continual  cries  for 
the  President;  in  response  to  these  cries  I  suppose  he 
came  out;  he  had,  sir,  been  received  in  the  afternoon 
by  the  municipal  authorities;  the  Mayor  made  him  an 
address;  he  answered  that  address;  I  reported  that 
Bpeech  ;  I  took  every  word. 

Q.  How  soon  was  it  written  oni  after  it  was  taken? 
A.  Immediately,  by  my  dictation  ;  the  first  part  of 
the  speech  pvevions  to  the  banquet  was  written  out  in 
the  rooms  of  the  Southern  Hotel ;  that  occupied  about 
half  an  hour,  I  should  think;  we  then  attended  the 
banquet,  at  which  speeches  were  made ;  immediately 
after  the  cl  ise  of  the  banquet  I  went  to  the  Repub- 
ican  office,  and  there  I  dictated  the  speech  to  Mr. 
MonHirhan  and  Mr.  MeHenry,  two  of  the  attaches  of 
the  Republican  office. 

Q.  There  was  a  banquet  given  to  the  President  by 
the  city?  A.  Yea,  sir;  immediately  after  speaking 
from  the  balcony,  at  that  bauquet,  the  President  made 
a  very  short  address. 

Q.  After  that  speech  was  written  out,  was  it  pub- 
lished? A.  On  the  next  morniug  in  the  Sunday  Re- 
pubeican;  after  it  was  published  I  revised  the  republi- 
cation by  my  notes;  immediately  after  the  speech  was 
published  in  the  Sunday  Morning  Republican,  I  went 
down  to  the  Democrat  office  in  company  with  my 
associate,  Mr.  Edwin  F.  Adams,  and  we  very  carefully 
revised  the  speech  for  the  Monday  morning  Democrat; 
it  was  on  the  same  day ;  on  the  same  Sunday  that  I 
made  the  revision  :  when  I  made  the  revision  I  had 
my  notes;  I  compared  the  speech  as  printed  with  those 
coles  at  that  time  and  since;  my  recollection  is  that 
there  was  one  or  two  simple  corrections  of  errors  in 
transcribing,  on  the  part  of  the  printer ;  that  is  all  I 
remember  in  the  way  of  corrections;  it  was  a  little 
over  a  year  msjo;  I  was  summoned  here  by  the  Com- 
mittee on  the  New  Orleans  Riot,  I  think;  it  was  a 
little  after  receiving  the  summons  I  hunted  up  my 
notes  aud  again  m  tde  a  comparison  with  the  speech ; 
the  second  comparison  verilied  my  correctness. 

Q,  In  regard  to  the  particularity  of  the  report  whe- 
ther yon  were  unable  to  report  so'  correctly  as  to  give 
inaccuracy  pronunciation?    A.  Yes,  sir,  1  did  bo  in 


many  instances:  I  can't  tell  where  my  original  notes 
are  now  ;  I  searched  for  them  a  little  after  I  was  sum- 
monod  here,  but  I  failed  to  find  them;  I  had  them  at 
the  time  I  was  examined  before  the  Committee  on  the 
New  Orleans  Riots ;  I  have  no  recollection  of  them 
since  that  time;  I  have  a  copy  of  that  paper.  (Wit- 
ness produces  printed  paper.)   This  is  it, 

Q.  From  your  knowledge  of  the  manner  in  which 
you  took  speeches,  from  your  knowledge  of  the  man- 
ner in  which  you  corrected  it,  state  whether  you  are 
enabled  to  say  the  paper  which  I  hold  in  my  hand 
contains  an  accurate  report  of  the  speech  of  the  Presi- 
dent delivered  on  that  occasion.  A.  I  am  able  to  say 
it  is  an  accurate  report. 

Mr.  BUTLER  said  he  proposed,  if  there  was  no  ob- 
jection, to  offer  the  paper  in  evidence,  and  he  proposed 
to  do  so,  also,  if  there  were  objections.  (Laughter.) 

Cross-examiued  by  Mr.  EVARTS.— Took  down  the 
entire  speech  from  the  President's  mouth,  word  for 
word,  as  he  delivered  it;  in  the  transcript  from  my 
notes  and  in  this  publication  I  preserved  that  form 
and  degree  of  accuracy  and  completeness;  it  is  all  of 
the  speech  ;  no  part  of  it  is  condensed  or  paraphrased; 
it  is  all  of  the  speech;  besides  the  revision  of  the 
speech  which  I  made  on  the  Sunday  following  the  de- 
I  livery  of  the  speech,  I  made  a  revision  of  it  a  year 
j  ago,  at  the  time  tnat  I  was  summoned  before  the  com- 
mittee of  Congress  on  the  New  Orleans  not,  at 
Washington;  I  can't  say  when  that  was  ;  it  was  over 
j  a  year  ago;  I  cannot  fix  the  date  precisely ;  I  was 
]  then  inquired  of  iu  relation  to  the  speech,  and  pro- 
J  dnced  them  to  that  committee;  I  was  not  examined 
:  before  any  other  committee  than  that;  my  testimony 
I  was  reduced  to  writing. 

Mr.  BUTLER— Was  your  testimony  before  the  New 
Orleans  Riot  Committee  published?  A.  I  am  not 
aware  whe  her  it  was  or  not. 

Mr.  BUTLER  then  put  m  a  copy  of  the  St.  Loull 
Democrat's  report  of  the  President's  speech  in  St. 
Lonis,  made  on  September  8,  1866.  The  speech  was 
read  in  full' by  the  Clerk.  The  most  offensive  por- 
tions are  set  out  in  the  third  specification  of  the  tenth 
article.  It  contains  a  paraeraph  predicting  that  the 
Fortieth  Congress,  constituted  as  the  Thirty-seventh 
Congress,  would  try  to  impeach  and  remove  him  from 
office  ou  some  pretense  of  violating  the  Constitution 
or  refusing  to  enforce  some  laws. 

Testimony  of  J.  A.  Dean. 

Joseph  A.  Deau,  sworn  aud  examined  by  Mr.  BUT- 
LEY— I  am  a  reporter ;  I  have  been  in  the  business 
five  years;  I  am  ashort-hand  writer;  I  joined  the 
President's  party  when  it  went  to  St.  Louis,  via  Cleve- 
land ;  I  joined  it  in  Chicago ;  I  was  in  the  President's 
party  at  St.  Louis;  I  reported  all  the  speeches  made 
there;  I  was  with  the  party  as  correspondent  for  the 
Chicago  Republican;  I  made  the  report  for  the  St. 
Lonis  Times;  I  have  a  part  of  my  notes ;  there  was 
speaking  on  the  steamboat ;  I  reported  thai  speech ;  I 
think  it  was  a  speech  in  answer  to  an  address  of  wel- 
I  come,  by  Captain  Leeds,  who  represented  a  commit- 
tee of  citizens  which  met  at  Afton;  I  made  that r«- 
|  port  in  short-hand  writing,  and  wrote  it  out;  that 
I  evening  the  report  was  made  for  the  St.  Louis  Times; 
and  reported  lor  a  paper  of  strong  Democratic  poli- 
tics; I  corrected  the  inaccuracies  of  grammar;  that  is 
all;  I  have  since  written  out  from  my  notes  so  far  as 
I  have  notes;  this  paper  is  in  my  hand  writing  from 
my  notes ;  it  is  an  exact  transcript  so  far  as  it  goes ;  it 
is  an  accurate  report  of  the  speech  as  made  by  An- 
drew Johnson,  with  the  exceptions  I  have  mentioned. 

Mr.  STANBERY  to  Mr.  Butler— Is  that  the  steam- 
boat speech? 

Mr.  BL'TLER— No,  it  is  the  speech  from  the  ba- 
cony  of  the  Southern  Hotel. 

Witness— The  first  speech  is  the  speech  at  the  Lir- 
dell  Hotel;  the  other  is  the  speech  at  the  Southern^ 
I  Hotel. 

Mr.  BUTLER  to  witness— Take  the  one  at  the 
Sontbern  Hotel.  So  far  as  that  report  goes,  is  this  an 
accurate  report  of  the  speech?  A.  It  is,  but  it  is  not 
all  here,  because  I  have  lost  part  of  my  notes. 

Q.  Whereabouts  did  it  commence?  A.  The  speech 
commences  in  the  middle  of  a  sentence;  the  first 
words  are:— "Who  has  shackles  on  their  limbs  and 
who  are  as  much  under  the  control  and  will  of  their 
masters  as  the  colored  men  who  are  emancipated." 

Witness  (to  a  Seuator)— This  speech  was  made  at 
the  Southern  Hotel  in  St,  Louis;  the  speech  then  g<»es 
through  as  printed  to  the  end ;  I  have  not  compared 
the  transcript  with  this  paper  (the  St.  Louis  Demo- 
l  crat). 

I     Mr.  BUTLER  offered  the  transcript  as  evidence. 
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Cross-examined  by  Mr.  STANBERY— My  report 
was  published  in  the  St.  Louis  Times  on  the  Sunday 
following;  I  think  the  9th  of  September. 

Q.  How  much  more  time  does  it  require  a  short-hand 
writer  to  write  out  his  notes  in  long-band  than  is  re- 
quired in  taking  the  notes?  A.  We  generally  recken 
the  difference  in  the  rates  between  long  and  short- 
hand about  six  or  seven  to  one. 

A.  J.'s  Oratorical  Powers. 

Re-direct  by  Mr.  BUTLER— Do  I  understand  you  to 
say  that  the  whole  of  the  speech  was  published  in  the 
Times'!  A.  No,  sir,  not  the  whole  of  it;  it  was  con- 
densed for  publication  ;  it  was  considerably  condensed ; 
Mr.  Johnson  is  a  fluent  speaker,  but  a  very  incoherent 
one;  he  frequently  repeats  his  words;  he  is  tautologi- 
cal ;  very  verbose  ;  that  enables  him  to  be  taken  with 
more  ease ;  it  is  so  in  my  experience  that  there  are 
men  who,  by  practice  of  long-hand  and  by  abbrevia- 
tions, can  follow  a  speaker  pretty  accurately  who 
speaks  as  Andrew  Johnson  speaks;  I  think  they  can 
give  the  sense  of  his  speech  without  doing  him  any 
injustice. 

Q.  How  is  it  when  taking  into  consideration  inter- 
ruptions? A.  The  reporter  would  have  to  indicate 
the  interruption  ;  he  would  not  write  them  out. 

Q.  But  could  he  get  the  sense  of  the  speaker;  A. 
Yes  he  could. 

By  Mr.  STANBERY— A  long-hand  writer,  you  say, 
may  take  the  sense  and  substance  of  a  speech  ;  that  is, 
he  may  take  the  sense  and  substances  as  to  his  ideas 
of  what  they  are?  A.  Yes,  his  own  view  of  what  the 
speaker  is  saving. 

To  Mr.  Butter— By  dictating  a  report  from  the  notes 
to  another  person  it  can  be  written  out  much  more 
rapidly. 

R.  T.  Chew  Examined. 

Robert  T.  Chew,  sworn,  and  examined  by  Mr.  BUT- 
LER.—I  Jim  employed  in  the  State  Department;  I  am 
Chief  Clerk  in  the  State  Department. 

Q.  It  is  a  part  ofyour  duty  to  supervise  commis- 
sions that  are  issued?  A.  A  commission  is  first  written 
out  by  a  person  who  is  called  the  Commission  Clerk 
ef  the  department;  it  is  brought  to  me  and  by  me  j 
sent  to  ttie  President;  when  it  is  returned  with"  the 
President's  signature  it  is  submitted  by  me  to  the 
Secretary  of  State,  who  countersigns  it;  then  it  goes 
to  the  Commission  Clerk  for  the  seal  to  be  affixed  to 
it;  when  a  commission  does  not  belong  to  my  depart-  I 
mem,  it'  it  is  for  the  Treasury  it  goes  to  the  Treasury  ; 
that  is  to  say  the  commissions  of  officers  of  the  Trea- 
sury are  prepared  at  my  department;  for  Comptroller, 
Auditor,  Treasurer,  Assistant  Treasurer,  Auditors  of 
the  Mint,  Collectors  of  the  Revenue,  etc. ;  for  Secre- 
tary and  Assistant  Secretary  also;  after  tbey  are  pre- 
pared they  are  sent  10  the  Treasury;  these  belong  to 
my  office  ;  are  issued  from  my  office,  from  the  Depart- 
ment of  State. 

Q.  Have  tbe  kindness  to  tell  us  whether,  after  the 
passage  of  tbe  Civil  Tenure  of  Office  act,  any  change 
was  m.ide  in  the  commission  of  officers  of  your  depart- 
ment to  conform  to  that  act  ?   A.  There  was. 

Q.  What  was  that  change ;  tell  us  how  the  commission 
ran  in  that  respect  before,  and  how  it  ran  afterwards  ? 
A.  Tbe  torm  of  the  old  commission  was  "during  the 
pleasure  of  the  President  of  the  United  States  for  the 
time  being."  These  words  have  *»een  stricken  out, 
and  the  w..rds  substituted  "subject  to  the  conditions 
prescribed  bv  law." 

Q.  Does  that  apply  to  all  commissions?  A.  It  ap- 
plies to  all  commissions. 

Q.  When  was  rhat  change  made?  A.  Shortly  after 
the  p  kMace  of  the  civil  Tenure  of  Office  a«'t;  l  cannot 
exacn  %  say  when  the  rtrst  came  up  making  it  neces- 
sary for  the  Commission  Clerk  to  prepare  a  commis- 
sion;  he  applied  for  instructions  under  that  act;  the 
subject  was  then  examined  at  the  department;  that 
eh  lOfTC  was  m  ule  after  the  examination  ;  the  case  was 
submitted  by  the  Secretary  to  the  examiner,  and  on 
his  opinion  the  change  was  made,  I  thiuk,  by  order  of 
tbe  Secetarv ;  we  print  our  commissions  on  parch- 
ment from  a  copper-plate  form;  the  copper-plate  was 
changed  10  c  mi  form;  we  have  blank  forms  ol  the  va- 
rious kinds  of  commissions  {tuned  by  our  department; 
prior  to  the  passage  of  the  act  of  March  2,  1667,  being 
tbe  Civil  Tenure  of  Office  act,  the  commission  to  bold 
office  for  or  duri  .tr  tbe  pleasure  of  the  President  for 
tbe  time  being,  were  all  issued  in  that  form;  after  the 
change  all  commissions  have  been  issued  in  the 
changed  form;  such  changed  commissions  have  been 
signed  by  tbe  President;  there  hare  beeu  no  other 
changes  than  what  1  have  mentioned  down  to  this 
a  iv ;  no  commission  whatever  to  an  v  officer  has  been 


6ent  out  from  the  department  since  the  passage  of  the 
act  except  in  that  changed  form,  that  I  am  aware  of; 
there  could  not  have  been  any  except  by  accident 
without  my  knowing  it. 

Mr.  BUTLER  put  the  forms  of  commission  in  evi- 
dence. 

Cross-examination  by  Mr.  STAXBERY— Q.  The 
old  forms  contained  this  clause,  as  I  understand  it:— 
"Tbe  said  officer  to  hold  office  during  the  pleasure  of 
the  President  of  the  United  States  for  the  time  being?" 
A.  Ye-,  sir. 

Q.  These  words,  you  say.  are  left  out?  A.  Yes,  sir, 
and  these  other  words  are  inserted— "Subject  to  the 
conditions  prescribed  by  law." 

Q.  Have  you  ever  changed  one  of  your  plates  or 
forms  so  as  to  introdr.ee  in  place  of  what  was  there 
before  these  words— "To  hold  until  removed  by  the 
President,  with  the  consent  of  the  Senate?"  A.  No, 
sir ;  no  commission  has  been  issued  to  the  heads  of 
departments  different  from  those  which  were  issued 
before  the  Tenure  of  Office  act  that  I  am  aware  of. 

Q.  Have  you  a  separate  plate  for  the  commissions  of 
heads  of  departments?  A.  I  cannot  answer  that 
question ;  I  recollect  no  instance  in  which  any  change 
has  been  made  there. 

Mr.  BUTLER— Has  any  commission  been  issued  to 
the  head  of  a  department  since  March  2,  1S6T?  A.  I 
do  not  recollect  it. 

Mr.  BUTLER  —Then  of  course  there  is  no  change. 

Mr.  STAXBERY— Of  course  not. 

To  the  witness — Q.  How  long  have  you  been  chief 
clerk?  A.  Since  July,  1S66;  I  have  been  in  the  office 
since  July,  1S33;  that  is  thirty-three  years;  in  all  that 
time,  before  this  change,  all  commissions  ran  in  this 
way:— "During  the  pleasure  of  the  President  for  the 
time  being." 

Mr.  BUTLER— Do  you  know  Mr.  Seward's  hand- 
writing? A.  Yes,  sir;  this  letter  is  signed  by  him. 

Appointments  and  Removals. 

Mr.  BUTLER— I  now  offer  in  evidence  a  list  pre- 
pared by  the  Secretary  of  State,  and  sent  to  the  mana- 
gers, of  all  the  appointments  and  removals  of  officers, 
as  they  appear  in  the  State  Department,  from  the  be- 
ginning of  the  government. 

Mr.  STANBERY-Of  all  officers? 

Mr.  BUTLER-No ;  of  all  heads  of  departments.  It 
is  accompanied  with  a  letter  simply  describing:  the  list, 
and  which  I  will  read.   The  letter  is  as  follows:— 

"Hon.  John  A.  Bingham.  Chairman,  (fee.— Sir:— In  reply 
to  the  note  address,  d  to  me  on  the  23d  inst.,  on  the  part  of 
the  House  of  Kepiesentatives,  in  the  matter  of  the  im- 
peachment of  the  President,  I  have  the  honor  to  submit 
herewith  two  schedules,  A  and  B.  Schedule  A  presents  a 
statement  of  all  removals  of  heads  of  departments  made 
by  the  President  of  the  United  States  during  this  session 
of  the  Senate,  so  far  as  the  same  can  be  ascertained  from 
the  records  of  the  department.  Schedule  B  contains  a 
list  of  all  appointments  of  heads  of  departments  at  any 
time  made  by  the  President  with  the  adyice  and  consent 
of  the  Senate,  and  while  the  Senate  was  in  session,  so  far 
as  the  same  appear  on  the  records  of  the  State  Depart- 
ment. I  have  the  honor  to  be.  (fee.. 

"WILLIAM  H.  SEWARD. » 

Mr.  BUTLER  then  put  in  evidence  Schedule  As 
being  the  list  of  removals  of  heads  of  department, 
made  by  the  President  at  any  time  during  the  session 
of  the  Senate,  the  only  one  being  that  of  Timothy 
Pickennc,  Secretary  of  State,  removed  May  18,  1800. 

Mr.  BUTLER  also  put  in  evidence  schedule  B, 
being  a  list  of  appointments  ot  heads  of  departments 
made  by  the  President  at  any  time  during  the  session 
of  the  Senate.  The  list  contains  thirty  appointments, 
extending  from  1794  down  to  1866,  and  are  principally 
the  appointments  of  chief  clerks  to  act  temporarily  as 
heads  of  departments. 

Mr.  BUTLER  to  the  witness— There  are  in  this  list 
thirty  acting  appointments  like  those  of  Mr.  Hunter, 
Mr.  Appleton  and  Mr.  Frederick  W.  Seward.  I  do 
not  ask  the  authority  under  which  they  were  made, 
but  I  ask  the  circumstauces  under  which  they  were, 
and  what  was  the  necessity  for  making  them,  whether 
it  was  the  absence  of  tbe  Secretary  or  otherwise?  A. 
The  absence  of  the  Secretary. 

Q.  Has  there  been  in  the  thirty-fonr  years  that  you 
have  been  in  the  department  any  appointment  of  an 
Acting  Secretary  except  on  account  or  the  temporary 
absence  of  the  Secretary?  A.  I  do  not  recollect  any  at 
this  time. 

Q.  By  whom  were  these  acting  appointments  made? 
A.  The?  were  made  by  the  President,  or  by  his  order. 

Q.  Did  the  letters  of  authority  proceed  in  most  of 
these  cases  from  the  President,  or  from  the  heads  of 
deoartmeuta? 
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Lejcal  Sparring* 

Mr.  EVARTS  objected,  and  stated  that  the  papers 
themseivers  were  the  best  evidence,  and  must  be  pro- 
duced. 

Mr.  BUTLER  said  that  he  was  merely  asking  from 
whence  the  papers  were  issued;  whether  they  came 
directly  from  the  head  of  a  department  to  ttie  chief 
clerk,  or  came  from  the  President  to  bim. 

Mr.  EVARTS— That  is  the  very  objection  we  make; 
the  letters  of  the  authority  are  themselves  the  best 
evidence. 

Mr.  BUTLER— Suppose  there  were  no  letters  of 
authority. 

Mr.  EVARTS— Then  you  would  have  to  prove  the 
fact  by  other  evidence. 

Mr.BUTLER— I  am  asking  whence  the  authority 
proceeded,  because  I  cannot .  know  now  to  whom  to 
Bend  to  produce  them. 

The  Chief  Justice  (to  the  witness)— Is  the  authority 
In  writing? 

Witness— It  is  always  in  writing. 

Mr.  BUTLER— I  put  this  question  to  the  witness:— 
From  whom  did  those  letters  of  which  you  speak 
come? 

Mr.  EVARTS  objected. 

The  Chief  Justice  directed  the  question  to  be  reduced 
to  writing. 

Mr.  BUTLER  then  modified  it  so  as  to  read:— State 
whether  any  of  the  letters  of  authority  which  you  have 
mentioned  came  from  the  Secretary  of  State,  or  from 
wnac  other  officer? 

Mr.  BUTLER  said— My  object  in  putting  the  ques- 
tion is;  that  if  he  says  that  they  all  came  from  the  Pre- 
■ideut,  that  will  end  the  inquiry:  aud  if  he  says  that 
they  all  came  from  the  Secretary  of  State,  then!  want 
to  send  for  them. 

Mr.  EVARTS— We  object  to  proof  of  authority  other 
than  by  the  production  of  the  writing,  which,  as  the 
witness  has  stated,  exists  in  all  cases. 

Mr.  BUTLER — I  am  not  now  proviug  the  authority. 
I  am  endeavoring  to  find  out  from  what  source  these 
letters  came,  aud  am  following  the  usual  course  of  ex- 
amination. 

Mr.  CURTIS  (to  Mr.  Butler)— Do  you  mean  to  in- 
quire who  signed  the  letters  of  authority? 

Mr.  BUTLER— I  mean  to  inquire  precisely  whether 
the  letters  came  from  the  Secretary  of  State  or  from 
the  President. 

Mr.  CURTIS— Do  you  mean  by  that  who  signed  the 
letter;  or  do  you  mean  from  whose  manual  possession 
it  came? 

Mr.  BUTLER— I  mean  who  signed  the  letter? 

Mr.  CURTIS— That  we  object  to. 

Mr.  BUTLER— I  do  not  do  it  for  the  purpose  of  prov- 
ing the  contents  of  the  letter,  but  tor  the  purpose  of  its 
identification. 

Mr.  EVARTS— We  say  that  the  paper  itself  will  show 
Who  sigued  it. 

Mr.  BUTLER— The  difficulty  with  me  is  that  unless 
I  Uke  an  hour  in  my  argument,  these  gentlemen  are 
determined  that  I  shall  never  have  the  reply  on  my 
proposition.  My  proposition  is  not  to  prove  the 
authority,  nor  to  prove  the  signature,  but  it  is  to  prove 
the  identity  of  the  paper.  It  is  not  to  prove  that  it 
was  a  letter  of  authority,  because  Mr.  Seward  signed 
it,  but  it  is  to  prove  whether  1  am  to  louk  for  my  "evi- 
dence in  a  given  directiou  or  in  another  directiou. 

The  Chief  Justice  decided  that  the  question  in  the 
form  in  which  it  was  put  was  not  objectionable,  and 
that  the  question  whether  these  documents  were 
sisned  by  the  President  would  be  also  competent. 

Mr.  BUTLER— Staie  whether  any  of  the  letters  or 
authority  which  you  have  mentioned,  came  from  the 
Secretary  of  State,  or  from  what  other  officer? 

Mr.  CURTIS— I  understand  that  the  witness  is  not 
to  answer  by  whom  they  were  6ent. 

Mr.  BUTLER  (Tartly)— I  believe  I  have  this  wit- 
ness. 

The  Chief  Justice-The  Chief  Justice  will  instruct 
the  witness  not  to  answer  at  present  by  whom  they 
were  signed. 

Witness— They  came  from  the  President. 

Mr.  BUTLER— All  of  them?  A.  Such  is  the  usual 
rule;  I  know  of  no  exception;  I  kuow  of  uo  letter  of 
authority  to  a  chief  clerk  to  act  as  Secretary  of  State 
that  did  not  come  from  the  President;  I  will,  on  my 
return  to  the  office,  examine  and  see  if  there  is  any. 

Mr.  STANBERY— I  see  by  this  list  onlv  one"  in- 
stance of  the  removal  by  the  President  of  the  head  of 
a  department,  and  that  was  during  the  session  of  the 
Senate,  and  that  was  an  early  one.  May  13,  1S00. 
louknow  nothing  of  the  circumstances  of  that  re- 


moval? A.  Not  at  all :  I  do  not  know  whether  that 
officer  had  refused  to  resign  when  requested. 

Q.  In  your  knowledge,  since  yon  have  been  in  the 
department,  do  you  know  of  any  instance  in  which 
the  head  of  a  department,  when  requested  by  the 
President  to  resign,  has  refused  to  resigu? 

Mr.BUTLER  (to  the  witness)— Stop  a  moment;  I 
object. 

The  objection  was  either  sustained  or  the  question 
withdrawn. 

Mr.  STANBERY— Have  yon  ever  examined  the  re- 
cords to  ascertain  under  what  circumstances  it  was 
that  President  Adams  removed  Mr.  Pickering  from 
the  head  of  the  Stale  Department  in  1S00,  when  the 
Senate  was  m  session?   A.  I  have  not. 

Mr.  BUTLER— Do  you  know  that  he  was  removed 
when  the  Senate  was*  in  session  of  your  own  know- 
ledge?  A.  I  do  not. 

Mr.  BUTLER— I  now  offer,  sir,  from  the  ninth  vo- 
lume of  the  works  of  John  Adams,  M  The  Little  A 
Brown  edition  by  his  grandson,  Charles  Francis 
Adams."  what  purports  to  be  official  letters  from  Timo- 
thy Pickering,  Secretary  of  State,  to  John  Adams,  and 
from  Mr.  Adams  to  him.  Any  objection  ?  (To  Mr. 
Stfinberv.) 

Mr.  STANBERY— Not  the  least 

Mr.  BUTLER-The  first  one  is  dated  the  10th  of 
May,  1808,  pages  53,  54  and  55.  I  offer  them  as  the 
best  evidence  of  the  official  letters  of  that  dete.  I 
have  not  been  able  to  find  any  record  of  them  thus 
lar.   Anv  objection,  geutlemen  ? 

Mr.  STANBERY— Not  at  all,  sir. 

Timothy  Pickering's  Removal. 

Mr.  BUTLER  read  a  letter  from  President  Adams 
to 'limothy  Pickering.  Secretary  of  State,  dated  10th 
May,  1S00,  which  he  said  was  Saturday,  announcing 
that  the  Administration  deemed  a  change  in  the  office 
of  Secretary  of  State  necessary,  and  stating  that  the 
announcement  was  made  in  order  to  give  Mr.  Picker- 
ing an  opportunity  to  resign.  He  next  read  the  reply 
of  Mr.  Pickering,  dated  "Department  of  State,  May 
12,  1800,"  stating  that  he  had  contemplated  a  continu- 
ance in  office  until  the  4th  of  March  following  alter 
the  election  of  Mr.  Jefferson,  which  was  considered 
certain,  and  refusing,  from  various  personal  consider- 
ations, to  resign.  He  then  read  the  letter  of  Presi- 
dent Adams  of  the  same  date,  and  removing  Mr. 
Pickering  from  office. 

Mr.  BUTLER— Now,  will  the  Senate  have  the  good- 
ness to  send  for  the  executive  journal  of  May  13, 1S0O, 
to  be  brought  here?  I  propose  to  show  that  at  the 
s.nme  hour,  on  the  same  day,  Mr.  Adams,  the  Presi- 
dent, sent  the  nomination  to  the  Senate. 

Mr.  STANuERY— Do  I  understand  the  honorable 
member  to  say  at  the  same  hour?  Do  you  expect  to 
prove  it? — to  Mr.  Butler. 

Mr.  BUTLER— When  I  come  to  look  at  the  corres- 
pondence I  think  I  am  wrong.  I  think  the  action  of 
the  Senate  was  a  little  precarious.  (Laughter.) 

Mr.  STANBERY-You  do? 

Mr.  BUTLER— Yes.  sir. 

On  motion  of  Mr.  SHERMAN  it  was  ordered  that 
the  Journal  in  question  be  furnished. 

Mr.  Creepy  Called. 

Mr.  C.  Eaton  Creecy  recalled  and  examined  by  Mr. 
BUTLER.-  Yon  have  been  sworn,  I  believe?  A.  Yes, 
sir.    (PaDer  shown  to  witness.) 

Q.  You  told  us  that  you  were  appointed  Clerk  in 
the  Treusnry.  Are  you  familiar  with  the  handwriting 
of  Andrew  Johnson?  A.  Iam;  that  is  his  handwrit- 
iug;  I  procured  this  letter  from  the  archives  of  the 
Treasury  to-day. 

The  Removal  of  ?Ir.  Stanton. 

Mr.  BUTLER — Just  step  down  a  moment  Mr. 
President  and  Senators:— It  will  be  remembered  that 
the  answer  of  the  President  to  the  first  article  says  in 
words: — "And  this  has  ever  since  remained,  and" was 
the  opinion  of  this  respondent  at  the  time  when  be 
was  forced  as  aforesnid  to  consider  and  decide  what 
act  or  acts  should  and  might  lawfully  be  done  by  this 
respondent  as  President  of  the  United  States  to  cause 
the  said  Stanton  to  surrender  the  said  office."  This 
respondent  was  also  aware  that  this  act  (the  Tenure 
of  Office  act)  was  understood  and  intended  to  be  an 
expression  of  the  opinion  of  the  Congress  by  which 
that  act  was  passed  ;  that  the  power  to  remove  exe- 
cutive officers  for  cause  might  by  law  be  taken  from 
the  President,  and  vested  in  him  and  the  Senate 
jointly. 


98 


IMPEACHMENT  OF 


ANDREW  JOHNSON. 


Mr.  Butler  read  farther  from  the  articles  the  Pre- 
sident's claim  that  he  had  removed  Stanton  under  the 
Constitution. 

He  then  read  the  2d  section  of  the  Tenure  of  Office 
act  empowering  the  President,  during  a  recess  of  the 
Senate,  to  suspend  civil  officers,  except  United  States 
Judges,  for  incapacity,  misconduct,  &c,  authorizing 
him  to  designate  a  temporary  successor  to  hold  until 
acted  upon  by  the  Senate,  and  requiring  him  to  re- 
port such  action  within  twenty  days  from  the  next 
meeting  of  the  Senate,  with  the  reasons  therefor,  &c. 
He  also  read  the  eighth  section,  requiring  the  President 
to  notify  the  Secretary  of  the  Treasury  of  6uch  tem- 
porary appointments  made  without  the  consent  of  the 
Senate.  He  continued  :— It  will  be  6een  thauthe  Presi- 
dent of  the  United  States  says,  in  his  answer,  that  he 
suspended  Mr.  Stanton  under  the  Constitution,  sus- 
pended him  indefinitely,  and  at  his  pleasure. 

We  propose  now,  unless  it  is  objected  to,  to  show 
that  is  false  under  his  own  hand.  I  offer  his 
letter  to  that  effect,  which,  if  there  is  no  objection,  I 
will  read. 

Mr.  STANBERY,  after  examining  the  letter— We 
see  no  inconsistency  in  that  nor  falsehood. 

Mr.  BUTLER— That  is  not  the  question  I  put  to 
you;  I  asked  you  if  you  had  any  objection. 

Mr.  STANBERY— I  have  no  objection. 

Mr.  BUTLER— The  falsehood  is  not  in  the  letter;  it 
is  in  the  answer. 

He  then  read  the  letter,  dated  Washington,  D.  C, 
Aug.  14,  1867,  as  follows:— 

Sir:— In  compliance  with  the  requirements  of  the 
eighth  section  of  the  act  of  Congress  ot  March  2.  1867,  enti- 
tled an  act  to  regulate  the  tenure  of  certain  civil  offices, 
you  are  hereby  notified  that,  on  the  12th  inst.,  the  Hon. 
Edwin  M.  Stanton  waa  suspended  from  his  office  as  Secre- 
tary of  War.  General  U.  S.  Grant  is  authorized  and  em- 
powered to  act  as  Secretary  of  War  ad  interim.  I  am, 
sir,  very  respectfully,  yours,  An  bee  w  Johnson-. 

To  the  Hon,  Hugh  McCulloch,  Secretary  of  the  Treasury, 

Mr.  BUTLER— I  wish  to  call  attention  to  this  again, 
because  it  may  have  escaped  the  attention  of  Sena- 
tors. 

Mr.  CURTIS— We  object.  We  wish  to  know  what 
all  this  discussion  means.  What  question  is  now  be- 
fore the  Senate.  How  it  is  that  this  statement  is  made? 

Mr.  BUTLER— I  am  endeavoring  to  show  that 
when  the  President  said  that  he  did  not  suspend  Mr. 
Stanton  uuder  the  Tenure  of  Office  act,  and  that  he 
had  come  to  the  conclusion  that  he  had  the  right  to 
impend  before  August  12,  1S67.  without  leave  of  the 
Tenure  of  Office  act,  he  sent  a  letter,  sayiug  that  he 
did  under  that  act,  to  the  Secretary  of  the  Treasury, 
under  the  eighth  section  of  the  act  to  which  he  refers. 
He  expressly  says  in  that  letter  that  he  did  suspend 
bim  under  this  act. 

Mr.  CURTIS— We  do  not  object  to  the  honorable 
manager  offering  his  evidence.  We  do  object  to  his 
argument. 

Ancient  Precedent. 

Mr.  BUTLER— I  am  arguing  nothing,  sir.  I  read 
the  law. 

The  Journnl  aBked  for  arrived  at  this  point,  and  was 
delivered  to  Mr.  Butler.  He  read  the  proceedings  of 
Monday,  May  12,  1800,  and  the  subsequent  action  of 
the  Senate  on  the  following  day,  as  follows:  — 

"On  Tuesday,  May  13, 1800,  the  Senate  proceeded  to 
consider  the  message  of  the  Pre-ident  of  the  United 
States  of  the  12th  inst.,  and  the  nomination  con- 
tained therein  of  John  Marshall,  of  Virginia,  to  be 
Secret  iry  of  State,  whereupon  it  was 

"liettolved.  That  they  do  advise  and  consent  to  the 
appointment  according  to  the  nomination. 

Mr.  STANBERY— Please  to  read  when  it  appeared 
A  there  at  what  hour  this  was  done. 

Mr.  BUTLER— I  will  not  undertake  to  state  the 
hour,  sir.  I  state  directly  to  the  Senate  in  answer  to 
you  that  the  nomination  went  to  the  Senate,  as  it  will 
appear  from  an  examination  of  the  whole  case,  prior 
to  the  letters  giving  to  Mr.  Pickering- 
Mr.  STANBKRY— Will  the  honorable  manager  al- 
low me  to  add  that  be  said  he  expected  to  prove  It. 

Mr.  BUTLER  -I  expected  it  would  appear  from  the 
whole  case.  He  sent  it  first,  I  am  quite  sure;  now, 
then,  as  it  was  the  duty  of  Mr.  Adams  to  send  it  first 
to  the  Senate,  I  presume  he  did  his  duty  and  sent  it 
to  the  Senate  first  before  he  sent  it  to  Mr,  Pickering. 
(Laughter.)  I  want  to  say  for  them  that,  being  all  on 
the  same  day,  it  must  be  taken  to  be  done  at  the  same 
time  in  law;  but  another  piece  of  evidtnce  is  that  he 
aaked  Mr.  Pickering  to  send  in  his  resignation,  be- 
cause it  was  necessary  to  send  the  suspension  to  the 
Senate  as  soon  as  they  sat,  which  he  did. 


Mr.  STANBERY  requested  a  certified  copy  of  the 
Executive  document  in  qnestien. 

C.  Eaton  Creecy,  Recalled. 

Mr.  BUTLER— Q.  Upon  receipt  of  that  notification 
by  the  President  of  the  United  States  that  he  had  sus- 
pended Mr.  Stanton  according  to  the  provisions  of 
the  Civil  Tenure  act,  what  was  done?  A.  A  copv  of 
the  Executive  communication  was  sent  to  the  First 
Comptroller,  the  First  Auditor,  Second  Auditor  and 
Third  Auditor. 

Q.  Have  you  the  letters  of  transmissal  there?  A. 
Witness  produces  and  reads  one  of  the  letters  promul- 
gating the  information  by  the  Secretary  of  the  Trea- 
sury to  the  First  Comptroller;  he  stated  that  the 
others  were  similar. 

C.  Are  those  officers  the  proper  accounting  and  dis- 
buasing  officers  of  the  department?  A.  They  are  for 
the  War  Department. 

Q.  Then  I  understand  yon  all  the  disbursing  officers 
and  accounting  officers  of  the  Treasury  for  the  War 
Department  were  notified  in  pursuance  of  that  act? 

Objection  bv  Mr.  CURTIS. 

Mr.  BUTLER— Q.  Were  thereupon  notified?  A.  Yes, 
sir. 

Q.  Were  you  there  to  know  of  this  transmission?  A. 

Yes,  sir. 

Q.  Did  you  prepare  the  papers?  A.  Yes,  sir,  but 
not  in  pursuance  of  any  other  act  of  Congress  except 
the  Civil  Tenure. 

Recess. 

On  motion  of  Mr.  CONNESS  the  Senate  took  a  re- 
cess of  fifteen  minutes  from  half-past  two. 

An  Appeal  for  Time. 

After  the  recess  Mr.  CONNESS  suggested  an  ad- 
journment, whereupon 

Mr.  CURTIS  said  :-Mr.  Chief  Justice,  it  is  suggested 
to  me  by  my  colleagues  that  I  should  make  known  at 
this  time  to  the  Senate  that  it  is  our  intention,  if  the 
testimony  on  the  part  of  the  prosecution  should  be 
closed  to-day,  as  we  suppose  it  will,  to  ask  the  Sena- 
tors to  grant  to  the  President's  counsel  three  days  in 
which  to  prepare  and  arrange  their  proofs,  and  enable 
themselves  to  proceed  with  the  defense.  We  find  our- 
selves in  a  condition  in  which  it  is  absolutely  neces- 
sary to  make  this  request,  and  I  hope  the  Senators 
will  agree  to  it. 

In  response  to  an  intimation  from  the  Chief  Justice 
that  the  request  be  postponed  until  the  Senate  was 
fuller,  Mr.  CURTIS  said  he  had  merely  suggested  it 
lest  it  should  not  be  in  order  at  another  time. 

Argument  of  Mr.  Boutwcll. 

Mr.  BOUTWELL  called  the  attention  of  counsel  to 
the  statutes  as  explainining  the  nature  of  the  pro- 
ceedings in  the  case  of  the  appointment  of  Mr.  Pick- 
ering. He  said  the  only  appointment  of  the  head  of 
a  department  which  appeared  on  the  record  to  have 
been  made  during  a  session  of  the  Senate,  was  in  1st 
Statute*  of  September,  1789,  in  which  it  is  provided 
that  there  shall  be  a  Postmaster-General  with  powers 
and  compensation  to  the  assistant  clerks  and  deputies 
whom  he  may  appoint,  and  the  regulations  of  the 
Post  Office  shall  be  the  same  as  they  were  under  the 
resolution  and  ordinances  of  the  last  Congress.  It 
was  provided  in  the  second  eection  that  this  act  shall 
continue  in  force  until  the  end  of  the  next  session  of 
Congress,  and  no  longer,  showing  that  it  was  merely 
the  continuance  of  the  Post  Office  Department  that 
war  contemplated. 

On  the  4th  of  August,  1790,  Congress  passed  a  sup- 
plementary act,  in  which  it  was  provided,  that  the  act 
of  last  session,  entitled  "An  act  for  the  Establishment 
of  a  Post  Office  Department,"  be  and  the  same  is  here- 
by continued  in  force  until  the  end  of  the  next  ses- 
sion of  Congress,  which  was  a  continuance  of  the  Con- 
tinental system  of  post  office  management.  On  the 
9th  day  of  March,  1791,  Congiess  passed  another  act. 
continuing  the  act  for  the  temporary  establishment  of 
a  post  office  department  in  full  force  and  effect  until 
the  end  of  the  next  session  of  Congress  and  no  longer. 
On  the  20th  of  February,  1792.  Congress  passed  an  act 
making  various  arrangements  in  regard  to  the  ad- 
ministration of  the  PoBt  Office  Department  and  to 
establish  certain  postal  routes;  that  act  provided,  that 
the  act  of  the  preceding  session  be  continued  in  full 
force  for  two  years  and  no  longer.  This  act  did  not 
provide  for  the  establishment  of  a  post  office  depart- 
ment as  a  branch  of  the  government,  so  that  the  act  of 
the  previous  session  was  continued  by  it  nntil  1794. 
On  May  8,  1794,  Congress  passed  an  act  covering  the 
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whole  ground  of  the  post  office  system,  providing  for 
a  General  Post  Office,  and  meet  the  wants  of  the 
counsel  for  tne  respondent. 

Mr.  WILSON  called  attention  to  several  entries  in 
the  Journal  of  1S00,  showing  that  the  Senate  met  be- 
fore noon. 

Mr.  BINGHAM  offered  in  evidence  the  Executive 
messages  to  the  Senate,  of  December  16  and  December 
19,  1S67,  and  January  IS,  1SGS,  in  which  the  President 
gives  his  reasons  for  the  suspension  from  office  of 
eeveral  officers.  AI60,  a  communication  from  the 
Secretary  of  State  accompanying  one  of  the  messages, 
in  which  he  reports  the  action  under  the  Tenure  of 
Office  Jaws. 

Mr.  BUTLER  then  informed  the  Senate  that  the 
case,  on  the  part,  of  the  House  of  Representatives,  was 
substantially  closed,  although  they  might •  call  a  few 
more  witnesses,  whose  testimony  would  be  only  cu- 
mulative. 

The  Question  of  Time. 

Mr.  CURTIS,  on  behalf  of  the  President's  counsel, 
then  made  a  motion  that  when  the  court  adjourned  it 
should  be  to  Thursday  next,  in  order  to  afford  them 
three  working  days  in  which  to  prepare  their  testi- 
mony. 

Mr.  CONNESS  (Cal.)  moved  that  the  conrt  adjourn 
nntil  Wednesdav  next. 

Senator  JOHNSON— If  it  is  in  order,  I  move  to 
amend  the  motion  made  by  the  honorable  Senator 
from  California,  by  inserting  Thursday  instead  of 
Wednesday. 

The  question  was  put  on  the  amendment  of  Mr. 
Johnson,  and  agreed  to,  with  only  one  dissenting 
voice. 

The  Chief  Justics  stated  the  question  to  be  on  the 
motion  as  amended. 

Senator  CAMERON— Mr.  President— 

The  Chief  Justice— No  debate  is  in  order. 

Senator  CONKLING— I  wish  to  inquire  whether  the 
managers  want  to  submit  some  remarks  on  the  mo- 
tion for  delay. 

The  Chief  Justice— The  question  is  on  the  motion  to 
adjourn. 

Mr.  CONKLING— My  purpose  was  to  ascertain 
whether  thev  desire  to  make  some  remarks  or  not. 

Mr.  BUTLER— We  want  to  have  it  understood— 

In  reply  to  an  inquiry  from  Senator  Anthony,  the 
Chief  Justice  restated  the  question. 

Mr.  CONNESS  said  the  motion  to  amend  had  been 
submitted  before  he  was  aware  of  it.  He  had  desired 
to  accept  it. 

Mr.  CAMERON— I  was  going  to  ask  the  honorable 
managers  whether  they  will  not  be  prepared  to  go  on 
with  this  case  on  Monday.  I  can  see  no  reason  why 
the  other  side  will  not  be  as  well  prepared. 

Mr.  BUTLER— We  are  readv. 

Senators  CAMERON  and  SUMNER  simultaneously 
—Mr.  President — 

The  Chief  Justice— No  debate  is  in  order. 

Senator  CAMERON— I  am  not  going  to  debate  the 
the  question,  your  Honor.  I  have  just  arisen  to  ask 
the  quesfiou,  whether  the  managers  will  be  ready  to 
go  on  with  this  case  on  Monday? 

Senator  SUMNER— I  wish  to  ask  a  question  also. 
I  want  to  kuow  if  the  honorable  managers  have  any 
views  to  present  to  the  Senate,  sitting  now  on  the 
trial  of  this  impeaohment,  to  aid  the  Senate  in  deter- 
mining this  question  of  time?  On  that  I  wish  to 
know  the  views  of  the  honorable  managers. 

The  Chief  Justice— The  Chief  Justice  is  of  opinion 
that  pending  the  motion  of  adjournment  no  debate  is 
in  order. 

The  motion  as  amended  was  then  agreed  to  by  the 
following  vote: — 

Yeas.— Mensrs.  Anthonv,  Bayard,  Bnckalow,  Cattell, 
Conness,  (Jorbett,  Cragm,  Davis,  "Dixon,  Edmunds,  Ferry, 
Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hendricks, 
Howard,  Howe,  Johnson,  McCreerv,  Morrill  (Me.).  Mor- 
rill (Vt.).  Norton,  Nye,  Patterson  (N.  H.),  Fattereon 
(Tenn.),  Ramsey,  Ross,  Saulsbury,  Sherman.  Spraguc, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  and 
Williams— 37. 

Nays.— Messrs.  Cameron,  Chandler,  Cole,  Conkling, 
Drake,  Moigau,  Pomeioy,  Stewart,  Sumner,  and  Th-iycr 
—10. 

The  Chair  was  vacated,  and  was  immediately  re- 
sumed by  the  President  pro  tern.,  whereupon,  without 
transacting  any  legislative  business. 

On  motion  of  Mr.  GRIMES,  the  Senate  adjourned. 
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The  Opening-. 
The  doors  were  opeued  to  the  crowd  at  eleven 
o'clock  this  mornine,  and  the  galleries  were  considera- 
bly filled  by  an  audience  of  the  usual  well-dressed 
order  at  the  opening  of  the  Senate,  at  twelve  o'clock. 

Prayer. 

After  prayer,  by  a  stranger,  in  which  all  the  depart- 
ments of  the  government  were  remembered,  the  Pre- 
sident pro  tern,  relinquished  the  chair  for  the  Chief 
Justice-,  and  the  court  was  opened  by  the  usual  pro- 
clamation. 

Entering  of  the  Managers. 

At  ten  minutes  past  twelve  the  managers  were  an- 
nounced, and  all  appeared  but  Mr.  Stevens. 

The  counsel  for  the  President  were  all  promptly 
present.  The  members  of  the  House  were  announced 
at  quarter  past  twelve,  and  a  rather  larger  proportion 
than  on  recent  occasions  put  in  their  appearance. 

The  Chief  Justice  asked— Have  the  managers  on  the 
part  of  the  House  of  Representatives  any  further  evi- 
dence to  bring  in? 

Mr.  BUTLER- We  have. 

On  motion  of  Senator  JOHNSON,  the  further  read- 
ing of  the  journal  was  dispensed  with  when  but  little 
progress  had  been  made. 

Examination  of  W.  H.  Wood. 

Mr.  BUTLER,  on  the  part  of  the  managers,  then 
called  in  W.  II.  Wood,  of  Alabama,  who  was  sworn. 

Q.  Where  is  your  place  of  residence  ?  A.  Tusca- 
loosa, Alabama :  I  served  in  the  Union  army  during 
the  war;  from  Julv,  1S61,  to  July,  1S65;  some  time  in 
September,  1SG6,  I  called  upon  President  Johnson, 
and  presented  him  testimonials  for  employment  in  the 
government  service  :  it  was  on  the  21st  day  of  Sep- 
tember, 1S66  I  fix  the  time  partly  from  memory,  and 
partly  from  the  journal  of  the  Ebbitt  House. 

Q.  How  long  before  that  had  he  returned  from  Chi- 
cago from  his  trip  to  the  tomb  of  Douglas  ?  A.  My 
recollection  is  that  he  returned  on  the  15th  or  16th;  I 
awaited  his  return ;  I  presented  my  testomonials  to 
him,  when  he  examined  part  of  them. 

Q.  What  then  took  place  between  you? 

Mr.  STANBERY— What  do  yon  propose  to  prove? 
Has  it  anything  to  do  with  this  case? 

Mr.  BUTLER— Yes,  sir. 

Mr.  STANBERY-What  articles? 

Mr.  BUTLER— As  to  the  intent  of  the  President;  in 
several  of  the  articles. 

Mr.  STANBERY— What  to  do? 

Mr.  BUTLER— To  oppose  Congress. 

Q.  What  did  he  say?  A.  He  said  my  claims  for 
government  employment  were  good,  or  worthy  of 
attention;  he  inquired  about  my  political  principles; 
I  told  him  I  wasn't  a  political  man  ;  I  told  him  I  was 
a  Union  man,  a  loyal  man,  and  in  favor  of  the  ad- 
ministration;  I  had  confidence  in  Congress  and  in 
the  Chief  Executive ;  he  asked  me  if  I  knew  of  any 
differences  between  himself  and  Congress;  I  told  him 
I  did;  I  knew  of  some  differences  on  minor  points; 
then  he  said,  "They  are  not  minor  points ;  the  influ- 
ence of  patronage"  (I  don't  know  which)  "shall  be 
in  my  favor;  that's  the  meaning. 

Q.  \Vere  those  the  words?  A.  I  will  not  swear  that 
they  were  the  words. 

Q.  What  did  you  say  to  that?  A.  I  remarked  that 
under  those  conditions  I  could  not  accept  an  appoint- 
ment of  any  kind  if  my  influence  was  to  bo  U6ed  for 
him  in  contradistinction  to  Congress,  and  retired. 

Cross-examined  by  Mr.  Stanbery— Q.  Do  you  know 
a  gentleman  in  this  city  by  the  name  of  Koppel?  A. 
I  do. 

Q.  Have  yon  talked  with  him  since  you  have  been 
in  the  city'  A.  I  have;  I  called  on  him  when  I  first 
came  to  the  city:  I  did  not  tell  him  yesterday  morning 
that  all  you  could  6ay  was  more  in  his  favor  than 
against  him ;  1  did  not  tell  Mr.  Koppel  that  when  I 
was  brought  up  to  be  examined,  since  I  arrived  in 
this  city,  there  was  an  attempt  made  to  make  me  say 
things  which  I  would  not  say;  I  might,  in  explana- 
tion of  that  question,  say  that  there  was  a  misunder- 
standing between  the  managers  and  a  gentleman  in 
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Boston,  in  regard  to  an  expression  that  they  supposed 
I  could  testify  to,  which  I  could  not. 

G.  Have  you  been  examined  before  this  time  by  any 
one?   A.  I  have,  sir. 

Q.  Under  oath?  A.  Yes,  sir;  by  the  managers 
first ;  my  testimony  was  taken  down  ;  I  was  not  exa- 
mined nor  taiked  to  by  any  one  of  them  nnder  oath; 
I  had  informal  interviews  with  two  of  them  before  I 
■was  examined:  I  could  hardly  call  it  an  examination  ; 
they  were  Governor  Boutwell  and  General  Butler;  it 
Was  on  Monday  of  this  week. 

Q.  Did  you  say  to  Mr.  Koppel  that  since  you  had 
been  in  this  city  a  proposition  wns  made  to  you  that 
in  case  you  would  give  certain  testimony  it  would  be 
to  your  "benefit?   A.  I  did  not,  sir. 

Re-direct  examination  by  Mr.  BUTLER— Q.  Who 
is  Mr.  Koppel?  (emphasizing  the  name  so  as  to  pro- 
voke laughter  in  the  galleries.)  A.  Mr.  Koppel,  sir, 
is  an  acquaintance  of  mine  on  the  avenue ;  a  mer- 
chant; he  is  a  manufacturer  of  garments— a  tailor. 
(Laughter). 

Q.  Do  you  know  of  any  sympathy  between  him  and 
the  President?  A.  I  have  always  supposed  that  Mr. 
Koppel  was  a  northern  man  inspirit;  he  came  from 
Soutn  Carolina  here:  he  ran  the  blockade. 

Q.  Do  you  mean  that  to  be  an  answer  to  my  ques- 
tion of  sympathv  between  the  President  acid  him? 
(Laughter).   A.  Yes,  sir.  (Laughter). 

Q.  Now,  sir,  the  connsel  for  the  President  has  asked 
you  if  you  told  Mr.  Koppel  that  you  had  been  asked 
to  say  thiugs  which  you  could  not  say.or  words  to  that 
effect.  You  answered  in  explanation",  as  I  nnderstand, 
that  there  was  a  misunderstanding  which  you  ex- 
plained to  Mr.  Koppel.  Will  you  have  the  goodness 
to  tell  us  what  that  misunderstanding  was? 

Mr.  STANBERY  rose  to  object. 

Mr.  BUTLER— If  you  give  a  part  of  the  conversa- 
tion I  have  a  right  to  the  whole  of  it. 

Q.  I  will  ask,  in  the  first  place,  did  yon  explain  the 
matter  to  him?   A.  I  did. 

Q.  Very  well,  tell  us  what  that  understanding  was 
that  you  explained  to  him  in  that  conversation?  A. 
I  think,  sir,. a  erentleman  in  Boston  wrote  you  that  the 
President  asked  me  if  I  would  eive  twenty-five  per 
cent,  of  the  proceeds  of  my  office  for  political  pur- 
poses. I  told  you  that  I  did  not  say  so.  The  gentle- 
man from  Boston  misunderstood  me.  The  President 
said  nothing  of  the  kind  to  me,  and  I  explained  that 
to  Mr.  Koppel. 

Q.  Did  you  explain  when  the  misunderstanding 
orose?  A.  I  told  him  it  must  have  occurred  in  a  con- 
versation between  a  gentleman  from  Boston  and  my- 
self. 

Q.  In  regard  to  what?  A.  In  regard  to  twenty-five 

per  cent. 

Q.  Did  you  explain  to  Mr.  Koppel  where  the  idea 
come  from  that  you  were  to  give  twenty-five  per  cent.? 
A.  I  did.  sir. 

Mr.  EVARTS—  We  object.  The  witness  has  told  us 
distinctly  that  nothing  else  occurred  between  the 
President  and  himself.  It  is  certainly  quite  unimpor- 
tant what  occurred  between  this  gentleman  and 
another  in  Boston. 

Butler  and  Evarts  have  a  Tilt. 

Mr.  BUTLER— I  pray  judgment  on  this.  Yon  have 
put  in  a  conversation  between  a  tailor  down  on  Penn- 
sylvania avenue,  or  somebody  else,  and  this  witness. 
1  want  the  whole  of  the  conversation.  I  suppose  from 
<  vidence  of  the  gentleman  that  the  conversation  be- 
tween Mr.Koppel,  the  tailor,  and  this  witness,  was  put 
in  for  some  good  purpose.  If  it  was,  I  want  the  whole 
tJ  it. 

Mr.  EVARTS— Mr.  Chief  Justice,  the  fact  is  not  ex- 
actly as  stated.  Iii  the  privileged  cross-examination, 
connsel  for  the  President  asked  the  witness  distinctly 
whether  he  had  said  so  and  so  to  a  Mr.  Koppel.  The 
witness  said  he  had  not,  and  then  volunteered  a  state- 
ment that  there  might  have  been  some  misunderstand- 
ing berwecn  Mr.  Koppel  and  himself  on  that  snhj  -ct, 
or  some  misunderstanding  somewhere.  Ourinqniry 
hud  not  reached,  or  asked  for,  or  brought  out  the  mis- 
understanding. We  hold  virtually  that  everything 
that  relates  to  any  conversation  or  interview  between 
the  President  and  this  witness,  whether  as  understood 
or  misunderstood,  has  been  gone  through,  and  the 
present  point  of  inquiry  and  the  further  testimony  as 
to  the  gronnds  of  the  misunderstanding  between  this 
witness  and  some  interlocutor  in  Boston,  we  object  to- 

Mr.  BUTLER— Having  put  in  a  part  of  this  testi- 
mony in  regard  to  Mr.  Koppel,  whether  voluntary  or 
not,  1  have  a  right  to  the  whole  of  it.  I  will  explain. 
I  waufa'to  show  that  tho  inieunderatandiug  was  not 


that  the  President  said  that  twenty-five  per  cent,  was 
to  be  given  to  him,  but  to  one  of  his  friends.  That  is 
where  the  misunderstanding  was.  Do  the  gentlemen 
still  objVrt? 

Mr.  EVARTS— Certainlv. 

Mr,  BUTLER-  That's  all. 

Testimony  of  Foster  Blodgett. 

Foster  Blodgett,  sworn,  and  examined  bv  Mr. 
BUTLER.— Q.  Were  you  an  officer  of  the  United 
States  at  any  time?  A.  Yes ;  injAugusta,  Ga.,  holding 
the  office  of  Postmaster  of  the  city;  I  was  appointed 
on  the  25th  of  July,  1865,  and  went  into  the  office  in 
the  following  September. 

[Witness  produced  his  commission,  which  is  ex- 
hibited by  Mr.  Butler  to  the  counsel  for  the  President.] 

Q.  Where  you  confirmed  by  the  Senate?  A.  I  was, 
and  I  was  suspended  from  office ;  I  have  not  a  copy  of 
the  letter  of  suspension  here;  it  was  dated  the  3d  of 
January.  1868. 

Q.  Have  you  examined  to  see  whether  your  suspen- 
sion, and  the  reasons  therefor  have  been  sent  to  the 
Senate?  A.  I  have  been  told  by  the  Chairman  of  the 
Post  Office  Committee  that  they  have  not  been  sent. 

Mr.  BUTLER— I  suppose  that  Senators  can  ascer- 
tain for  themselves  bow  that  is. 

Senator  JOHNSON— Of  course,  we  know  all  about  it. 

Mr.  BUTLER— I  supposed  you  did  know  all  about  it. 

To  the  witness.  Has  any  action  been  taken  on  your 
suspension?   A.  None  that  I  know  of. 

The  witness  was  not  cross-examined. 

Mr.  BUTLER  called  upon  counsel  for  the  President 
to  present  the  original  of  the  suspension. 

Mr.  BUTLER  then  put  in  evidence  the  letter  of  Ad- 
jutant-General Thomas,  dated  War  Department.  Feb- 
ruary 21,  1868,  acknowledging  hie  appointment  as 
.  Secretary  of  War  ad  interim. 

Mr.  BUTLER  stated  he  was  instructed  by  the  mana- 
gers to  sav  that  they  would  ask  leave  to  put  in  a 
proper  certificate  from  the  records  of  the  Senate,  to 
show  that  no  report  of  the  suspension  of  Foscer  Blod- 
get  has  ever  been  made  to  th«  Senate. 

The  Oeief  Justice  remarked  that  that  could  be  put 
in  at  any  time. 

The  Managers'  Close. 

Mr.  BUTLER  then  said,  on  the  part  of  the  man- 
agers, "We  close." 

Mr.  STANBERY— I  ask  the  honorable  manager  nn- 
der what  article  this  case  of  Mr.  Blodsjet  comes? 

Mt.  BUTLER— In  the  final  discussion  I  have  no 
doubt  that  the  gentleman  who  closes  the  case  for  the 
President  will  answer  that  question  to  your  satisfac- 
tion. 

Mr.  STANBERY— I  have  no  doubt  of  that  myself. 
The  question  is  why  we  are  to  be  put  to  the  trouble  of 

answering  it. 

The  Chief  Justice  remarked  that  the  case  was  closed 
on  the  part  of  the  managers,  and  that  there  was  no 
question  before  the  court  which  this  discussion  could 
coutinne. 

Mr.  STANBERRY— The  question  is  that  we  merely 
want  to  know  under  what  article  this  case  of  Mr 
Blodeett  comes. 

The  Chief  Justice— The  managers  state  that  they 
have  concluded  their  evidence.  Gentlemen,  counsel 
for  the  President,  you  will  proceed  with  your  defei  se. 

Mr.  CURTIS  rose  to  open  the  case  on  the  part  of  the 
President. 

Mr.  Curtis'  Speech. 

Mr.  Chief  Justice  and  Senators:— I  am  here  to  speak  to 
the  Senate  of  the  United  States,  sitting  in  its  judicial  capa- 
city as  a  Court  of  Judicial  Impeachment,  presided  over  by 
the  Chief  .Justice  of  the  United  States,  for  the  trial  of  tho 
President  of  the  United  States.  (Hero  one  or  two  sentence* 
were  entirely  inaudible.) 

Inasmuch  as  the  Constitution  requires  that  there  shall 
be  a  trial,  and  inasmuch  as  in  that  trial  the  oath  which 
each  one  of  you  has.  taken  is  to  administer  impartial  jus  - 
t ice  according  to  the  Constitution  and  laws,  the  only  ap- 
peal that  I  can  make  hero  in  behalf  of  the  President,  is  an 
appeal  to  tho  conscience  and  to  the  reason  of  each  judge 
who  sits  in  thi'  eourt.  on  the  law  and  the  facts  in  the  c\«o 
upon  its  judicial  merits  on  the  duties  incumbent  on  that 
high  office.  Bv  virtue  of  hiB  office,  and  on  his  honest  en- 
deavor to  discharge  those  duties,  tho  President  rests  his 
case:  and  I  pray  each  of  you,  to  listen  with  that  patience 
which  belongs  to  a  judge,  for  his  own  sake,  but  which  I 
cannot  expect  bv  anv  efforts  of  mine  to  elicit,  while  I  open 
to  you  what  that  defense  ie.  The  honorable  managers, 
through  their  associate  who  has  addressed  yon,  have  in- 
formed you  that  this  is  not  a  court— that  whatever  may  bo 
the  character  of  this  body,  it  is  bound  by  no  law.  On  that 
subject  I  shall  havo  something  hereafter  to  say. 

J  no  honorable  managers  did  not  tell  vou,  in  such  terms 
at  least,  that  there  arc  no  articles  before  you,  because  a 
statement  to  that  effect  would  bo  in  substance  to  sav  that 
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there  are  no  honorable  managers  before  you.  inasmuch  as 
the  onlv  power  by  which  the  honorable  managers  are 
clothed  by  the  House  of  Representatives  is  an  authority  to 
present  here  at  your  bar  certain  articles,  and  within  th* 
limits  of  them  to  conduct  tliis  pro  edition :  therefore,  I 
shall  make  no  apologv  for  asking  your  cl  >se  attention  to 
these  articles,  in  manner  and  form  as  thev  appear  pre- 
sented, to  ascertain,  in  the  first  place,  what  th»  substantial 
allegations  in  each  of  them  are;  what  is  to  be  the  legal 
proof  and  effect  of  the  ie  allegation-,  and  what  proof  is  ne- 
cessary to  be  adduced  in  order  to  sustain  them. 

Here  is  a  section,  a  part  of  which  applies  to  all  civil  offi- 
cers as  well  as  to  those  being  in  office  as  to  those  who 
should  thereafter  be  appointed,  and  the  body  of  this  sec- 
tion contains  a  declaration  that  every  such  officer  is,  that 
is.  if  he  is  now  in  office  and  shall,  that  is, if  he  shall  be  here- 
atter  appointed  to  office,  entitled  to  hold  until  another  is 
appointed  and  qualified  in  his  place ;  that  is  in  the  body  of 
eection,  but  out  of  that  body  of  section  it  i*  explicitly  de- 
clared that  there  is  to  be  excepted  a  particular  class  of 
officers  as  to  whom  something  is  otherwise  provided,  that 
a  different  rule  is  to  be  made  for  them.  Now,  the  Senate 
will  perceive  that  in  the  body  of  the  section,  every  officer, 
as  well  as  those  holding  office  as  those  hereafter  to  be  ap- 
pointed included,  the  language  is,  every  person  holding 
civil  office,  to  which  he  has  been  appointed  bv  and  with 
the  advice  and  consent  of  the  Senate,  and  every  person 
who  shall  be  hereafter  appointed  is  and  shall  be  entitled  to 
hold,  <fcc. 

It  affects  the  President— It  sweeps  over  all  who  are  in 
office.  It  includes  them  all  bv  its  terms,  as  well  as  those 
who  may  hereafter  be  appointed;  but  when  von  come  to 
proviso,  the  first  noticeable  thing  is  that  that  language  is 
not  used.  It  is  not  that  everv-  Secretary  of  State,  of  the 
Treasury,  of  War,  is  to  hold  his  office.  It  is  a  rule  for  the 
future  ohlj-,  and  the  question  whether  any  particular  Sec- 
retary comes  within  that  rule,  is  a  question  whether  he 
comes  within  the  g-ncral  description  contained  in  the  pro- 
viso. There  is  nothing  to  bring  hiin  within  the  proviso. 
There  is  no  express  declaration,  as  in  the  bodv  of  the  sec- 
tion, that  he  is  and  hereafter  shall  be  entitled  to  hold  his 
office,  <tc. ;  nothing  to  bring  him  within  the  body  of  the 
proviso,  except  the  description,  and  the  question  is 
whether  the  proviso  contains,  applies  to  and  includes  this 
case.   Now  let  us  see  if  it  does. 

The  Secret arv  of  State,  the  Secretary  of  the  Treasury, 
etc.,  shall  hold  their  offices  respectively  for  and  durinc  the 
term  of  the  President  by  whom  they  may  have  been 
appointed,  and  one  month  thereafter.  The  first  inquiry 
which  arises  on  this  language  is  this.  n>  to  what  is  meant 
bv  "for  and  during  the  term  of  the  President  by  whom 
they  may  have  been  appointed."  Mr.  Stanton  appears, 
bv  the  construction  which  has  been  put  on  the  case  by 
the  honorable  managers,  to  have  been  appointed  during 
the  first  term  of  President  Lincoln,  in  January,  18*52. 
Is  this  part  of  the  language,  "during  the  term  of  the 
President  by  whom  they  may  have  been  aopointed." 
applicable  to  Mr.  Stanton's  case.  That  depends  whether 
a  person  expounding  that  law  judicially  has  any  right  to 
add  to  it  any  other  term  for  which  he  may  afterwards  be 
elected. 

I  shall  begin  with  the  first  article,  not  merelv  because 
the  House  of  Represeniatives,  in  arranging  these  arti- 
cles, has  placed  it  first  in  order,  but  because  the 
subject  matter  in  that  article  is  of  such  a  character  that 
it  forms  the  foundation  of  the  eight  first  articles  in  the 
series,  and  enters  materially  into  the  body  of  the  remain- 
ing eleven.  What,  then,  is  the  substance  of  this 
first  article?  What  are  what  the  lawyers  call  theprarar 
vima  contained  in  it?  There  Is  a  good  deal  of  verbiage. 
1  do  not  mean  unnecessary  verbiage  in  the  descrip- 
tion of  the  substantial  thing  set  down  in  that  article. 
Stripped  of  that,  it  amounts  to  exactly  these  things :— First, 
that  the  order  set  out  in  the  article  for  the  removal  of 
Mr.  Stanton,  if  executed,  would  have  been  a  violation  of 
the  Tenure  of  Office  act.  Second.  That  it  was  a  violation 
of  the  Tenure  of  Office  act.  Third.  That  it  was  an  inten- 
tional violation  of  the  Tenure  of  Office  act.  Fourth,  rl  hat 
it  was  a  violation  of  the  Constitution  of  the  United  States; 
and  fifth.  That  it  was  by  the  President  intended  to  be  so; 
or  to  draw  all  these  into  one  sentence,  which  I  hope  may 
be  intelligible  and  clear  enough,  T  suppose  the  substance 
of  this  first  article  is  that  the  order  for  the  removal  of  Mr. 
Stanton  was.  and  was  intended  to  be,  a  violation  of  the 
Tenure  of  Office  act ;  and  was,  and  was  intended  to  be,  a 
violation  of  the  Constitution  of  the  United  States. 

These  are  the  allegations  which  it  is  necesearv  for  the 
honorable  managers  to  make  out  in  order  to  support  that 
article.  Now,  there  is  a  question  involved  here  which  en- 
ters deeply,  as  I  have  already  intimated,  into  the  fir^t  eight 
a-  titles  of  this  series,  and  materially  touches  two  others, 
and  to  »hat  question  I  desire,  in  the  first  instance,  to  invite 
the  attention  of  the  court.  That  question  K  «  hether  Mr. 
Stanton's  case  comes  under  the  Tenure  of  Office  act?  If  it 
docs  not;  if  the  true  construction  and  efi'oct  of  the  Tenure 
of  Office  act,  when  applied  to  the  facts  in  this  ca-e.  include 
it,  then  it  will  be  found  bv  honorable  Senators,  when  they 
come  to  examine  this  and  the  other  arti*  les,  that  a  deep, 
indisputable  and  material  wound  has  attempted  to  be  in- 
flicted on  the  Constitution. 

[The  Reporter  will  not  vouch  for  the  accuracy  of  this 
sentence,  on  account  of  the  impossibility  of  hearing.] 

I  must  ask  your  attention,  therefore,  to  the  question  of 
the  consideration  and  application  of  the  first  section  of  the 
Tenure  of  Office  act.  It  is.  as  Senators  know,  but  dry 
work,  but  it  requite*  cl  »«"  and  careful  attention,  and  no 
doubt  will  receive  it.  Allow  me.  in  the  first  place,  to 
rend  it  :- 

"That  every  person  boiling  any  civil  office,  to  which  ho 


has  been  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  every  person  who  shall  hereafter  be  ap- 
pointed to  any  such  office,  and  shall  become  dnlv  qualified 
to  act  therein,  is  and  shall  be  entitled  to  hold  such  office 
until  a  successor  shall  have  been  in  like  manuer  appointed 
and  duly  qualified,  except  as  herein  otherwise  provided." 
Then  comes  what  is  otherwise  provided:— 
^Provided,  That  the  Secretaries  of  State,  of  the  Trea- 
sury, of  War.  of  the  Navy  and  of  the  Interior,  the  Post- 
master-General and  the  Attorney-General,  shall  hold 
their  offices  respectively  for  and  during  the  term  of  the 
President  bv  whom  they  may  have  been  appointed,  and 
one  month  thereafter,  subject  to  removal  by  and  with  the 
advice  and  consent  of  the  Senate." 

By  what  authoritv  short  of  the  legislative  power  can 
these  w  ords  be  added  to  the  statute,  during  the  term  of 
the  President?  Docs  it  mean  any  other  term  or  terms  for 
which  the  President  may  be  re-elected?  I  respectfully 
submit  that  no  such  judicial  interpretation  can  be  put  upon 
the  text.  At  the  time  when  this  order  was  issued  for  tho 
removal  of  Mr.  Stanton,  was  he  holding  during  the  term 
of  the  President  by  whom  he  was  appointed?  The  honor- 
able managers  savyes;  because,  as  they  sav,  Mr.  John- 
son is  merely  serving  out  the  re6id  ie  of  Mr.  Lincoln's 
term.  Hut  is  that  so  under  the  provisions  of  the  Constitu- 
tion of  the  United  States?  I  pray  you  to  allow  me  to  read 
oue  or  two  sentences  that  are  exactly  applicable  to  this 
question. 

The  first  is  the  first  section  of  the  second  article  of  tho 
Constitution,  which  says:— "The  Executive  power  shall  be 
vested  in  a  President  of  the  United  States  of  America.  He 
shall  hold  his  office  during  a  term  of  four  years,  and,  toge- 
ther with  the  Vice  President,  chosen  for  "the  same  period, 
be  elected  as  follows."  There  is  a  declaration  that  the 
President  and  the  Vice  President  is  each  respectively  to 
hold  bis  office  for  the  terra  of  four  years.  But  that  does 
not  stand  alone.  Here  is  a  qualification  of  that  state- 
ment:—"In  case  of  removal  of  the  President  from  office, 
or  of  his  death,  resignation  or  inability  to  discharge  the 
duties  of  the  said  office,  the  same  shall  devolve  on  the 
Vice  President."  So  that,  although  the  President,  like 
the  Vice  President,  is  elected  for  the  term  of  four  years, 
and  each  elected  for  the  same  term,  the  President  is  not  to 
hold  his  office  absolutely  during  four  years. 

The  limit  of  four  years  is  not  an  absolute  limit.  There 
is  a  conditional  limit  as  lawyers  term  it,  imposed,  and 
when,  according  to  the  second  passage  which  I  have  read, 
the  first  dies  or  is  removed,  then  his  term  of  four  years  for 
which  he  was  elected  and  during  which  he  was  to  hold 
provided  he  should  so  long  live,  terminates,  and  the  office 
devolves  on  the  Vice  President.  For  what  period  of  time? 
For  the  remainder  of  the  term  for  which  the  Vice  Presi- 
dent was  elected.  There  is  no  more  propriety*  under  this 
provision  of  the  Constitution  of  the  I  uited  States  in 
calling  the  time  during  which  Mr.  Johnson  holds  the  office 
of  President,  as  it  was  devolved  on  him  as  part  of  Mr. 
Lincoln's  term,  than  would  be  propriety  in  saying  that 
one  sovereign  who  succeeds  to  another  sovereign  by  death, 
holds  a  part  of  his  predecessor's  term.  The  term  assigned 
by  the  Constitution  was  a  conditional  assignment. 
It  was  to  last  four  years,  if  not  sooner  ended, 
but  if  sooner  ended  bv  death,  then  the  office  wad 
to  devolve  on  the  Vice  President,  and  the  term 
ot  the  Vice  Presid  nt  to  hold  the  office  then  began, 

I  submit,  then,  that  on  this  language  it  is  cquallv  appa- 
rent that  Mr.  Stanton's  case  cannot  be  considered  a3  with- 
in this  act.  This  law,  however,  as  Senators  very  well 
know,  had  a  purpose.  There  was  a  practical  object  in 
view,  and  however  clear  it  may  seem  the  language  of 
the  law.  when  applied  to  Mr.  Stanton,  will  exclude  that 
case.  However  clear  that  may  Beem  on  the  mere  words 
of  the  law,  if  the  purpose  can  be  discerned,  and  that  pur- 
pose plainly  required  a  different  interpretation,  that  dif 
ferent  interpretation  should  be  given ;  but,  on  the  other 
hand,  if  the  purpose  that  was  in  view  is  one  which  re- 
quires this  interpretation  for  which  I  have  been  drawing 
your  attention,  then  it  greatly  strengthens  the  argument; 
but  shows  that  not  only  the  language  of  the  act  itself,  but 
the  practical  object  which  the  legislation  had  in  view  in 
using  that  language,  requires  this  interpretation. 

Now  there  can  be  no  dispute  concerning  what  that  pur- 
pose was.  as  I  suppose.  Here  is  a  peculiar  class  of  officers 
singled  from  all  others  and  brought  within  this  purpose. 
Why  is  it?  It  is  because  the  Constitution  has  orovided 
that  those  principal  officers  in  the  several  executive  de- 
partments may  be  called  upon  by  the  President  for  advice 
respecting  the  language  of  the  Constitution,  but  not  re- 
specting their  several  duties.  As  I  read  the  Constitution 
the  President  may  call  upon  the  Secretary  of  War 
for  advice  concerning  questions  arising  iu  the  Department 
of  War;  that  he  mav  call  upon  him  for  advice  con- 
cerning questions  which  are  a  rart  of  the  duty  of  tho 
President,  and  which  touch  his  duties  as  well  as  questions 
that  belong  to  the  Department  of  War.  Allow  me  to  see 
if  that  is  not  a  true  interpretation. 

The  language  of  the  Constitution  is  that  the  President 
may  require  the  opinion  in  writing  of  the  principal  officer 
of  each  of  the  Executive  Departments  on  any  subject  re- 
lating to  the  duties  of  their  respective  offices.  As  I  read  it, 
it  is  relating  to  the  duties  of  the  office  of  those  principal 
officers,  or  relating  to  the  duties  of  the  President  himself. 
At  all  events  such  was  the  practical  interpretation  put 
upon  the  Constitution  from  the  beginning,  and  every  gen- 
tleman who  listens  to  me,  and  who  is  familiar,  as  all  are 
with  the  political  history  of  the  country,  knows  that  from 
an  earl  v  period  of  the  country,  in  the  administration  of 
General  Washington,  his  secretaries  were  called  upon  for 
their  advice  concerning  matters  not  within  their  roBpec- 
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tive  departments,  and  bo  the  practice  hap  continued  from 
that  time  to  rhi3. 

This  is  what  distinguished  this  class  of  official*  in  one 
partic'  lar  from  auv  other  officers  embraced  v  ithin  the 
body  of  this  law:  But  tlterr  is.  another  distinction  ;  the 
Constitution  undoubtedly  content]  latcd  that  there  phonld 
be  execntive  departments  organized,  the  heads  of  which 
were  to  assist  the  President  in  the  udministration  of  the 
laws,  as  well  as  bv  their  advice.  The  v  were  to  he  the 
hands  and  the  voice  of  the  President,  and  accordingly  that 
has  been  so  practiced  from  the  beginning,  and  is  counte- 
nanced directly  and  explicitly  by  the  legislation  of  Con- 
gress in  the  organization  of  the  departments  and  in  the  act 
which  constitutes  the  Department  of  War.  That  act 
provides,  as  Senators  "  ill  remember,  in  so  many  words, 
that  the  Secretary  of  War  is  to  di-char.ee  the  duties,  within 
a  certain  general  description  there  given,  as  shall  be  as- 
siened  to  him  by  the  President,  and  that  he  is  to  do  it 
under  the  President's  instructions  and  directions. 

Let  me  repeat.  The  Secretary  of  War  and  the  other  Se- 
cretaries, the  Postmaster-General  and  the  Attorney-Gene- 
ral are  deemed  to  be  the  assistants  of  the  President  in  the 
performance  of  his  great  duties,  to  take  care  that  the  laws 
are  faithfullv  executed,  and  they  are  to  speak  and  to  act 
for  him.  Now,  do  not  these  suggestions  or  views  show 
that  this  class  of  officers  was  excepted  out  of  the  Tenure 
of  Office  act?  They  were  to  be  the  advisers  of  the  Presi- 
dent ;  they  were  to  be  the  immediate  confidential  assist- 
ants of  tlie  ^resident,  for  whom  he  was  to  be  responsible, 
and  in  whom  he  was  expected  to  repose  the  gravest  honor, 
trust  and  confidence.  Therefore  it  was  that  this  act  has 
connected  the  tenure  of  office  of  these  officers  with  that  of 
the  President  by  whom  they  were  appointed. 

It  says,  in  fact,  that  as  to  the  secretaries  who  were  ap- 
pointed bv  some  particular  President:— They  shall  conti- 
nue to  hold  their  office  during  the  term  of  that  President; 
but  that  as  to  secretaries  who  are  in  office,  and  who  are 
not  appointed  by  any  President  now  in  office.  Congress  has 
nothing  to  say,  and  leaves  them  as  they  stand.  I  submit, 
Senators,  that  that  is  the  natural,  and,  having  regard  to 
the  character  of  the^e  officers,  the  necessary  interpretation 
of  the  Tenure  of  Office  act;  50  that  it  was  the  intention  of 
Congress  to  compel  the  President  to  contiuue  in  office  a 
Secretary  not  appointed  by  himself. 

Fortunately,  however,  we  have  not  only  those  means  of 
inter;  retiug  this  law  which  I  have  alluded  to,  namely, 
the  language  of  the  act  and  the  evident  object  and  pur- 
poses of  the  act— but  we  have  decisive  evidence  of  what 
was  intended  and  understood  by  the  law  in  each  branch 
of  Congress  at  the  time  it  was  pasred.  In  order  to  make 
this  more  apparent  and  its  just  weight  more  evident, 
allow  me  to  state  what  is  very  familiar,  undoubtedly  to 
Senators.  but  which  I  w  ish  to  recall  to  their  minds -the 
history  of  this  proviso.  The  bill,  as  Senators  will  recollect, 
originally  excluded  those  officers  altogether.  It  made  no 
attempt— indeed,  it  rejected  all  attempts— to  prescribe  the 
Tenure  of  Office  for  them ;  so  the  billwenttothelIor.se 
of  Representatives.  It  was  there  amended  by  putting  the 
Secretaries  on  the  same  footing  as  other  civil  officers  ap- 
pointed with  the  advice  and  consent  of  the  Senate,  and, 
thus  amended,  it  came  back  to  this  body. 

This  bodv  disagreed  to  the  amendment.  Thereupon  a 
committee  of  conference  was  appointed.  That  committee 
on  the  part  of  the  Mouse  had  for  its  chairman  the  Hon. 
Mr.  Schenck,  of  Ohio,  and  on  the  part  of  this  body  it  had 
the  Hon.  Mr.  Williams  and  the  Hon.  Mr.  Sherman.  That 
committee  of  conference  came  to  an  agreement  to  alter  the 
House  bill,  by  striking  those  Secretaries  out  of  the  body  of 
the  bill,  and  inserting  therein  the  proviso  containing  the 
matter  now  under  consideration.  Of  course,  when  this 
report  was  made  to  the  House  of  Representatives  it  was 
incumbcDt  on  the  committee  appointed  by  that  body  to 
explain  what  was  done,  or  agreed  to  be  done,  so  that  the 
House  itself  might  understand  and  act  intelligently  on  the 
matter.  Now  I  wish  to  read  to  the  Senate  the  explana- 
tion given  by  the  Hon.  Mr.  Schenck,  the  chairman  of  the 
committee  on  the  part  of  the  House,  when  he  made  the 
conference  report  to  the  House.  After  reading  the  report, 
Mr.  Schenck  said:— 

I  propose  to  demand  the  previous  question  on  agreeing 
to  the  report  of  the  Committee  of  Conference,  but  bef>re 
doing  so.  I  will  explain  to  the  HoiiBe  the  conditions  of  the 
bill,  and  the  decisions  ot  the  Committee  of  Conference 
upon  it.  It  will  be  recollected  that  the  hill,  as  it  paseed  the 
Senate,  was  to  provide  that  the  concurrence  of  the  Senate 
should  be  required  in  all  removals  from  office,  except 
in  the  case  of  heads  of  departments.  The  House  amended 
the  bill  of  the  Senate,  so  as  to  extend  this  requirement  to 
the  heads  of  department  as  well  as  to  other  otlicers.  The 
Committee  of  Conference  has  agreed  that  the  Senate  shall 
accept  the  amendment  of  the  Houhc,  but  inasmuch  as  this 
would  compel  the  President  to  keep  around  him  heads  of 
departments  until  the  end  of  his  term,  and  who  would 
hold  over  to  the  next  term,  a  compromise  was  made,  by 
which  a  further  amendment  is  added  to  this  portion  of  the 
bill,  so  that  the  term  of  office  of  heads  of  departments 
shall  expire  with  the  term  of  the  President  who  appointed 
them,  allowing  these  heads  of  departments  one  month 
longer,  in  which,  in  case  of  death  or  otherwise,  other  ap- 
pointments can  be  made.  That  is  the  whole  effect  of  the 
proposition  reported  by  the  Committee  of  Conference. 

It  is,  in  fact,  an  acceptance  by  the  Senate  of  the  position 
of  the  House.  When,  then,  thenr.  quegti  ms  were  put  to  Mr. 
Schenck,  he  went  on  to  say :— Their  terms  of  office,  "that 
is,  the  terms  of  office  of  the  Secrelnr*',  Air..,  arc  limited 
as  they  are."  so  that  they  expire  with  the  term  of  serv  ice 
of  the  President  who  appoints  them,  and  one  month  after, 
in  ca««e  of  death  or  accident,  until  others  can  be  substi- 
tuted for  them.  Allow  me  to  repeat  that  sentence.  "They 


expire  with  the  term  of  service  of  the  President  who  a  >- 
points  them,  and  one  mouth  after,  in  case  of  death  or 
accidtnt."  Now,  in  this  body,  when  the  report  of  tho 
Committee  of  Conference  was  made,  Mr.  Williams  made 
an  explanation  of  it,  and  that  explanation  was  "in  sub- 
stance the  tame  as  that  made  by  Mr.  Schenck  in  the 
House." 

Thereupon  a  considerable  debate  sprung  up.  No  debate 
had  sprung  up  in  the  House,  for  the  explanation  of  Mr. 
Schenck  was  accepted  by  the  House  as  correct,  and  w  as 
unquestionably  voted  by  the  House  as  giving  the  truo 
tone,  meaning  and  erfect  of  the  bill  in  this  bodv.  However, 
a  con°iderablc  debate  sprung  up.  It  would  take  too  much 
of  your  time  and  too  much  of  my  strength  to  undertake  to 
read  this  debate,  but  I  think  the  whole  of  it  may  fairly  be 
summed  up  in  this  statement;  that  it  was  charged  by  one 
of  the  honorable  Senators  from  Wisconsin  (Mr.  Doolittle), 
that  it  was  the  intention  of  those  who  favored  this  bill 
to  keep  in  office  Mr.  Stanton  and  some  other  Secretaries; 
(that  hat  was  directly  met  by  the  honorable  Senator 
from  Ohio  (Mr.  Sherman),  one  of  the  members  ef  the  Con- 
ference  Committee,  by  this  statement,  *T  do  not  under- 
stand the  language  of  the  Senator  from  Wisconsin.  He 
first  attributes  a  purpose  to  the  Conference  Committee, 
which  I  say  is  not  true,  I  say  that  the  Senate  has  not 
legislated  with  a  view  to  any  person  or  to  any  President, 
and.  therefore,  he  commences  by  asserting  what  is  not 
true.  We  do  not  legislate  to  keep  in  the  Secretary  of  W  ar, 
the  Secretary  of  the  Navy,  or  the  Secretary  of  State." 
Then  a  conversation  arose  between  the  honorat  le  Senator 
from  Ohio  and  the  honorable  Senator  from  Wisconsin,  and 
the  honorable  Senator  from  Ohio  continued  thus:— 

"That  the  Senate  has  no  such  purpose  is  shown  by  its 
vote  since  to  make  this  exception.  That  this  provision 
doe3  not  apply  to  the  present  case  is  shown  by  the  fact 
that  its  language  is  so  framed  as  not  to  apply  to  the  pre- 
sent President.  The  Senator  shows  that  himself,  and  ar- 
gues truly  that  it  would  not  prevent  the  present  Presi- 
dent from  removing  the  Secretary  of  War.  the  Secretary 
of  the  Navy  or  the  Secretary  of  State;  and  if  I  supposed 
that  either  of  these  gentlemen  were  so  wanting  in  man- 
ho<  d,  or  in  honor,  as  to  hold  his  place  after  the  po- 
litest intimation  from  the  President  of  the  Unit  >d  States 
that  his  services  were  no  longer  needed,  I  certainly,  as 
Senator.would  consent  to  his  removal  at  any  time,  and  no 
would  we  all.  I  read  this.  Senators,  not  as  expressing  the 
opinion  of  an  individual  Senator  concerning  the  meaning 
of  a  law  that  is  under  discussion  and  that  is.  about  to  pass 
into  legislation.  I  read  it  as  the  explanation  of  the  report 
of  the  Committee  of  Conference,  appointed  by  this  body  to 
sec  whether  it  could  agree  with  the  House  of  Representa- 
tives in  the  terms  of  this  bill.  And  now  I  a«k  the  Senate, 
if,  looking  at  the  language  of  this  bill,  looking  at  its  pur- 
pose, looking  at  the  circumstances  under  which  it  was 
passed,  looking  at  the  meaning  attached  to  it  by  each 
of  the  bodies  who  assented  to  it,  it  is  possible  to  hold  that 
Mr.  Stanton's  case  is  within  the  scope  of  this  Tenure  of 
Ofhce  act? 

I  submit  that  it  is  not.  I  now  return  to  the  allegations 
of  this  article.  The  first,  as  Senators  will  remember,  is 
that  the  issuing  of  the  order  which  is  set  out  in  the  article, 
was  a  violation  of  the  Tenure  of  Office  act.  It  is  perfectly 
clear  that  this  is  not  true.  The  Tenure  of  Office  act,  in  its 
sixth  section,  enacts  that  every  removal,  appointment  and 
emolument  that  may  have  been  exercised  contrary  to  the 
provisions  of  this  act  shall  be  deemed  a  high  misdemeanor. 
Welkin  the  first  place.no  removal  has  been  proved.  They  set 
out  the  order  of  removal;  if  Mr.  Stanton  had  obeyed  that 
order  it  would  have  been  a  removal,  but  inasmuch  as  Mr. 
Stanton  did  not  obey  it,  there  was  no  removal,  so  that  it  is 
quite  clear  that,  looking  at  this  sixth  section  of  the  act, 
they  have  made  out  no  case  of  removal  within  the  statute, 
and,  therefore,  no  case  of  violation  by  any  removal. 

It  must  not  only  be  a  removal,  but  it  must  be  contrary 
to  the  provisions  of  the  Tenure  of  Office  act;  and,  there- 
fore, if  you  hold  the  order  to  be  in  effect  a  removal,  un- 
less Mr.  Stanton's  case  was  within  this  act,  and  unless 
this  act  gave  Mr.  Stanton  a  tenure  of  office,  his  removal 
would  not  have  been  contrary  to  the  provisions  of  the  act. 
Hut  this  article,  as  Senators  will  perceive  on  looking  at  if, 
does  not  allege  simply  th  at  the  order  for  the  removal  of 
Mr.  Stanton  was  a  violation  of  the  Tenure  of  Office  act. 

The  honorable  House  of  Representatives  has  not,  by  its 
articles,  attempted,  in  other  words  to  erect  a  mistake  into 
a  crime.  I  have  been  arguing  to  you  at  considerable  length, 
and,  no  doubt,  tiring  your  patience,  the  construction  of 
this  law.  I  have  a  clear  idea  of  « hat  its  construction 
outht  to  be.  Senators  who  have  listened  to  me  may  have 
a  different  idea  about  it,  but  I  think  they  will,  in  all  can- 
dor, admit  that  there  is  a  question  of  construction  here, 
and  a  question  as  to  what  the  meaning  of  this  law  was, 
a  question  w  hether  it  is  applicable  to  Mr.  Stanton's  case  — 
A  very  honest  and  solid  question  which  any  man  may  en- 
tertain, and  therefore  I  repeat  it  is  important  to  observe 
that  the  honorable  House  of  Representatives  has  not  by 
this  article  endeavored  to  charge  the  President  with  a  high 
misdemeanor,  because  he  had  failed  in  construing  that  law. 

The  House  charges  him  with  intentionally  misconstru- 
ing it  so  that.in  order  to  maintain  the  substance  of  this  ar- 
ticle, without  which  it  was  not  designed  by  the  lloupe  of 
Representatives  to  stand,  and  could  not  stand,  it  is  neces- 
sary for  the  managers  to  show  that  the  President  n  ilfnllv 
misconstrued  this  bill ;  that  having  reason  to  believe,  and 
actually  bclieviug,  alter  the  use  of  due  inquiry,  that  Mr. 
Stanton's  case  was  within  the  law,  he  acted  as  if  it  was  not 
within  it;  that  is  tho  substance  of  the  charge  of  this  ar- 
ticle. 

Well,  what  is  tho  proof  in  support  of  It?  Not  a  particlo 
of  evidence.  Senators  must  undoubtedly  be  familiar  with 
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the  fact  that  the  office  of  President  of  the  United  Statei, 
as  well  as  many  other  executive  offices,  and,  to  some  ex- 
tent, judicial  offices,  call  upon  those  who  hold  them  for  the 
exercise  of  judgment  and  skill  in  the  construction  and  ap- 
plication of  law*,  and  on  their  judgment  and  skill  in  the 
application  of  the  Constitution  itself.  It  is  true  the  ju- 
dicial power  of  the  country,  so  to  speak— technically  sneak- 
ing—is  all  vested  in  the  Supreme  Court,  and  in  such  in- 
ferior courts  an  Congress  from  time  to  time  has  established 
or  may  establish ;  but  then  there  is  a  great  mass  of  judicial 
■work  to  be  performed  by  executive  officers  in  the  discharge 
of  their  duties  which  is  of  a  judicial  character. 

Take  for  instance,  all  that  i->  done  in  the  auditing  of  ac- 
counts, that  is  judicial, whether  it  be  done  by  an  auditor  or 
comptroller,  or  whether  it  be  done  by  a  chancellor,  it  is 
of  the  same  character  when  done  bv  one  as  when  done  by 
the  other.  They  must  construe  and  apply  the  laws;  they 
must  investigate  and  ascertain  the  facts;  they  must  come 
to  some  results  founded  on  the  law  and  on  the  facts.  Now 
this  class  of  duties  the  President  of  the  United  States  has 
to  perform.  A  case  is  brought  before  him  which,  in  his 
judgment,  calls  for  action. 

His  first  inquiry  must  be,  what  is  the  law  on  the  subject? 
and  he  encounters  among  other  thines  this  Tenure  of  Office 
act  in  the  course  of  that  inquiry.  His  first  duty  is  to  con- 
strue that  law  to  see  whether  it  applies  to  the  case  and  to 
use.  of  course,  in  doing  so,  all  those  means  and  appliances 
which  the  Consti  ution  and  laws  of  the  country  have  put 
into  his  hands  to  enable  him  to  come  to  a  correct  decision. 
Hut,  after  all,  he  must  decide  in  order  either  to  act  of  refrain 
from  acting. 

That  proces=  the  President  was  obliged  to  go  .1  .rough  in 
this  case,  and  did  go  through,  and  he  came  to  the  conclu- 
sion that  the  case  of  Mr.  Stanton  was  not  within  this  law. 
He  came  to  that  conclusion,  not  merely  by  examination 
into  this  law  himeelf,  but  by  resorting  to  the  advice  which 
the  Constitution  and  laws  of  the  country  enable  him  to 
call  for  in  order  to  assist  him  in  coming  to  a  correct  con- 
clusion. Having  done  so,  will  the  Senate_  be  prepared  to 
eay  that  this  must  have  been  a  wilful  misconstruction  of 
the  law— so  wilful,  so  wrong  that  it  can  justly  and  pro- 
rerly,  and  for  the  purpose  of  this  prosecution  effectively  be 
termed  a  high  misdemeanor. 

How  does  the  law  read?  What  are  its  purposes  and  ob- 
jects? How  was  it  understood  here  at  the  time  it  was 
pass  ^d,  and  how  is  it  possible  for  this  bodv  to  convict  the 
President  of  the  United  States  of  a  high  crime  and  misde- 
meanor for  construing  the  law  as  those  who  made  it  con- 
strued it  at  the  time  of  its  passage.  I  submit  to  the  Senate 
that  thus  far  no  great  advance  has  been  made  towards  the 
conclusion  of  either  of  the  allegations  in  this  article,  that 
this  order  was  a  violation  of  the  Tenure  of  Office  act.  or 
that  there  was  an  intent  on  the  part  of  the  President  thus 
to  violate  it ;  and  yet,  although  we  have  not  yet  gone  over 
all  the  allegations  in  this  article,  we  have  met  its  head's 
front,  and  what  remains  will  be  found  to  be  nothing  but 
incidental  and  circumstantial,  and  not  the  principal  sub- 
jects. 

If  Mr.  Stanton  was  not  within  this  law ;  if  he  held,  dur- 
ing the  pleasure  of  President  Johnson,  as  he  had  held 
during  the  pleasure  of  Mr.  Lincoln,  and  if  he  was  hound  to 
obey  that  order,  to  quit  the  place  instead  of  being  sus- 
tained in  resisting  it,  I  think  that  the  honorable  managers 
will  find  it  extremely  difficult  to  construct  out  of  the 
broken  fragments  of  this  article  anything  that  will 
amount  to  a  higher  misdemeanor.  What  are  thev? 
They  are,  in  the  first  place,  that  the  President  did 
violate,  and  intend  to  violate  the  Constitution  of 
tho  United  States  bv  giving  this  order.  How? 
They  say,  as  I  understand  it,  that  the  order  of  removal 
was  made  during  the  session  of  the  Senate,  and  that  for 
that  reason  the  order  was  a  violation  of  the  Constitution 
of  the  United  States.  Now,  if  I  can  make  onr  ideas  of  it 
plain,  I  think  there  is  nothing  left  of  that  article.  Now.  in 
the  first  place,  as  Senators  will  observe  this  is  the  case  of  a 
Secretary  of  War,  holding  by  the  terms  of  his  commission 
during  the  pleasure  of  the  President,  and  holding  under 
the  act  of  1789,  which  created  that  department,  and  which, 
although  it  does  not  directly  confer  on  the  President  the 

Eower  of  removing  the  Secretary,  does  clearly  imply  that 
c  had  that  power,  by  making  a  provision  for  what  shall 
happen  in  case  he  exercises  it. 

That  is  the  case  which  is  under  consideration.  The 
question  is  this,  whether  under  the  law  of  1789,  and  the 
tenure  of  office  created  by  that  law,  created  after  great  de- 
bate, the  President  could  have  removed  such  a  Secretary 
during  the  se  sion  of  the  Senate?  Why  not?  Certainly 
there  is  nothing  in  the  Constitution  of  the  United  States 
to  prohibit  it.  The  Constitution  has  made  two  distinct 
provisions  for  filling  offices.  One  is  by  a  nomination  to 
the  Senate,  a  confirmation  by  that  body  and  a  commission 
by  the  President  on  that  confirmation.  The  other  is  the 
commission  of  an  officer,  when  a  vacancy  happens  during 
a  recess  of  the  Senate. 

But  the  question  now  before  you  is  not  a  question  as  to 
how  vacancies  shall  be  filled,  for  that  the  Constitution  has 
provided  for,  but  a  question  how  vacancies  may  be  crea- 
ated,  which  is  a  totally  distinct  question.  Whatever  mav 
be  thought  of  the  soundness  of  the  Constitution— arrived 
at  after  a  lengthy  debate,  in  1789-concerning  the  tenure 
of  office,  or  concerning  the  power  of  removal  from  office,  no 
one,  I  suppose,  will  question  the  fact  that  a  conclusion  was 
arrived  at.  and  that  that  conclusion  wan  that  the  Consti- 
tution of  the  United  States  had  lodeed  with  the  President 
this  power  of  removal,  independently  of  the  Senate. 

This  may  be  a  decision  which  ought  to  be  re  versed.  It 
may  have  been  now  reversed.  On  that  I  say  nothing  at 
present;  but  that  it  was  made  the  legislation  of  Congress 
in  1789,  and  ou  down  to  1867,  proceeded  on  the  assumption, 


express  or  implied,  that  that  decision  had  been  made,  no- 
body who  understands  the  history  of  the  legislation  of  tho 
country  will  deny.  Consider,  if  you  please,  what  that  de- 
cision was;  that  the  Constitution  had  lodged  this  power  in 
the  President,  that  he  was  to  exercise  it,  and  that  the  Sen- 
ate  had  not  and  could  not  have  any  control  whatever  over 
it.  If  that  be  so,  what  materiality  is  it  whether  the  Senate 
is  in  session  or  not?  If  the  Senate  is  not  in  session,  and  the 
President  has  this  power,  a  vacancy  is  created,  and  the 
Constitution  has  made  provision  for  filling  the  vacancv  by 
commissioning  until  the  end  of  the  next  session  of  the 
Senate. 

If  the  Senate  is  in  sesMon,  then  the  Constitution  has 
made  provision  for  filling  the  vacancy  thus  created  by 
nomination,  and  the  law*  of  the  country  made  provision 
for  filling  it  ad  interim,  so  that  it'  this  be  the  case  within 
the  scope  of  the  decision  made  by  Congress  in  178ft.  and 
within  the  scope  of  the  legislation  which  followed  on  that 
decision,  then  it  is  a  case  where,  either  by  force  of  the  Con- 
stitution the  President  had  the  power  of  removal  without 
consulting  the  Senate,  or  else  the  legislation  of  Congress 
had  given  it  to  him.  and  in  either  way,  neither  the  Consti* 
tution  nor  the  legislation  of  Congress  had  made  it  incum- 
bent on  him  to  consult  the  Senate  on  the  subject. 

I  submit,  therefore,  that  if  3-011  look  at  this  case  as  it  has 
been  presented  on  a  decision  made  in  1789  on  the  le  islation 
of  Congress  following  that  decision,  are  the  terms  of  the 
commission  under  which  Mr.  Stanton  holds,  you  must 
come  to  thi3  conclusion  without  any  further  reference  to 
the  subject,  that  the  Senate  had  nothing  whatever  to  do 
with  the  removal  of  Mr.  Stanton,  either  whether  the 
Senate  was  in  session  or  not;  that  his  removal  was  made 
either  under  the  constitutional  power  of  the  President  as  it 
had  been  interpreted  in  1789;  or  if  that  be  con-idi  red  re- 
versed under  the  grant  made  by  the  Legislature  to  the 
President  in  reference  to  all  those  secretaries  not  included 
within  the  Tenure  of  Office  act. 

This,  however,  does  not  =re8t  simply  on  this  application 
of  the  Constitution  and  legislation  of  Congiv*  ]  here 
has  been,  and  I  shall  bring  it  before  you,  a  practice  on  the 
part  ot  the  government,  going  back  to  a  very  earls  day. 
and  coming  down  to  a  recent  period,  for  the  President  to 
make  removals  from  the  office,  when  the  case  called  for 
them,  without  regar  d  to  the  fact  whether  the  Senate  was 
in  session  or  not.  The  instances,  of  course,  would  not  be 
numerous  where,  if  the  Senate  was  in  session,  he  would 
not  send  a  nomination  to  the  Senate,  saying  "I  ap'  int  A. 
B.  instead  of  C.  D..  removed;"  but  there  were  occasions, 
not  of  frequent  occurrence,  where  the  President  jad  not 
time  to  select  a  person  whom  he  would  nominate;  whera 
he  would  not  trust  the  officer  then  in  possession  of  the 
office  to  continue  in  it,  and  where  it  was  necessary  for 
him,  by  a  special  ci  der,  to  remove  him  from  the  office 
wholly  independent  of  the  nomination  of  his  successors. 

Let  me  bring  before  vour  attention  a  case  which  hap- 
pened recently  within  the  knowledge  of  the  Senate.  We 
were  on  the  eve  of  a  civil  war ;  the  War  Department  was 
in  the  hands  of  a  man  who  was  disloyal  and  unfaithful  to 
his  trust.  His  chief  clerk,  who,  on  his  removal  or  resigna- 
nation,  would  come  to  the  place,  was  in  the  same  category 
with  his  maeter.  Under  these  circumstances,  the  Presi- 
dent of  the  United  States  said— "Mr.  Floyd,  I  must  have 
pos-ession  of  the  office."  Mr.  Floyd  had  too  much  good 
good  sense  or  good  something  else  to  do  anything  but  im- 
mediately resign,  and  instantly  the  President  pi  tin  tho 
office  General  Holt,  the  Postmaster-General,  without  the 
delaj  of  an  hour,  when  a  delay  of  twenty-four  hours  would 
have  been  of  most  practical  consequences. 

There  are  several  of  this  class  of  cases  arising  in  all  the 
departments,  and  followed  by  this  action,  and  we  shall 
bring  before  vou  evidence  showing  what  those  cas 's  were, 
so  that  it  will  appear  that  as  long  as  offices  were  held  dur- 
ing the  pleasure  of  the  President,  and  wholly  independent 
of  the  advice  which  he  might  receive  from  the  Senate  with 
reference  to  their  removal,  whenever  there  was  an  occa- 
sion for  it,  tho  President  used  the  power,  whether  the 
Senate  was  in  session  or  not. 

I  have  now  given  the  considerations  applicable  to  the 
Tenure  of  Office  act.  and  r,o  those  allegations  that  the  Pre- 
sident violated,  knowingly  violated  the  Constitution  of  the 
United  States  in  the  order  for  the  removal  of  Mr.  Stanton 
from  office  while  the  Senate  was  in  session. 

The  con  nsel  for  the  President  deem  that  it  is  not  csseu  :ial 
in  order  to  his  vindication  from  this  charge,  to  go  farther 
into  the  subject.  The  President,  nevertheless,  takes  a 
broader  view  of  the  matter,  and  it  is  due  to  the  President 
that  it  should  be  brought  into  court,  and  that  I  now  pro- 
pose to  open  to  your  consideration.  Tho  Constitution  re- 
quires the  President  of  the  United  States  to  take  care  that 
the  laws  be  faithfully  executed.  It  also  requires  of  him, 
before  he  is  qualified  for  his  office,  to  swear  that  he  will 
faithfully  execute  the  laws  and  that,  to  the  best  of  his 
ability  he  will  preserve,  protect  and  defend  the  Constitu- 
tion of  the  United  States. 

I  suppose  that  every  man  will  agree  that  as  long  as  tho 
President  in  good  faith  is  endeavoring  to  take  care  that 
the  laws  be  faithfully  executed,  and  is  in  good  faith,  to 
the  best  of  his  ability,  preserving,  protecting,  and  defend- 
ing the  Constitution  of  "the  United  States,  although  he  may 
be  mistaken,  he  has  not  committed  high  crimes  and  mis- 
demeanors In  the  execution  of  these  duties  the  Presi- 
dent found  various  reasons,  which  it  is  not  my  province  at 
this  time  to  state,  but  which  will  be  exhibited  to  you  here- 
after, that  it  was  impossible  for  him  to  allow  Mr.  Stanton 
to  continue  to  hold  the  office  of  Secretary  of  War  while  he 
was  responsible  for  his  conduct  in  the  manner  in  which  he 
is  required  by  the  Constitution  and  laws  to  be  responsible. 
This  was  intimated  to  Mr.  Stanton,  and  did  not  produce 
the  effect  which  in  the  opinion  of  well-informed  men,  such 
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an  intimation  usually  produce.  Thereupon  the  President 
first  suspended  Mr.  Stanton,  and  reported  that  fact  to  the 
Senate.  Certain  proceedings  took  place  here,  which  wiH 
be  adverted  to  more  particularly  presently. 

They  resisted  in  the  return  of  Mr.  Stauton  to  the  occu- 
pation bv  him  of  his  office.  _ 

Then  ft  was  necessary  for  the  President  of  the  Lnited 
States  to  consider  first  whether  this  Tenure  of  Office  act 
applied  to  the  case  of  Mr.  Stanton;  and,  second,  whether, 
if  it  applied  to  the  case  of  Mr.  Stanton,  the  law  itself  was 
a  law  of  the  land,  or  inoperative,  because  conflicting  with 
the  Constitution.  Now,  I  am  aware  that  it  is  insisted  that 
it  is  the  civil  and  moral  duty  of  all  men  to  obey  these  laws 
that  have  been  passed  through  all  the  forms  of  legislation 
until  they  shall  have  been  declared  bv  the  judicial  autho- 
rity not  to  be  binding:  but  it  is  evident  that  that  is  too 
broad  a  statemeut  of  the  civil  and  moral  duty,  incumbent 
either  upon  private  citizens  or  upon  public  officers,  be- 
cause, if  this  be  the  measure  of  the  duty,  there  never  could 
be  a  decision,  there  never  could  be  a  decree  that  the  law 
is  unconstitutional,  inasmuch  as  it  is  only  bv  disregarding 
the  law  that  anv  question  can  be  raised  upon  it. 

I  submit  to  Senators  that  not  only  is  there  no  such  rule 
of  civil  or  moral  duty,  but  that  it  may  be  and  has  been  a 
high  and  patriotic  dutv  in  a  citizen  to  raise  a  question 
whether  the  law  is  within  the  Constitution  of  his  country. 
Will  anv  question  the  patriotism  or  the  propriety  of  John 
Hampden's  act  when  he  brought  the  question  before  the 
courts  of  England,  whether  ship  money  was  within  the 
Constitution  of  England.  Not  only  is  there  no  such  rule 
incumbent  upon  private  citizens,  which  forbids  them  to 
raise  such  questions,  but  let  me  repeat,  there  may  be.  and 
there  often  have  been  instances  in  which  the  highest  pa- 
triotism and  the  purest  civil  and  moral  liberty  required  it. 
Let  me  ask  anv  of  vou  if  you  were  a  trustee  for  the  rights  of 
third  persons,  and  if  those  rights  of  third  persons  which 
they  could  not  defend,  themselves,  by  reason  perhaps,  of 
sex  or  age,  should  be  attacked  by  an  unconstitutional  law, 
should  vou  not  deem  it  your  sacred  duty  to  resist  that  law 
and  have  the  question  tried?  And  if  a  private  trustee  may 
be  subject  to  such  duty,  and  imp;  lied  bv  it  to  such  action, 
bow  is  it  possible  to  maintain  that  he  who  is  a  trustee  for 
the  people,  with  powers  confided  to  him  for  their  protec- 
tion, for  their  security,  for  their  benefit,  may  not,  in  that 
character  of  trustee,  defend  what  has  been  thus  committed 
to  him?  . 

Dc  not  let  me  be  misunderstood  upon  this.  I  am  not  in- 
tending to  advance  upon  or  to  occupy  any  extreme  ground, 
because  no  such  extreme  ground  has  been  advanced  upon, 
or  is  eceupied  by  the  President  of  the  United  States.  He 
i3  to  take  care  that  the  laws  are  faithfully  executed. 
When  a  law  has  been  passed  through  the  tortus  ot  legisla- 
tion, either  with  his  assent  or  without  his  assent,  it  is  his 
dutv  to  see  that  the  law  be  faithfully  executed,  so  long  as 
nothing  is  required  of  him  in  his  ministerial  action.  He 
is  not  to  erect  him  "elf  in  a  judicial  court,  and  decide  that 
the  law  is  unconstitutional,  and  that  therefore,  he  will  not 
ex'-cuteit. 

If  that  was  done,  there  manifestly  never  could  be  a  ju- 
dicial decision.  The  President  would  not  only  veto  the 
law,  but  would  refuse  all  action  under  the  law  after  it  was 
passed.and  would  thus  prevent  any  judicial  decision  being 
made  upon  it.  He  asserts  no  such  power,  he  has  no  such 
idea  of  his  dutv;  his  idea  of  his  duty  is  that,  if  a  law  is 
passed  over  his  veto  which  he  believes  to  be  unconstitu- 
tional, and,  if  that  law  affects  the  interests  of  third  p  ir- 
tief.  those  whose  interests  are  affected  must  take  care  of 
them,  and  must  raise  questions  concerning  them. 

If  such  a  law  affects  the  interests  of  the  people,  the  peo- 
ple must  take  care  of  them  at  the  polls,  in  a  constitutional 
and  proper  wav;  but  when  a  question  arises  whether  a 
particular  law  has  cut  off  a  power  confided  to  him,  and 
wheu  he  alone  -  an  raise  that  question,  and  when  he  alone 
can  cause  a  judicial  decision  to  come  between  the  two 
branches  of  the  government  to  see  wh'ch  of  them  is  right, 
and  when,  after  due  deliberation,  with  the  adyice  of  those 
who  are  iiis  proper  adviser-,  he  settles  down  firmly  in  the 
opinion  that  such  is  the  character  of  the  law,  it  remains  to 
be  decided  by  you  whether  there  is  any  violation  of  his 
dutv in  doing  so.  ...      ,  ^ 

Suppose  a  law  should  declare  or  provide  that  the  Presi- 
dent of  the  1'nited  States  shall  not  make  a  treaty  with 
England  or  with  anv  other  power  That  would  be  a  plain 
infraction  of  his  constitutional  power,  and  if  an  occasion 
arose  when  such  a  treaty  was  expedient,  desirable  or  ne- 
cessary, in  his  judgment,  it  would  be  hi-,  duty  to  disobey 
the  law,  and  the  fact  that  it  would  be  declared  a  high  mis- 
demeanor if  he  disobeyed,  it  no  more  releases  him  from 
the  responsibility  thr  uigh  the  motive  of  fear  of  that  law 
than  he  would  be  relieved  from  that  responsibility  by  a 

Suppose  a  law  is  passed  that  he  shall  not  be  the  com- 
mando r-in-oh  1  ef ;  that  is  a  plain  case  of  an  infraction  of  that 
provision  of  the  Constitution  which  has  confided  to  him 
that  command  in  order  that  the  head  of  all  the  military 
power  of  the  country  shall  be  its  highest  civil  magistrate, 
und  that  the  law  mav  alwavs  be  superior  to  arms.  Sup- 
pose the  President  shall  resist  a  law  of  that  kind  in  the 
manner  which  I  have  spoken  of.  by  bringing  it  to  a  judicial 
decision.  It  mav  be  said  that  these  are  plain  cases  of 
express  infraction  of  the  Constitution.  But  what  is  the 
difference  between  a  power  conferred  upon  the  President 
by  the  express  word*  of  the  Constitution  and  the  power 
conferred  upon  him  bv  a  clear  implication  of  the  Consti- 
tution? Where  is  the  power  in  the  Constitution  to  levy 
taxes?  Where  docs  the  power  come  from  to  limit  Con- 
gress in  assigning  original  jurisdiction  to  the  Supreme 
Court  of  the  I'd i tad  States?  Whore  do  a  multitude  of 
powers  on  which  Congress  acts,  come  from  in  the  Consti- 


tution, except  by  fair  implication?  Whence  do  you  derive 
power  to  confer  on  the  Senate  the  right  to  prevent  remo- 
vals from  office  without  its  consent?  Is  it  expressly  given 
in  the  Constitution,  or  is  it  an  implication  from  some  of  ita 
provisions? 

I  submit  that  it  is  impossible  to  draw  any  line  to  limit 
the  duty  of  the  President  simply  because  a  power  is  de- 
rived from  an  implication  of  the  Constitution  instead  of 
from  an  express  provision  of  it.  One  thing,  unquestion- 
ably, is  to  be  expected  from  the  President  on  all  such  oc- 
casions, and  that  is  that  he  shall  carefully  consider  the 

?|uestion,  and  if  he  shall  be  of  opinion  that  it  is  necessary 
or  the  public  service  that  the  question  shall  be  decided, 
he  shall  take  all  competent  and  proper  advice  on  the  sub- 
ject, and,  when  he  has  done  that,  if  he  finds  that  he  can- 
not follow  the  law  in  a  particular  case  without  abandon- 
ing the  powers  which  he  believes  to  have  been  con- 
fided to  him  by  the  people,  it  is  his  solemn 
conviction  that  it  is  his  duty  to  assert  the  power 
and  to  obtain  a  judicial  decision  thereon;  and 
although  the  President  does  not  perceive,  nor  do  his 
counsel  perceive  that,  it  is  essential  to  his  defense  in  this 
case,  to  maintain  this  part  of  the  argument.  Nevertheless, 
if  this  tribunal  should  be  of  that  opinion,  then  before  this 
tribunal,  before  all  the  people  of  the  United  States,  and 
before  the  civilized  world,  he  asserts  the  truth  of  that  po- 
sition. 

I  am  compelled  now  to  ask  your  attention,  quite  briefly 
however,  to  some  consideraiions  which  weighed  on  the 
mind  of  the  President,  and  led  him  to  conclude  that  the 
power  of  removal  was  one  of  the  powers  of  his  office,  and 
that  it  was  his  duty  in  the  manner  I  have  indicated  to  en- 
deavor to  protect  it. 

It  is  a  rule  long  settled,  existing  I  suppose  in  the  laws  of 
all  civilized  countries,  certainly  existing  in  the  laws  of 
every  system  of  government  which  I  have  consulted,  that 
a  cotemporary  exposition  made  by  those  who  are  com- 
petent to  give"  it  a  construction,  is  of  very  great  weight, 
and  that  when  such  a  cotemporary  exposition  of  the  law 
has  been  made  and  has  been  followed  by  an  actual  and 
practical  construction  of  it,  has  been  continued  during 
periods  of  time,  and  applied  to  great  numbers  of  cases,  it 
is  afterwards  too  late  to  call  in  question  the  correctness  of 
such  a  decision. 

The  rule  is  laid  down  in  the  quaint  language  of  Lord 
Coke,  as  follows:— "Great  regard  ought,  hi  construing  a 
law.  to  be  paid  to  the  construction  which  the  sages  who 
lived  about  the  time,  or  soon  after  it  was  made,  put  upon 
it,  because  they  were  best  able  to  judge  of  the  intention  of 
the  makers  at  the  time  when  the  law  was  made.  Cotem- 
poranea  expositis  est  fortissimo,  in  leae. 

Mr,  Curtis  then  read  from  Chief  Justice  Marshall's 
"Life  of  Washington"  in  regard  to  the  action  by  the  House 
of  Representatives  on  a  bill  on  the  subject  in  1789,  when  Mr. 
Benson  offered  an  amendment,  to  the  effect  that  the 
power  of  removal  is  solely  in  the  President,  and  said  that 
if  that  prevailed  he  would  move  to  strike  out  certain 
words  conveying  the  implication  that  it  was  a  subject  of 
legislative  power.  That  motion  was  seconded  by  Mr. 
Madison,  and  both  amendments  were  adoptedj  and 
the  bill  passing  into  a  law,  had  ever  since  been  considered 
as  the  sense  of  the  legislative  department  on  this  subject. 

Mr.  CURTIS  continued— Some  allusion  has  been  made 
to  the  fact  that  this  law  was  passed  only  by  the  action  of 
the  Vice  President.  Upon  that  subiect  I  beg  leave  to  read 
from  the  Life  of  Vice  President  Adams,  by  his  grandson, 
vol.  I,  pages  448  and  450.  He  here  gives  an  account,  so  far 
as  can  be  ascertained,  of  what  that  debate  was. 

He  terminates  the  subject  in  this  way :— "These  reasons'* 
(he  says),  that  is,  the  vice  President's  reasons,  "were  not 
committed  to  paperj  however,  and  can,  therefore,  never  be 
known,  but  in  their  substance  it  is  certain  that  he  never 
had  the  shadow  of  a  doubt."  I  refer,  also,  to  1st  Story's 
Commentaries  on  the  Constitution,  section  448.  It  will 
there  be  found  that  the  learned  commentator  considered 
a  contemporary  construction  of  the  Constitution,  which  he 
there  describes,  as  of  very  great  weight  in  determining  his 
reasons. 

Mr.  CURTIS  read  the  extract  to  the  effect  that  the  expo- 
sit  ion  of  various  departments  of  government  upon  particu- 
lar questions  approach  in  their  nature  and  have  the  same 
recommendation  that  belongs  to  a  law.  He  continued.— In 
comparing  the  decision  made  in  1789  with  the  tests  which 
are  Here  suggested  by  the  writer,  it  will  be  found  in  the 
first  place  that  the  precise  question  was  under  discussion; 
secondly,  that  there  was  a  deep  Bense  of  its  importance,  for 
it  was  seen  that  the  decision  was  not  to  affect  the  few  cases 
arising  here  and  there  In  the  cour§e  of  the  government,  bnt 
that  it  would  enter  deeply  Into  its  practical  and  daily  ad- 
ministration. 

In  the  next  place  the  determine  was,  so  far  as  such  a  de- 
termination could  be  entertained  and  carried  into  effect, 
thereby  to  fix  the  system  for  the  future.  And  in  the  la&t 
place,  the  men  who  participated  in  it  must  be  admitted  to 
have  been  exceedingly  well  qualified  for  their  task.  There 
i*  another  rule  to  be  added  to  this,  which  is  also  of  very 
frequent  application,  and  that  U  that  a  long  continued 
practical  application  of  a  decision  of  this  character  by 
those  to  whom  the  execution  of  a  law  is  confided  U  of  de- 
cisive weight.  I  will  borrow  ag-tin  from  Lord  Cote,  "07>fct 
mns  IfQurn  interpret  conswtiuio"  practice  is  the  last  in- 
terpretation of  the  law.  Now,  what  followed  this  origi- 
nal decision? 

From  1789  down  to  1867  evory  Senator,  every  President 
and  every  Congress  participated  in  and  acted  under  the 
construction  of  the  government  in  1789.  Not  only  was  the 
government  so  conducted,  but  it  was  a  subject  sufficiently 
discussed  among  the  people  to  bring  to  their  considera- 
tion that  such  a  question  had  existed,  had  been  settled 
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in  this  manner,  had  been  raised  again  from  time  to 
time,  and  yet,  as  everybody  knows,  they  were  so  far  from 
Interfering  with  this  decision.  so  far  from  expressing  in 
anv  manner  their  disapprobation  of  the  practice  which 
had  grown  up  under  it.  It  is  well  known  that  all  partios 
favored  and  acted  upon  this  system. 

At  this  point,  2*20,  on  motion  of  Mr.  EDMUNDS,  a  re- 
cess of  fifteen  minutes  was  ordered. 

After  the  recess  the  court  was,  as  usual,  slow  in  reassem- 
bliug.  At  a  quarter  before  three  Senator  MORRILL  iMe.) 
moved  to  adjourn  and  called  the  yeas  and  nays,  which 
proved  effectual  in  drawing  in  the  absentees.  Senators 
McCreery  and  Patterson  (Tenn.)  only  voted  yea ;  Senator 
Morrill  himself  voting  nay. 

Mr.  CURTIS  continued,  after  recapitulating  the  point  he  : 
Was  discussing  before  the  recess,  as  follows:—  ! 

This  is  a  subject  which  has  heretofore  been  examined  i 
and  passed  upon  judicially  in  very  numerous  cases.  I  do  I 
not  speak  now,  of  course,  of  judicial  decisions  of  this  par- 
ticular question  which  is  under  consideration,  whether 
the  Constitution  has  lodged  the  power  of  removal  in  the 
President  alone,  or  in  the  President  and  the  Senate,  or  hs'.s 
left  it  in  part  to  the  Legislative  power,  but  I  speak  of  the 

iudicial  exposition  of  such  a  practical  construction  of  the 
Constitution  of  the  United  States,  originating  in  the  way 
in  which  this  was  originated,  continued  in  the  way  in 
which  this  was  coutinucd.  and  sanctioned  in  the  way  in 
which  this  has  been  sanctioned. 

There  was  a  very  early  case  which  arose  soon  after  the 
organization  of  the  government,  aud  reported  under  the 

name  of  Stewart  against   ,  1st  Cranch's  Reports,  299. 

It  involved  a  question  concerning  the  interpretation  of  the 
Constitution  as  to  the  power  which  the  Legislature  had  to 
assign  to  the  Judges  of  the  Supreme  Court  certain  duties. 

From  that  time  down  to  the  decision  of  the  case  of  

against  the  Port  Wardens  of  Philadelphia,  reported  in  the 
12th  Howard.  315,  a  period  of  more  than  half  a  century, 
there  has  been  a  series  of  judicial  decisions  on  the  fact 
of  such  a  cotcmporaneous  construction  of  the  Constitution, 
followed  by  such  a  practice  in  accoi  -mce  with  it ;  and  it  is 
now  a  fixed  and  settled  rule,  which  1  think  no  lawyer  will 
undertake  to  controvert,  that  the  effect  of  such  a  con- 
struction is  not  merely  to  give  weight  to  an  argument,  but 
to  fix  an  interpretation,  and,  accordingly,  it  will  be  found, 
by  looking  into  the  books  written  by  those  who  were 
cognizant  of  the  subject,  that  they  have  so  considered  and 
held. 

I  beg  leave  to  refer  to  the  most  eminent  of  all  commen- 
tators on  American  laws,  and  will  read  from  Chancellor 
Kent's  lectures,  found  in  the  first  volume,  page  810,  mar- 
ginal paging.  After  considering  this  subject— and  it  should 
Dc  noted  in  reference  to  this  very  learned  and  experienced 
jurist— considering  it  in  an  unfavorable  light,  because  he 
himself  thought  that,  as  an  original  question  that  had  bet- 
ter have  been  settled  the  other  way,  that  it  would  have 
been  more  logical,  more  in  conformity  with  his  views  of 
What  the  practical  heads  of  the  government  were,  that 
the  Senate  should  participate  with  the  President  in  the 
power  of  removal.  Nevertheless,  he  sums  it  up  in  this 
wise:— 

This  amounted  to  a  legislative  construction  of  the  Con- 
stitution, and  it  has  ever  since  been  acquiesced  in  and 
acted  upon  as  of  decisive  authority  of  the  case,  and  it  ap- 
plies equally  to  every  other  officer  of  the  government 
apoointed  by  the  President  and  the  Senate,  whose  time  of 
duration  is  not  specially  declared.  It  is  supported  bv  the 
written  reason  that  the  subordinate  officers  in  the  Execu- 
tive departments  ought  to  hold  at  the  pleasure  of  the  head 
of  that  department,  became  he  is  interested  generally  with 
the  Executive  authority,  and  every  participation  in  that 
authority  by  the  Senate  is  an  exception  to  the  general 
principle  sought  to  be  taken  strictly.  The  President  is  the 
great  responsible  officer  fqr  the  faithful  execution  of  the 
laws,  and  the  power  nf  removal  was  incidental  to  that 
duty,  and  might  often  be  requisite  to  fulfill  it. 

This,  I  believe,  will  be  found  to  ben  fair  expression  of 
the  opinion  of  those  who  had  occasion  to  examine  this 
subject  in  their  researches,  or  as  a  matter  of  speculation. 
In  this  case,  however,  the  President  of  the  United  States 
had  to  construe,  not  merely  the  general  question  where 
this  power  was  lodged— not  merely  the  effect  of  this  deci- 
sion, made  in  1789,  in  the  practice  of  the  government  under 
it— but  ho  had  to  construe  a  particular  law,  the  provisions 
of  Which  were  before  him,  and  might  have  an  application 
to  the  case  upon  which  he  felt  called  upon  to  act :  and  it 
Is  necessary,  in  order  to  do  justice  to  tho  President  in  re- 
ference to  this  matter,  to  examine  what  the  theory  of  the 
law  is,  and  what  its  operation  is  or  must  be.  if  any,  upon 
the  law  w  inch  he  had  before  him— namely,  the  case  of"  Mr 
Stanton. 

During  the  debate  in  1789  there  were  three  distinct 
theories,  by  dirtercnt  persons  in  the  House  of  Representa- 
tives, i  he  one  was  that  the  Constitution  had  lodged  the 
powers  of  removal  with  the  President  alone;  the  other 
was  that  the  Constitution  had  lodged  the  power  with  the 
President,  acting  only  by  and  with  the  consent  of  the  Sen- 
ate; the  thud  was  that  the  Constitution  had  lodged  it 
nowhere,  but  had  left  it  to  the  legislative  powers,  to  be 
acted  upon  in  connection  with  the  prescription  of  the  ten- 
ure of  office. 

The  last  of  these  theories  was,  at  that  day,  held  by  but 
comparatively  tow  persons.  The  first  two  received,  not 
only  the  greater  number  of  votes,  but  much  the  greater 
weight  of  reason  in  the  course  of  that  debate,  so  much  so 
that  when  this  subject  came  under  the  consideration  of 
the  Supreme  Court  of  the  United  States,  in  an  ex  mrte 
case,  Mr.  Justice  Townsend,  who  delivered  the  opinion 
2f  l2?  /2L,P!  Ln  ,that  .cae.'  8Ry8  that  u  naa  never  been 
doubted  that  tho  Constitution  had  lodged  the  power  either 


in  the  President  alone  or  in  the  Senate.  Certainly  an  in- 
accuracy ;  but,  then,  it  required  a  very  close  scrutiny,  and 
a  careful  examination  of  trie  individual  opinion  expressed 
in  that  debate,  to  ascertain  that  it  had  been  determined  in 
one  way  or  the  other. 

The  Constitution  settled  the  question.  Nevertheless,  as 
I  understand— and  I  may  be  mistaken  in  this,  but  as  I  un- 
derstand—it is  the  theory  of  this  law  which  the  President 
had  before  him  that  both  of  these  opinions  were  wrong; 
that  the  Constitution  has  not  lodged  the  power  any  when*, 
except  that  it  has  left  it,  as  I  understand,  a  legacy  which 
may  be  controlled,  of  course,  by  the  Legislature  itself,  ac- 
cording to  its  will;  because,  as  Chief  Justice  Marshall 
somewnere  remarks— and  it  is  one  of  thoee  pertinent  re- 
marks which  will  be  found  to  have  been  carried  by  him 
into  many  of  his  decisions— when  it  come  to  a  question 
whether  a  power  exists,  the  peculiar  mode  in  whieh  it 
must  be  exercised  must  be  left  to  the  will  of  the  I  o.ly  that 
possesses  it.  And,  therefore,  if  this  be  a  legislative  power, 
it  wa- very  apparent  to  the  President  of  the  United  States, 
as  it  would  have  been  very  apparent  to  Mr.  Madison,  and 
as  declared  by  him  in  the  course  of  his  correspondence  - 
which  is  no  doubt  familiar  to  the  Senators— that  if  this  be 
a  legislative  power,  the  Legislature  may  lodge  it  in  the 
Senate,  may  retain  it  in  the  two  Houses  of  Congress,  or 
may  give  it  to  the  House  of  Representatives. 

I  repeat,  the  President  has  to  construe  this  particular 
law.  As  I  understand  the  theory  of  law,  I  do  not  undertake 
to  say  it  is  an  unfounded  claim ;  I  do  not  undertake  to  -z.y 
that  it  may  not  be  maintained  successfully,  but  I  do  under- 
take to  say  that  it  was  originally  questioned  by  the  ablest 
minds  that  had  this  subject  under  consideration  in  1789; 
that  whenever  the  question  has  been  started  since,  it  has 
had,  through  a  recent  period,  a  few  advocates,  and  that  no 
fair,  candid  mind  can  deny  or  doubt  at  this  day  that  it  is 
capable  of  being  doubted  and  disbelieved  after  examina- 
tion. It  may  be  the  truth,  alter  all,  but  it  is  not  a  truth 
which  shines  with  such  a  clear  and  certain  light  that  a 
man  is  guilty  of  a  crime  because  he  does  not  perceive  it. 

The  President  had  not  only  to  construe  this  particular 
law,  but  he  had  to  construe  its  application,  its  constitu- 
tional  ability  to  apply  to  this  particular  case,  supposing  the 
case  of  Mr.  Stanton  to  be  what  I  have  endeavored  to  show, 
which  was  not  within  its  terms.  Let  us  assume  that  tho 
case  is  within  its  application;  let  us  assume  that  the  pro- 
viso, in  describing  the  case  of  the  Secretary,  described 
the  case  of  Mr.  Stanton.  Did  Mr.  Stanton,  having  been 
appointed  by  President  Lincoln,  under  the  act  of  1862,  and 
commissioned  to  hold  during  the  pleasure  of  the  President, 
by  force  of  this  law  acquire  a  right  to  hold  this  othca 
against  the  will  of  the  President  until  April  1869. 

Now,  there  is  one  thing  certain  that  has  b:>en  doubted-b- 
under the  Constitution  it  is  not  capable  of  being  doubted— 
and  that  is,  that  the  President  is  to  make  the  choice  of 
officers.  Whether,  having  made  the  choice,  and  being  in- 
ducted into  office,  they  can  be  removed,  is  another  ques- 
tion ;  to  the  President  alone  is  confided  the  power  of  choice. 
In  the  first  place,  he  alone  can  nominate.  When  the 
Senate  has  consented  to  the  nomination  he  is  not  bound 
to  commission  the  officers.  He  had  a  second  opportunity 
for  the  consideration  and  acceptance  or  rejection  of  the 
choice  he  originally  made.  Upon  this  subject  alio w  me  to 
read  from  the  opinion  of  Chief  Justice  Marshall,  in  the 

case  of  against  .where  it  is  expressed  more  clearly 

than  I  can  do. 

Mr.  CURTIS  read  from  the  opinions  which  enunciate 
the  clauses  of  the  Constitution  bearing  upon  the  subject, 
and  said  these  seem  to  contemplate  three  distinct  opera* 
tions:— The  nomination,  which  is  the  sole  voluntary  act  of 
the  President,  and  the  appointment,  which  is  also  his  vol- 
untary act,  b.v  aud  with  the  advice  and  consent  of  the 
Senate;  then  the  commission,  to  grant  which  might  per- 
haps be  deemed  a  duty  enjoined  by  the  Constitution. 

The  opinion,  however,  holds  that  it  is  optional  with  the 
President  to  commis-ion  after  appointment, 

He  continued:— All  this  shows  that  the  choice  is  with 
the  Presideut,  that  the  action  of  the  Senate  upon  the 
choice  is  an  advisory  action  only  at  a  particular  stage 
after  the  nomination,  and  defers  the  appointment  or  com- 
mission. 

Now,  as  I  have  said  before,  Mr.  Stanton  was  appointed 
under  the  law  of  1789  constituting  the  War  Department,  in 
accordance  with  that  law.  He  was  commissioned  to  hold 
during  the  pleasure  of  the  President.  Ho  (Presideut  Lin- 
coln) has  said  to  the  Senate— "I  nominate  Mr.  Stanton  to 
hold  the  office  of  Secretary  for  the  Department  of  War 
during  my  pleasure."  The  Senate  has  said:— "We  assent 
to  Mr.  Stanton  holding  the  office  of  Secretary  for  the  De- 
partment of  War  during  the  pleasure  of  the  Presideut." 

What  was  this  for?  If  it  operates  in  the  case  of  Mr. 
Stanton  so  that  Mr.  Stanton  can  hold  office  against  the 
will  of  the  President,  contrary  to  the  terniB  of  his  commis- 
sion, contrary  to  the  law  under  which  he  was  appointed, 
down  to  tho  9th  of  April,  1869— for  this  new  law  fixed  and 
extended  the  term— where  is  Mr.  Stanton's  commission? 
Who  made  the  appointment?  Who  has  assented  to  it?  It 
is  a  legislative  act;  it  is  a  legislate  appointment;  it  is  as- 
sented to  by  the  two  branches  ot  Congress,  acting  in  their 
legislative  capacity,  and  no  other.  Tho  President  has  had 
no  voice  in  the  matter;  the  Senate,  as  the  advisers  of  the 
President,  have  had  no  voice  in  the  matter.  If  he  holds  it 
all.  he  holds  it  by  force  of  legislation,  and  not  by  any  choice 
made  by  the  President  or  assented  to  by  the  Senate. 

This  was  the  case,  and  the  only  case,  which  the  Presi- 
dent had  before  him,  aud  on  which  he  was  to  consider 
whether,  for  having  formed  an  opinion  on  the  Constitu- 
tion of  the  United  states— an  opinion  v.  hich  he  shares 
w  ith  every  President  who  has  preceded  him,  with  every 
Congress  which  has  preceded  the  last;  an  opinion  formed 
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on  the  grounds  which  I  have  imperfectly  indicated;  an 
opinion  which,  when  applied  to  this  particular  case, 
raises  the  doubts  which  I  nave  indicated  here  arising  out 
of  the  fact  that  this  law  does  not  pursue  either  of  the 
opinious  which  were  originally  held  on  this  subject,  and 
have  occasionally  been  stated  and  maintained  by  those 
who  were  re-tless  under  its  operation ;  an  opinion  justified 
by  the  practice  of  the  government  from  its  origin  down 
to  the  present  time. 

If  he  might  properly  and  honestly  form  such  an  opinion 
nnder  the  lights  which  he  had,  and  with  the  aid  of  this 
advice  which  we  shall  show  you  he  received,  then  is  he  to 
be  impeached  for  acting  upon  it  to*the  extent  of  obtaining 
a  judicial  decision  whether  this  department  of  the  Execu- 
tive Department  of  the  government  was  right  in  its 
opinion,  or  whether  the  Legislative  Department  was  rieht 
in  its  opinion?  Well,  strangely  enough,  the  honorable 
managers  themselves  say,  "No,  he  is  not  to  be  impeached 
for  that." 

I  beg  leave  to  read  from  the  argument  of  the  honorable 
manager,  by  whom  the  case  for  the  prosecution  was 
opened,  "If  the  President  had  reallv  desired  solely  to  test 
the  constitutionality  of  the  law  or  his  legal  right  to  remove 
Mr.  Stanton,  instead  of  his  defiant  message  to  the  Senate, 
of  February  21,  informing  them  of  his  removal,  but  not 
suggesting  the  purpose,  which  is  thus  shown  to  be  an  after- 
thought, he  would  have  said  in  substance,  'Gentle- 
men of  the  Senate,  in  order  to  teat  the  constitu- 
tionality of  the  law  entitled  an  act  regulating  the 
tenure  of  certain  civil  offices,  which  I  verily  believe  to 
be  unconstitutional  and  void,  I  have  issued  an  order 
for  the  removal  of  Edwin  AI.  Stanton  from  the  office  of 
Secretary  for  the  Department  of  War.  I  felt  mvself  con- 
strained to  make  this  removal,  lest  Mr.  Stanton  should  an- 
swer the  information  in  the  nature  of  a  <pib  icarranto, 
which  I  intend  the  Attorney-General  shall  file  at  an 
early  day,  by  saying  that  he  holds  the  office  of  Secretary 
of  War  by  the  appointment  and  authority  of  Mr.  Lincoln, 
which  has  never  been  revoked.  Anxious"  that  there  shall 
be  no  collision  or  disagreement  between  the  several  de- 

f»artments  of  the  government  and  the  Executive,  I  lay  bc- 
ore  the  Senate  the  message,  as  the  reason  of  my  action, 
as  well  as  the  action  itself,  tor  the  purpose  indicated, 
may  meet  your  consideration." 

Thus  far  the  quotation  shows  the  communication  which 
the  President  should  have  obtained  from  the  managers  and 
eent  to  the  Senate  in  order  to  make  the  mattter  exactly 
right.  Then  follows  this :— "Had  tbe  Senate  received  such 
a  message  the  representatives  of  the  people  might  never 
have  deemed  it  necessary  to  impeach  the  President  for 
such  an  act,  to  insure  the  safety  of  the  country,  even 
if  they  had  denied  the  accuracy  of  the  legal  position."  so 
that  it  seems  that  it  is,  after  all,  not  the  removal  of  Mr. 
Stanton,  but  the  manner  in  which  the  Pre*icent  communi- 
cated the  fact  of  that  removal,  after  it  was  made  public, 
the  President  is  to  be  impeached  for. 

That  message  is  called  here  "the  defendant's  message  of 
the  21st  of  February."  I  have  read  that  message  as  you 
ail  have  read  it.  If  you  can  find  anything  in  it  but  what 
U  decorous  and  respectful  to  the  Senate  and  to  all  con- 
cerned, your  tastes  are  different  from  mine.  But  whether 
it  be  a  point  of  the  managers,  well  or  ill  conceived,  one 
thing  seems  to  be  quite  clear,  that  the  President,  is  not  iiu- 

f)each(  d  h«-ie  because  he  entertained  an  opinion  that  the 
aw  was  unconstitutional;  he  is  not  impeached  here  be- 
cause he  acted  on  that  opinion,  and  removed  Mr.  Stan- 
ton; b  'the  is  impeached  here  because  the  House  of  Iie- 

Sresentatives  considers  that  this  honorable  body  was  ad- 
ressed  bv  a  defiant  message,  when  it  should  have  been 
addressed  in  the  terms  which  the  honorable  manager  has 
dictated. 

I  now  come,  Mr.  Chief  Justice  and  Senators,  to  another 
topic  connected  with  this  matter  of  the  removal  of  Mr. 
Stanton,  and  the  action  of  the  President  under  it.  The 
honorable  managers  take  the  ground,  among  others,  that 
whether,  upon  a  construction  of  this  Tenure  of  Oifice  act, 
Mr.  Stanton  is  not  legally  Secretary  of  War,  or  even  if  you 
should  believe  the  President  thought  it  unconstitutional 
and  had  a  right  in  some  way  to  construe  it,  by  his  own 
conduct  and  declaration  the  President  is  estopped;  he  is 
pot  to  be  permitted  to  assert  the  true  interpretation  of  this 
law  ;  he  is  not  to  be  permitted  to  allege  that  hit  purpose 
was  to  test  the  question  concerning  its  constitutionality; 
and  the  reason  is  that  he  has  done  and  said  such  aud  such 
tilings. 

Well  we  all  know  that  there  is  at  common  law  a  doc 
trine  called  rules  of  estoppel,  founded  undoubtedly  on 
good  reason,  although  they  were  called  in  the  time  of 
Lord  (Joke,  and  have  been  down  to  the  present  d*v, 
odious,  because  they  shut  out  the  truth,  nevertheless  there 
arc  circumstances  when  it  is  proper  the  truth  should  be 
shut  out.  What  are  theso  circumstances?  They  are, 
where  a  question  of  private  right  is  involved,  where,  in  a 
matter  of  fact  the  private  right  accrues,  and  wherein  the 
party  to  the  controversy  does  himself  what  he  ought  not 
in  *ood  cm  science  to  be  allowed  either  to  assert  or  d  ny. 
But  did  any  one  ever  hear  of  estoppel  in  a  matter  of 
Iaw?  Did  any  one  ever  hear  that  a  pa  ;ty  had  put  himself 
into  such  a  condition,  that  when  he  came  into  a  court  of 
Justice  upon  a  claim  of  private  right,  he  could  not  a  k  a 
Judge  to  construe  an  estoppel  and  insist  onsucu  a  construc- 
tion? Did  anybody  ever  near,  least  of  all,  that  a  man  was 
alloc  ted  by  reason  of  an  estoppel,  under  anv  system  of 

Jurisprudence  that  ever  prevailed  in  the  civilized  world- 
hat  the  Pr  -tident  of  the  United  States  should  be  im- 
peached and  removed  from  office,  not  by  reason  of  tho 
truth  of  his  ca-e,  but  because  he  is  estopped  from  appeal- 
ing.  It  would  be  a  spectacle  for  God  and  man. 

There  is  no  matter  of  fact  here.  They  have  themselves 
put  in  Mr.  Stanton's  commission,  which  shows  tho  dato  of  I 


the  commission,  and  the  terms  of  the  commission,  and  that 
is  the  whole  matter  of  tact,  involved.  The  rest  is  the  con- 
struction of  this  Tenure  of  Office  act,  and  the  application 
ol  it  to  the  case,  which  they  have  thus  made  for  them- 
selves, and  also  the  construction  of  the  Constitution  of  the 
United  States  in  the  abstract  question,  whether  that  waa 
lodged  the  power  of  removal  with  the  President,  with  the 
Senate,  or  with  both. 

I  respectfully  submit,  therefore,  in  reply  to  this  ground, 
which  i»  taken  here,  that  no  conduct  of  the  President, 
who  endeavors  to  assert,  not  a  private  right,  but.  a  great 
public  right,  confided  to  his  office  by  the  people,  in 
which,  it  any  body  is  estopped,  the  people  may 
be  estopped,  that  nothing  that  the  President  could 
do  or  say,  could  put  this  great  public  right  into  that 
extraordinary  position.  What  has  he  done?  what  are  the 
facts  which  they  rely  upon,  out  of  which  to  work  this 
estoppel  as  they  call  it?  Why,  in  the  first  place  he  sent  a 
message  to  the  Senate,  on  December  12, 1867,  informing  the 
Senate  that  he  had  suspended  Mr.  Stanton  by  a  certain 
order,  a  copy  of  which  he  gave;  that  he  had  appointed 
General  Grant  to  exercise  the  duties  of  that  office,  ad  inte- 
rim, by  a  certain  order,  a  copy  of  which  he  gave,  and  then 
entered  into  a  discussion,  in  which  he  showed  the  exist- 
ence of  this  question,  whether  Mr.  Stanton  was  in  the 
Tenure  of  Office  bill,  and  the  existence  of  the  other  ques- 
tion, whether  this  was  or  was  not  a  constitutional  law. 
Then  he  revoked  the  action  of  the  Senate. 

There  was  nothing  misrepresented ;  there  was  nothing 
concealed,  which  he  was  bound  to  state.  It  is  complained 
by  the  honorable  managers  that  he  did  not  tell  the  Senate 
that  it  their  action  Sliould  be  such  as  to  restore  Mr.  Stan- 
ton practically  to  the  position  of  the  office  he  should 
go  to  law.  It  may  have  been,  possiblv.  an  omission  ;  but 
I  rather  think  that  that  good  taste  which  is  so  prevalent 
among  the  managers,  and  which  thov  so  insist  upon 
here,  would  hardly  insist  that  the  President  should  have 
held  out  to  the  Senate  something  which  might,  possibly 
have  been  rejected.  They  said  he  made  a  case  tor  their 
action,  in  which  he  was  the  defendant  to  the  Senate,  both 
by  reason  of  their  conduct  and  his,  and  also  other  couduct 
too  deferential. 

Senators,  there  is  no  iaconsistency  in  the  President's 

EOdition  or  conduct  in  this  instance.  Suppose  a  party  who 
as  a  private  right  in  question,  submit  to  the  sole  tribunal 
in  the  same  proceeding,  these  questions :— First,  I  deny 
the  constitution  ilit\  under  which  the  right  is  claimed 
against  me ;  secondly,  I  assert  that  the  interpretation  of 
that  law  will  not  affect  the  case ;  thirdly,  I  insist  that 
even  if  it  is  within  the  laws,  I  have  made  a  case  within 
the  laws. 

Is  there  any  inconsistency  in  that?  Is  it  not  seen  every 
day,  cr  something  analagous  to  it.  in  courts  of  justice? 
Suppose  the  President  had  summed  up  his  message  in 
this  way:— "I  insist,  in  the  first  place,  that  the  law  is  un- 
constitutional; I  insist,  in  the  second  place,  that  Mr.  Stan- 
ton is  not  within  the  law ;  and  I  respectfully  submit,  in  the 
third  place,  whether,  if  it  be  a  constitutional  law  and  Mr. 
Stanton  be  within  it,  the  facts  that  I  present  to  you  be  not 
made  such  a  case  that  you  will  not  ask  me  to  receive  him 
back?"  He  has  questioned  whether  the  law  was  constitu- 
tional and  whether  Mr.  Stanton  was  within  it,  and  then 
he  submits  that  he  had  reason  to  believe  aud  did  think  that 
the  law  was  unconstitutional-  that  he  had  no  reason 
to  believe  that  they  thought  Mr.  Stanton  was  within  it; 
he  submitted  to  their  consideration  the  facts  that  he 
{•cted  upon  aud  within  it.  Well,  the  President,  it  seems, 
has  not  only  been  thus  anxious  to  avoid,  but  has  taken 
measures  to  avoid  a  collision  with  the  Senate,  but  he  has 
actually,  in  some  things  else,  obeyed  it. 

Mr.  Curtis  went  on  to  refer  to  the  commission  of  acts  on 
which  ch'irges  have  been  made  bv  the  President,  and  with 
his.  sanction,  and  to  the  removal  and  suspension  of  col- 
lectors, etc.,  said  it  had  doubtless  been  done  under  the  law, 
and  when  an  emergency  arose,  as  in  case  of  Mr.  Stanton, 
when  he  must  either  act  or  abandon  tho  power  that  he 
holds,  it  was  insisted  upon  that  he  must  run  against  tho 
law,  and  take  every  possible  opportunity  to  give  it  a  blow. 

On  questions  of  administrative  dutv  merely,  the  Presi- 
dent ielt  bound  to  obey  it.  When  this  emergency,  how- 
ever,  arose,  so  that  this  department  of  the  government 
could  not  he  carried  on.  he  must  meet  it.  lie  did  not  fear 
embarrassment  or  difficulty  in  the  public  service  because 
of  the  suspension  or  removal  of  a  fraudulent  collector. 

These  changes  in  the  commissions  Issued  had  nothing  to 
do  wiih  the  subject.  They  were  made  subject  to  conditions 
prescribed  by  law,  one  of  which  wras  the  Senate  must  con- 
sent to  a  removal.  Not  only  the  law  of  Congress,  but  the 
Constitution  was  the  law  of  the  land.  The  changes  in  the 
Treasury  Department,  also,  had  nothing  to  do  with  the 
subject  of  his  removal.  Wherever  it  was  vested,  all  offi- 
cers are  held  subject  to  the  power  of  removal  which  is 
ve  ted  somewhere. 

He  saw  nothing  in  this  subject  of  estoppel  growing 
out  of  the  action  of  the  President,  either  in  the  message  to 
the  Senate  of  December  12.  or  in  the  changes  in  the  com- 
missions, or  in  the  sending  to  the  Senate  notices  of  bus. 
pension  of  different  officers,  that  has  any  bearing  on  the 
construction  of  the  Tenure  of  Office  act.  as  affecting  tho 
case  of  Mr.  Stanton.  The  law  might  be  constitutional, 
the  President  might  have  acted,  and  might  have  been 
bound  to  act  under  it;  still,  if  Mr.  Stanton  was  not  within 
it  the  case  remains  as  it  was  originally,  and  the  case  not 
being  within  that  law  the  first  article  was  entirely  with- 
out foundation. 

At  this  p  »int  Mr.  Curtis  plead  fatiene,  and,  on  mo- 
tion of  Mr.  JOHNSON,  the  court  adjourned  until 
noon  to-morrow;  aud  at  3-50  P.  M.,  the  Senate  went 
into  Executive  Session,  and  soon  after,  adjourned. 
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The  President  pro  tern  called  the  Senate  to  order. 
Prayer  was  offered  by  the  Chaplain. 

The  chair  was  then  vacated  for  the  Chief  Jnstice, 
and  the  Court  waa  opened  by  proclamation  in  due 
form. 

The  managers  and  members  of  the  House  of  Rep- 
resentatives were  successively  announced,  and  took 
their  places. 

The  journal  of  yesterday  was  read,  andin  the  mean- 
time the  galleries  had  become  about  half  tilled. 

General  Sherman  again  occupied  a  seat  on  the  floor. 

Mr.  CURTIS,  of  the  President's  counsel,  resumed  his 
argument  at  12-15. 

What  with  the  buzzing  conversation  of  uninter- 
ested newspaper  correspondents  and  other  sources, 
and  the  reporters'  remote  positions,  occasional  imper- 
fections may  be  found  in  the  report. 

Mr.  Curtis  Resumes  his  Argument. 

Mr.  CURTIS  said:— Mr.  Chief  Justice— Among  the 
points  which  I  omitted  to  notice  yesterday  is  one 
which  seems  to  me  of  specific  importance,  and  which 
induces  me  to  return  to  it  for  a  few  moments.  If  you 
will  indulge  me,  I  will  read  a  short  passage  from  Sa- 
turday's proceedings.  In  the  course  of  those  proceed- 
luep.  Mr.  Manager  Butler  said:— 

"It  will  be  seen,  therefore,  Mr.  President  and  Senators, 
Chat  the  President  of  the  United  States  pays  in  this  answer 
that  he  suspended  Mr.  Stanton  under  the  Constitution  m- 
deinitelv,  and  at  his  pleasure,  and  I  propose  now,  unless 
it  be  objected  to,  to  show  that  that  is  false  under  his  own 
hand,  and  I  have  his  letter  to  that  effect,  which  if  there  is 
no  objection,  I  v  ill  read,  the  signature  of  which  was  iden- 
tified by  C.  E.  Creecy :—  mi       „  av   ,  _ 

Then  f  flowed  the  reading  of  the  letter,  which  is  as  fol- 

•'ExEcmvE  Mansion,  Washington.  D.  C,  Aug.  14, 
1867  —Sir :— In  compliance  with  the  eighth  section  of  the 
set  of  Congress  of  March  !2,  1867,  entitled  'an  act  regu- 
lating the  tenure  of  certain  civil  olliccs,'  you  are  hereby 
notined  that  on  the  12th  inst.  Hon.  Edwin  M.  Stanton  was 
suspended  from  oifice  as  Secretary  of  War,  and  General 
I  lvescs  Grant  authorized  and  empowered  to  act  as 
Secretary  of  War  ad  interivi. 

"I  am,  sir,  very  respectfullv.  yours, 

"ANDREW  JOHNSON. 
"To  Hon.  Hugh  McCuUoch,  Secretary  ot  the  Treasury.*' 

1  his  letter  was  read  to  sho  v,  under  the  hand  of  the 
President,  that  when  he  says  ia  his  answer  that  he  has  re- 
moved Mr.  fctanton  bv  virtue  •  f  the  Tenure  of  Office  act, 
that  statement  was  a  falsehood.  Allow  me  now  to  read 
the  8th  section  of  that  act  :— 

"  That  whenever  the  President  shall,  without  the  advice 
and  consent  of  the  Senate,  designate,  authorize  or  employ 
anv  person  to  perform  the  duties  of  any  olhce,  he  shall 
forthwith  notify  the  Secretary  of  the  'Ireasiiry  thereof, 
and  it  shall  be  the  duty  of  the  Secretary  of  the  Treasury 
thereupon  to  communicate  such  notice  to  all  the  proper 
accounting  and  disbursing  officers  in  his  department." 

'1  he  senate  will  perceive  that  this  section  has  nothing  to 
do  with  the  suspension  of  an  officer,  but  the  purport  of  the 
section  is  that  in  case  the  President,  without  the  advice 
and  consent  of  the  Senate,  shall,  under  any  circimetances, 
designate  a  third  person  to  perforin,  temporarily,  the  du- 
ties of  the  olhce,  he  is  to  make  a  report  of  that  designation 
to  the  Secretary  of  the  Treasury,  who  is  to  give  the  neces- 
sary information  to  the  accounting  olficers.  The  section 
applies  in  terms  to.  and  includes  all  cases  it  applies  to,  and 
iucl  ides  the  designation  on  account  of  sickness,  or  ab- 
sence, or  resignation,  or  any  cause  of  vacancy,  whether 
temporary  or  permanent,  whether  occurring  bv  reason  of 
a  aiirpemion  or  a  removal;  and,  then-fore,  when  the  Presi- 
dent says  to  the  Secretary  of  the  Treasury,  "I  give  you 
notice  that  I  have  designated  General  Thomas  to  perform 
Die  d.ities  act  interim  of  Secretary- of  War,"  he  makes  no 
allusion,  by  force  of  that  letter,  to  the  manner  in  which 
Cjiat  vacancy  occurred ;  and,  therefore,  instead  of  showing, 
finder  the  I  'resident's  ,  own  hand,  that  he  has  repeated  a 
falsehood,  it  has  no  reference  whatever  to  the  matter, 

Air.  BUTLER— Will  you  read  the  second  section,  if  you 
prase.    The  first  clause  of  the  second  section? 
Mr.  CURTIS  (reading) :— "That  when  any  officer  ap- 
.  pointed  an  aforesaid,  excepting  judges  of  the  United  States 
courts,  shall,  during  the  recess  of  the  Senate,  bo  shown  by 
evidence  satisfactory  to  the  President."  tc. 

The  President  is  allowed  to  suspend  such  officers.  Now, 
the  l'rcsident  states  in  his  answer  that  he  did  not  act 
under 


Mr.  BUTLER— That  is  not  reading  the  section 
-I  ani  aware  that  it  is  not  readin 
ti--»n.  It  is  a  very  long  section 


Mr.  CUR  llS 


not  reading  the  sec- 


Mr.  BUTLER— The  first  clause  of  the  section  is  all  I 
Want. 

Mr.  CURTIS— It  allows  the  President,  because  of  crime 
ei  other  occasion  designated  in  it,  to  snsj  end  the  officer. 
The  section  applies  to  all  occasions.  Whether  suspensions 


under  this  second  section— whether  temporary  disqualifi- 
cation, sieknes,  death,  resignation— no  matter  what  that 
cause  may  be,  if  for  any  reason  there  is  a  vacancy,  he  ia 
uthorize'd  to  designate  a  person  to  supply  the  office  ad 
'nterim,  of  which  notice  is  to  lie  given  to  the  Secretary  of 
the  Treasury.  Therefore,  I  repeat,  sir,  that  the  subject 
matter  of  this  eichth  section,  and  the  letter  which  the 
President  wrote  in  consequence  of  it,  has  no  reference  to 
the  subject  of  the  authority  Upon  which  he  removed  or 
suspended  Mr.  Stanton. 

I  now  ask  the  attention  of  the  Senate  to  tho  second  ar- 
ticle, and  1  will  begin  as  1  began  before  by  stating  what  is 
the  substance  of  this  article.  I  hope  the  Senate  will  be 
able  to  see  now  everv  one  of  these  allegations  is  contro- 
verted by  what  is  already  in  the  case,  aud  that  I  shall  be 
enabled  toEtate  what  we  propose  to  offer  by  way  of  proof 
in  respect  to  each  of  them.  The  first  substantial  allega- 
tion in  this  article  is  the  delivery  of  the  letter  of  au- 
thority to  General  Thomas  without  authority  of  law; 
that  it  wa«  an  intentional  violation  of  the  Tenure  of  Office 
act;  that  it  was  an  intentional  violation  of  the  (Jousting 
tion  of  the  United  States,  and  the  delivery  of  the  order  to- 
General  l  homas  was  made  with  intent  to  violate  that  act 
and  the  Constitution  of  the  United  States.  That  is  the 
substance  of  the  second  article. 

Now,  the  Senate  will  at  once  perceive  that  if  the  suspen- 
sion of  Mr.  Stanton  waB  not  a  violation  of  the  act  in  point 
of  fact— or,  to  state  it  in  other  terms,  if  the  case  ot  Mr. 
Stanton  is  not  within  the  act,  then  his  suspension  or  his 
removal,  if  he  has  been  actually  removed,  or  a  removal 
which  did  actually  take  place,  would  not  be  a  violation  of 
the  act;  because  if  his  case  is  not  withiu  the  act  at  all, 
which  does  not  apply  to  the  case  of  Mr.  Stanton,  of  course 
his  removal  is  not  in  violation  of  tnis  act. 

If  Mr.  Stanton  continued  to  hold  under  the  commission 
which  he  received  from  President  Lincoln,  and  has  conti- 
nued to  hold  under  the  act  of  1789,  it  was  no  violation  of 
the  Tenure  of  Ollice  act  that  Mr.  Johnson  removed  or  in- 
tended to  remove  Mr.  Stanton ;  and,  therefore,  the  Senate 
will  perceive  that  it  is  necessary  to  come  back  again,  to 
recur  under  this  article,  because  it  will  be  found  necessary 
to  recur  under  the  whole  of  the  first  eight  articles,  to  the 
inquirv  whether  Mr.  Stanton's  case  was.  withiu  the  Tenure 
of  Office  act;  secondly,  whether  it  was  so  clearly  and 
plainly  within  that  act  that  it  can  be  attributed  to  the 
President  as  a  high  misdemeanor,  that  he  considered  it  as 
not  including  that  case.  But,  suppose  the  case  of  Mr.  Stau- 
ton  is  within  the  Tenure  of  Olhce  act,  still  the  inquiry 
arises  whether  the  delivering  of  this  letter  of  authority  to 
General  Thomas  was  a  violation  of  the  act.  I  shall  neces- 
sarily ask  vour  careful  attention  to  the  general  subject 
matter  of  this  act  and  the  particular  provisions  contained 
in  it.  Senators  will  remember  undoubtedly  that  this  act, 
afi  it  finally  pnwd.  dirTorod  in  many  particulars  from 
the  bill  as  it  was  originally  introduced. 

mi  i».v  related  io  two  distinct  subjects- the  one  to 
the  subject  of  removal,  the  other  to  the  subject  of  ap- 
pointments to  office.  It  seems  that  a  practice  had  grown 
up  under  the  government,  that  where  a  person  was 
nominated  to  the  Senate  for  an  office,  and  when  the  Se- 
nate either  did  not  act  upon  his  nomination  or  rejected 
it,  it  was  considered  competent  for  the  President,  after 
the  adjournment  of  the  Senate,  by  a  temporary  com- 
mission to  appoint  that  same  person  to  the  same  office. 
That  was  deemed  by  a  large  majority  of  Senators  tc  be 
an  abuse  of  power— not  an  intentional  abuse  of  pov^er. 
It  was  a  practice  that  had  prevailed  under  the  govern- 
ment to  a  very  considerable  extent.  It  was  not  limited 
to  recent  years.  It  had  been  supported  by  the  opinions 
of  the  Attorney-Generals;  but  still  it  was  esteemed  ty 
Senators  to  be  a  departure  from  the  spirit  of  the  Constitu- 
tion, and  in  derogation  of  the  just  powers  of  the  Senate  in 
reference  to  nominations  to  office.  That  being  so.  it  will 
be  found  on  examination  of  this  law  that  tho  first  and  se- 
cond sections  of  the  act  related  exclusively  to  removals 
from  oif  ice  and  to  temporary  suspensions  during  a  recess  of 
the  Senate;  whereas,  the  other  sections,  to  which  I  shall 
particularly  ask  vour  attention,  related  exclusively  to  that 
other  subject  of  temporary  appointments -appointments 
made  to  ollice  after  the  Senate  had  refused  to  concur  in 
the  nomination  of  the  person  appointed. 

This  law  provides  that  the  President  shall  have  power 
to  fill  all  vacancies  which  may  happen  during  a  recess  of 
the  Senate,  by  reason  of  death  or  resignation.  It  will  be 
remarked  that  this  does  not  include  all  cases.  It  does 
not  include  the  case  of  the  expiration  of  a  commission,  but 
it  includes  simply  death  and  resignation  during  the  recess 
of  the  Senate.  Why  this  was  so  I  do  not  kno  w.  It  is  ma- 
nifest that  the  law  does  not  affect  them.  In  point  of  fact 
it  docs  not  cover  all  cases  that  may  arise,  even  belonging 
to  this  general  cla*s.  to  which  the  section  was  designed 
to  refer.  It  provides  that  the  Prc-ident  shall  have 
power  to  fill  all  vacancies  which  may  happen  during  the 
recess  of  the  Senate,  by  reason  of  death  or  resignation,  by 
granting  commissions  which  shall  expire  at  the  end  of  tho 
next  session  thereafter;  and  if  no  appointment  by  and 
with  the  advice  and  consent  of  the  Senate  shall  bo  made 
to  such  ollice,  during  such  next  session,  then  such  oifice 
shall  remain  in  abeyance  without  any  salary,  fees  or 
emoluments  attached  thereto,  until  the  same  shall  be  tilled 
by  appointment,  by  and  with  the  advice  and  consent  of  the 
Senate;  and  during  such  time  all  powers  and 
d  ties  belonging  to  such  office  shall  he  exercised 
by  such  other  officer  as  may  by  law  exersise  such 
powers  and  duties,  In  case  of  vacancy  in  such  office, 
all  the  offices  brought  « ithin  the  provision  of  a  va- 
cancy occurring  during  the  recess  of  tho  Senate,  aud  all 
the  :.lling  of  that  vacancy  by  the  President,  are  treated  as 
going  into  abeyance  unless  the  Senate  shall  have  assented 
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to  some  nomination  before  its  {adjournment,  and  that  ap- 
plies, as  1  have  said,  to  the  two  classes  of  cases,  namely, 
vacancies  happening  by  reason  of  death  or  resignation,  but 
it  doe- not  apply  to  any  other  vacancy.  The  next  section 
docs  not  relate  to  that  subject,  but  to  the  subject  of  re- 
moval :— "Nothing  in  this  act  shall  be  construed  to  extend 
the  term  of  any  officer ,"  <fcc. 

The  fifth  section  is  "that  if  any  person  shall,  contrary  to 
the  provisions  of  this  act.  accept  any  appointment  to  or 
employment  in  any  office,  or  shall  otherwise  attempt  to 
hold  or  exercise  any  such  office  or  employment,  they  shall 
be  deemed  and  declared  to  be  guilty  of  a  high  misde- 
meanor, and  upon  trial  and  conviction  therefore,  shall  be 
punished  by  a  fine  not  exceeding  $10,000  and  by  imprison- 
ment." What  are  the  provision  of  this  act  in  relation  to 
accepting  any  appointment?  They  are  found  in  the  third 
section  of  the  act  putting  some  offices  into  abeyance  under 
similar  circumstances,  which  are  described  in' that  sec- 
tion. 

If  any  person  does  accept  an  office  which  is  thus  put  into 
abeyance,  or  any  emolument  or  authority  in  reference  to 
euch  office,  he  comes  within  the  penal  provisions  of  the 
fifth  section;  but  outside  of  that  there  is  no  such  thing  as 
accepting  an  office  contrary  to  the  provisions  of  the' act, 
because  the  provisions  of  the  act  extend  no  further  than  to 
those  cases.  And  so  of  the  next  section.  Every  removal, 
appointment  or  employment  made,  had  or  exercised  con- 
trary to  ihe  provisions  of  this  act,  <v.c.,  shall  be  deemed  and 
is  hereby  declared  to  be  a  high  misdemeanor.  The  stress 
of  this  article  does  not  seem  to  me  to  depend  at  all  upon 
this  question  of  the  construction  of  the  law,  but  upon  a  to- 
tally different  matter,  which  I  agree  sfiould  be  fairly  and 
carefully  considered. 

The  allegation  in  the  article  is  that  this  letter  of  au- 
thority was  given  to  General  Thomas,  enabling  him  to  per- 
form the  duties  of  Secretary  of  War  ad  interim,  without 
authorit3r  of  law.  That  I  conceive  to  be  the  main  inquiry 
which  arises  under  this  article,  provided  the  case  ot  Mr. 
Stanton  and  his  removal  comes  under  the  Tenure  of  Office 
act  at  all.  I  wish  first  to  bring  to  the  attention  of  the 
Senate  the  act  of  1795,  which  is  found  in  1  Statutes  at 
Large,  p.  450.  It  is  a  short  act,  and  I  will  read  the  whole 
Of  it  :— 

''Be  it  enacted,  etc..  That  in  case  of  a  vacancy  in  the 
office  of  Secretary  of  State,  Secretary  of  the  Treasury,  or 
Secretary  of  the  Department  of  War,  of  anv  officer  in 
either  oi  said  departments  who  is  not  appointed  bv  the 
head  of  a  department,  whereby  they  cannot  perform  their 
duties  in  the  said  office,  it  shall  be  lawful  tor  the  President 
of  the  United  States,  in  case  he  shall  think  it  necessary,  to 
authorize  anv  person  or  person',  at  his  discretion,  to  per- 
form the  duties  of  the  said  respective  offices,  until  a  suc- 
cessor be  appointed  or  each  vacancy  be  filled.  Provided, 
No  one  vacancy  shall  be  supplied  in  the  manner  aforesaid 
fo:'  a  longer  term  than  six  months." 

This  act,  it  has  been  suggested!  may  have  been  repealed 
by  the  act  of  February  20,  1863,  which  is  found  in  12  Sta- 
tutes at  Large,  page  656.  This,  also,  is  a  short  act,  and  I  will 
read  it:— 

Be  it  enacted,  die.,  That  in  case  of  the  death,  resignation, 
absence  from  the  seat  of  government  or  tidiness  of  the 
head  of  any  executive  department  of  the  government,  or 
of  any  officer  in  either  of  said  departments,  whose  ap- 
pointment is  not  in  the  head  of  the  office,  whereby  they 
cannot  perform  the  duties  of  their  respective  offices,  it 
Bhall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  think  it  necessary,  to  authorize  any  other 
officer  of  the  department,  whose  appointment  is  vested 
in  the  President,  at  his  discretion,  to  perforin  the  duties  of 
said  respective  offices  until  a  successor  is  appointed,  or 
until  such  absence  or  inability  bv  sickness  shall  cease; 
Provided,  that  no  one  vacancy  shall  be  supplied  in  the 
manner  aforesaid  for  a  longer  term  than  six  months." 

Now  these  acts,  as  the  Senate  will  perceive,  although 
they  may  be  said  in  some  sense  to  relate  to  the  same  gene- 
ral subject  matter,  are  very  different  in  theii  provisions, 
and  the  latter  law  contains  no  express  repeal  of  the 
earlier  law.  If,  therefore,  the  latter  law  operates  as  a  re- 
peal of  the  older  law,  it  is  only  by  implication.  It  says,  in 
terms  that  all  acts  or  parts  ot  acts  inconsistent  with  it  are 
repealed;  but  the  addition  of  these  words  adds  nothing  to 
its  meaning  at  all.  The  same  inquiry  would  arise  if  they 
were  not  contained  in  it,  namely:  how  far  is  that  latter 
law  inconsistent  with  the  provisions  of  the  earlier  law? 

There  are  certain  rules  on  the  subject  which  I  shall  not 
fatigue  the  Senate  by  citing  cases  to  prove,  because  every 
lawyer  will  recognize  them.  In  the  first  pla:e,  there  is  a 
rule  as  to  the  repeal  by  implication.  As  I  understand  it, 
the  courts  go  upon  the  assumption  of  the  principle  that  if 
the  legislature  really  intended  to  repeal  the  law  it  would 
have  said  so— not  that  it  should  necessarily  say  so,  because 
there  are  repeals  by  implication,  but  the  presumption  is 
that  if  the  legislature  entertains  a  clear  and  fixed  inten- 
tion to  repeal  a  law,  it  w  ill  be  likely  at  least  to  say  »o; 
therefore,  the  rule  is  a  settled  one  that  repeals  bv  implica- 
tion are  not  favored  by  the  court.  Another  rule  Is,  that 
the  repugnancy  between  the  two  subjects  must  be  clear. 
It  is  not  enough  that  under  some  circumstances  one  law 
may  possibly  be  repugnant  to  the  other;  the  rcpugnanco 
must  be  clear,  and  if  the  two  laws  can  stand  together,  tho 
latter  does  uot  operate  an  a  repeal  of  the  former. 

If  Senators  have  an  v  desire  to  refer  to  the  authorities  on 
this  subject,  they  will  find  a  sufficient  number  of  them 
collected  in  Sedgwick  on  statute  laws,  page  166.  Now, 
there  is  no  repugnance  whatsoever,  that  I  can  perceive, 
between  these  two  laws.  The  act  of  17!'5  applies  to  all 
vacaneiep,  however  created.  The  act  of  1863  a;vli  '8  only 
to  vacancies  temporarily,  or  otherwise,  occasioned  by 


!  death  or  resignation,  removals  from  office,  &c. ;  expirations 
ot  commission  are  not  included  in  it. 

The  act  of  1796  applies  only  to  vacancies;  the  act  of 
1863  applies  to  temporary  absence  or  sickness.  The 
subject  matter,  therefore,  of  the  two  laws  is  (liferent. 
There  is  no  inconsistency  beween  them;  thev  mav 
stand  together,  each  operating  on  the  case  to  which  it 
applies,  and,  therefore,  I  submit  that,  in  the 
stricte.-t  view  that  can  be  taken  of  this  subject, 
and  which  may  be  ultimately  taken  of  it.  it  is  not 
practicable  to  maintain  that  the  law  of  1863  repeals  alto- 
gether the  act  of  1795;  but  whether  it  did  or  not,  I  state 

!  here  what  I  have  so  frequently  had  occa  ion  to  state  be- 
fore, that  it  is  a  fair  question:— Is  it  a  crime  to  be  on  one 
side  of  this  question,  and  ngt  on  the  other?  Is  it  a  high 
misdemeanor  to  believe  that  a  certain  view,  taken  as  to  i 

j  repeal  of  the  earlier  view  by  the  latter  one,  is  a  sound 

!  view?  I  submit  that  that  would  be  altogether  too  strin- 
gent a  rule  even  for  the  honorable  managers  themselves, 
and  they  do  not,  and  the  House  of  Representatives  does 
not  contend,  for  any  such  rule.  The  House  puts  it  on  the 
ground  that  there  was  a  wilfull  intention  to  give  this  letter 
with  authority  of  law.  Not  that  it  was  a  mistaken  one; 
not  that  it  was  one  which,  after  due  consideration,  law- 
yers might  diil'er  about,  but  that  it  was  a  willful  intention 
to  act  w  ithout  authority,  f  hat  I  submit  from  the  nature 
of  the  case,  cannot  be  made  to  appear. 

The  next  allegation  to  which  I  desire  to  call  attention  as 
contained  in  this  article,  is  that  the  giving  of  this  letter  to 
General  1  horn  as  during  the  session  of  the  Senate  was  a 
violation  of  the  Constitution  of  the  United  Statc*,aud  to  that 
I  will  desire  jTour  attentive  consideration.  The  Constitution, 
as  you  are  well  aware,  has  provided  for  two  modes  of  till- 
ing offices.  The  one  i3  a  temporary  commission  during  the 
recess  of  the  Senate,  when  a  vacancy  happens  during  the 
recess,  and  the  other  is  by  appointment,  with  and  by  the 
advice  and  consent  of  the  Senate,  followed  by  a  commis- 
sion by  the  President;  but  it  very  early  became  apparent 
to  those  who  administrated  the  government  that  cases 
might  aud  would  occur  to  which  neither  of  the  modes  pro- 
vided by  the  Constitution  could  be  promptly  and  conve- 
niently applied. 

Cases,  for  instance,  of  the  temporary  absence  of  the 
heads  of  a  department,  which  department,  especially 
during  the  recess  of  Congress,  must,  for  the  public  in- 
terest, continue  to  be  administered;  cases  of  sickness,  or 
cases  of  resignation  or  removal,  where  the  President  was 
not  in  the  condition  immediately  to  make  a  nominatiou  to 
fill  fie  office,  or  even  to  issue  a  commission,  and,  there- 
fire,  it  became  necessary,  by  legislation,  to  supply  those 
defects  which  existed,  notwithstanding  those  two  provi- 
sions of  the  Constitution. 

Accordingly,  beginning  in  1792,  there  will  be  found  to  be 
a  series  of  acts  on  that  subject,  the  filling  of  vacancies  by 
temporary  appointment,  or  by  ad  interim  appointment. 
The  counsel  in  this  connection  referred  to  several  acta, 
from  the  act  of  1792  to  the  act  of  February  20,  1863,  and 
contiuued:— The  Senate  will  perceive  what  difficulties 
these  laws  were  designed  to  meet.  The  difficulty  was  the 
occur'  ence  of  some  sudden  vacancies  in  office,  or  of  some 
sudden  inability,  on  the  part  of  the  officer  to  perform  his 
duties,  and  the  intention  of  each  of  these  laws  was 
to  make  provision  so  that,  notwithstanding  this  vacancy, 
or  this  temporary  disability,  the  duties  of  the  office  would 
still  be  discharged.  That  was  the  purpose  of  these  laws. 
It  is  apparent  that  these  temporary  vacancies  are  not  as 
liable  to  occur  during  the  session  of  the  Senate  as  they  are 
during  the  vacations,  and  that  it  is  just  as  necessary  to 
have  a  set  of  legislative  provisions  to  enable  the  President 
to  carry  on  the  public  service  during  the  session  of  the  Sen- 
ate as  it  is  to  have  the  same  set  of  provisions  during  the 
vacation. 

Accordingly,  it  will  be  found,  by  looking  into  these  laws, 
that  they  make  no  distinction  whatsoever  between  the 
sessions  of  the  Senate  and  the  vacations  of  the  Senate  in 
reference  to  these  temporary  appointments  whenever  the 
vacancy  ehall  occur.  Is  the  language  of  the  statute 
"whenever  there  shall  be  a  death  or  a  resignation  or  an 
absence  or  a  sickness?"  The  law  applies  when  the  occur- 
rence takes  place  which  gives  rise  to  the  event  u  hich  the 
law  contemplates;  and  the  particular  time  when  it  occurs 
is  of  no  particular  consequeuce  in  itself,  and  is  admitted 
by  the  law  as  of  no  consequence. 

In  accordance  with  that,  it  has  been  the  uniform,  certain 
and  frequent  practice  of  the  government  from  its  very 
earliest  days,  as  I  am  instructed  we  shall  be  able  to  prove, 
not  in  one  or  two  in-tauces,  but  in  a  great  number  of  in- 
stances; the  honorable  managers  themselves  produced,  the 
other  day,  a  schedule  of  temporary  appointments,  during 
the  sessions  of  the  Senate,  of  inferior  officers  of  depart- 
ments, to  perform  temporarily  the  duties  of  heads  of  de- 
pigments, and  those  instances  run  on  all  fours  with  the 
caseB  of  removals  or  suspensions  of  officers. 

Take  the  case,  for  instance,  of  Mr.  Floyd,  whom  I  al- 
luded to  yesterday.  Mr.  Floyd  weut  out  of  office;  his 
chief  clerk  was  a  person  in  sympathy  with  him.  and  under 
his  control.  If  the  third  section  of  the  a  -t  of  1789  was  al- 
io.ved  to  operate,  the  control  of  the  War  Department  weut 
went  into  the  hands  of  that  chief  clerk.  The  Senate  was 
in  session;  it  would  not  answer  to  have  the  War  Depart- 
ment In  that  condition  one  hour,  and  Mr.  Huchauan  sent 
to  the  post  office  and  took  the  Postmaster-General  into  the 
War  Department,  and  put  it  into  his  charge. 

There  were  then  in  this  body  a  sufficient  number  of 
persons  to  look  after  a  matter  of  that  sort  if  they  felt 
an  interest  in  it;  aud  accordingly  they  paspod  a  resolve 
inquiring  of  President  Buchanan  by  what  authority  ho 
had  made  an  appointment  of  a  person  to  take  charge  of 
the  War  Department  without  the  consent  of  the  Senate. 
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In  answer  to  that  a  message  was  sent  in  containing  the 
facta,  and  showing  to  the  Senate  of  that  day  the  pro- 
priety and  necessity  of  the  step,  and  the  long-continued 
practice  under  which  similar  authority  wat  exercised, 
giving  a  schedule  running  through  the  time  of  General 
Jackson,  and  of  his  two  immediate  successors,  and 
shoeing  a  great  number  of  ad  interim  appointments  of 
that  kind.  There  can  be  no  ground,  then,  whatever,  for 
the  allegation  that  this  ad  interim  appointment  was  a 
violation  of  the  Constitution  of  the  Uni;ed  States. 

I  pass,  therefore,  to  the  next  article  which  I  wish  to 
consider ;  and  that  is  not  the  next  in  number,  but  the 
eighth  article.  I  take  it  in  that  order  because  the  eightli 
I  nave  analyzed.  It  differs  from  the  second  only  in  one 
particular,  and,  therefore,  taking  it  in  connection  with  the 
subject  of  w  hich  I  have  been  just  speaking,  it  will  be  ne- 
nccessarv  for  me  to  say  but  a  very  few  words  in  relation 
to  it.  It  charges  an  intent  unlawfully  to  control  the  ap- 
propriations nude  by  Congress  for  the  military  service, 
and  that  is  all  there  is  of  it,  except  what  is  in  the  second 
article,  and  on  that  certaiuly,  at  this  stage  of  the  case,  I 
do  not  deem  it  necessary  to  make  any  observations. 

The  Senate  will  remember  the  offer  of  proof  on  the  part 
ol  the  managers,  designed,  as  it  was  stated,  to  connect  the 
President  of  the  United  States,  through  his  Private  Secre- 
tary, with  the  Treasury,  and  thus  to  enable  him  to  con- 
trol the  appropriations  made  for  the  military  service.  The 
evidence,  however,  was  not  received,  and  therefore  it 
seems  quite  unnecessary  for  me  to  make  any  comment 
upon  it.  The  allegations  are:— First,  that  the  President 
appointed  General  Thomas;  second,  that  he  did  it  without 
the  advice  and  consent  of  the  Seuate;  third,  that  he  did  it 
when  no  vacancv  had  happeued  during  a  recess  of  the 
Senate;  fourth,  that  he  did  it  while  there  was  no  vacancy 
at  the  time,  and  fifth,  that  he  committed  a  high  misde- 
meanor by  thus  intentionally  violating  the  Constitution  of 
the  United  States. 

I  desire  to  say  a  word  or  two  on  this  subject;  and  first, 
we  d>-ny  that  he  ever  appointed  General  Thomas  to  the 
office  of  Secretary  of  War.  An  appointment  can  be  made 
to  an  office  only  By  the  advice  and  consent  of  the  Senate, 
and  through  a  commission  sign  -d  by  the  President,  and 
bearing  the  great  seal.  That  is  the  only  mode  in  which  an 
appointment  can  be  made.  The  President,  as  1  have  said, 
may  temporarily  commist-ion  officers  when  vacancies  oc- 
cur during  the  recess jof  the  Seuate;  but  that  is  not  an 
appointment;  is  not  so  considered  in  the  Constitution. 
1  he  l*resident  may  also,  under  the  acts  of  1735  and  1863, 
grant  authority  to  persons  to  perform  temporarily  the 
duties  of  a  certain  office,  when  there  is  a  vacancy.  All 
that  the  Presideut  did  in  thisca<e  wan,  to  issue  a  letter  of 
authority  to  General  Thomas,  authorizing  him  ad  interim, 
to  perform  the  duties  of  Secretary  of  War. 

In  no  sense  was  this  an  appoiutment.  But  it  is  said  that 
it  was  made  without  the  advice  and  consent  of  the  Senate. 
Certainly  it  was.  How  could  the  advice  and  consent  of 
the  Sena'te  be  obtained  to  an  ad  interim  authority  of  that 
kind?  This  was  an  appointment  to  supply,  temporarily, 
a  defect  in  the  administrative  machinery  of  the  govern- 
ment. 

If  the  President  had  gone  to  the  Senate  for  its  advice 
and  consent,  ne  must  have  g  >ne  under  a  nomination  made 
by  him  "f  General  'fhoinas  for  that  oiiice— a  thing  which 
he  certaiuly  never  intended  to  do,  and  never  made  any 
attempt  to  carry  out. 

If  Mr.  Stanton's  ca*e  is  not  within  the  Tenure  of  Office 
act;  if.  as  I  so  freque  nfly  have  repeated,  he  held  his  office 
under  the  act  of  1789,  aud  during  the  pleasure  of  the  Presi- 
dent, the  moment  ho  received  that  order  which  General 
Thomas  carried  to  him,  that  moment  there  was  a  vacancy. 
In  point  of  law,  however,  he  may  have  refused  to  obey  the 
order  in  point  of  fact,  The  Senate  will  observe  that  two 
letters  were  delivered  to  General  Thomas  at  the  same 
time,  one  ot  them  an  order  to  Mr.  Stantou  to  vacate  the 
office,  and  th  s  other  a  direction  to  General  ThomaB  to  take 
possession  of  the  office. 

When  Mr.  Stanton  obeys  the  order  just  given,  may  not 
the  President  issue  a  letter  of  authority,  in  contemplation 
that  a  vacancy  is  about  to  occur?  Is  he  bound  to  take  a 
technical  view  of.the  subject,  and  to  have  the  order  which 
creates  the  vacancy  first  Kent  and  delivered,  aud  theu  to 
sit  down  to  his  table,  and  afterwards  sign  a  letter  to  an- 
other to  hold  the  otfice?  If  the  President  expects  a  va- 
cancy ;  if  he  has  done  an  act  which  in  his  judgment  is  suffi- 
cient to  create  a  vacancy,  may  he  not  sign  the  necessary 
paper  appointing  another  to  carry  on  the  duties  of  the 
office?  If  I  have  been  successful  in  itbe  argument  which  I 
have  already  addressed  to  yo  i,  you  must  be  of  the  opinion 
that,  in  point  of  fact,  there  was  no  violation  of  the  Consti- 
tutioa  of  the  United  States  in  delivering  this  letter  of  au- 
thority, because  the  Constitution  makes  no  provision  for 
this  temporary  authority,  and  tho  la  .v  of  Congress  has 
piade  no  provision  f  >r  it 

Here,  ab»o,  I  beg  leave  to  remind  thr»  Senate  that  the 
case  does  not  fall  within  the  Tenure  of  Office  act.  If  the 
order  which  the  President  gave  to  Mr.  Stanton  to  vacate 
the  office  was  a  lawful  order,  and  one  which  he  was  b  >und 
to  obev,  everything  contained  in  this  article,  as  well  as  the 
preceding  articles,  tails.  It  is  impossible,  I  submit,  for  the 
honorable  managers  to  construct  a  case  of  an  intention  on 
the  part  of  tho  I're-ident  to  violate  the  Constitution  of  tho 
United  States  by  anything  which  he  did  in  reference  to 
tho  appointment  of  General  Thomas,  provided  that  tho 
order  to  Mr.  Stanton  was  a  lawful  order,  and  he  was 
bound  to  obey  it. 

I  advance  now.  Senators,  to  a  different  class  of  articles, 
which  mav  be  called  the  conspiracy  articles,  because  they 
r**t  upon  a  charge  of  a  con- piracy  between  the  President 
and  General  Thomas. 


There  are  four  of  them. 

The  fourth,  fifth,  sixth  and  seventh  in  number  as  they 
stand.  The  fourth  and  sixth  are  found  under  the  act  of 
July  31,  1861,  which  is  found  in  the  12th  vol.  of  Statutes  at 
Large,  page  286.  The  fifth  and  seventh  are  found  under  no 
act  of  C  ongress.  They  allege  an  unlawful  conspiracy,  but 
they  refer  to  no  law  by  which  the  acts  charged  arc  made 
unlawful.  The  acts  charged  are  called  unlawful,  but  there 
is  no  law  referred  to,  and  no  case  made  by  the  articles 
within  any  law  of  the  United  States;  and  I  therefore  shall 
treat  these  articles,  the  fourth  and  sixth,  and  the  fifth  and 
seventh  together,  because  I  think  they  belong  in  that  or- 
der. The  fourth  and  sixth  charge  a  conspiracy  within  the 
Conspiracy  act 

It  Is  necessary  for  me  to  state  the  substance  of  tho  law 
in  order  that  you  may  see  whether  it  can  have  any  possi- 
ble application  to  the  case.  It  was  passed  on  the  3lst  of 
July.  1861,  and  is  entitled  "an  act  to  define  and  punish 
certain  conspiracies."  It  enacts  that  if  two  or  more  per- 
sons within  the  States  or  Territories  of  the  United  States 
shall  conspire  together  to  overthrow,  or  put  down,  or  de- 
stroy by  force,  the  Government  of  the  United  States;  or  to 
levy  war  upon  the  United  States;  or  to  oppose  bv  force  the 
authority  of  the  Government  of  the  United  States,  or  by 
force  to  prevent,  hinder  or  delay  the  execution  of  anv  law 
of  the  United  States;  or  by  foroe  to  seize,  take  or  possess 
any  property  of  the  United  States,  against  the  will  aud 
contrary  to  the  authority  of  the  United  States;  or  by 
force,  or  intimidation,  or  threats  to  prevent  any  person 
from  occupying  or  holding  any  office  of  trust  or  place  of 
confidence  under  the  United  States— they  shall  bo  guilty 
of  conspiracy. 

The  fourth  and  sixth  articles  contain  allegations  that  the 
President  and  General  Thomas  conspired  together,  by 
force,  intimidation  and  threats,  to  prevent  Mr.  Stanton 
from  continuing  to  hold  the  office  of  Secretary  for  the  De- 
partment of  War.  and  also  that  they  conspired  together, 
by  force,  to  obtain  possession  of  property  belonging  to  the 
I  nitcd  States.  These  are  the  two  articles  which  I  sup- 
pose are  designed  to  be  drawn  under  this  act,  and  these 
are  the  allegations  which  are  intended  to  be  sustained  by 
it.  Now.  it  does  seem  to  me  that  the  power  to  wrest 
this  law  to  any  bearing  whatsoever  upon  this  case,  is  one 
of  the  most  extraordinary  attempts  ever  made. 

In  the  first  place,  so  far  from  its  having  been  designed  to 
apply  to  the  President  of  the  Uuited  States,  or  to  any  act 
which  he  mi^'ht  do  in  the  course  of  the  execution  of  what 
he  believed  to  be  his  duty,  or  to  apply  to  any  man  or  any- 
thing in  the  District  of  Columbia  at  all,  the  words  of  the 
act  are  that,  "If  two  or  more  persons  within  any  State  or 
Territory  of  the  Uuited  States  not  within  the  District  of 
Columbia"  shall  do  so  and  so.  Now  this  is  a  highlv  penal 
law,  and  an  indictment  charging  things  done  under  this 
law  within  the  District  of  Columbia  would,  I  undertake  to 
say,  be  quashed  on  demurrer,  because  the  act  is  made  ap- 
plicable to  certain  portions  of  the  country,  aud  is  not  made 
applicable  to  the  District  of  Columbia.  We  are  not.  how- 
ever, standing  upon  that  point  which  is  a  technical  point 
nor  do  I  refer  to  it  with  any  such  intention,  but  let  us  see 
what  is  this  case. 

The  President  is  of  opinion  that  Mr.  Stanton  holds  the 
office  of  Secretary  for  the  Department  of  War  at  his  plea- 
sure. He  thinks  so,  first  because  Mr.  Stanton  is  not  pro- 
vided for  in  the  Tenure  of  Office  act  and  that  no  tenure  of 
office  is  secured  to  him.  He  thinks  so,  second,  because 
he  believes  that  it  would  be  judicially  decided,  if  the 
question  could  be  raised,  that  the  law  depriving  him  of  the 
power  of  removing  an  otficer  at  his  pleasure,  is  not  a 
constitutional  law.  He  is  of  opinion  that  in  this  case  he 
can  not  allow  this  officer  to  continue  to  act  as  his  adviser 
and  his  agent  to  execute  the  laws.  If  he  has  the  lawful 
power  to  remove  him,  under  those  circumstances,  he  gives 
this  order  to  General  Thomas. 

Now  1  do  not  view  this  as  a  purely  military  order.  The 
service  there  invoked  was  a  civil  service,  but  at  the  same 
time  Senators  will  observe,  that  the  person  who  gave  the 
order  is  Commander-in-Chief  of  the  Army.  The  person  to 
whom  the  order  was  given  is  the  Adjutant-General  of  the 
Army.  That  the  subject-matter  of  the  order  relates  to  the 
performance  of  service  essential  to  carry  on  the  military 
service,  and  therefore  when  such  an  order  was  given  by 
the  Commander-in-Chief  to  the  Adjutant-General  respect- 
ing a  subject  of  this  kind,  is  it  too  much  to  say  that  there 
was  invoked  that  spirit  of  military  obedience  which  con- 
stitutes the  strength  of  the  service? 

I  do  not  mean  to  say  that  it  was  a  mere  military  order, 
or  that  General  Thomas  would  have  beeu  subject  to  court- 
martial  for  disobeying  it,  but  1  do  say  that  tho  Adj  want- 
General  of  the  Army  of  the  United  States  was,  in  the 
interest  of  the  service,  bound  to  accept  the  appointment 
unless  he  saw  or  knew  that  it  waB  unlawful.  1  do  not 
know  how  the  fact  is,  certainly  there  is  no  proof  on  the 
subject  but  when  the  distiagui^ied  General  of  the  Army  of 
the  United  States,  ou  a  previous  occasiou,  accepted  a  similar 
appointment  it  was  under  views  of  propriety  aud  duty, 
such  as  those  which  I  have  now  alluded  to ;  aud  how  and 
whv  is  it  to  be  attributed  to  General  Thomas  that  he  was 
g'liitv  of  designing  to  overthrow  the  laws  of  the  countrv, 
when  he  simply  did  what  the  General  of  tne  Army  had 
done  before? 

Take  a  case  in  private  life,  if  you  please,  and  put  it  as 
strongly  as  you  please,  in  order  to  test  the  question  of  con- 
spiracy ;  suppose  one  of  you  had  a  claim  which  he  consid- 
ers to  t>e  a  just  and  legal  claim  to  property,  and  he  says  to 
A  B,  go  to  O  D,  who  is  in  possession  of  thi<  property,  and 
deliver  to  him  this  order  to  get  possoasion  of  the  property 
from  him,  would  anybody  ever  imagine  that  that  was  a 
conspiracy?  Does  not  every  lawyer  know  that  the  moment 
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you  introduce  any  transaction  of  this  kind,  the  eleiuept  of 
a  claim,  if  right,  every  criminal  intention  ceases. 

This  was  a  ease  of  public  duty,  ot  public  right ;  claimed 
npon  constitutional  grounds  and  upon  an  interpretation  of 
the  law  which  had  been  given  to  it  by  the  law-makers 
themselves.  How  then,  I  again  ask,  can  the  President  of 
the  United  States,  under  such  circumstance*,  be  looked 
upon  bv  anybody  as  guilty  of  conspiracy  under  this  act. 
These  articles  say  that  the  conspiracy  between  the  Presi- 
dent and  General  Tlromas  was  to  employ  force,  threats  and 
intimidations.  What  they  prove  against  the  President  is 
that  he  issued  this  order.   They  prove  that  and  that  alone. 

Now,  in  the  face  of  theee  orders,  there  is  no  apology  for 
the  assertion  that  it  was  the  design  of  the  President  that 
anybody,  at  any  time,  should  use  force,  threats,  or  intimi- 
dation. "  The  order  is  to  Mr.  Stanton  to  deliver  up  posses- 
sion ;  the  order  is  to  General  Thomas  to  receive  possession 
from  Mr.  Stanton  when  delivered  up.  No  force  is  assigned 
to  him ;  no  authority  is  given  him  to  apply  force  in  any 
direction  whatever;  there  is  not  only  no  express  autho- 
rity, but  there  is  no  implication  of  authority  to  apply  for 
or  "obtain  or  use  anything  but  the  order  which  was  given 
to  him ;  and  we  shall  offer  proof  that  the  President,  from 
the  first,  had  indicated  simplv  a  desire  to  test  the  question 
hi  law,  and  this  was  the  whole  of  it. 

We  shall  show  you  what  advice  the  President  received 
on  this  subject;  n  hat  views  he  entertained;  \i  hat  views 
hi.-?  counsel  and  ad'isers  entertained.  But,  of  course,  it  is 
not  my  province  now  to  comment  upon  the  evidence.  The 
evidence  must  be  first  adduced,  and  then  it  will  be  time  to 
comment  upon  it.  The  other  two  conspiracy  articles  will 
require  very  little  observation  from  me,  because  they 
make  no  new  allegations  of  facts  which  are  not  in  the 
fourth  and  sixth  articles,  to  which  I  at  first  adverted,  the 
only  distinction  between  them  and  the  others  being  that 
they  arc  not  founded  upon  the  Conspiracy  act  of  1861. 
They  simply  allege  an  unlawful  conspiracy,  and  leave  the 
matter  there.  They  do  not  allege  sufficient  facts  to  bring 
the  case  within  the  act  of  18M.  In  other  words,  they  do 
not  allege  force,  threats  or  intimidation. 

I  .*hall  detain  the  Senate  for  a  few  moments  on  the  ninth 
article,  which  is  the  one  relating  to  the  conversation  with 
General  Emory.  The  meaning  of  that  article  as  I  read  it 
is.  that  the  President  brought  General  Emory  before  him- 
eelf  as  Commander-in-Chief  of  the  Army,  for  the  purpose 
of  instructing  him  to  destroy  the  law.  with  au  intent  to 
induce  General  Emory  to  disobey,  and  with  an  intent  to 
enable  himself  unlawfully,  and  by  the  use  of  military  force, 
through  General  Emory,  to  prevent  Mr.  Stanton  from  con- 
tinuing to  hold  the  office.  Now,  I  submit  that  not  only 
does  this  article  fail  of  proof iu  its  substance  as  thus  stated, 
b"f  that  it  is  disproved  by  the  witness,  who  has  been  in- 
troduced to  prove  it. 

in  the  first  place,  it  appears  clear,  from  General  Emory's 
etatement,  that  the  President  did  not  bring  him  there  for 
any  purpose  connected  with  the  Reconstruction  bill, 
affecting  the  command  of  the  army,  or  the  issuing  of  or- 
ders 1  elating  to  the  army.  It  is  a  subject  which  General 
Emory  introduced  himself,  and  when  the  conversation 
was  broken  off  he  again  recurred  to  it  himself,  asking  the 
President's  permission  to  bring  it  to  his  attention.  What- 
soever was  .-aid  on  that  subject  was  not  because  the  Presi- 
dent of  the  l'nited  States  had  brought  the  commander  of 
troops  in  Washington  there  for  that  purpose,  but  because 
having  brought  him  there  for  another  purpose,  the  com- 
manding general  introduced  the  subject,  and  conversed 
upon  it,  and  gave  the  President  his  views. 

Iu  the  next  place,  having  had  his  attention  called  to  the 
act  of  Congress,  and  the  order  under  it,  the  President  ex- 

Ereseed  personally  the  same  opinion  to  General  Emory  as 
e  had  previously  publicly  expressed  to  Congrats  itself, 
at  the  time  when  the  act  was  signed  by  him.  It  is  found 
in  his  answer  on  the  thirty-second  j  age  of  the  oflici  il  re- 
port of  these  pioceediugs  what  that  opinion  was.  Un- 
considered that  that  pros  ision  of  the  lav  interfered  with 
his  constitutional  risht  as  the  Commander-in-Chief  of  the 
Army,  and  that  is  what  he  said  to  General  Emory.  There 
is  not  even  a  probable  cause  to  believe  that  he  said  it  for 
any  other  than  the  natural  and  evident  reason  that  Gen. 
Emory  had  introduced  the  subject.  He  asked  leave  to 
call  the  President's  attention  to  it.  evidently  expecting 
and  desiring  that  the  President  should  say  something  on 
the  subject,  and  if  he  said  anything  was  he  not  to  say  the 
truth? 

That  is  exactly  what  he  did  say.  I  mean  the  truth  as 
he  approved  it.  It  w.ll  appear,  in  proof,  as  I  am  in- 
structed, that  the  reason  why  the  President  sent  for 
Gcnernl  Emory  was  not  that  he  might  endeavor  to  se- 
duce that  di«f  .n?uished  officer  from  his  allegiance  to 
the  la*.  ■  and  Constitution  of  the  country,  but  because 
be  wished  to  obtain  i.  formation  about  military  move- 
ments which  he  was  informed,  on  authority  on  which 
he  had  a  right  to  rely,  and  which  he  was  bound  to  re- 
K>ct.  might  require  his  pciaonal  attention.  I  pass, 
then,  from  the  article  as  being  one  <  n  which  I  ought  not 
to  detain  .-Senators,  and  I  come  to  the  last  one— concern- 
ing hich  I  shall  have  much  to  say  -and  that  is  the 
tenth  article,  which  is  of  and  concerning  the  speeches. 
In  the  front  of  this  inquiry  the  question  presents  itself 
what  constitute*  an  otionse  against  the  Constitution  of  the 
L'nited  States?  On  this  question  dissertation-*  have  been 
written  and  printed  One  of  them  is  annexed  to  the  argu- 
ment of  the  honorable  manager  who  opened  this  case  for 
the  prosecution,  and  another  was  written  by  one  of  the 
honorable  managers  on  the  proceedings  in  the  House  of 
Representatives  on  the  occasion  of  the  first  attempt  to 
impeach  the  President,  and  there  have  been  others  writ- 
ten and  published  by  learned  parties  touching  this  subject. 


I  do  not  propose  to  detain  the  Senate  with  &ny  of  these 
precedents  drawn  from  the  middle  ases. 

The  framers  of  our  Constitution  were  equally  as  familiar 
with  them  as  the  persons  who  d-ew  up  these  dis.-ertations, 
and  the  framers  of  our  Constitution,  as  I  conceive,  had 
drawn  from  them  a  lesson  which  they  embodied  in  their 
work,  and  I  propose  therefore,  instead  oQthe  res  -arch  fro:n 
the  precedent's,  which  were  mad;.'  in  the  time*  of  the  lJlan- 
tagenets,  the  Tudors,  and  the  .Stuarts,  and  which  have 
been  repeated  since  to  come,  much  nearer  home,  and  see 
what  the  provisions  of  the  Constitution  of  the  United 
States  are  bearing  upon  this  question. 

Mv  first  proposition  is  that  when  the  Constitution  speaks 
of  treason  and  bribery,  and  other  high  crimes  aud  misde- 
meanors, it  refers  to  and  includes  onlr  high  criminal  of- 
fenses against  the  United  States— against  some  law  of  the 
United  States  existing  when  the  acts  complained  of  were 
committed— and  I  say  that  that  is  plainly  to  be  inferred 
from  each  and  every  provision  of  the  Constitution  on  the 
subject.  Nobcdy  will  denv  that  treason  and  bribery  are 
high  crimes  agi-inst  the  United  States,  made  »uch  by  the 
laws  of  the  United  States,  and  which  the  framers  of  the 
Constitution  knew  must  be  provided  for  in  the  laws,  be- 
cause these  are  high  crimes  which  strike  at  the  existence 
of  the  government. 

Now,  what  is  meant  by  "other  high  crimes  and  misde- 
meanors?" Soscitur  a  socies.  They  are  high  crimes  aud 
misdemeanors,  so  high  that  they  belong  in  the  same  com- 
pany with  treason  and  bribery.  That  is  clear  in  the  face 
of  the  Constitution.  There  can  be  no  crime,  no  miide- 
lneanor,  without  a  law  of  some  kiud.  written  or  unwritten, 
expressed  or  implied.  There  must  be  some  law,  otherwise 
there  is  no  crime.  My  impression  of  it  is  that  high  crimes 
and  misdemeanors  mean  offenses  against  the  laws  of  the 
United  States. 

Let  me  see  if  the  Constitution  has  not  in  substance 
stated  so.  The  first  clause  of  the  second  section  of  tlie 
second  article  of  the  Constitution  sayg  that  the  Preside -it 
shall  have  power  to  grant  reprieves  and  pardons  f  >r 
offenses  against  the  United  States,  except  in  cases  of  im- 
peachment. Offenses  against  it  would  include  cases  of 
impeachment,  and  might  be  pardoned  by  the  President  if 
they  were  not  excepted  by  the  Constitution.  These  cases 
of  impeachment,  according  to  the  expressed  declaration  of 
the  Constitution  itself,  are  cases  of  offense  against  the 
United  States.  Still  the  learned  manager  says  that  this  is 
a  court,  and  that  whatever  may  be  the  character  of  the 
prosecution,  it  is  bound  by  no  la"w.  What,  then,  was  the 
understanding  of  the  fathers  on  this  subject? 

Mr.  BUTLER— Pardon  me,  sir.  I  said  bound  by  no  com- 
mon or  statute  law. 

Mr.  CURTIS  proceeded  to  read  some  authorities  from 
law  books,  and  then  said:— Another  position  to  which  I 
desire  the  attention  of  the  Senate,  is  that  there  is  enough 
written  in  the  Constitution  to  prove  that  this  is  a  court  in 
which  a  trial  is  now  being  carried  on.  The  Senate  of  tho 
United  States,  says  the  Constitution,  shall  have  the  sole 
power  to  try  all  impeachments.  Where  the  President  is 
tried  the  Chief  justice  shall  preside.  It  also  provides  that 
the  trial  of  all  crim»s,  except  in  cases  of  impeachment, 
shall  be  by  a  jury.  This,  then,  is  the  trial  of  a  crime.  Yoti 
are  the  triers,  presided  over  bv  the  Chief  Justice  of  the 
United  States,  and  on  the  express  word  of  the  Constitu- 
tion. 

There  is  also,  according  to  its  express  word,  to  be  an  ac- 
quittal or  conviction  on  this  trial  for  a  crime.  No  person 
shall  be  convicted  on  impeachment  without  the  concur- 
rence of  two-thirds  of  the  members  present.  Ther*  is  aLso 
to  be  a  judgment  in  case  there  shall  be  a  conviction.  A 
judgment  in  case  of  a  conviction  shall  not  extend  further 
than  removal  from  office,  and  disqualification  to  hold  auy 
office  of  honor,  trust  or  profit  under  the  United  States. 

Here,  then,  there  is  to  be  a  trial  of  a  crime— a  trial  by  a 
tribunal  designated  by  the  Constitution,  in  the  place  of  a 
court  and  jury.  There  is  to  be  a  conviction  if  guilt  is 
proved,  a  judgment  on  that  conviction,  and  a  punishment 
inflicted  by  the  judgment  of  the  court,  and  this,  too,  by  the 
express  term  of  the  Con-titution. 

I  say,  then,  that  it  is  impossible  to  come  to  the  conclu- 
sion that  the  Constitution  of  the  United  States  has  not 
designated  impeachment  offenses  as  offenses  agaiusttho 
United  States.  It  has  provided  for  the  trial  of  these  of- 
fenses ;  it  has  established  a  tribunal  for  the  purpose  of 
trying  them;  it  has  directed  the  tribunal,  in  case  of  con- 
viction, to  pronounce  a  judgment  and  to  indict  a  punish- 
ment, and  yet  »he  honorable  manager  tells  us  that  this  is 
not  a  court,  and  that  it  is  bound  by  no  law.  But  the  argu- 
ment does  not  rest  mainly,  I  think",  on  the  provisions  of  the 
Constitution,  or  the  direct  subject  of  impeachment. 

It  i*.  at  any  rate,  vastly  strengthened  by  the  additional 
prohibition  that  Congress  shall  pass  no  bill  of  attainder  or 
*x  po*t  facto  law.  According  to  that  prohibition  of  the 
Constitution,  if  every  member  of  this  body,  sitting  in  a 
legislative  capacity,  and  if  every  member  of  the  other 
House,  also  sitting  iu  a  legislative  capacity,  should  unite 
in  passing  an  act  to  punish  an  offense  after  it  was  com- 
mitted, that  law  would  be  of  no  account.  Yet  what  is 
here  claimed  by  the  honorable  manager  on  behalf  of  the 
House  of  Representatives? 

It  is  claimed  that,  as  Congress  can  make  a  law  to  punish 
those  acts,  if  no  law  existed  »t  tho  time  they  were  com- 
mitted, the  members  of  the  Senate  may,  sitting  here  as 
judges,  not  only  after  the  fact,  bitf  when  the  case  is 
brought  to  trial,  create,  each  individual  for  himself,  a  law 
on  the  subject.  The  claim  on  the  part  of  the  honorable 
manager  would  clothe  each  of  you  with  imperial  power. 
It  would  enable  you  to  say,  sic  rote,  ri<-  jubro  stat  /rro  ra- 
lione  eulunta*  I  make  a  law  unto  myself,  by  which  law  I 
propose  to  govern  others.   Each  one  of  you  has  taken  an 
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oath  that  he  will  admini-tcr  justice  impartially  In  this 
cu.e.  according  to  the  Constitution  and  the  laws:  li  ta  - 
cording  to  the  view  of  the  honorable  manager,  that  »ath 
wo  dd  mean  according  to  such  Lawn  as  the  individual  Se- 
nator mi  ht  himself  make  for  his  own  government, 

1  respectfully  submit  that  thi<  view  cannot  consistently 
r%nd  properly  be  taken  of  the  nature  of  this  trial,  or  ot  the 
duties  and  powers  incumbent  on  this  body.  Look  for  a 
moment,  if  yon  please,  at  the  other  provision  of  t!ie''n- 
p'itutioii,  that  Congress  shall  not  pass*  bill  of  attainder. 
What  is  a  bill  of  attainder?  It  i?  a  law  m ado  by  Parlia- 
ment to  apply  to  farts  already  existing,  and  where  every 
legislator  is  to  use  the  phrase  of  the  honorable  manager,  a 
la  v  unto  himself,  and  is  to  act  according  to  Irii  discretion. 

Is  this  view  what  is  proper  and  politic  under  the  cir- 
cumstances. Of  what  use  would  be  prohibition  in  the 
Constitution  against  parsing  bills  of  attainder  if  it  is 
only  neressary  for  the  House  of  Representatives,  by  a 
majoritv,  to  vote  articles  of  impeachment,  and  for  two- 
thirds  of  the  Senate  to  sustain  these  articles?  An  act  of 
attainder  is  thus  effected  bv  the  same  process,  and  de- 
pend'* on  identical!*  the  same  prin:irl*s  as  a  bid  of  at- 
tai.idjr  in  the  F.nelih  Parliament.  It  is  the  individual 
wills  of  the  legislators,  instead  of  the  con-rien:i  >us 
di-charge  of  the  duty  of  the  Judges.  I  submit,  then. 
Senators,  that  this  view  of  the  duties  and  powers  of  this 
b  dv  cannot  be  entertained ;  but  the  attempt  made  bV 
the  honorable  managers  to  obtain  conviction  on  tins 
tenth  article-  is  admitted  with  so  much  peculiarity 
that  I  think  it  is  the  duty  of  the  counsel  for  the  Pro.  i- 
deiit  to  advert  to  it.  The  first  oisht  articles  are  framed 
upon  the  allegation  that  the  President  broke  a  law.  I  sup- 
pose the  honorable  manager  did  not  intend  to  carry  this  so 
far  as  to  say  that  unloM  you  find  that  the  President  did  in- 
tentionally break  a  law,  those  articles  are  sustained  ;  there- 
fore, there  must  be  a  law,  and  the  very  tri-t  of  the  charge 
is,  that  he  broke  a  law.  You  must  find  that  a  law  existed 
—you  must  construe  it  and  apply  it  to  this  ease  ;  you  must 
find  a  criminal  intention  on  his  part  to  break  a  law.  before 
he  can  be  found  guiltv  on  these  articles.  Put  when  we 
Come  to  this  ttnth  article,  we  find  that  it  stands  on  no  law 
at  all,  but  is  attended  with  some  extraordinary  peculiari- 
ties. 

The  complaint  is  that  the  President  made  speeches 
against  Congress.  The  true  statement  could  be  much 
more  restricted  than  that:  for,  although  in  those  speeches 
the  President  need  the  word  "Congress."  undoubtedly  be 
did  not  meau  the  entirj  constitutional  body,  organized 
under  the  Constitution  of  the  United  States.  Heme  nt 
the  dominant  majority.  Everybody  so  understood  it; 
everybody  must  have  so  understood  it.  But  tne  co  uplaint 
is  that  he  made  speecho*  against  this  whole  povern  nen*, 
against  Congress.  Well,  who  are  tip*  grand  jurors  in  tins 
case?  One  of  the  par. ie<«,  the  complainants.  And  who  are 
trie  s?    The  other  complainant. 

Now,  I  think  there  is  sonic  incongruity  in  this.  I  think 
there  is  some  reason  for  pausing  before  taking  :.jy  furt  c: 
strides  in  this  direction.  The  honorable  House  of  Repre- 
sentative* send  the  managers  here  to  take  notice  of  n  h  i:? 
That  the  Hon  e  of  Reprcntatives  has  erected  itself  into  a 
school  of  m  mners  and,  selecting  from  its  ranks  these  gen- 
tlemen, whom  it  deems  moM:  competent,  bv  precept  and 
example,  to  tench  d  coin  u  of  speech,  it  desires  the  judg- 
ment of  this  body  as  to  whether  th  j  President  of  the  Iniud 
States  has  not  been  guilt.-  of  indecorum;  whether  he  has 
spoken  improperly,  for  that  is  the  phrase  of  the  hoiiorablo 
managers. 

Now,  there  used  to  be  an  old-fashioned  notion  that 
there  ought  to  be  a  difference  of  opinion  about  speeches 
that  a  ver\"  important  test  in  reference  to  them  was 
whether  they  were  true  or  false—whether  what  was  said 
was  true  or  false,  but  it  seems  that  in  this  case  that  is  no 
test  at  all.  The  honorable  manager  iM'-.  Butlcrh  in  open- 
ing the  case,  finding,  1  suppose,  that  it  was  necessary  in 
some  manner  to  advert  to  this  subject,  has  done  it  in  these 
terms.  The  words  arc  not  alleged  to  be  either  false  or  de- 
famatory, because  it  is  not  within  the  power  of  any  man, 
however*  high  his  official  position  in  effect,  to  stand  in  the 
Congress  of  the  United  States,  in  tho  ordinary  sense  of 
that  word,  so  as  to  call  upon  Crngrcss  to  answer  as  to  the 
truth  of  the  accusation. 

Considering  the  nature  of  our  government ;  considering 
the  experience  which  we  have  gone  through  on  that  sub- 
ject, that  is  a  prcttv  lofty  claim.  If  vou  go  back  to  the 
time  of  the  Plantagenet*  and  seek  for  precedents  there, 
you  will  not  find  that  so  lofty  a  claim  as  that  was  made.  I 
beg  leave  to  read  from  two  statutes,  one  from  III  Edward, 
chap.  1,34,  and  the  other  from  II  Richard,  chap.  2,  L  The 
Ft  it  ite  of  Edward  the  First,  after  a  preamble,  enacts  that 
"from  henceforth  no  one  be  so  hardy  to  tell  or  publish 
any  false  news  or  talcs  wherebv  discord  or  occa- 
sion of  discord  or  slander  may  grow  between  the 
King  and  his  people,  or  the  great  men  of  the 
realm,  and  he  that  doeth  shall  be  taken  and  kept  in  till  he 
ho  shall  have  been  brought  into  court.  The  statute;  of 
Richard  II  refers  to  •'dealers"  in  false  news  and  in  horriblo 
and  false  lies  against  dukes,  princes,  earls  and  other  nobles 
and  great  men  of  the  realm,  and  also  the  chancellor,  trea- 
surer, clerk  of  the  privy  seals,  the  judges  and  other  great 
officers  of  the  realm,  bo  that  the  Senators  will  sec,  even  in 
those  distant  times,  those  high  officers  and  bodies  were  not 
pjife  against  horribleAd  false  lies.  And  it  will  be  remem- 
bered that  in  the  coifrfc  of  our  own  experience,  during  the 
war  with  France,  and  under  the  Administration  of  Mr. 
Adams,  an  attempt  was  made  to  check,  not  freedom  of 
speech,  but  freedom  of  writing— an  attempt  which  is 
stamped  in  the  opinion  of  posterity  with  tho  name  of  tho 
Sedition  law. 

Senators  will  find  that  although  it  applied  only  to  writ- 


]  ten  libels,  it  contained  an  express  section  that  the  truth  of 
1  the  libel  might  be  given  in  evidence.   That  was  a  law,  as 
Senator?  know,  making  it  penal,  bv  written  publications, 
to  excite  hatred  or  contempt  of  the  government  or  of  0  m- 
izrese.   I  will  read  the  second  section.   It  enacts  ihat  if 
I  any  person  shall  write,  print,  utter  or  publish,  or  shall 
j  cause  or  procure  to  be  written,  uttered  or  published, 
or  shall  knowingly  and  willingly  assist  or  aid  in  writ- 
ing, printing,  Uttering,  or  publishing  any  false,  scan- 
dalous writing  against  the  Government  of  the  United 
Mates,  or  eiticr   House  of  the  Congress  of  the  United 
States,  or  the  President  of  the  United  States,  with  intent 
to  defame  the  said  g  i  .  ernment,  or  either  House  of  said 
Congress,  or  ta   said  President,  or  to  bring  them,  or  either 
I  of  them,  into  contempt  or  disrepute,  or  to  excite  against 
them,  or  Cither  of  them,  the  hatred  of  the  good  people  of 
,  the  I.  uited  State  ,  or  to  start  up  sedition  within  the  United 
States,  or  to  incite  unlawful  combiuation  therein,  etc., 
etc. 

The  third  section  enacts  that  if  any  person  shall  be  prose- 
j  cuted  iti;dor  this  act  for  the  printing  or  publishing  of  auv 
i  libel,  it  shall  be  lawful  for  tho  d -fondant,  on  the  trial  of 
the  case,  to  give,  in  evidence  on  his  defense,  the  truth  of 
the  matter  contained  in  the  publi  -lied  charge,  and  that  the 
1  jury  wlio  shall  try  the  case  shall  have  the  right  to  deter- 
|  mine  the  law  and  the  facts,  uuder  the  direction  of  the 
court,  as  in  other  ca-cs. 

I  desire  now  to  read  from  the  fourth  volume  of  Madison's 
works,  pages  542-oL',  a  short  passage,  which,  in  my  judg- 
ment, is  as  masterly  as  anything  which  Mr.  Madison  ever 
wrote  on  the  subject  of  the  relations  of  the  Congress  of  the 
United  States  in  contrast  with  the  relations  of  the  Govern- 
ment of  GrOat  Britain  and  the  people  of  that  island.  The 
]  essential  difference  between  the  British  Government  and 
,  the  American  Constitution  will  place  this  subject  in  the 
\  clc  n  est  light  in  the  British  Government. 

The  danger  of  encroachments  on  the  rights  of  the  people 
is  understood  to  be  confined  to  the  Executive  magistrate. 
The  representatives  of  tho  people  in  the  Legislature  are 
not  only  exempt  themselves  from  distrust,  but  are  consi- 
dered as  ivuticient  guaidians  of  the  rights  of  their  constitu- 
ents against  the  danger  from  the  Executive.   Hence,  it  is 
I  a  principle  that  tho  Parliament  is  unlimited  in  its  power. 
!  or,  i.i  their  own  language,  is  omnipotent;  hence,  too.  all 
the  ramparts  for  protecting  the  rights  of  the  people,  such 
]  as  their  Magna  Charta,  their  bill  of  rights,  <tc,  are  not 
:  reared  against  the  royal  prerogative. 

They  are  merely  legislative  precautions  against  Execu- 
I  tive  usurpations.  Under  such  a  government  as  this,  an 
exemption  of  the  press  from  previous  restraint,  by  licenses 
appointed  by  the  king,  is  all  the  freedom  that  can  be  se- 
c  red  to  it.  "In  the  United  States  the  case  is  altogether 
di.Uront.  The  people,  not  the  government,  possess  the 
absolute  sovereignty.  The  Legislature,  no  less  than  the 
Executive,  is  under  limitations  of  power.  Encroachments 
a-e  regarded  as  pos-ible  from  the  one  as  well  as  from  the 
other:  hence,  in  the  United  States,  the  great  and  essential 
rights  of  the  people  are  secured  against  legislative  as  well 
as  against  Executive  ambition. 

Tuey  are  secured  not  by  laws  paramount  to  a  preroga- 
tive, but  by  constitutions  paramount  to  laws.  This  secu- 
rity of  the  freedom  of  the  press  requires  that  it  should  be 
exempt  not  only  from  previous  restraint  from  the  Execu- 
tive, but  from  legislative  restraint  also;  and  this  exemption 
to  be  effectual  must  be  an  exemption  not  only  from  the 
previous  inspection  of  licensers,  but  from  the  subsequent 
penalty  of  laws. 

The  next  passage  which  I  shall  read,  from  page  517  of 
the  same  volume,  lias  an  extraordinary  application  to  the 
subject-matter  now  before  us.  It  is  as  follows:—' The 
Constitution  supposes  that  tho  President,  the  Concress 
and  each  of  its  houses,  may  not  discharge  their  trusts 
either  from  defect  of  judgment  or  other  causes.  Hence 
they  arc  all  made  responsible  to  their  constituents  at  the 
returning  periods  of  election,  and  the  President,  who  is 
singlv  intrusted  with  very  great  powers,  is,  as  a  further 
guard,   subjected    to    an   intermediate  impeachment. 

"Second.  ShouldJt  happen,  as  the  Constitution  supposes 
it  may  happen,  that  either  of  these  branches  of  the  go- 
vernment may  not  have  duly  discharged  its  trust,  it  is 
natural  and  proper  that  according  to  the  cause  and  degree 
of  their  faults  they  should  bo  brought  into  contempt  or  dis- 
pute, and  incur  the  hatred  of  tho  people. 

"Third.  Whether  it  has  in  any  case  happened  that  the 
proceedings  of  either  or  all  of  those  franchises  evince  such 
a  violation  of  duty  as  to  justify  a  contempt,  a  disrepute,  or 
hatred  among  the  people,  can  only  be  determined  by  a  free 
examination  thereof,  and  a  free  communication  am  jng 
the  people  thereon. 

"Fourth.  Whenever  it  may  have  actually  happened  that 
proceedings  of  this  sort  are  chargable  on  all  or  either  of 
the  branches  of  the  government  it  is  the  duty,  as  well  as 
the  right  of  intelligent  and  faithful  citizens,  to  discuss  and 
promulgate  them  freely,  as  well  as  to  control  them  by  the 
censorship  of  the  public  opinion,  as  to  promote  a  remedy, 
according  to  the  rules  of  the  Constitution ;  and  it  eann  it 
be  avoided,  that  thoec  who  are  to  apply  the  remedy  uni3t 
feel  iu  some  degree  a  contempt  or  hatred  against  the 
transgressing  party." 

These  observations  of  Mr.  Madison  were  made  in  refer- 
ence to  the  freedom  of  the  press.  There  were  two  views 
entertained  at  the  time  when  the  Sedition  laws  were 
pasecd  concerning  the  powers  of  Congress  on  that  subject, 
One  view  was  that  when  the  Constitution  spoke  ot  the 
freedom  of  the  press,  it  referred  to  the  common  law  de- 
finition to  ascertain  what  that  freedom  might  be.  That 
was  the  feeling  in  part  which  Mr.  Madison  was  controvert- 
ing in  one  of  the  passages  which  I  haye  read. 
The  other  view  was,  that  tho  common  law  definition 
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should  not  be  followed,  and  that  the  freedom  provided  for 
by  the  Constitution,  so  far  as  the  action  of  Congress  was 
concerned,  was  an  absolute  freedom ;  but  no  one  ever 
imagined  that  freedom  of  speech,  in  contradistinction  to 
written  libel,  could  be  constrained  by  law  of  Congress,  for 
whether  you  treated  the  prohibition  in  the  Constitution 
as  absolute  in  itself,  or  whether  you  refer  to  the  common 
law  for  the  definition  of  its  limits  and  meaning,  the  result 
will  be  the  same. 

Under  the  common  law  no  man  was  ever  punished 
criminally  for  spoken  words.  If  he  slander  hia  neighbor 
he  must  make  good  the  injury  to  hia  neighbor  in  damage*, 
but  there  its  no  such  thing  at  common  law  as  an  indictment 
for  spoken  words ;  so  that  this  prohibition  in  the  Constitution 
against  any  legislation  by  Congress,  in  restraint  of  the 
freedom  of  speech,  is  necessarily  an  absolute  prohibition. 
Therefore  ttiis  is  a  case  not  only  where  there  is  no  law 
made  Drior  to  the  act  to  punish  the  act,  but  it  is  a  case 
where  Congress  is  expressly  prohibited  from  making  any 
law  to  operate  on  the  future. 

What  is  the  law  to  be?  Is  it  to  be  derived,  as  the  man- 
ager imagined  it  should  be,  from  the  will  or  sense  of  pro- 
priety or  expediency  of  each  Senator?  The  only  rule,  he 
says,"  which  can  be  properly  applied  ia,  that  we  must  re- 
quire the  speaker  to  speak  properly.  Now,  who  are  to  be 
the  judges  whether  he  speaks  properly?  In  this  case  thev 
are  to  be  the  Senate  of  the  United  States,  on  presen  tatioh 
of  the  House  of  Representatives  of  the  United  States,  and 
that  is  supposed  to  be  the  freedom  of  the  speech  secured 
by  the  absolute  prohibition  of  the  Constitution. 

That  is  the  same  freedom  of  speech.  Senators,  in  conse- 
quence of  which  thousands  of  men  were  brought  to  the 
scaffold  under  Tudors  and  Stuarts.  That  i3  the  same  free- 
dom of  speech  which  caused  thousands  of  heads  of  men 
and  women  to  fall  from  the  guillotine  in  France.  That  is 
the  same  freedom  of  speech  whkh  has  caused  in  our  day- 
more  than  once  "order  to  reign  in  Warsaw."  Is  that  the 
freedom  of  speech  intended  to  be  secured  by  our  Con- 
stitution, that  a  man  must  speak  properly  in  the  opinion 
of  his  judges? 

Mr.  Chiei  Justice  and  Senators,  I  will  detain  you  but  a 
very  short  time  with  a  few  observations  concerning  the 
eleventh  article.  They  will  be  very  few,  for  the  reason 
that  the  eleventh  article,  as  I  understand  it,  contains 
nothing  new  that  needs  notice  from  me.  It  appears  by 
the  official  copy  of  the  articles,  which  ia  before  us.  that 
the  tenth  and  eleventh  articles  were  drafted  at  a  later 
period  than  the  preceding  nine  articles.  I  suppose  that 
the  honorable  managers,  looking  over  the  work  they  had 
already  performed,  and  not  feeling  perfectly  satisfied  to 
leave  the  matter  in  the  shape  in  which  it  then  stood,  came 
to  the  conclusion  to  adopt  this  eleventh  article,  and  they 
have  compounded  it  out  of  the  materials  which  they  had 
previously  worked  up  into  others. 

In  the  rirst  place  they  said:— Here  are  speeches,  we  must 
have  something  about  them.  Accordingly  they  begin  with 
the  allegation  that  the  President,  at  the  Executive  Man- 
sion, on  a  certain  occasion,  made  a  speech,  and  witliout 
giving  his  words,  they  attribute  to  him  a  certain  intention 
to  declare  that  this  was  not  a  Congress  withiu  the  meauing 
of  the  Constitution.  All  of  which  is  denied  in  his  auawer, 
and  there  is  no  proof  to  support  the  allegation.  The  Presi- 
dent, by  his  whole  course  of  conduct,  has  shown  that  he 
could  entertain  no  such  intention.  He  has  sustained  that 
f  illy  in  the  answer,  and  1  do  not  think  it  necessary  to  go 
info  it  here. 

Then  thev  come  to  the  old  subject  of  the  removal  of  Mr. 
Stanton.  They  say  that  the  President  made  this  speech 
denying  the  competency  of  Congress  to  legislate  with  an 
intent,  and  following  up  his  intent,  endeavored  to  remove 
Mr.  Stanton.  I  have  frequently  discussed  that,  and  I  will 
not  weary  the  attention  of  the  Senate  by  doing  so  any  fur- 
ther. Then  they  say  that  he  made  this  speech  and  followed 
up  Its  intent  by  endeavoring  to  get  possession  of  the  money 
appropriated  tor  the  military  sorvi#e  of  the  United  States. 
On  that  too,  I  have  said  all  that  I  desire  to  say. 

Then  they  say  he  made  it  with  the  intent  to  obstruct 
what  is  called  the  law  for  the  better  government  of  the 
Ret>el  States,  pas-ed  March  2,  1867,  and  iu  support  of  that 
they  have  offered  a  telegram  from  Governor  Parsons  to 
him,  and  an  answer  to  that  telegram,  from  the  President, 
on  the  subject  of  nn  amendment  to  the  Constitution  of  the 
UDitcd  States,  which  telegrams  were  sent  in  January, 
before  the  March  when  this  law  came  into  existence;  and, 
so  far  as  I  know,  this  is  the  only  proof  they  hare  offered  on 
this  eubjeet. 

I  leave,  therefore,  with  this  remark,  that  article  to  the 
consideration  of  the  Senate  of  the  United  States:  it  must 
be  unnecessary  for  me  to  say  anything  concerning  the  im- 
portance of  this  case,  not  only  now,  but  in  the  future;  it 
lutfct  be  apparent  to  any  one  in  anyway  concerned  in  or  con- 
nected with  this  trial,  that  it  is  and  will  be,  the  most  con- 
spicuous instance  that  ever  has  been  or  can  ever  be  expect- 
ed to  be  found  of  American  justice  or  of  American  injus- 
tice; of  that  justice  which  Mr.  Burke  says  ia  the  great 
poycy  of  all  civilized  States;  of  that  injustice  which  is 
certain  to  be  condemned,  which  makes  even  the  wisest 
man  mad,  and  which,  in  the  fixed  and  unalterable  order 
of  God's  providence,  is  sure  to  return  to  plague  the  in- 
ventor. 

Mr.  CurtiB  here  resumed  his  scat,  and  the  Sonate,  at  2*30. 
took  a  recess  for  fifteen  minutes. 

After  the  rece»s  Major-Oencral  L.  Thomas  was  called, 
and  took  the  stand  in  military  costume.  He  spoke  very 
fluently  and  readily,  but  at  the  same  time  with  indistinct- 
neeJ,  so  that  the  following  report  of  hi*  testimony  is  im- 
perfect in  many  instances:— 

Q.  By  Mr.  STANBERY.  General  Thomas,  will  you  state 
how  long  you  have  boon      the  service?    The  answer. 


which  was  lengthy,  was  inaudible  in  the  gallery,  save  the 
concluding  words— "And  have  been  in  the  army  since 
that  date." 

Q.  What  is  your  present  rank?  A.  I  am  brigadier- 
general— major-general  bv  brevet. 

Q.  What  date  does  your  brevet  bear?   A.  I  reallv  forget 

Q.  Do  you  recollect  the  year?  A.  It  was  after  I  returned 
from  one  of  my  southern  trip*  in  1863. 

Q.  During  the  war?  A.  Yes,  sir;  towards  the  close 
of  it. 

Q.  When  were  you  first  appointed  Adjutant-General? 
A.  The  7th  of  March,  1867. 

Q.  On  what  service  were  you  during  the  war  generally? 
Give  us  an  idea  of  your  service?  A.  During  the  org,uii,:a- 
tion  of  the  War  Department  by  Mr.  Cameron  I  was  nomi- 
nated as  Adjutant-General;  I  accompanied  him  on  his 
Western  tour  to  Missouri  and  Kentuckv;  he  then  re- 
turned, and  after  making  the  report  he  left  and  Mr.  Stan- 
ton was  appointed;  I  remained  ia  the  Department  some 
time  afrer  Mr.  Stanton  was  appointed;  the  first  duty,  I 
think,  he  placed  me  on  from  the  office,  that  is,  one  of  the 
duties,  he  sent  me  down  on  James  river  to  make  ar  ex- 
change of  prisoners  of  war,  under  the  arrangement  made 
by  General  Dix. 

Mr.  BUTLER  -What  is  the  object  of  that? 

Mr.  STANBERY— To  bring  round  the  reasons  why  there 
was  an  interruption  in  the  Adjutant-General's  position. 

Q.  What  was  the  next  service?  A.  I  went  twice  or  three 
times  to  Harrisburg  to  organize  volunteers  and  to  correct 
some  erroneous— not  erroneous  exactly— but  in  order  to 
put  skeleton  regiments  together— once  to  Philadelphia  and 
twice  to  Harrisburg;  I  was  sent  to  Harrisburg  also  at  the 
time  that  Lee  was  invading  Maryland  and  Pennsvlvania; 
afterwards  I  was  sent  down  on  the  Mississippi  river. 

Q.  What  was  your  duty  there?  A.  My  dutv  was  three- 
fold :— First,  to  inspect  the  army  in  that  part  of  "the  country. 
Second- 
Mr.  BUTLER— Would  not  that  appear  better  by  the 
order? 

Witness— I  have  it. 

Mr.  STANBERY  suggested  that  such  a  course  would 
tend  to  delay. 

Mr.  BUTLER— Verv  well;  vre  don't  want  to  spend  time. 

Q.  By  Mr.  STANBERY— What  was  your  other  duty? 
A.  To  take  charge  of  negro  regiments  and  organize  them. 

Q.  Were  you  the  first  officer  who  organized  those  negro 
regiments?   A.  No,  sir. 

Q.  Who  was  prior  to  you?  A.  I  think  General  Butler 
organized  them  before  me. 

Q.  What  number  of  regiments  were  orgauized  under 
your  care?  A.  I  organized  upwardi  of  eighty  thousand 
colored  men ;  the  particular  number  of  regiments  I  don't 
recollect. 

Q.  After  this  service  was  performed,  what  was  the  next 
special  duty  you  were  detailed  on?  A.  I  returned  v.  hen  I 
heard  of  the  surrender  of  Life;  I  then  came  to  Washing- 
ton; the  next  duty  I  entered  upon  was  to  make  an  inspec- 
tion of  the  Provost  Marshal-General's  office  throughout 
the  country— first  at  Washington,  and  then  at  other  cities. 

Q.  What  next?  A.  Then  I  was  ordered  to  my  last  ser- 
vice; 1  was  ordered  throughout  the  United  States  to  ex- 
amine the  national  cemeteries,  under  the  law  passed  by 
Congress;  that  duty  I  have  performed,  but  my  report  ia 
not  yet  in;  it  is  very  voluminous. 

Q.  These  duties  fall  under  your  proper  duties  as  Adju- 
tant-General?  A.  Perfectly,  and  as  inspector  of  the  army. 

Q.  This  last  duty,  the  inspection  of  the  cemeterie  .  waa 
the  last  special  duty  you  have  been  called  upon  to  perforin? 
A.  Yes,  sir. 

Q.  When  did  you  return  from  having  performed  that 
last  special  duty?  A.  I  came  to  Washington  on  three  dif- 
ferent occasions  the  last  time. 

Q.  When  your  last  service  was  performed— the  last  detail 
upon  the  national  cemeteries— when  did  you  return  from 
that  duty?  A.  I  don't  think  I  am  able  to  state  the  day, 
but  it  was  towards  the  close  of  that  year. 

Q.  You  say  you  had  then  completed  this  last  detail  or 
duty?  A.  Yes,  sir;  I  had  visited  every  State  where  ceme- 
teries were  made ;  there  are  only  one  or  two  small  ones 
I  have  not  visited. 

Q.  You  were  then  ready  to  make  your  report?  A.  Yes, 
sir;  I  am  ready  now,  and  had  it  not  been  for  interruptions 
of  this  sort  I  should  have  made  it. 

Q.  You  have  not  since  been  detailed  upon  an}-  other 
special  service  except  about  the  War  Department?  A.  No, 
sir;  I  was  returned  to  the  office. 

Q.  At  what  time  were  you  returned  to  your  Adjutant- 
General's  office?  A.  The  President  gave  me  a  note  to 
General  Grant,  dated  11th  of  February,  and  I  received  a 
note  from  General  Grant ;  I  think  it  was  on  the  13th. 

%Who  had  occupied  your  office  during  your  absence? 
eneral  Townsend,  the  Assistant  Adjutant-General, 
with  the  rank  of  colonel. 

Q.  Then  you  never  lost  your  rank  as  Adjutant-General? 
A.  No,  sir.  I  spoke  to  the  President  about  a  mouth  ago, 
stating  that  when  I  got  through  with  this  business,  I 
woula  like  to  havo  charge  of  my  otfice. 

Mr.  BUTLER -I  wish  to  object  to  any  conversation  be- 
tween this  person  and  the  President. 

Mr.  STANBERY— This  is  limply  his  application  to  the 
President  to  restore  him  to  his  duties. 

Q.  You  applied  once  or  twice  for  lAoration?  A.  Yes, 
sir. 

Q.  On  the  13th  of  April  you  received  the  order  which 
vou  requested?  A.  It  was  not  a  note  to  me  but  to  General 
Grant. 

Q.  To  restore  von  to  your  position?  A.  Yes,  sir. 
G.  When  aftor  that,  did  you  see  the  President,  and  what 
did  he  say  to  you?  Or  did  you  see  him  between  that  time 
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and  the  time  you  received  your  order  on  the  21st?  A. 
Yes.  sir ;  oil  one  occasion  I  went  over  to  tender  my  resig- 

Q.  After  you  had  been  restored  to  your  office?  A.  Yes, 
or ;  the  resignation  Mr.  Stanton  cave  me. 

Q.  Was  that  the  first  time  he  epoke  to  you  about  takln  ? 
possession  of  the  War  Office?  .    .  , 

Mr.  BUTLER— I  object  to  that  as  leading,  grossly  lead- 

l£  W:is  that  the  first  time  that  he  spoke,  assuming  that 
benad  spoken? 

Mr.  Sl'AN'BERY— We  will  come  to  it  in  another  way. 

Q.  Do  von  recollect  what  occurred  on  the  21st  of  Febru- 
ary?  A. "Ye*,  sir;  I  thought  your  question  was  an'.ciior 

Q.  It  was.  What  happened  at  the  War  Office  on  the  21st 
of  February  in  regard  to  closiug  the  office  on  the  sncceding 
dav.  the  L2d»  A.  About  twelve  o'clock  I  went  up  myself, 
anil  asked  Mr.  Stanton,  then  Secretary  of  War,  if  1  should 
close  the  office  the  next  day.  the  22d  of  February.  He  di- 
rected me  to  do  it,  and  I  sent  a  circular  round  to  the  dif- 
ferent departments. 

Q.  Was  not  that  order  made  my  you  as  Adjutant-Gene- 
ral I   A.  Yes,  sir,  by  hi*  order. 

(j.  Was  that  before  you  had  seen  the  President  that  day? 
A  Yes,  sir 

Q.  What  took  place  after  you  had  issued  that  order? 
A.  Very  soon  after  I  issued  it,  I  received  a  note  from  Col. 
Moore.  Private  Secretary  of  the  President,  that  the 
President  wished  to  see  me;  I  immediately  went  over  to 
the  White  House;  saw  the  Presideut;  he  came  out  of 
his  library :  he  had  two  communications  iu  his  hand. 

Q.  lie  came  out  with  two  papers  iu  nis  hand?  A.  Yes, 
sir ;  he  nauded  them  to  Colonel  Moore  to  read ;  they  were 
read  to  me; one  was  addressed  to  Mr.  Stanton  dismissing 
hiin  from  office,  and  directing  him  to  turn  over  to  me  the 
books,  papers.  Sic.,  pertaining  to  the  War  Department ; 
the  other  «  as  addressed  to  myself,  appointing  me  Secre- 
tary of  War  ad  interim,  and  stating  that  Mr.  Stantou  had 
been  directed  to  transfer  his  office  to  me. 

Q.  Was  that  the  first  time  you  saw  those  papers  or  either 
of  them?  A.  The  first  time. 

Q.  Voii  had  no  hand  at  all  in  writing  those  papers  or 
dictating  them?   A.  Nothing  whatever. 

Mr.  BUTLER— That  is  rather  leading  again. 

Mr.  STAN BERY— What  was  said  bv  the  President  at 
that  time  to  vou,  or  bv  you  to  the  President? 

Mr.  BUTLER— A  single  word,  sir.  Do  you  propose  to 
put  in  evidence  a  conversation  with  the  President? 

Mr.  STAN  BERY- 1  do. 

Mr.  BUTLEU— Between  this  party  and  the  President? 
Mr.  STANBEBY-I  do.  It  was  at  the  time  the  letters 
were  handed  him  by  the  President. 
Mr.  BUTLER— I  have  no  objections. 

Mr.  STAN  BERY— What  did  he  say?  A.  He  said  he  was 
determined  to  support  the  Constitution  and  the  laws ;  he 
desired  me  to  do  the  Bamo ;  (great  laughter) ;  I  told  him  I 
would;  (laughter). 

Q.  What  further  took  place?  A.  He  then  directed  me 
to  deliver  this  paper,  addressed  to  Mr.  Stanton,  to  him. 
Did  you  then  leave?  A.  Then  I  told  him  that  i  was 
jig  to  take  somebody  out  of  my  department  with  me  to 
see  that  I  iiad  delivered  them ;  and  I  stated  that  I  would 
take  General  Williams,  Assistant  Adjutant-General  in  my 
department. 

Q.  You  told  the  President  you  would  take  him  aleng  to 
witness  the  transaction?   A.  Yci,  sir. 

Q.  What  did  vou  do  then?  A.  I  then  went  over  to  the 
War  Department  and  went  into  one  of  my  rooms  and  told 
General  Williams  I  wished  him  to  go  with  me;  I  did  not 
tell  him  fir  what  purpose;  I  did  not  tell  him  what  for,  but 
I  told  him  to  note  what  occurred ;  I  then  went  to  the  Sec- 
retary's room  and  handed  him  the  first  paper,  which  was 
that,   the  paper  addres-ed  to  him—" 

Q.  What  took  place  then  :  did  he  read  it?  A.  He  got  up 
and  said,  "pood  morning.''  and  I  handed  him  that  paper 
and  he  put  it  down  on  the  corner  of  his  table  and  sat 
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down,  and  presently  he  took  it  up  and  read  it  He  said, 
"do  you  wish  me  to  vacate  the  office  at  once,  or  will  vou 

I  said, 


you 

give  me  time  to  get  my  private  property  together? 
"act  your  pleasure  " 


Q.  Did  he  say  what  rime  he  would  require?  A.  No,  sir: 
I  didn't  aek  him ;  I  then  handed  him  the  paper  addressed 
to  me,  which  he  read;  he  asked  me  to  give  him  a  copy. 

Q.  W'hat  did  vou  say?  A.  In  the  meantime  General 
Grant  came  in,  and  I  handed  it  to  him  ;  he  asked  if  it  was 
for  him ;  I  said  no,  merely  for  his  information ;  then  I 
went  down  to  my  own  room, 

Q.  It  i«  below  that  of  the  Secretary?  A.  Below  General 
Scnriver's  room. 

Q.  On  the  lower  floor?  A.  Yesv  sir;  a  copy  was  made 
which  I  certified  as  Secretary  of  War,  ad  interim.  (Laugh- 
tor).  I  took  that  up  and  handed  it  to  him ;  he  then  said— 
"I  don't  know  whether  I  will  obey  your  instructions;"  he 
stood  there ;  nothing  more  passed,  and  I  left. 

Q.  Was  General  Grant  there  at  the  second  interview? 
A.  No.  sir. 

Q.  Did  General  Williams  go  up  with  you  the  second 
time?   A.  No.  sir. 

Q.  What  time  of  the  day  was  this?   A.  I  think  it  was  i 
about  twelve  when  I  went  to  see  the  Secretary,  and  after 
that  I  came  down  to  the  President,  about  one  o'clock,  I  ' 
suppose. 

Q.  Immediately  after  you  had  written  the  order  to  close  i 
the  office9   A.  Yes,  sir. 

Q.  Was  that  all  that  occurred  between  you  and  the  Sec- 
retary on  the  21st?  A.  I  think  it  was;  oh,  no!  no;  I  waa 
thinking  of  the  22d. 

Q.  What  followed?   A  I  went  into  the  other  room,  and  I 


I  said  that  I  should  issue  orders  as  Secretary  of  War;  he 
said  that  I  should  not,  or  that  he  would  countermand  them, 
and  he  turned  round  to  Generals  Schriver  ai:d  '1  oe  nsoud, 
who  were  in  the  room,  and  directed  them  not  to  obey  my 
order?  as  Secretary  of  War. 

Q.  Waa  that  on  the  21st  or  22d?   A.  The  22d ;  he  wrote  a 
note  and  handed  it  to  me. 
I     O.  Have  you  got  that  i  ote?   A.  I  gave  it  to  you,  I  think ; 
(Witness  searches  his  pockets) ;  the  note  was  dated  the 
2Uf. 

Mr.  STAN  BERY  produces  a  paper,  q.  See  if  that  is  the 
paper.   A.  That  is  it,  sir ;  the  body  of  it  is  not  in  Mr.  Stin- 
|  tou's  handwriting;  he  took  it  out  to  General  Towuseud.  a 
copy  wu  made,  and  Mr.  Stanton  signed  it  and  handed  it 
to  me. 

O.  Will  vou  read  it,  if  you  please? 

Mr.  BUTLER  said,  "Wait  a  moment  if  you  please. n 
But  so  rapid  was  the  witness  that  he  had  read  tho  date, 
&c.  and  had  got  as  far  as  "Sir"  before  the  b  on.  manager 
could  stop  him,  amid  general  laughter. 

After  examination,  Mr.  BUTLER  made  no  objection, 
and  the  witness  read  the  letter  dated  February  21,  com- 
manding him  to  abstain  from  issuing  any  order  other  than 
in  his  capacity  as  Adjutant-General  of  the  Arjuy,  signed 
by  Edwin  M.  Stanton.  Secretary  of  War. 

Q.  Did  you  see  the  Presideut  after  that  interview?  A.  I 
did. 

S.  What  took  place?— 
r.  BUTLER  Stop  a  moment ;  I  object  now.  Mr.  Pre. 

si  dent  and  Senators,  to  the  conversation  between  the  Pre- 
sident and  General  Thomas  after  this  time.  I  would  nit 
object,  as  you  will  observe,  to  any  orders  or  directions 
which  the  President  gave  or  any  conversation  had  be- 
tween the  President  and  General  Thomas  at  the  time  of 
issuing  the  commission ;  but  now  the  commission  lias  beeu 
issued,  the  demand  has  been  mad-?,  it  has  been  refused* 
the  peremptory  order  to  General  Thomas,  to  miud  his  own 
business  and  to  keep  out  of  the  War  Office,  has  been  put  in 
evidence. 

Now,  suppose  the  President  by  talking  to  General 
Thomas,  or  General  Thomas  by  talking  to  the  President, 
confirms  his  own  declarations  for  the  purpose  of  making 
evidence  in  favor  of  himself.  The  Senate  ha-i  already  ruled 
by  solemn  vote,  in  consequence,  I  believe,  of  a  dieision  of 
t  c  presiding  officer,  that  there  was  such  evidence  of 
criminal  intent  between  these  parties  as  to  allow  us  to  put 
in  the  acts  of  either  to  bear  on  the  other,  but  I  challenge  any 
authority,  that  can  be  shown  anywhere,  that  where  we 
are  trying  a  man  for  an  act  before  any  tribunal,  whether 
a  judicial  court  or  any  other  body  of  trial,  I  challenge 
anybedv,  I  say,  to  show  that  testimony  can  be  given  of 
what  the  respondent  said  in  his  own  behalf,  especially  to 
his  servant,  or  a  fortiori  to  his  co-conspirators,  the  con- 
spiracy being  presumed.  Can  it  be  that  the  President  can 
call  up  any  officer  of  the  army,  and,  by  talking  to  him 
after  the  act  be  has  done,  justify  the  act?  The  act  that 
we  complain  of.  was  the  removal  of  Stanton,  and  the  ap- 
pointment of  Thomas,  that  has  been  done— that  is,  if  he 
can  be  removed  at  all. 

I  understand  the  argument,  just  presented  to  us  by  the 
learned  con nscl  to  be  that,  "even  after  having  delivered 
hi-<  argument."  there  was  no  removal  at  all,  and  no  ap 
pointment  at  all.  If  that  is  the  case,  there  has  not  been 
anything  at  all  done,  and  we  may  as  well  stop  here.  But 
the  point  of  his  argument,  to  wit.,  that  the  only  power  of 
removal  remained  iu  the  President,  or  in  the  President  and 
the  Senate.  If  that  be  true,  then  all  that  it  wanted  to  bo 
quite  right  depended  on  Mr.  St  inton's  legs  in  walking  out, 
because  everything  had  been  done  but  that. 

We  insist  that  there  was  a  removal;  that  there  was  an 
appointment,  and  that  is  the  act  which  is  being  inquired 
about,  whatever  the  character  of  that  act  is.  be  it  better 
or  worse.  But  after  that  act  I  sav  that  General  Thomas 
cannot  make  evidence  by  talking  to  the  President,  nor  can 
the  President  by  talking  to  Thomas. 

Even  suppose  that  the  act  was  as  innocent  a  thing  aa  a 
conspiracy  to  get  up  a  lawsuit,  then,  after  the  conspiracy 
had  taken  plaec.  and  had  eventuated  in  the  act  they  could 
not  put  in  their  declarations.  There  is  not  much  evidence 
of  such  a  conspiracy,  because  I  suppose  if  the  President 
conspired  with  anybody  to  get  up  a  lawsuit,  he  conspired 
with  his  Attorney-General,  and  not  with  his  Adjutant- 
General. 

But  even  a  thing  so  innocent  as  that  could  not,after  it  was 
done,  have  been  ameliorated,  the  time  altered  or  changed 
by  the  declarations  of  the  parties,  one  for  the  other ; 
therefore,  a  limine.  I  must  object,  and  I  need  not  go  any 
further  now  than  objecting  to  any  evidence  of  what  the 
President  savs,  which  is  not  a  part  of  the  thing  done,  a 
part  of  the  "reagesta?,"  or  any  conversation  which  took 
place  after  the  act  took  place. 

Mr.  SI  ANBERY-Mr.  Chief  Justice,  if  I  understand 
the  case,  the  gentleman  supposes  it  to  be  now  tho  whole 
ca-e  depends  on  the  removal  of  Stanton. 

Mr.  BUTLER— I  have  net  said  any  such  thing ;  I  don't 
know  what  you  understand. 

Mr.  STANBERY— You  sav  it  stands  between  Stanton's 
commission  and  the  order  for  his  removal,  and  does  vour 
understanding  stop  there?  Does  your  case  stop  there? 
I  agree  that  your  case  stops  with  the  order,  because  I 
agree  with  the  view  taken  by  the  honorable  manager  that 
that  did,  in  fact,  remove  Stanton.  If  it  did,  it  was  a  law 
that  gave  it  that  effect. 

There  is  no  question  about  a  removal,  merely,  in  effect — 
no  question  about  an  ouster  bv  force  here,  but  a  question 
about  a  legal  removal.  I  understand  the  manager  to  sav 
that  that  order,  in  his  judgment,  effected  a  legal  removal, 
and  it  was  not  necessary  for  Mr.  Stanton's  legs  to  remove 
him  out  of  office.  He  was  already  out.  If  Stanton  is  out 
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by  the  order,  then  it  must  be  a  legal  order,  making  a  legal 
removal,  not  a  forcible  illegal  ouster. 

But,  says  the  learned 'manager,  the  transaction  ended 
in  giving  the  order  and  receiving  the  order.  You  are  to 
have  no  testimony  of  what  was  said  by  the  President  or 
General  Thomas,  except  of  what  was  said  just  then,  be- 
cause  that  was  the  transaction— that  was  the  resoentce. 
Does  the  learned  gentleman  forget  his  testimony  ?— does 
he  forget  how  lie  attempted  to  make  a  case  ?— does  he  for- 
get what  took  place  on  all  the  evidence  between  the  Pre- 
sident and  General  Thomas?— not  what  we  are  going  into, 
but  r,  hat  took  place  at  night  ?  Docs  he  forget  the  sort  of 
race  agniust  the  President,  not  at  the  time  when  that  or- 
der x\  as  given,  not  at  the  period  of  which  we  are  now 
talking,  hut  at  night,  under  his  compiracy  counts? 

The  gentleman  has  undertaken  to  give  in  evidence,  that 
on  the  (Bight  of  the  21st  General  Thomas  declared  that  he 
V  as  going  to  enter  that  office  by  force.  That  is  the  mat- 
te to  which  our  evidence  is  now  addressed;  that  the  con- 
?i  i:  acv  between  Thomas  and  the  President  should  be  exe- 
cuted by  force,  intimidation  and  threats;  and  to  prove 
that,  what  has  he  got?  The  declarations  of  General 
1  nomas  not  made  under  oath  as  we  propose  to  have  them 
made  now,  but  his  declarations  not  made  under  oath, 
when  the  President  was  present,  and  could  contradict  him. 

He  has  gone  into  all  that  to  rnaice  a  ease  against  the  Pre- 
sident, of  this  confpiraej-,  and  not  merely  that,  but  on  the 
2~d  again,  and  as  far  back  as  the  9th  of  March,  at  the  Pre- 
sidents levee,  brings  a  witness  here  with  the  eyes  of  all 
Maryland  upon  hiin. 

Mr.  BUTLER  and  Senator  JOHNSON,  simultaneously 
— .Delaware. 

He  proves  by  that  witness,  or  thinks  he  proves,  that  on 
that  night,  General  Thomas  also  made  a  declaration  in- 
volving the  President  as  a  party  to  a  conspiracy  to  keep 
Mr.  Stxuton  out  of  office. 

Well,  now,  how  are  we  to  defend  ourselves  against 
these  charge.*?  How  i»  the  President  ro  defend  himself 
against  it  but  by  calling  General  Thomas?  Is  General 
Thomas  impeached  here  as  a  conspirator,  so  that  his 
mouth  is  shut  in  regard  to  the  transaction?  Not  at  all.  He 
is  brought  here  as  a  witness.  What  better  evidence  can 
we  have  to  contradict  this  conspiracy  than  one  of  the  con- 
spirator.:? For  if  Thomas  did  not  conspire  the  President 
did  n -it  combine. 

1  *  ish  to  show  that  when  he  received  that  order  he  gave 
no  orders  and  gave  no  instructions  to  use,  and  that  at 
the  subsequent  day  after  Thomas  returned  and  told  him 
that  Stanton  refused  to  give  up,  that  the  President  gave 
uo  directions  and  entered  into  no  conspiracy ;  and  that, 
Consequently,  on  the  night  of  the  21st,  when  General 
Thomas  spoke  of  his  own  intentions  he  had  no  authority 
to  «peak  tor  the  President 

A  r.  BUTLEK— I  think  I  must  have  made  myself  very 
nearly  understood  if  what  I  said  has  been  fairly  met  or  at- 
t  ;  .pted  to  be  met  by  the  learned  counsel.  This  is  my  ob- 
jection—not  that  he  shall  not  prove  by  General  ThomaR 
that  he  did  not  say  what  he  din  say  to  Mr.  Burleigh.  He 
will  be  a  bold  man  to  say  that.  He  did  not  say  it,  how- 
ever; not  that  they  shall  not  prove  that  he  did  not  say 
what  he  did  say  to  Mr.  Karsenor,  but  the  proposition  I 
make  is  a  legal  proposition,  and  it  has  not  been  met  or 
touched  bv  the  argument. 

The  counsel  do  not  pretend  to  show  that  Gen.  Thomas 
did  not  F-ay  to  Mr.  Burleigh :— "We  are  about  to  use  force," 
bv  proving  what  was  said  between  General  Thomas  and 
the  President.  We  sav  that  the  President  cannot  put  in 
hD declaration,  and  X  shall  thalleuge  a  law-book— common, 
parliamentary,  statutory  or  constitutional  law,  or  a  law 
unto  yourselves— any  law.  We  meet  no  such  proposition. 

Tell  me  of  a  case  where,  after  we  show  that  a  man  has 
don  -  an  act,  which  act  if  complained  of,  and  where  he  is 
on  trial  for  that  act,  can  bring  his  servant  or  his  co-con- 
spirator and  show  what  he  said  to  him.  in  order  to  his 
justification.  What  thief  could  not  defend  himself  by 
that  means?  Showing  conversations  the  one  for  the 
Other,  and  the  other  for  the  one,  after  the  act  was  done. 

Now  it  is  said  -and  I  hopo  this  case  will  not  be  carried 
on  bv  some  littlo  enapcatch  of  a  word— that  I  said  that 
there  was  a  removal,  and  thorefore  1  must  have  s.iid  that 
it  was  a  legal  removal.  I  say  this — there  never  was  a 
legal  removal  of  Mr.  fttauton.  There  was  an  act  of  re- 
moval, so  tar  as  the  Pre*idout  of  the  United  States  could 
exereire  the  power— so  far  as  he  could  do  it — so  far  as  he 
is  criminally  responsible  for  it-so  far  as  he  must  be  held 
to  every  intendment  of  the  consequences  of  it  as  much  as 
tJiojgh'Stantou  had  gone  out  iu  obedience  to  it ;  because, 
Mr.  President,  he  U  tho  Chief  Executive,  he  has  the  army 
and  navy,  he  has  issued  an  order  to  an  officer  of  the  army 
to  take  possession. 

But  I  am  now  upon  this  proposition— not  that  the  Presi- 
dent should  ask  General  Thomas,  "'Sir  do  yon  conspire," 
and  I  n  ill  ask  him  in  return.  "Do  you  conspire  with  the 
President."  Do  you  do  this,  or  do  you  do  that.  But  my 
proposition  is  that  thoy  cannot  put  in  what  the  President 
aaiu  to  General  Thomas,  aud  ■■■■hat  General  Thomas  said 
to  the  President  aiW  ho  had  riven  the  wrder. 

The  learned  coun»ol  sayB Why,  these  g-ntlemen  mana- 
gers have  put  in  what  General  Thomas  said  all  along;  we 
nnderstand  that  so  wo  can;  and  what  thu  President  said 
all  along.  It  is  tho  commonest  thing  iu  all  courts  of  justice 
wiiere  1  have  soen  cases  tried,  and  where  I  havo  not— the 
book*  nr«  «>ne  war — it  i»  the  commonest  thing  in  the 
v  oild  to  put  in  the  conversation  of  a  crimmal  made  down 
to  the  day  of  trial,  made  the  moment  thr  officer  brings  him 
and  puts  him  into  tho  dnek;  but  who  ever  heard  of  a  ca-te 
m  bringing  what  he  said  to  his  acxvxuplico  after  tho  act 
iras  done,  be  the  act  what  it  may. 
it  is  nuUl  we  must  allow  Ummu  to  put  this  act  in  because- 


the  President  cannot  defend  himself  otherwise.  He  has 
all  the  facts  to  defend  himself.  What  I  mean  to  sav  is  that 
he  shan't  defend  himself  byword  of  mouth;  I*  do  not 
cUim  that  the  conspiracy  was  made  between  the  21st  of 
February  and  the  7th  of  March.  1  claim  that  it  was  made 
before  that  time.  I  expect  to  be  able  before  we  get 
througii  to  convince  everybody  else  of  it.  I  sav  I  find  cer- 
tain testimony  of  it  between  these  two  dates,  and  I  do  not 
object  to  their  asking  General  Thomas  what  ho  said  to 
Mr.  Burleigh,  or  what  he  said  to  anybody. 

I  have  put  in  what  he  said  about  it,  but  as  to  putting  hi 
the  President's  declaration  after  the  time.  I  do  not  want 
any  more  ot  these  exceptions.  We  have  simple  orderB 
given  by  the  President  to  his  subordinate.  It  is  a  very 
harmless  thing,  quite  in  the  common  course,  given  to  him 
with  a  flourish  of  trumpets— "I  want  you  to  sustain  the 
Constitution  and  the  laws,"  and  the  officer  say*,  "I  shall 
sustniu  the  Constitution  and  the  laws."  Don't  we  unde«>- 
stand  what  that  is?  It  is  a  declaration  made  for  the  pur- 
pose of  evidence.  Does  he  ever  say  to  any  officer  as  He- 
commissions  him,  "Now,  I  want  you  to  sustain  tho  Con. 
stitution  and  the  laws,"  and  then  solemnly  that  offieof 
save,  "I  will  sustain  the  Constitution  and  the  laws." 

Why  was  it  done  in  this  case?  Done  for  the  purpose  of 
blinding  whatever  court  that  should  trv  the  case,  in  order 
that  it  might  be  put  in  as  an  exemplification.  Oh,  I  don't 
mean  to  do  anything  but  to  sustain  the  Constitution  and 
the  laws,  and  I  said  so  at  the  time.  Put  him  out  of  the 
usual  and  ordinary  course  of  things,  and  it  is  to  prove  any 
number  of  these  declarations,  got  up  and  manufactured  by 
this  criminal  at  the  time  when  he  was  going  to  commit 
the  crime;  and  after  the  crime  was 'committed,  then  to 
give  him  the  opportunity  of  manufacturing  testimony, 
never  was  heard  of  in  any  court  of  justice. 

Mr.  EVAKTS— Mr.  Chief  Justice,  if  the  crime,  as  it  to 
called,  of  tiie  President  of  the  United  State*,  was  com- 
plete when  this  written  order  was  handed  by  him  to  Gen- 
eral Thomas,  and  received  by  General  Thomas,  why  have 
the  managers  occupied  your  attention  with  oth-;r  and  later 
proceedings,  in  this  belief.  In  the  removal  of  Mr.  Stanton, 
the  first,  the  only  act  in  regard  to  that  removal  which  the 
managers  introduce,  was  of  the  twenty-second,  and  the 
presentation  of  General  Thomas,  there  and  then,  with  tire 
purpose,  :vf  it  was  said,  of  forcibly  ejecting  Mr.  Stanton 
from  the  office  of  Socretary  of  War. 

That  is  the  act ;  that  is  the  fact ;  that  is  tho  resgestce  on 
which  they  stand,  and  it  was  by  the  combination  of  the 
Delegate  from  Dacota  invited  to  attend  and  take  part  fh 
that  act  that  the  force  was  sought  to  be  brought  into  this 
cate  of  the  intention  of  the  President  of  the  Lnited  States, 
and  then  the  evidence  connecting  the  intention  of  the 
President  of  the  L'ni ted  States  with  this  act.  This  fa  -fe, 
this  reffyentce  of  the  22d,  was  drawn  from  the  hearsay  evj 
d'.-nce  of  what  General  Thomas  had  said  and  by  pledf e  of 
the  managers  that  they  would  convict  the  President 
with  it.  Aud  now,  in  the  presence  of  this  court  of 
jus. ice,  and  in  tho  Senate  of  the  United  States, 
the  managers  of  the  House  of  Representatives,  speaking 
in  the  name  of  all  the  people  of  the  limed  States,  sav  that 
when  we  seek  to  show  what  did  occur  between  tho  Presi- 
dent and  General  Thomas,  up  to  the  time  of  tho  only  act 
and  fact,  they  introduce  by  hearsay  evidence  of  General 
Thomas'  statements  of  whit  he  meant  to  do. 

They  have  sought  to  implicate  the  President  in  the  in- 
tent to  cause  force  to  be  used,  by  the  pledg  e  that  they 
would  connect  the  President  with  it.  And  w«  offer  me 
evidence  that  we  said  in  the  first  instnnee  should  have 
been  brought  here,  under  oath  of  this  agaent  or  actor  him- 
self, to  prove  in  what  connection  the  President  was,  when 
it  has  been  let  in  as  secondary  evidence;  and  we  are  un- 
dertaking to  show  by  the  oath  of  the  actor,  tho  agent,  the 
Officer,  what  really  occurred  between  the  President  of  tho 
United  States  and  himself.  They  say  that  is  of  no  conse- 
quence ;  that  is  no  part  of  the  res  oi'xtop;  that  is  no  part  of 
the  evidence  show  ing  what  the  relation  between  the  par- 
ties was. 

Why,  Mr.  Chief  Justice  and  Senators,  if  the  learned 
managers  had  objected  thnt  General  Thomas  was  not  to 
be  received  as  a  witness  because  he  was  a  co-conspiratoit, 
some  of  these  observations  of  the  learned  managers  might 
have  some  application.  But  that  is  not  tho  topic,  that  is 
not  the  claim  which  the  learned  managers  have  presented 
to  your  notice.  It  is  that  General  1  homas,  beinc  a  compe- 
tent witness  to  speak  the  truth  liore  as  to  whatever  is  pea. 
tinent  to  this  case,  is  not  to  be  permitted  to  say  what  was 
the  agency,  what  was  the  instruction,  what  was  the  con- 
comitant observation  of  the  President  of  tho  United  Stale's 
at  every  interview  which  thoy  havo  given  as  evidence. 

The  managers  have  given  evidence  as  to  what  (ieneral 
Thomas  had  been  empowered  to  do  or  to  say  by  the  Pre.  in- 
dent, which  makrs  his  statement  pertinent  to  commit  the 
President.  Now  if  thoy  can  show  through  General  Tho- 
mas, by  hearsay,  what  they  claim  is  to  implicate  tho  Pre. 
sideut  in  intent,  then  wc  can  certainly  prove  by  General 
Thomas  up  to  any  date  in  reference  to  which  evidence  h  is 
been  offered,  all  that  did  occur  between  the  President  and 
himself. 

Mr.  BINGHAM  replied,  on  tho  part  of  tho  manazer.v- 
Thc  Senators  will  notice  that  an  attempt  is  now  made,  for 
the  first  time  in  this  trial,  aud.  I  may  sav,  tho  first  time 
in  any  tribunal  of  justice  in  this  country,  by  rospectaMo 
counsel,  to  introduce  n  the  defonse  of  an  accused  criminal 
his  own  declarations,  made  after  the  fact.  The  time  has 
not  yet  come,  Heuatons  for  the  full  disouwion  of  the  ques- 
tion whether  it  was  a  crime  for  And-ew  Johnson,  with 
intent  to  violate  the  Tenure  of  Office  Act,  to  issue  an 
order  for  tho  removal  of  Mr.  Stanton  from  tho  War  Dw- 
partiueut,  not  only  iu  oouU-aveution  of  the  act,  but  in  deli- 
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ance  of  the  act  of  the  Senate,  then  had  on  the  suspension 
nnder  the  came  law,  by  f  lie  -anic  Secretary. 

For  myself,  I  stand  ready  to  mak"  the  challenge  in  this 
stage  of  the  case,  to  say  that  if  the  Tenure  of  Office  act  is 
to  he  considered  a  valid  art,  the  attempt  to  remove  Mr. 
Stanton  i-  itself  a  misdemeanor,  not  simply  at  the  common 
law,  !mt  by  the  laws  of  the  United  States.  I  am  not  sur- 
prised that  that  utterance  was  made  here  at  this  stage  of 
the  case,  after  the  counsel  for  the  defense  had  closed  his 
argument,  and  ventured  to  declare  that  an  attempt  to 
commit  a  misdemeanor,  made  such  by  the  law,  was  not 
ittK-lf  a  crime  consummated  by  the  very  attempt,  and  was, 
not  of  itself  a  misdemeanor. 

The  only  question  before  the  Senate  is,  whether  it  is 
competent  for  an  accused  criminal,  high  or  low,  after  the 
fact  charged,  to  make  evidence  for  himself  by  his  own  de- 
clarations to  a  co-consplrator,  or  to  anybody  else.  The 
rule  has  been  settled  in  every  rase  that  ever  has  been  tried 
heretofore,  that  In  the  general  law  of  evidence  appointed 

{or  a  common  law  proceeding  cover  these  proceeding*, 
f  there  is  an  exception  to  be  found  to  that,  in  trials  of 
this  kind.  1  challenge  its  production. 

The  Chief  .Justice  said  he  would  submit  the  question  to 
the  Senate,  and  the  yeas  and  nays  having  been  ordered 
the  question  was  taken  upon  allowing  the  question  to  bo 
rut,  and  decided  in  the  affirmative,  leas,  41 ;  nays,  10— as 
follows  :— 

Vkas.—  Messrs.  Anthonr,  Bayard,  Buckalew,  Cattell, 
Cole.  Conkling.  Corbett,  Davis.  Dixon,  Doonttle.  Edward*, 
Ferry,  Fessenden,  Fowler,  Freliughm  sen,  Grimes,  Hen- 
derson, Hendricks,  Howe,  Johnson,  McCrccry,  Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  Morton.  Norton,  Pattcr*on  (N. 
H.),  Patterson  (Tenn.),  Pomeroy,  Koss,  Sherman,  Sprague, 
Stewart.  Sumner, Tipton, TriinuMill,  Vau  Winkle,  V  Liters, 
Willey,  Williams,  W  ilson  and  Yates — 42. 

Nays. -Messrs.  Cameron,  Chandler,  Conncss,  Cragin, 
Drake,  liarlan.  Howare,  Nye,  Ramsey  and  Thayer— 10. 

Bo  thf  question  was  put  to  the  \\  i  ness  a<  follows  :— 

Q.  What  occurred  between  the  ('resident  and  yourself 
Ori  the -list  of  February?  A.  I  stated  to  the  resident  that  I 
had  delivered  the  communication,  and  that  he  gave  this 
answer. 

Q.  What  answer?  A.  The  answer,  "Do  yon  wish  me  to 
vacate  at  once,  or  will  you  give  me  time  to  take  away  my 
private  i  r  pertv?"  and  that  1  answered  "at  yo.;r  pleasure ;" 
I  then  stated,  that  after  delivering  the  copy  of  »hc  letter 
to  him,  he  said.  "I  do  not  know  whether  I  will  obey  your 
Instructions  or  resist  them ;"  the  President's  answer  was, 
Very.  well,  go  on  and  take  charg.*  of  the  ofhYe,  and  per- 
form the  dutv that  was  all  that  passed;  this  was  im- 
mediately after  giving  the  second  letter  to  Mr.  Stanton; 
the  next  morning  I  was  arrested  before  I  had  my  break- 
fast :  the  officer,  at  my  re  mest,  accompanied  me  to  sec  the 
Presid  -ut;  I  went  to  the  room  where  the  President  was, 
and  stated  that  I  had  been  arrested,  at  whose  suit  I  did 
not  know. 

Mr.  BUTLER  (to  the  witness)— Stop  a  moment. 

To  the  Chief  Justice— Does  the  presiding  officer  under- 
stand the  ruling  of  the  Senate  to  apply  to  what  took  place 
the  next  day? 

The  C  ief  Justice— The  Chief  Justice  so  understands  it, 

Mr.  STANBERY  (to  witue«s)-Go  on. 

Witness— The  President  said,  "Verv  well;  that  is  the 
place  I  want  it.  in  the  event he  advised  me  then  to  go  to 
you  (meaning  Mr.  Stanbery).  and  the  Marshal  permitted 
me  to  go  to  your  quarters  at  the  hotel;  I  told  you  Iliad 
been  arretted,  and  asked  you  what  I  should  do. 

Mr.  BUTLER  agaiu  interrupted  the  vitness,  and  asked 
the  Chief  Justice  whether  that  was  within  the  rules, 

Mr.  STANBERY— It  is  a  part  of  the  conspiracy.  (Laugh- 
ter.) 

Mr.  BUTLER  -I  have  no  doubt  of  it.  (Laughter.) 
Mr.  STANBERY,  to  the  witness— Did  you  go  into  the 
court?   A.  I  presented  myself  to  Judge  Cartter. 
Q.  What  happened  then? 
Mr.  BITLER-I  object. 

Mr.  STAN  B FRY,  to  witness— Were  you  admitted  to  bail 
In  tiW<>0?  A.I  was  then  discharged  from  custodv ;  but 
there  is  one  point  which  I  wish  to  state,  if  admisible;  I 
asked  the  judge  distinctly  what  that  bail  meant. 

Mr.  BUTLER  to  witness— "Stop  a  miuute." 

To  the  Chief  Juitico  -  "Does  your  honor  allow  that?" 

Mr.  STANTON  to  witness— "That  is  another  part  of  the 
case."  Q.  How  long  did  you  remain  there?  A.  I  suppose 
I  was  there  altogether  about  an  hour;  my  friends  came  in 
to  give  bail;  I  had  nobody  with  me,  not  even  my  wife. 

Q.  After  vott  were  admitted  to  bail,  did  von  go  to  the 
War  Department  that  day,  the  22d?  A.  I  did ;  I  think  tho 
other  matter  I  was  going  to  mcn'.iou,  is  material  to  me. 

Mr.  HITLER— I  will  withdraw  the  objection,  if  the  wit- 
ne»s  thinks  it  material  to  him. 

Mr.  STANBERV  (to  witness)— Very  well ;  what  is  the 
explanation  yon  wish  to  m»ke  ? 

Witne-s  -I  asked  the  Judge  what  it  meant,  and  he  said 
ft  was  «i  uplv  to  present  myself  at  ten  o'clock  the  follow- 
ing Wednesday;  I  then  asked  if  it  suspended  me  from  any 
of  my  functions;  he  said  it  had  nothing  to  do  with  them  ; 
that  is  the  point  I  wanted  to  niako.  (La, .gator  in  tho 
eonrt.) 

Q.  State  when  yon  next  went  to  the  War  Department 
that  day?  A.  I  went  immediately  to  the  President's  after 
giving  bail,  and  stated  the  facts  to  him.  Ho  made  tho 
same  answer— "Very  well.  I  wanted  to  got  it  into  the 
courts."  I  thon  went  to  the  War  Office,  and  found  tho 
eastern  door  locked :  this  was  on  the  21d  ;  I  asked  the  mes- 
senger for  the  key,  and  ho  told  me  that  he  hadn't  it;  I  then 
went  to  Mr.  Stanton's  room— tho  one  which  he  occupies  as 
an  office -and  found  him  thero  with  some  sir  or  eight 
gentlemen  ;  some  of  taom  I  r*cogniz  jd,  and  I  understood 


that  they  were  all  mombers  of  Congress;  thev  were  all 
sitting;  I  told  the  Secretary  of  War  that  I  came  to  demand 
the  office ;  he  refused  to  give  it  to  me  and  ordered  me  to  mv 
room  as  Adjutant-Genc:  »l ;  I  rofii«ed  to  obey;  I  made 
the  demand  a  second  and  third  time,  and  wan 
still  refused,  and  gindticcd  to  go  to  my  own  room;  ho 
then  sai  1.  "vou  can  stand  there  as  long  as  vou  please*;"  I 
left  the  mom  and  west  into  the  office  of  General  Sohriver\ 
and  had  a  chat  «  ith  him.  as  he  is  an  old  friend  ;  Mr.  Stan- 
ton followed  me  in  there,  and  Governor  Mooruead,  a  nieire 
ber  of  Congress  from  Pittsburg,  Pa.,  came  in;  Mr.  Stanton 
told  Governor  Moorhcad  to  note  the  conversation,  and  I 
think  he  took  notes  of  it  at  a  side  table;  he  asked  me 
pretty  much  the  same  questions  as  before,  whether  I  in- 
sisted on  acting  as  Secretary  of  War,  and  whether  I 
claimed  the  office?  I  gave  the  direct  answer,  and  there  was 
8  me  little  chat  between  the  Secretary  of  War  and  mynelf. 

Did  other  members  of  Congress  withdraw  then?  Tell 
us  what  happened  between  you  and  the  Secretary  of  War 
after  they  withdrew.  A.  I  do  not  recollect  what  first  oc- 
curred, but  I  -.aid  to  him,  "the  next  time  j-ou  have  me  ar- 
reted (for  1  found  it  was  at  his  suit  I  was  arrested)  — 

Mr.  BUTLER— I  object  to  the  conversation  between  the 
Secretary  of  War  and  General  Thomas  at  a  time  which 
we  have  not  put  in.  because  we  put  in  only  the  time  when 
the  other  gentlemen  n  ere  there,  and  this  was  something 
which  tjok  place  after  they  had  withdrawn. 

Too  Chief  Justice— If  it  was  immediately  afterwards.it 
was  a  part  of  the  same  conversation. 

Mr.  BUTLER-- Does  General  Thomas  say  it  was  the 
same  conversation? 

Witness— Mr.  Stanton  listened  to  me,  and  got  talking 
in  a  very  familiar  manner  to  me ;  I  said  the  next  time  vou 
have  me  arrested,  pi  ;aee  don't  do  it  until  1  get  something 
to  eat  (Laughter) ;  I  have  had  nothing  to  eat  or  drink  to* 
dav  (continued  laughter) ;  he  put  hi«  arm  around  my  neck, 
as  he  used  to  do,  in  a  familiar  manner,  and  ran  his  hand 
through  my  hair,  and  turuo  around  to  General  Schriver 
and  said.  "Schriver,  have  you  got  a  bottle  here?  bring  it 
out"  (Roars  of  laughter) ;  Schriver  unlocked  his  de«k  and 
took  oiit  a  small  vial;  the  Secretary  then  proposed  ve 
should  nave  a  spoonful  of  whi-ky;  I  said  I  would  like  a 
little;  General  Schriver  poured  it  out  into  a  tumbler  and 
divided  it  equally. 

Mr.  STANBFRY-Q.  He  shared  it  then?  A.  He  took 
the  glasses  up  this  way  (indicating),  and  measured  them 
with  his  eve;  presently  a  messenger  came  in  m  ith  a  full 
bottle  of  whisky,  and  the  cork  was  drawn  and  he  and  I 
took  a  drink  together. 

Q.  Was  that  all  the  force  exhibited  that  day?  A.  That 
was  all. 

y.  Have  you  at  anv  time  attempted  to  use  force  to  get 
into  that  office?   A.  At  no  tim  r. 

A.  Have  you  ever  had  instructions  from  the  President  to 
use  force,  intimidations  or  threats? 

Mr.  BUTLER— "Stop  a  moment.  At  any  time;  that 
brings  it  down  to  to-daj' ;  but  suppose  the  ruling  does  not 
conic  down  so  far  a*  that.  A«k  the  witucss  what  occurred 
prior  to  the  2lst  or  Z2<\  of  February.   1  am  content. 

Mr.  STANBERY— WeR,  we  will  sav  up  to  the  9th  of 
March. 

Mr.  BUTLER— Tho  9th  of  March  is  past  as  derided  as  ft 
would  be;  say  till  the  day  the  President  was  Impeached  on 
the  22d  of  February ;  but  suppose  he  had  got  up  his  case 
then? 

Mr.  EVARTS— We  have  a  right  to  negative  up  to  the 
point  for  which  you  have  given  any  positive  evidence, 
which  is  then  h  of  March. 

Mr.  BU  TLER— We  have  given  no  evidence  as  to  what 
instructions  were  given  by  the  President.  We  have  given 
the  evidence  of  what  Mr.  Thomas  said,  but  it  there  is  any- 
thing in  any  rule  of  law,  this  testimony  cannot  be  ad- 
mitted. 

Mr.  EVARTS— The  point,  if  anything,  Mr.  Chief  Justice, 
on  which  Mr.  Karsener  was  allowed,  to  state  the  interview 
betweeu  General  Thomas  and  himself,  on  the  9th  of  March 
was  that  General  Thomas'  statement  then  made  might  bo 
held  to,  either  from  something  that  had  been  proved  on 
the  part  of  the  managers,  or  from  something  that  would  be 
proved  on  the  part  of  the  managers,  a  committal  of  the 
President.  Now,  certainly,  under  the  ru lines,  a*  well  as 
under  the  necessary  principles  of  law  and  of  justice,  the 
President  is  entitled  to  a  negative  through  the  witness 
who  knows  anything  that  has  been  proved  as  to  what  oc- 
curred between  the  President  aud  this  witnc«s. 

Mr.  BUTLER— I  do  not  propose  to<arcuo  any  further,  for 
if  tho  point  is  not  sufficiently  clear  to  everybody,  no  argu- 
ment can  make  it  plainer.  I  simply  object  to  the  q  enion 
as  to  what  had  been  the  directions  of  the  President  d  >wn 
te  the  7th  of  March,  after  he  was  impeached. 

Mr.  EVARTS  said,  the  point  is  that  we  negatively  can 
show  up  to  and  including  the  date  which  they  have  given 
in  evidence  what  they  claim  to  implicate  the  President, 
that  tho  President  had  not  given  any  instructions  to  use 
force. 

Mr.  BUTLER— How  does  that  prove  that  Gen.  Thomas 
did  not  say  so? 

Mr.  EVARTS— It  only  proves  that  he  said  it  without  the 
authority  of  the  President,  which  is  the  main  point. 

The  Chief  Justice  directed  Mr.  Stanbery  to  reduce  hla 
question  to  writing. 

Mr.  STEVENS  remarked  in  a  low  tone,  "Oh.  it  is  not 
worth  while  to  appeal  to  the  Senate  after  that  decision." 

The  question  was  read  -Did  the  President  at  any  time 
prior  to  or  including  the  9th  of  March,  authorize  you  to  use 
force,  intimidation  or  threats  to  got  possession  of  the  War 
Office? 

The  question  was  put  to  tho  Senate,  and  dccidod  in  the 
affirmative,  without  a  division.  The  witness  then  re- 
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gied— He  did  not.  He  also  s aid  in  conversation  with  Mr. 
urkigh  or  Mr.  Wilkson,  he  could  not  tell  which,  he 
had  said,  that  if  I  found  my  door  locked,  I  would  break  it 
open;  and  to  the  officer  I  said  that  I  would 
call  on  General  Grant  for  forces;  I  have  got  this  con- 
versation mixed  up,  and  cannot  separate  them ;  he  then 
described  the  interview  with  Mr.  Karsener  at  the  Presi- 
dent's levee  on  the  9th  of  March,  when  Karsener  chinned 
acquaintance ;  witness  said.  I  tried  to  get  a w ay  from  him, 
but  he  then  said  he  was  a  Delawarian,  and  said  the  eyes 
of  all  Delaware  are  on  you,  and  thev  expect  you  to  stand 
fast;  I  paid  certainly,  I  will  rtaudfirm;  he  put  the  same 
question  a  second  time, and  then  said:— Are  you  going  to 
kick  this  fellow  out?  and  I  said,  "Oh!  we'll  kick  him  out 
by  and  by." 

Q.  Are  you  certain  the  kicking  out  came  from  him  first? 
A.  Certainlv,  sir;  but  I  did  not  mean  any  disrespect  to 
Mr.  Stanton  at  all;  I  said  it  smilingly,  and  I  was  very  glad 
to  get  away  from  him.  . 

In  cross-examination  witness  disclaimed  any  unkind 
feeling  towards  Mr.  Stanton;  General  Grant  had  recom- 
mended his  being  retired,  but  the  President  did  not  set 
him  aside.  „  _ 

Q.  Did  you  ever  ask  Mr.  Stanton  to  restore  you  to  office? 
A.  No,  I  did  not. 

Q.  With  the  kind  feeling  you  had  to  him  all  the  time 
did  you  nut  ask  Mr.  Stanton  to  restore  you  to  office?  A. 
No,  1  did  not. 

Q.  With  the  kind  feeling  you  had  to  him  all  the  time, 
why  did  you  not  ask  him?  A.  I  knew  perfectly  well  that 
my  services  on  special  business  was  verv  important;  I 
knew  that  Mr.  Stanton  said  himself  that  I  was  the  ouly 
one  that  could  do  the  work,  and  that  he,  therefore,  sent 
me;  I  did  not  ask  Mr.  Stanton  to  restore  me,  because  I  did 
not  suppose  he  wanted  me  in  the  office  although  there  was 
no  unkind  feeling;  the  President  sent  for  me  on  the  18th  of 
February,  three  days  before  I  received  the  order;  1  never 
had  an  intimation  before  the  18th  that  the  President  had 
anv  idea  of  making  me  Secretary  of  War. 

Mr.  BUTLER— Did  you  not  swear  before  the  committee 
that  you  had  a  previous  intimation?  A.  I  afterwards 
made  a  correction  in  that  paper. 

Mr.  BL'TLEK— Excuse  me,  I  did  not  ask  you  about  cor- 
rections, but  what  you  swore  to?  A.  I  swore  that  I  had 
received  an  intimation,  but  I  found  that  it  was  not  so, 
when  I  came  to  look  at  my  testimony;  the  inti- 
mation that  I  received  was  about  tho  Adjutant- 
General's  office,  which  was  made  some  few  weeks 
before  the  occurrence;  I  swore  that  I  received  an 
intimation  from  Colonel  Moore:  I  cannot  give 
the  time,  it  was  in  the  course  of  two  or  throe  weeks; 
when  I  swore,  the  restoration  of  Adjutant-General  and 
the  appointment  of  Secreta  y  of  War  ad  interim  was  on 
my  mind  ;  when  I  was  examined.  I  thought  the  appoint- 
ment as  Secretary  would  cease,  because  it  had  been  inti- 
mated to  me  by  the  President;  I  told  him  I  would  obey 
his  orders,  because  he  was  Commander-in-Chief;  I  did 
not  make  this  response  on  receiving  other  commissions,  as 
they  were  ordinary  ones,  and  this  was  an  extraordinary 
one,  a?  I  never  had  one  of  that  kiud  before.  (Laughter.) 

Q.  Did  you  go  to  Mr.  Stanton  between  the  18th  and  21  *t, 
and  tell  him  you  were  going  to  take  his  place?  A.  No, 
iir ;  I  was  at  the  War  Department  every  d;  y  in  the  mean- 
time; on  the  21st  the  President  sent  for  me  again,  but  I 
had  no  suspicion  as  to  what  ho  wanted  me  for,  and  after 
giving  me  the  two  papers,  the  notice  to  Mr.  Stanton  and 
the  appointment  of  myself  as  Secretary  ad  interim,  they 
being  first  read  by  Colonel  Moore,  the  President  said,  "I 
shall  uphold  the  Constitution  and  the  laws,  and  I  expect 
you  to  do  the  same;"  I  Baid,  '"Certainly  I  shall  do  so,  and 
shall  obey  your  orders." 

Q.  Let  me  see  if  I  have  got  this.  The  President,  you 
say,  came  out  with  two  papers,  which  he  handed  to 
Colonel  Moore ;  Colonel  Moore  read  them,  and  the  Presi- 
dent then  said :— "I  am  going  to  uphold  the  Constitution 
and  the  law,  and  I  want  you  to  do  the  same."  and  you 
eaid,  "I  will  obey  your  orders."  Why  did  you  put  in  that 
about  obeying  his  orders?  A.  I  suppose  it  was  very 
natural. 

Q.  W  hat  next  was  said?   A.  He  told  me  to  go  to  Mr. 
Stanton,  and  deliver  the  papers  to  him. 
Q.  Which  you  did?   A.  Yes. 

Q.  At  that  first  interview,  before  you  left  the  building, 
Mr.  Stanton  gave  you  a  letter.  A.  Yes,  sir. 

Q.  Then  yon  knew  that  he  did  not  intend  to  give  up  tho 
office?   A.  I  did. 

Q.  You  so  understood  fully?  A.  Yes. 

Q.  V on  went  back  and  reported  that  to  the  President? 

Q.  Did  you  report  to  him  that  Mr.  Stanton  did  not  mean 
to  give  up  the  office?  A.  I  reported  to  him  exactly  what 
Mr.  Stanton  had  said. 

Q.  Did  he  not  ask  you  what  you  thought  about  it  ?  A. 
He  did  not. 

Q.  Did  you  tell  him  ?   A.  I  did  not. 

Q.  You  reported  the  same  facts  to  him  which  made  the 
impresi-ion  on  your  own  mind  that  Mr.  Stanton  w«s  not 
going  to  give  up  the  office  ?  A.  I  did ;  I  reported  tho  facts 
of  the  conversation. 

6.  Hid  vou  tell  him  about  the  letter?   A.  No. 

Q.  Why  did  you  not?    A.  I  did  not  suppose  it  necessary. 

Mr  BLTTLEK-Whji,  here  was  a  letter  ordering  you  to 
desist. 

Mr.  STANBERY— I  object  to  your  arguing  to  the  wit- 
ness.  Ask  him  the  question. 

Mr.  BCTLER— Please  wait  till  the  question  is  asked  he- 
fore  you  object. 

To  the  Witness— Q.  You  had  a  letter  which  showed  that 


your  acts  were  illegal,  and  which  convinced  you,  as  yo» 
sav. 

Mr.  STANBERY— (Interrupting)— Reduce  the  question 
to  writing. 

Mr.  Bl TLER— I  shall  not  be  able  to  reduce  it  to  writing 
if  you  don't  sto;>  interrupting  me.  To  the  witness— Q.  You 
ha'd  a  letter  from  Mr.  Stanton,  which,  together  with  other 
facts  convinced  rou  that  Mr.  Stanton  did  not  intend  to 
give  up  the  office ;  now  with  that  letter  in  your  pocket,  why 
did  you  not  report  it  to  your  chief?  A.  I  did  not  think  it 
was  necessary;  I  reported  the  conversation. 

3.  Did  you  tell  the  President  that  Mr.  Stanton  had  given 
ers  to  General  Schriver  and  General  Townsend  not 
to  obey  you?   A.  I  think  I  did. 

Q.  Have  you  any  doubt  ab>  ut  it  in  your  own  mind?  A* 
I  don't  think  I  have  any  doubt  about  it. 

y.  So  that  I  understand  vou  to  say  the  President  re» 
plied.  "Very  well;  go  on  and  take  possession  of  the  office?" 
A.  1  think  so. 

Q.  Was  there  anything  more  said?  A.  I  thin'-:  not.  a* 
that  time. 
Q.  You  went  awav?  A.  Yes. 

Q.  About  what  time  of  the  day  was  that?  A.  About  one 
or  two  o'clock. 

Q.  You  told  Mr.  Wilkeson  that  you  meant  to  call  on 
General  Grant  lor  a  military  force  to  take  possession  of 
the  office:  did  you  mean  that,  or  was  it  mere  rhodomour- 
tade?  A.  I  suppose  I  did  not  mean  it;  I  have  never  had  it 
in  mv  head  to  use  force. 

Q.  You  did  not  mean  it?   A.  No. 

Q.  Was  it  merely  boast  and  bra??   A.  Yes. 

Q.  Did  you  again  tell  him  that  you  intended  to  use 
force  to  get  into  the  office?  A.  That  I  do  not  recollect; 
I  stated  it  to  him  once,  I  know. 

Q.  Can  you  not  tell  wheth  er  you  bragged  to  him  again 
that  evening?   A.  I  did  not  brag  to  him. 

Q.  Did  you  not  tell  him  at  Willard's  that  yon  meant  to 
use  force?  A.  1 t<  Id  him  cither  at  Willard"*  or  at  my 
own  house;  I  do  not  think  I  told  him  more  than  once. 

Q.  You  8a w  .Mr.  Burleigh  that  evening?   A.  Ye<.  sir. 

Q.  Did  you  tell  him  that  you  meant  to  use  force?  A.  The 
expression  that  I  ufed  was.  that  if  I  found  my  doors 
locked.  I  would  break  them  open. 

Q.  Did  he  not  put  the  question  to  you  in  this  form— What 
would  you  do  if  Stanton  did  not  go  out?  and  did  you  not 
say  you  would  put  him  out?  A.  Isuppose  I  did,  but  I  am 
not  certain. 

Q.  Did  he  not  then  say— Suppose  he  bars  the  door?  and 
did  not  you  say  you  would  break  the  door  down,  and  was 
that  brag?   A.  No,  that  was  not  brag;  1  meant  it  then. 

Q.  You  had  got  over  the  brag  at  that  time?  A.  When  I 
had  this  conversation  with  Mr.  Burleigh  I  felt  it. 

Q.  And  at  that  time  vou  really  meant  to  go  on  and  break 
down  the  do  .rs.  A.  Yes,  if  they  were  locked. 

Q.  And  vou  reallly  meant  to  use  force?  A.  I  meant 
what  I  said. 

Q.  What  you  Baid  to  him  you  meantUn  good,  solemn  o&9- 
nest?  A.  Yes. 

Q.  There  was  no  rhodomontade  then?  A.  No. 

Q.  And  having  got  over  the  playful  part  of  it,  and  think- 
ing the  matter  over,  you  come  to  the  conclusion  to  use 
force,  and  having  come  to  that  conclusion,  why  did  not 
you  use  it?  A.  Because  I  reflected  that  it  would  not 
answer;  I  might  produce  difficulty. 

Q.  What  kind  of  difficulty?  A.  I  suppose  bloodshed, 

Q.  What  else?  A.  Nothing  else 

Q.  Then  by  difficulty  you  mean  bloodshed?  A.  If  I 
used  force  I  supposed  I  would  be  resisted  by  force,  and 
blood  might  have  been  issued ;  that  us  any  answer. 

Q.  What  time  did  you  leave  Mr.  Burleigh,  or  Burleigh 
leave  you?  A.  It  was  after  night  when  he  came  there ;  his 
Visit  was  a  very  short  one. 

Q.  About  what  time  didhe  leave?  A.  About  nine  o'clock, 
I  suppose. 

Q.  How  long  was  it  after  Mr.  Burleigh  left;  was  it  he- 
fore  you  left  to  go  to  the  masquerade  ball?  A.  I  went 
there.  I  think,  about  half-past  nine  o'clock. 

Q.  Did  you  see  anybody  of  your  own  family  between  th« 
time  that  Mr.  Burleigh  left  and  the  time  you  started  for 
the  ball?    A.  Yes. 

Q.  Who?  A.  A  little  girl  next  door  was  going  with  my 
young  daughter  to  a  masquerade  ball,  and  I  went  with 
them. 

Q.  Yon  did  not  discuss  this  matter  with  them?  A.  I  did 
not. 

Q.  Did  vou  discuss  it  with  anybody  after  you  left  Mr. 
Burleigh?   A.  I  did  not. 

Q.  A  masquerade  ball  is  not  a  good  place  to  di*cu?s  high 
ministerial  duties,  is  it?  A,  I  should  think  not;  I  went 
there  solely  to  take  charge  of  my  little  girl  and  to  throw  off 
care ;  I  had  promised  her  two  days  before. 

Q.  Did  you  consult  auy  body  after  you  left  Mr.  Burleigh? 
A.  I  did  not. 

Q.  The  last  that  you  told  anybody  on  this  question  was 
when  yeu  told  Burleigh  in  solemn  earnest  that  you  were 
going  to  use  force,  and  then  you  went  to  the  ball,  and 
from  thence  to  bed.  and  saw  nobody  the  next  morning 
until  the  Marshal  came,  why  did  you  change  your  mind 
from  your  solemn  determination  to  use  force?  A.  I 
changed  it  soon  after,  but  cannot  say  when  I  had  changed 
before  1  was  arrested,  and  had  determined  not  to  use  force. 

y.  Did  you  tell  Mr.  Burleigh  that  the  reason  you  did  not 
use  force  was  because  you  had  been  arrested?  A.  I  do  not 
think  that  I  did  ;  I  had  no  doubt  that  Mr.  Stanton  would 
r>  i  - 1  any  attempt  to  take  possession  by  force,  and  that  to 
obtain  possession,  force  would  have  to  be  used. 

6.  Did  you  report  this  conclusion  to  the  President?  A, 
I  did  not  think  it  necessary ;  I  never  asked  the  President 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


lit 


for  advice  or  for  orders;  I  had  four  interviews  with  Mr. 
Stanton,  and  every  time.  Mr.  Stanton  refused; 
I  suggested  to  the  President  that  the  true  plan  would  be 
in  elder  to  get  possession  of  th«  paptirs.  to  call  upon  Gen. 
Grant;  I  wrote  a  draft  of  an  order  on  General  Graut  and 
left  it  with  the  President. 

O.  Did  you  sisn  it?  A.  Yes;  the  letter  is  dated  the  10th 
of  March ;  I  had  spoken  to  the  President  ocforc  about  the 
matur.  and  the  letter  was  to  be  issued  as  my  order,  and  it 
was  left  for  the  consideration  of  the  President ;  it  was  a 
peaceable  order,  and  I  had  no  idea  any  bloodshed  would 
grow  out  of  it;  I  have  attended  Cabinet  meetings,  and  been 
recognized  continually  as  Secretary  ad  interim  by  the 
President  and  Heads  of  Department  down  to  the  present 
hour. 

Q.  And  all  your  action  as  Secretary  ad  interim  has  been 
confined  to  attending  Cabinet  meetings?  A.  I  joined  in 
the  ordinary  conversation  that  took  place  at  the  meetincs, 
but  I  don't  know  that  I  gave  him  any  particular  advice  ; 
he  asked  me  several  times  if  I  had  any  busines*  to  lay 
before  him,  but  I  never  had  any.   (Laughter.  ^ 

Q.  The  President  did  not  agree  to  send  that  notice  to 
General  Grant,  did  he?  A.  When  I  first  spoke  to  liim 
about  it,  I  told  him  that  the  modu  of  getting  possession  of 
the  paper  was  to  write  a  note  to  General  Grant,  asking  him 
to  issue  an  order  calling  upon  the  heads  of  bureaus,  as 
they  were  military  men,  to  send  him  communications  de- 
signed for  the  President  or  for  the  Secretary  of  War ;  that 
was  one  mode. 

Q.  What  was  the  other  mode  thnt  you  suggested?  A. 
The  other  mode  was  to  require  the  mails  to  be  delivered 
from  the  post  office  to  me. 

0.  And  he  told  you  to  draw  up  the  order?  A.  No;  he 
did  not. 

Q.  B  it  you  did  ho?  A.  I  did  it  of  myself  after  having 
this  conversation. 

Q.  And  did  he  agree  to  that  suggestion  of  yours?  A.  He 
said  he  would  t  ike  it  and  think  about  it,  and  he  put  the 
paper  upon  his  desk. 

Q.  When  >ras  that?   That  was  on  the  10th. 

Q.  Has  he  ever  spoken  to  you  about  that  order  since? 
A.  I  think  I  may  have  mentioned  it. 

Q.  Did  he  ever  ask  you  to  know  where  the  troops  were 
about  Washington?   A.  He  never  did. 

Q.  Or  "  ho  had  charge  of  them?   A.  He  never  did. 

Q.  Did  you  tell  Colonel  Moore  that  you  were  going  to  the 
ball?  A.  1  think  not  -  he  mav  have  known  that  I  was 
going,  for  I  had  securer!  tickets  for  my  children  some  days 
Before. 

Q.  1  >id  the  President,  in  any  of  those  interviews  with 
you  as  his  Cabinet  counselor  or  Cabinet  adviser,  suggest  to 
vou  that  he  had  not  removed  Mr.  Stanton?  A.  Never;  he 
alwavs  said  that  Mr.  Stanton  was  out  of  office. 

Q.  Did  he  ever  tell  you  you  were  not  appointed?  A. 
No  sir. 

Q.  Have  you  not  always  known  you  were  appointed? 
A.  Yes,  sir. 

Q.  Has  he  not  over  and  over  again  told  j'ou  that  you 
were  appointed?  A.  Not  over  and  over  again;  I  do  not 
know  that  that  came  up  at  all. 

Q.  Will  vou  tell  what  you  meant  when  you  told  the 
President  that  you  were  going  to  uphold  the  Constitution 
and  the  laws?  A.  I  meant  that  I  would  be  governed  by 
the  Constitution  and  the  laws  made  in  pursuance  thereof. 

Q.  And  did  you  include  in  that  the  Tenure  of  Office  act? 
A.  i  C8,  so  far  as  it  applied  to  me. 

Q.  You  had  that  in  your  mind  at  the  time?  A.  Not  par- 
ticularlv  in  mv  mind. 

Q.  Did  the  President  at  any  time  when  you  have  seen 
hi'.n  give  you  any  direction*,  other  than  those  about  taking 
possession  of  the  War  office?  A.  He  has  told  me  on  sevej 
ral  occasions  that  he  wanted  to  get  some  nominations  sent 
up  which  are  Uing  on  Mr.  Stanton's  table,  and  he  could 
nut  get  them ;  he  did  not  get  them. 

Q.  What  did  he  tell  you  about  them?  A.  I  could  not  get 
them. 

Q.  And  ho  could  not  so  far  as  you  know?  A.  So  far  as 
I  know. 

Q.  And  he  complained  to  you?  A.  No ;  he  died  not  com- 
plain ;  he  said  he  wanted  them  as  some  of  them  were 
going  over;  I  twice  said  to  Mr.  Stanton  that  the  President 
wanted  these  nominations,  and  he  said  he  would  see  to  it; 
thin  wa^  while  acting  as  Adjutant-General;  the  testimony 
given  by  Mr.  Karsener  was  read  to  me,  and  I  was 
a.-<k.'d  it  it  was  correct,  and  I  did  not  object  to  any 
words  as  incorrect;  I  objected  to  manner,  aud  said  that 
I  did  not  use  the  word  "kicking;,"  but  that  it  was  Karsener 
said  it :  Mr.  Karsener  was  called  up  at  that  timo  and  asked 
by  the  tye  managers  whether  his  manner  was  playful,  and 
he  said  it  seemed  serious. 

The  cross-examination  was  continued  for  some  timo 
longer,  and  being  closed,  the  court  adjourned. 


PROCEEDINGS  OF  SATURDAY,  APRIL  II. 

The  managers  and  some  eight  or  ten  members  of 
the  House  were  in  attendance  this  morning.  After 
the  reading  of  the  journal, 

The  Twenty- first  Rule. 

Mr.  BINGHAM  rose  and  made  a  motion  on  the  part 
of  the  managers,  speaking  in  an  inaudible  tone,  to 


which  fact  Senator  CONKLTNG  called  attention.  By 
the  direction  of  tbe  Chief  Justice,  he  then  reduced 
it  to  writing,  as  follows: — 

The  mauagers  move  the  Senate  to  so  amend  rule 
twenty-first  as  to  allow  snch  of  the  managers  as  de- 
I  6ire  to  be  heard,  and  also  such  of  the  counsel  of  the 
Presideut  as  desire  to  be  heard,  to  speak  on  the  final 
I  arguments,  and  objecting  to  the  proyision  of  the  rule 
;  that  the  final  argument  shall  be  opened  and  closed  by 
j  the  managers  on  the  part  of  the  House. 
The  Chief  Justice  stated  the  question. 
Senator  POMEROY— If  that  is  in  the  natnre  of  a 
I  resolution,  under  our  general  rules  it  should  lie  over 
i  one  day  for  consideration. 

The  Chief  Justice  was  understood  to  coincide  in 
i  the  opinion. 

Mr.  BUCKALEW  moved  that  it  be  laid  over  until 
i  Mondav. 

I     Mr.  EDMUNDS  inquired  of  the  Chair  whether  the 
i  twenty-first  rule  dor.s  not  now  provide  by  its  terms 
that  this  privilege  mav  be  extended  to  the  managers 
and  counsel,  and  whether,  therefore,  any  amendment 
of  the  rule  is  necessary? 

The  Cnief  Justice  replied  in  the  affirmative,  and 
said  he  had  heard  no  motion  to  that  effect. 

Mr.  FRELINGHUYSEN  moved  tnat  such  an  order 
be  adopted. 

Mr.  POMEROY— I  have  no  objection  to  taking  tho 
vote  now. 

The  Chief  Justice— The  Senator  will  reduce  his 
motion  to  writing. 

Mr.  SHERMAN— If  it  is  in  order,  I  will  move  that 
the  twenty-first  rule  be  relaxed,  so  as  to  allow  persons 
on  each  side  to  speak  on  the  final  argument. 

The  Chief  Justice  decided  the  motion  out  of  order 
for  tbe  present,  and  Mr.Fielinghuysen  hiving  reduced 
his  motion  to  writing,  it  was  read,  as  follows  :— 

Ordered,  That  as  mnnv  of  the  managers  and  counsel  for 
the  President  be  permitted  to  speak  on  the  final  argument 
as  shall  desire  to  do  so. 

Mr.  HOWARD  hoped  it  would  lie  over  until 
Monday. 

Several  Senators— No!  no!  let  us  vote  on  it. 
Mr.  HOWARD— I  object  to  it. 

Mr.  TRUMBULL  said  it  did  not  change  the  rule, 
and  therefore  could  not  be  required  to  lie  over. 

The  Chief  Justice  decided  that,  objection  having 
been  made,  it  must  lie  over. 

Mr.  CONKLING— May  I  inquire  under  what  rule  it 
is  that  this  must  lie  over  upon  the  objectian  of  a  single 
Senator? 

The  Chief  Justice— The  Chief  Justice,  in  conduct- 
ing the  business  of  the  Court,  adopts  for  his  general 
guidance  the  rules  of  thw  Senate  sitting  in  legislative 
session,  as  far  as  they  are  applicable.  That  is  the 
reason. 

Mr.  CONKLING  called  attention  to  the  fact  that 
the  very  rule  under  discussion  provided  for  the  c:\se  by 
the  use  of  the  words  "nnless  otherwise  ordered." 

The  Chief  Justice — It  is  competent  for  the  Senator 
to  appeal  from  the  decision  of  the  Chair. 

Mr.  CONKLING— Oh,  no,  sir;  that  is  not  my  pur- 
pose. 

Mr.  JOHNSON  said  he  did  not  desire  to  debate  the 
question,  and  was  proceeding  to  make  a  remark  about 
the  order,  when  he  was  cut  short  by  the  Chief  Justice 
directing  the  counsel  for  the  President  to  proceed. 

General  Thomas  Makes  Corrections. 

Mr.  STANBERY  said  that  General  Thomas  desired 
to  make  some  corrections  in  hia  testimonv,  and  Gene- 
ral Thomas  took  the  stand  and  said:— Iwish  to  cor- 
rect my  testimony  yesterday ;  I  read  a  letter  signed 
by  Mr.  Stanton  and  addressed  to  me  on  the  21st  of 
February  ;  I  didn't  receive  the  copy  of  that  letter  un- 
til the  next  day  after  I  had  made  the  demand  for  the 
office;  the  Secretary  came  in  and  handed  me  the 
original;  my  impression  is  that  I  noted  in  that 
original  the  receipt;  I  then  handed  it  to  General 
Townsend  to  make  the  copy  that  I  road  here ;  I  had  it 
not  until  the  22d  of  February. 

Q.  Then  when  you  saw  the  President  on  tbe  after- 
noon of  the  21st  you  had  not  read  that  letter  from  Mr. 
Slanton?  A.  I  had  not.  The  next  correction  I  want 
to  make  is  this:  I  said  that  the  President  told  me  to  » 
take  possession  of  the  office;  he  expressed  it  "take 
charge"  of  tb.R  office. 

Q.  Are  you  certain  that  was  the  expression?  A.  I 
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am  positive;  I  was  asked  if  I  could  give  the  date  of 
my  brevet  commission  ;  don't  know  whether  it  is  im- 
portant or  not;  I  have  it  here;  the  date  is  12th  of 
Match,  1S65;  Mr.  Stanton  gave  it  to  me;  he  had  more 
than  once  intruded  to  give  it  to  me,  bnt  on  this  occa- 
sion, when  I  returned  from  my  duty,  I  said  the  time 
had  arrived  when  I  ouehf  to  have  the  commission, 
and  he  srave  it  to  me.  Here  is  another  point:  I  stated 
when  I  was  before  the  committee  of  the  House  man- 
agers. General  Butler  asked  the  clerk,  I  think  it  was, 
fur  the  testimony  of  Dr.  Burleigh  ;  he  said  he  hod  it 
not;  that  it  was  at  home;  I  don't  know  whether  he 
Baid  or  I  said  "It  makes  no  difference  ;"  he  asked  me 
a  number  of  questions  in  reference  to  that;  I  assented 
to  them  all:  I  never  heard  that  testimony  read ;  I 
never  heard  Dr.  Burleigh's  testimony,  nor  do  I  recol- 
lect the  questions,  except  that  they  were  asked  me, 
and  I  said  Dr.  Burleigh  no  doubt  would  recollect  the 
conversation  better  than  I. 

His  Cross-examination. 
Cross-examined  by  Mr.  BUTLEli— Q.  General 
Thomas,  how  many  times  did  you  answer  yesterday 
that  the  President  told  you  at  that  time  to  "take  pos- 
session of  the  otlice?"  A.  Well,  I  have  not  read  over 
my  testimony ;  I  have  not  read  over  any  testimony, 
arid  I  don't  know  how  many  times. 

Q.  Was  that  untrue  each  time?  A.  If  I  said  so.  it 
wis;  "rake  charge"  were  the  words  used. 

Q.  II;.  ve :  thq  any  memorandum  by  which  yon  can 
correct  that  expression?  If  so,  produce  it.  A.  I  have 
no  memorandum  with  me  here;  I  don't  know  that  I 
have  any;  I  have  not  looked  at  one  since  I  was  on 
the  stand ;  1  can  state  it  better  to-day  than  I  did  yes- 
terday, because  I  saw  and  read  that  evidence  as  re- 
ported;  I  gave  it  yesterday  myself,  and  I  know  better 
what  it  was  by  reading  it  than  when  I  testified  to  it; 
and  I  am  sure  the  words  were  "take  charge  of,"  and 
the  three  times  when  1  reported  to  him  that  Mr.  Stan- 
ton would  not  go  out  or  refused  to  go  out,  each  time 
he  said  "lake  charge  of  the  office;"  my  attention,  at 
the  time  he  siid  that,  was  not  called  to  the  difference 
between  the  words  "take  charge  of  the  office"  and 
"take  possession  of  the  office;"  but  I  recoliect  it  dis- 
tinctly now,  because  I  know  that  was  the  expression  ; 
I  have  always  known  that  that  was  i  he  expression  ;  I 
made  the  mistake,  because  I  think  the  words  were  put 
into  my  month. 

Q.  Just  as  Mr.  Karener  did?  (Laughter.)  A.  Yes, 
sir;  1  don't  know  that  I  am  in  the  habit  when  any- 
body puts  words  into  my  month,  of  taking  them; 
after  I  and  Karsner  were  summoned  here  as  wit- 
nesses, I  went  and  quarreled  with  him;  I  had  some 
words  with  him  in  the  room  here  adjoining  (indicating 
the  door  behind  him) ;  I  called  him  a  liar  and  a  per- 
jurer. (Luighter.)  Liar  and  perjuer!  Both;  I  did 
certainlv  call  him  a  liar  and  a  perjurer;  1  knew  that 
he  and  I  were  both  in  the  witness-room  waiting  to  he 
called,  and  I  knew  he  was  here  for  that  purpose; 
while  he  was  there  I  undertook  to  talk  with  him  about 
his  testimony ;  I  stated  to  him  in  two  instances ;  I 
will  give  them  to  you. 

Q."  Answer  my  question.  I  asked  yon  this  question : 
whether  yon  undertook  to  talk  to  him  about  the  testi- 
mony? A.  I  don't  know  who  introduced  the  conver- 
sation ;  certainly  not  I,  I  don't  think,  for  he  was  there 
for  some  time  before  I  spoke  to  him. 

Q.  Did  you  speak  first  or  he?  A.  That  I  don't  re- 
c  .11. 

Q.  Did  yon  tell  him  that  he  was  a  liar  and  perjurer 
at  that  time?  A.  I  did  tell  him  that  he  was  a  liar, 
and  rnav  have  said  he  was  a  perjurer. 

Q.  Did  you  offer  violence  to  him  except  in  that 
way?  A.  I  was  then  in  full  uniform,  as  I  am  now— 
nv:j->r-'_'enerars  uniform. 

Q.  Another  question  I  want  to  ask  you  which  was 
om.tted:  Do  yon  still  intend  to  take  charge  or  pos- 
se* trion  of  the  office  of  Secretary  of  War?  A.  Firmly 
—I  do;  I  bare  never  said  to  any  person  within  a  few 
days  that  we  will  have  that  fellow  (meaning  Mr. 
Stunion)  oat  of  it  or  sink  the  ship— never. 

Q.  Did  you  say  to  Mr.  Johnson  anything  to  that 
effec?   A.  Not  that  I  hiiye  any  recollection  of. 

t£.  Do  you  know  whether  you  did  or  not?  A.  What 
Mr.  Johnson  do  you  mean? 

(J.  1  mean  D.  B.  Johnson.  A.  There  was  a  Mr. 
Johncon  came  lo  see  me  at  my  house  in  reference  to 
another  matter;  we  may  have  had  Borne  conversation 
about  this. 

il.  W  nen  was  that  that  Mr.  Johnson  came  to  your 
honker   A.  I  hardly  recollect. 

CJ.  About  how  long  ago?  A.  Iam  trying  to  recol- 
lect now.   Bm  came  to  mo  about  the  business  of— 


Q,  Never  mind  what  the  business  was;  what  waa 
said?  A.  I  want  to  call  it  to  mind ;  I  have  a  right  to 
do  that,  I  think. 

Q.  But  not  to  state  it?  A.  (After  a  pause)  I  can 
hardly  state,  but  recently;  not  very  lone  ago. 

Q.  Within  two  or  three  days?  A.  No,  sir,  before 
that;  I  think  it  is  more  than  a  week. 

Q.  Let  me  give  yon  a  date,  as  far  back  as  Friday 
week?  A.  I  don't  know  about  that. 

Thomas  in  a  Joking  Mood. 

Q.  Wa6  it  longer  than  that?  A.  I  did  not  charge  my 
memory  with  it ;  it  was  a  private  conversation  that  we 
had;  I  was  joking  then.  (Laughter.) 

Q.  Dili  you,  joking  or  otherwise,  use  the«e  words:  — 
"We  will  have  Stanton  out  if  we  have  in  sink  the 
ship?"  A.  I  have  no  recollection  of  using  any  such 
expression. 

R.  Did  you  make  use  of  any  expression  equivalent 
to  it?   A.  I  have  no  recollection  of  it. 

Q.  Have  you  such  recollection  of  what,  yon  did  say 
as  to  know  what  yon  did  not  say?  A.  I  have  not  ;  "I 
would  rather  Mr.  Johnson  would  testify  himself  as  to 
the  conversation. 

Q.  Do  you  deny  that  you  said  so?  A.  Well,  I  vvm't 
deny  it,  because  I  do  not  know  that  I  did.  (Laugh- 
ter.) 

Q.  Yon  say  you  would  rather  he  would  testify  ;  we 
will  try  and  oblige  yon  in  that  respect;  hut  if  you  did 
say  so,  was  it  true,  or  was  it  merely  brag?  A.  You 
may  call  it  what  yon  please. 

(£.  What  do  yon  call  it?   A.  I  do  not  call  it  brag. 

(£.  What  waft  it?  A.  It  was  a  mere  conversation 
whatever  was  said  ;  I  didn't  mean  to  nse  any  influence 
against  Mr.  Stanton  to  get  him  out  of  office. 

Q.  What  did  yon  mean  by  the  expression  that  "you 
would  have  him  out  if  yon  sink  the  sink  the  ship.  A. 
I  say  that  I  do  not  know  that  I  used  that  expression. 

Q,.'  We  will  show  that  by  Mr.  Johnson ;  but  I  am  as- 
suming that  you  did  use  it,  and  I  ask  you  what  meau- 
iug  did  yon  have? 

Mr.  E VARTS— Yon  have  no  right  to  assume  that 
Mr.  Johnson  will  testify  that;  he  has  not  said  so  yet. 

Witness— I  cannot  say  what  the  conversation  w*6j 
Mr.  Johnson  was  there  on  official  business  connected 
with  the  dismissal  of  an  officer  from  the  army. 

Mr.  BUTLER— Then  you  were  joking  on  that  sub- 
ject?   A.  Certainly. 

Q.  Did  you  ever  see  Mr.  Johnson  before?  A.  I  do 
not  recollect,  possibly  1  may  have  seen  him. 

Q.  Have  you  ever  seen  him  since?  A.  Not  to  my 
knowlege. 

Q.  Here  was  a  straneer  who  called  upon  you  upon 
official  business  connected  with  the  army,  and  did  yon 
go  to  joking  in  that  way  with  him,  a  total  stranger? 
A.  I  knew  him  as  the  lawyer  employed  by  Colonel 
Belger  to  get  him  reinstated." 

6.  Who  was  a  stranger  to  you?   A.  I  think  he  was. 

(,».  And  did  you  go  to  joking  with  a  stranger  on 
such  a  subject?  A.  Certainly;  we  had  quite  a  fami- 
liar talk. 

Q.  And  that  is  the  only  explanation  you  can  give  of 
the  conversation?   A.  It  is  sufficient,  I  think. 

Q.  Sufficient  or  not.  is  it  the  only  one  you  can  give? 
A.  It  is  the  only  one  I  do  give. 

Q.  And  is  it  the  only  one  yon  can  give?   A.  Yes. 

Q.  Did  anybody  talk  to  you  about  your  testimony 
since  you  left  the  staud  yesterday?  A.  I  suppose  I 
have  talked  with  a  doxen  persons;  several  persons 
met  me  and  said  they  were  very  glad  to  hear  my  testi- 
monv ;  I  was  met  to-day  by  several,  who  spoke  to  me 
jocularly  abont  my  taking  an  •qual  drink  with  the  Se- 
cretary of  War;  I  have  talked  with  my  own  family 
about  it. 

(£.  Has  anybody  talked  with  you  abont  this  point 
when  you  changed  your  testimony?  A.  I  came  here 
this  morning  and  saw  the  managers,  and  told  them. 

Mr.  BUTLElt— Yon  don't  mean  the  managers? 

Mr.  EVARTS  suggested  that  he  meant  the  counsel 
for  the  President. 

Witness— I  meant  the  counsel  for  the  Prenident. 

Mr.  BUTLER— Did  you  talk  with  anybody  before 
that  on  these  points?  A.  Yes,  with  General  Town- 
send  this  morning. 

<,».  The  Assistant  Adjutant-General,  but  with  no- 
bouy  else?  A.  I  have  said  no,  and  I  am  sure,  (laugh- 
Ur) ;  I  did  not  receive  a  letter,  a  copy,  or  note  from 
Mr.  Stanton  on  the  21st  of  February ;  1  said  yesterday 
that  he  gave  me  the  original ;  I  have  not  seen  that  ori- 
ental since;  the  date  was  noted  on  that  original ;  the 
one  I  read  here  was  given  on  the  22d  of  February;  it 
wus  hauded  to  General  Towneend,  and  he  made  a 
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copy ;  that  was  on  the  22d ;  it  waa  dated  the  21ft ;  it 
was  prepared  the  day  before,  I  believe. 

Q.  Don  you  mean  to  take  all  back  that  was  said  in 
General  Schriver's  room  about  your  not  going  on  with 
the  office,  or  about  their  not  obeying  you  on  the  after- 
noon of  the  2l8t?  A.  Oh,  ye*,  it  waa  the  22d,  I  think  ; 
General  Townsend  waa  there  on  the  2lst. 

Q.  Then  on  the  21st  there  was  nothing  said  about 
any  one  obeyiug  you?  A.  I  think  not;  I  think  there 
wa6  not  anything  paid  about  not  obeying  me  ;  there 
was  nothing  said  about  not  obeying  me  ou  the  21st  at 
all,  I  think. 

O.  And  you  never  reported  to  the  President  that 
Mr.  Stautou  said  on  the  21st  he  wou'd  not  obev  you? 
A.  I  reported  to  the  President  the  two  conversations 
I  had  with  him  ;  on  the  21st  there  was  no  such  conver- 
sation as  I  testified  to,  that  is,  not  in  reference  to 
that ;  there  was  no  conversation  at  all  as  to  General 
Townsend  not  obeving  me  on  the  21s'.. 

Q.  Then  when  you  told  us  yesterday  that  you  re- 
ported that  to  the  President,  and  that  you  got  his  an- 
swer to  it,  all  that  was  not  so?  A.  (With  emphasis) 
That  was  not  so. 

G.  Now  for  another  matter.  When  were  you  ox- 
amined  before  the  committee! 

Witness— What  committee?  I  nave  been  examined 
twice. 

Thomas  Bothered. 

Q.  You  were  er-imined  before  the  Committee  of  the 
House,  not  the  managers,  and  in  answer  to  this  ques- 
tion. "Did  you  make  any  report  on  Friday  of  what 
transpired?  did  you  not  use  these  words:— 'Yes,  sir ; 
I  saw  the  President  and  told  him  what  had  occurred;' 
he  said,  'Well,  go  along  aud  administer  the  depart- 
ment.' A.  When  I  stated  what  had  occurred  with 
Mr.  Stanton,  he  said  to  me:— 'You  must  just  take 
possession  of  the  department  aud  carry  on  the  busi- 
ness.' 

Q.  Did  you  swear  that  before  the  committee?  A.  I 
say,  as  I  said  before,  that  1  was  mistaken  then. 

Q.  That  is  not  the  question.  The  question  is  did 
you  swear  it?  A.  If  that  is  there  I  suppose  I  swore  it. 

(,).  Wa6  it  true?  A.  No;  I  never  used  the  words  to- 
getiicr;  I  wish  to  make  one  statement  in  reference 
to  that  very  thing;  I  was  called  there  hastily;  a  great 
many  events  had  transpired;  I  requested  on  two  oc- 
casions that  the  committee  would  let  me  wait  aud 
consider;  the  committee  refused,  and  would  not  let 
me.  and  pressed  me  with  questions. 

Mr.  BUTLER— Q.  Wheu  was  that?  A.  When  I  was 
called  before  that  committee,  on  the  evening  of  the 
trial. 

Q.  February  26?  A.  Yes ;  I  went  there  after  getting 
through  that  trial,  and  on  two  occasions  I  requested 
the  committee  to  postpone  the  examination  uutil  the 
next  morning,  until  I  could  go  over  the  matter,  but 
that  was  not  allowed  me. 

Q.  Did  you  make  any  such  request?  A.  I  did, 
twice. 

Q.  From  whom?  A.  From  those  who  were  there; 
the  committee,  I  think,  was  pretty  full ;  I  do  not  know 
whether  Mr.  Stevens  was  there;  he  was  tnerc  a  por- 
tion of  the  time,  but  I  do  not  know  whether  he  was 
there  at  that  particular  time. 

Iiorenzo  Wants  Time  to  Consult  his  Mind. 

Q,  Do  you  tell  the  Senate,  on  your  oath,  that  you 
requeeted  the  committee  to  give  you  time  to  answer 
a  question,  and  that  the  committee  refused.  A.  I  re- 
quested that  the  examination  might  be  deferred  until 
the  next  morning,  when  I  could  have  an  opportunity 
to  go  over  the  matter  in  my  own  mind;  that  was  not 
granted  ;  there  was  no  refusal  made,  but  I  was  pressed 
with  questions;  then  there  is  another  matter  I  want 
to  say;  I  came  in  to  correct  that  testimony  because 
there  are  two  things  confounded  in  it,  in  reference  to 
the  uate  of  my  appointment  as  Adjutant-General  and 
the  date  of  my  appointment  as  Secretary  of  War  ad 
interim;  I  supposed  the  committee  was  asking  in  re- 
ference to  the  first  and  that  is  the  reason  why  these 
two  things  got  mixed  up;  when  I  went  there  "to  cor- 
rect the  testimony  I  was  told  to  read  it  over;  I  found 
this  mistake,  and  I  found  that  some  of  it  was  not 
English ;  I  thought  something  was  taken  down  too 
that  I  did  not  say ;  the  committee  would  not  permit 
me  to  correct  the  manuscript,  but  I  put  the  correc- 
tions at  the  bottom,  just  in  a  hasty  way,  and  I  sup- 
pose it  is  on  that  paper  that  you  hold  in  your  hand. 

Mr.  BUTLER— We  will  come  to  that.  Q.  Have  you 
got  through  with  your  statement?   A.  I  have. 

Q.  Very  well.   Did  you  not  come  aud  ask  to  see 


your  testimony  as  it  was  taken  down  before  the  com- 
mittee?  A.  I  went  to  the  clerk  and  saw  him. 

Q.  Did  he  give  you  the  report  which  I  hold  in  my 
baud?  A.  He  was  not  in  the  firs;  time,  and  I  came 
the  next  day ;  that  day  he  handed  it  to  me,  and  he 
went  twice.  I  think,  to  some  member  of  the  commit* 
tee,  I  do  not  know  who,  tor  instructions;  I  said  I 
wanted  to  make  the  report  decent  English,  and  I 
wanted  to  know  whether  I  could  not  correct  the 
manuscript,  and  he  reported  that  I  might  aiake  my 
corrections  in  writing;  I  think  I  re;id  the  whole  testi- 
mony over ;  I  am  not  certain ;  I  do  not  know  that  I 
did ;  I  came  to  correct  this  first  portion  it  particu- 
larly ;  that  was  the  reason  I  went  there. 

Q.  Did  you  want  to  correct  any  other  portion  of  it? 
A.  The  first  part  only:  it  referred  to  a  mistake,  as  to 
the  time  about  my  mixing  up  the  appointment  of  Ad> 
jutant-General  and  Secretary  of  War  ad  interim;  it 
had  reference  to  a  notification  given  to  me  by  the  Pre- 
sident to  be  Secretary  of  War  or  of  Adjutant-General; 
that  was  mixed  up;  I  stated  that  I  received  that  noti- 
fication from  Colonel  Moore;  Colonel  Moore  did  ;;ive 
me  a  notification  tiiat  I  would  probably  be  put  back  as 
Adjutant-Geueralf  but  hs  did  not  give  me  a  notifica- 
tion that  I  would  probably  be  appointed  Secretary  of 
War,  and  it  was  that  that  I  wished  to  correct ;  that 
was  the  principal  correction;  I  did  not  want  to  cor- 
rect anything  else,  but  if  anything  else  was  wrong  I 
did;  I  wished  to  correct  any  errors,  whatever  they 
might  be;  I  then  went  over  my  testimony  and  cor- 
rected such  portions  as  I  pleased  ;  I  had  the  privilege 
to  do  that,  of  course,  and  I  wrote  out  here  on  portions 
of  two  sheets  my  corrections ;  this  is  m y  handwriting ; 
it  is  my  own  handwriting,  and  I  signed  it  "Lorenzo 
Thomas,  Adjutant-General." 

Q.  Now  having  read  over  your  testimony,  did  you 
correct  anything  in  that  portion  of  it  where  you  are 
reported  as  saying  that  the  President  ordered  you  to 
go  forthwith  and  take  possession  and  administer  the 
office?  A.  I  do  not  think  I  made  any  such  correction 
as  that. 

Q.  You  swear  that  that  was  not  true?  A.  I  have 
said  to. 

Q.  Why  didn't  you  correet  if  A.  I  have  thought 
the  matter  over  since. 

Stanhery  Asks  a  Question. 

Re-direct  examination  by  Mr.  STANBERY.  Q.  I 
found  in  the  report  of  your  testimony,  given yester* 
day,  that  in  your  original  examination  you  were"  asked 
thit.  question  :— What  occurred  between  the  President 
and  yourself  at  the  second  iuterview,  on  the  21st  of 
February?"  Your  answer  given  is  this:— "I  stated  to 
the  President  that  I  had  delivered  the  communication 
aud  that  he  gave  this  answor,  'Do  you  wish  me  to 
vacate  at  once,  or  will  you  give  me  time  to  take  away 
my  private  property?'  and  that  I  answered,  'at  youl 
pleasure ;'  I  then  stated  that,  after  delivering  the  copy 
of  the  letter  to  him,  he  said,  *I  do  not  know  whethei 
I  will  obey  your  instructions  or  resist  them;'  this  I 
mentioned  to  the  President;  his  answer  was,  'Very 
well;  go  on  and  take  charge  of  the  office;  perform 
the  duty.'"  Now,  did  the  President  aay  that?  A. 
Yes,  sir. 

Ad  Interim  in  a  Muddle. 

Mr.  BUTLER— Q.  Then  yon  mean  to  say,  in  answer 
to  Mr.  Stanbery,  that  you  got  it  all  right,  and  that  in 
answer  to  me  von  got  it  all  wrong?  A.  Yes,  in  refer- 
ence to  vour  examination. 

Mr.  BUTLER— That  is  all. 

Mr.  STANBERY  intimated  that  connsel  would  agafn 
call  General  Thomas  after  they  got  iu  some  record  evi- 
dence. 

Mr.  BUTLER  said  they  might  call  him  any  time. 
I  lieutenant -(General  Sherman  Sworn. 

Lieutenant-General  William  T.  Sherman,  who  ar> 
peared  in  the  undress  uniform  of  his  rank,  was  next 
sworn  aud  examined  by  Mr.  STANBERY— I  was  if> 
Washington  last  winter;  1  arrived  here  about  the  4th 
of  December;  remained  here  two  months,  until  about 
the  3d  or  4th  of  February;  I  came  here  as  a  member 
of  the  Indian  Peace  Commission  ;  I  had  no  other  busk 
uess  here  at  that  time ;  subsequently  I  was  assigned 
to  a  board  of  officers,  or-anized  under  a  law  of  Con?, 
gross,  to  make  articles  of  war  and  regulations  tor  the 
army ;  as  to  the  dale  of  that  assignment  I  can  procure 
the  "order,  which  will  be  perfect  evidence  as  to  the 
date ;  it  waa  written  within  ten  days  of  my  arrival 
here;  I  think  it  was  about  the  middle  of  December 
that  the  order  was  issued;  I  had  a  double  duty  for  a 
few  days ;  during  that  time,  from  the  4th  of  December 
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to  the  31  or  4th  of  Fehruary,  I  had  several  interviews 
with  the  President;  I  saw  him  alone,  when  there  was 
Ho  persons  present  bnt  the  President  and  myself;  I 
saw  him,  also.  In  company  with  General  Gran*,  once, 
and  I  think  twice;  I  had  several  interviews  with  him 
In  reference  to  the  case  of  Mr.  Stanton. 

Mr.  BINGHAM— We  desire,  without  delay,  to  re- 
spectfully submit  onr  objections  to  this,  declining, 
however,  to  argue  it.  We  submit  our  objections,  be- 
lieving it  our  duty  as  Representatives  of  the  House  to 
do  so. 

Mr.  STAN BERY— Objections  to  what? 

Mr.  BINGHAM— To  the  declarations  of  the  Presi- 
dent touching  any  matter  involved  in  this  issue  not 
made  at  the  time  when  we  have  called  them  out  our- 
selves.  They  are  not  competent  evidence. 

Mr.  STANBERY— Allow  me  to  come  to  some  ques- 
tion that  we  can  start  upou.  This  is  merely  intro- 
ductory. You  will  soon  see  the  object  of  the  exami- 
nation of  General  Sherman. 

Mr.  BINGHAM— I  understand  the  object  to  be  to 
prove  his*  conversation  with  the  President. 

The  Chief  Justice— No  question  of  that  kind  has 
been  asked  yet. 

Mr.  BINGHAM— We  understand  it. 

Mr.  STANBERY— WTe  will  come  to  that  point.  [To 
the  witness.]  While  you  were  here,  did  the  Presi- 
dent ask  you  if  you  would  take  charge  of  the  office  of 
the  Department  of  War  on  the  removal  of  Mr.  Stauton? 

Mr.  BL'TLER-  Stop  a  moment.  I  object,  and  ask 
that  that  question  be  reduced  to  writing. 

Mr.  STANBERY— Do  you  object  to  the  question 
because  it  is  leading,  or  do  you  object  to  it  in  sub- 
stance ? 

Mr.  BUTLER— I  object  to  it  for  every  reason. 
Please  put  your  question  in  writing. 

Mr.  STANBERY  to  witness— At  what  time  were 
those  interviews  ? 

[Witness  referred  to  some  memoranda  to  find  the 
dates.] 

Mr.  STANBERY— Had  you  an  interview  with  him 
before  Mr.  Stanton  came  back  into  the  office,  and 
While  General  Grant  was  still  in  it?    A.  Yes,  sir. 

Q,  Of  a  social  nature?  A.  Entirely  so,  before  that 
time. 

Q,  Had  you  an  interview  with  him  before  that  ?  A. 
I  had.  The  day  following  Mr.  Stau ton's  return,  I 
think;  General  Grant  was  also  present. 

Q.  What  did  that  interview  relate  to  ? 

Mr.  BUTLER --Stop  a  moment.  Put  the  question 
in  writing. 

Mr.  S  r  ANBERY— The  question  is  what  did  it  re- 
late to? 

Mr.  BUTLER— I  object  to  that. 

Mr.  STANBERY  to  witness-Well,  then,  did  it  re- 
late to  the  occupation  of  the  War  Drpartment  by  Mr. 
Stanton?   A.  It  did. 

Q.  Now,  what  was  it? 

Mr.  BUTLER— stop  a  moment.  I  object  to  that. 
Put  your  motion  in  writing. 

Q.  By  Mr.  STANBERY.  -  What  conversation 
passed  between  you  and  the  President? 

Mr.  BUTLER -Excuse  me.  I  asked  to  have  the 
question  in  writing. 

The  Chief  Justice— The  counsel  will  please  put 
the  question  in  writing. 

The  question  was  reduced  to  writing,  as  follows:— 

Q  At  that  interview  what  conversation  took  place 
between  the  President  and  you  in  reference  to  the  re- 
moval of  Mr.  Stauton? 

Mr.  BUTLER— To  that  we  object.  I  suppose  we 
can  agree  as  to  the  date.  It  was  the  14th  of  January. 
On  the  13th  Mr.  Stanten  was  reinstated,  and  the  14th 
was  the  day  after. 

Mr.  STANBERY,  to  witness— Can  you  give  us  the 
date  of  that  conversation  ?  Witness  referring  to  a 
memorandum  which  he  held— Mr.  Stanton  was  rein- 
stated in  possession  of  his  office  as  Secretary  of  War 
pn  Tuesday,  the  13th  of  January,  and  the  conversa- 
tion occurred  on  Wednesday,  the  14th. 

The  Chief  Justice— The  Chief  Justice  thinks  the 
qneetion  admissible  within  the  principle  of  the  deci- 
sion already  mads  by  the  Senate,  but  he  will  be  pleased 
to  put  ibe  question  to  the  Senators. 

Senator  CONNES8  demanded  the  yeas  and  nays  on 
the  admission  of  the  question. 

Mr.  STANBERY  r<w>e  to  argue  the  point,  ne  said 
the  counsel  for  the  President  ask  merely  to  state  the 
ground  on  which  they  claim  to  put  the  question.  We 
expect  to  prove  by  General  Sherman- 
Mr.  BUTLER— Interrupting.  I  object  to  your  stating 
that,  I  did  not  ask  that.  That  is  an  ntlempt  to  get  be. 
fore  the  court,  I  mean  before  the  Senate  the  testi- 


mony by  the  statement  of  counsel.  The  question 
solely  is  whether  the  declaration  of  the  President  can 
be  given  in  evidence— what  the  declarations  are  it 
would  be  improper  to  state  because  that  would  be  beg- 
ging the  whole  question  and  attempting  to  get  them 
in  that  way  by  a  recital  by  the  counsel.  The  whole 
question  is  whether  any  declaration  of  the  President 
can  be  competent  evidence.  Therefore  there  is  no  oc- 
casion to  state  what  the  conversation  was. 

Mr.  STANBERY— Do  you  propose  to  argue  it? 

Mr.  BUTLER — We  do  not  wish  to  argue  it. 

Mr.  STANBERY— Then  I  will:— 

Stanbury's  Argument. 

Mr.  Chief  Justice  and  Senators:— The  testimony 
which  we  expect  to  elicit  from  General  Sherman  I 
look  upon  as  vital,  as  admissible,  and  at  testimony 
which  we  are  entitled  to  have,  npon  legal  grounds 
well  understood  and  perfectly  unanswerable.  I  pre- 
sume I  can  savin  argument  what  we  expect  to  prove. 
First  of  all,  what  is  shown  here?  What  is  the  point 
which  the  gentlemen  assume  to  make  against  the 
President?  Let  these  gentlemen  speak  for  themselves. 

First.  I  read  from  the  honorable  manager  who 
opened  the  case,  on  page  94  of  his  argnment:— 

"Having  shown  that  the  President  wilfully  violated 
the  act  of  Congress  without  justification,  both  in  the 
removal  of  Mr.  Stanton  and  the  appointment  of  Mr. 
Thomas,  for  the  purpose  of  obtaining  wrongfully  pos- 
session of  the  War  Office  by  force,  if  need  be,  and  cer- 
tainly by  threats  and  intimidations,  for  the  purpose  of 
controlling  its  appropriations  through  its  ad  interim 
chief,  who  shall  say  that  Andrew  Johnson  is  not  guilty 
of  the  high  crime  and  misdemeanors  charged  against 
him  in  the  first  eight  articles?" 

Then,  on  page  109,  speaking  of  the  orders  of  remo- 
val, he  says :— "These  and  his  concurrent  acts  show 
conclusively  that  his  attempt  to  get  the  control  of  the 
military  force  of  the  government  by  the  seizing  of  the 
Department  of  War  Mtas  done  in  pursuance  of  hie 
general  design,  if  it  were  possible,  to  overthrow  the 
Congress  of  the  United  States,  and  he  now  claims  by 
his  answer  the  right  to  control,  at  his  own  will,  for 
the  execution  of  this  very  design,  every  officer  of  the 
army,  navy,  civil  and  diplomatic  service  of  the  United 
States."  Then,  ou  page  99, ne  says :— "Failing  in  his  at- 
tempt to  get  full  possession  of  the  office  through  the 
Senate,  be  had  determined,  as  he  admits,  to  remove 
Stanton  at  all  hazards,  and  endeavored  to  prevail  on 
the  General  to  aid  him  in  so  doing.  He  declines.  For 
that  the  respondent  quarrels  with  him,  denounces 
him  in  the  newspapers,  and  accuse*  him  of  bad  faith 
and  untruthfulness.  Thereupon  asserting  his  prero- 
gatives as  Commander-in-Chief,  he  creates  a  new  mili- 
tary department  of  the  Atlantic. 

"He  attempted  to  bribe  Lieutenant-General  Sherman 
to  take  command  of  it  by  promotion  to  the  rank  of 
General  by  brevet,  trusting  that  his  military  services 
would  compel  the  the  Senate  to  confirm  him.  If  the 
respondent  can  get  a  General  by  brevet  appointed,  he 
can  then,  by  simple  order,  put  him  on  duty  according 
to  bis  brevet  rank,  and  thus  have  a  General  of  the 
Army  in  command  at  Washington,  through  whom  he 
can  transmit  hie  orders  and  comply  with  the  act 
|  which  he  did  not  dare  transgress,  as  be  had  approved 
i  it,  and  get  rid  of  the  hated  General  Grant.  Sherman 
spurned  the  bribe. 

"The  respondent,  not  discouraged,  appointed  Major- 
General  George  H.  Thomas  to  the  same  brevet  rank, 
but  Thomas  declined.  What  stimulated  the  ardor  of 
the  President  just  at  that  time,  almost  three  years 
after  the  war  closed,  but  just  after  the  Senate  had  rein- 
stated Mr.  Stanton,  to  reward  military  service  by  the 
appointment  of  generals  by  brevet?  Why  did  his  zeal 
of  promotion  take  that  form  and  no  other?  There 
were  many  other  meritorious  officers  of  lower  rank 
desirous  of  promotion.  The  purpose  is  evident  to 
every  thinking  mind,  ne  had  determined  to  set  aside 
Grant,  with  whom  he  had  quarreled,  either  by  force 
or  fraud,  either  in  conformity  with  or  In  spite  of  the 
act  of  Congress,  and  control  the  military  power  of 
the  country.  On  the  21st  of  February  (for  all  these 
events  cluster  nearly  about  the  same  point  of  time), 
he  appoints  Lorenzo  Thomas  Secretary  of  War,  and 
orders  Mr.  Stanton  out  of  the  office.  Mr.  Stanton  re- 
fuses to  go.  General  Thomas  is  about  the  streets, 
declaring  that  he  will  put  him  out  by  force  (kick  him 
out);  he  has  caught  his  master's  words." 

Still  more  clearly  to  the  point  is  the  argument  in  re- 
ference to  the  admission  of  Mr.  Chandler's  testimony, 
which  we  find  on  page  251.  They  had  called  Mr. 
I  Cooper  to  show  the  intent  of  the  President  to  get  Mr. 
•  Chandler  into  the  Treasury  Department,  in  the  carry 
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tng  out  of  his  alleged  conspiracy  by  controlling  the  re- 
quisitions of  the  Treasury  Department,  and  time  con- 
trolling the  purse  as  well  as  the  sword  of  the  nation. 
The  only  question  is.  says  the  learned  manager,  is 
this  competent  if  we  can  show  it  was  one  of  the  ways 
and  means? 

The  difficulty  that  rests  in  the  minds  of  my  learned 
friends  on  the  other  side  is,  that  they  cluster  every- 
thing about  the  21st  ot  Febrnarv,  1863.  They  seem  to 
forget  that  the  act  of  the  21st  of  February,  186S,  was 
only  the  culmination  of  a  jmrpose  formed  long  before, 
as  in  the  President's  answer  he  sets  forth  to-wit:— "As 
early  as  the  12th  of  August,  1867  *         *  * 

"To  carry  it  out  there  are  various  things  to  do.  He 
must  get  control  of  the  War  Office,  but  what  good  does 
that  do  if  he  cannot  get  somebody  who  shall  be  his 

Krvant,  his  slave,  dependent  on  his  breath  to  answer 
c  requisitions  of  his  pseudo  officer  whom  he  may  ap- 
point, and,  therefore,  he  began  when  Stanton  was 
Suspended,  and  as  early  as  the  12th  of  December  he 
bad  got  to  put  this  suspension  and  the  reasons  for  it 
before  the  Senate,  and  he  knew  it  would  not  live 
there  oi.e  moment  after  it  got  fairly  considered.  Now 
he  begins;  what  is  the  first  thing  he  does?  To  get 
someoodv  in  the  Treasury  Department  that  will  mind 
me  precisely  as  Thomas  will  if  I  cau  get  him  in  the 
War  Department?  That  is  the  first  thing,  and  there- 
upon, without  any  vacancy,  he  must  make  an  appoint- 
ment. The  difficulty  that  we  find  is,  that  we  are 
obliged  to  argue  our  case  step  by  step  on  a  single 
point  of  evidence.  It  is  one  of  the  infelicities  always 
of  putting  in  a  case  that  sharp,  keen,  ingenious  coun- 
sel cau  insist  at  ail  steps,  on  impaling  you  upon  a 
point  of  evidence,  and,  therefore,  I  have  got  to  pro- 
ceed a  little  further. 

"Now,  our  evidence,  if  you  allow  it  to  come  in,  is:— 
First,  that  he  made  this  apuoiutment ;  that,  this  fail- 
ing, he  sent,  it  to  the  Senate,  and  Cooper  was  rejected. 
Still  determined  to  have  Cooper  in,  he  appointed  him 
ad  interim,  precisely  as  this  ad  interim  Thomas  was 
appointed,  without  law  and  against  right.  We  put  it 
as  a  part  ot  the  whole  machinery  by  which  to  get,  if 
he  could,  his  hand  into  the  Treasury  of  the  United 
States,  although  Mr.  Chandler  has  just  stated  there 
was  no  way  to  get  it  except  by  a  requisition  through 
the  War  Department— and  at  the  same  moment,  to 
show  that  this  was  a  part  of  the  same  illegal  means, 
we  show  you  that  although  Mr.  McCulloch,  the  Secre- 
taiy  of  the  Treasury,  must  have  known  that  Thomas 
was  appointed,  yet  the  President  took  pains,  as  will 
1>€  seen  by  the  paper  we  have  put  in,  to  serve  on  Mr. 
McCulloch  an  attested  copy  of  the  appointment  of 
Thomas  ad  interim,  in  order  than  he  and  Cooper 
might  recognize  his  warrants." 

This  is  to  show  that  the  intention  of  the  President 
began  as  early  as  the  12th  of  August,  1867;  that  it 
was  progressed  in  by  the  appointment  of  Mr.  Cooper 
fn  the  fall  of  1S67,  going  through  all  the  subsequent 
time,  until  it  at  last  culminated,  say  the  gentleman, 
cm  the  21st  of  February,  by  the  Presideut  finding  the 
proper  tool  to  put  in  the  War  Office.  According  to 
this  argument,  he  was  looking  for  a  proper  tool  for  a 
servant- -for  one  who  would  do  his  bidding— and  after 
that  search  they  say  be  found  the  proper  man  in  a 
person  whom  they  have  called  a  "disgraced  officer." 

Now,  Mr.  Chief  Justice  and  Senators,  especially 
those  of  you  who  are  lawyers,  what  case  are  they 
attempting  to  make  against  the  President?  Not  sim 
ply  that  he  did  certain  acts— that  does  not  make  him 
guilty  -but  that  he  did  those  acts  mala  fida,  with  an 
unlawful  intent  and  crimiual  purpose.  They  do  not 
prove,  or  attempt  to  prove,  that  purposs  by  any  posi- 


tive testimony,"  but  "they  say  we  have  certain  "facts 
■fbich  raise  a  presumption  of  criminal  intent.  This 
iein«_r  bo,  what  is  the  rule  to  rebut  this  presumption? 
'lieu  a  pro-ecution  is  allowed  to  raise  presumption 
ihe  intent  of  the  accused  by  proving  circnm 
mces,  may  not  that  presumptiou  be  rebutted  by 
jroof  of  other  circumstances,  to  show  that  the  ac- 
r-ed  hud  no  such  intention?   Was  anything  ever 
lainer  than  that? 

Consider  in  what  attitude  the  person  charged  with  a 
crime  of  passing  counterfeit  money,  if  you  must  prove 
his  intent,  is  placed :  you  must  prove  circumstances 
fiom  which  the  presumption  arises  that  he  knew  that 
the  bill  was  a  counterfeit  bill;  that  he  had  been  told 
po;  that  he  had  seeu  other  money  of  the  same  kind 
and  vou  must  in  this  way  rai*e  the  presumption  of 
a  cr  minal  inieut.  How  may  he  rebut  that  presump- 
tion? In  the  first  place,  he  "may  do  it  by  proving  a 
good  Character,  and  that  is  allowed  to  rebut  a  pre 
sumption  of  guilt;  not  that  he  did  what  was  right  in 
tiiai  transaction ;  not  that  he  did  certain  things,  or 


made  declarations  about  the  same  time  which  explain 
that  his  intent  was  honest;  but,  going  beyond  that 
and  through  the  whole  field  of  preemption,  he  may 
rebut  the  presumption  of  guilt  by  proof  of  general 
good  character. 

Mr.  BUTLER— I  have  no  objection  to  your  proving 
good  character. 

Mr.  STAN BERY— You  would  admit  such  general 
proof  as  that,  and  yet  you  object  to  this.  Now,  what 
evidence  can  be  given  against  a  person  charged  with 
a  crime,  where  it  is  necessary  to  make  ont  an  intent 
against  him,  and  where  the  inteut  is  not  positively 
proved  by  his  own  declarations,  but  is  to  be  gathered 
by  proof  of  other  facts,  of  what  was  allowed  against 
him,  to  raise  the  presumption  of  his  guilt,  a  proof  of 
facts  from  which  the  mind  itself  infers  the  guilt  in- 
tended. 

But  when  the  prosecution  may  make  snch  a  caa» 
against  him  by  such  testimony,  why  may  he  not  rebut 
the  case  by  exactly  the  same  sort  of  testimony.  If  it 
is  a  declaration  on  which  they  rely  as  marie  by  him  at 
one  time  may  he  not  meet  it  by  declarations  about  the 
same  time  in  reference  to  the  same  transaction.  They 
cannot  be  too  remote  I  admit,  but  if  they  are  about 
the  time,  if  they  are  connected  with  the  transaction 
then  the  declaration  of  the  defendants  from  which  the 
nfluence  of  innocence  is  to  be  presumed  are  just  as 
admissible  as  his  declarations  from  which  the  prose- 
cution has  attempted  to  deduce  the  inference  of  the 
guilt. 

In  this  connection,  Mr.  Stanbery  read  from  First 
State  Trials,  in  case  of  Lord  Hardy,  quoting  the  re- 
marks of  Mr.  Erskine,  who,  defending  Hardy,  and  in 
which  reference  was  made  to  other  celebrated  cases, 
including  those  of  Lord  George  Gordon  and  Lord  Wil- 
liam Russell.  Having  finished  his  citations,  Mr.  Stan- 
bery proceeded  to  say :— We  propose  to  prove  that  so 
far  from  there  being  any  intent  on  the  part  of  the 
President  to  select  a  tool  to  take  possession  of  the 
War  office,  that  he  asked  the  General  of  the  Army, 
General  Grant,  to  take  possession  of  it,  and  the  next 
most  honored  soldier  of  the  Army,  General  Sherman. 

The  manager  who  opened  the  case  charged  that  the 
Presideut  was  looking  out  for  a  tool ;  that  be  was  lookr 
ing  to  find  a  man  who  could  take  a  bribe,  by  a  breyet 
rank,  and  that  he  did  find  snch  a  tool  in  the  person 
of  General  Thomas,  a  disgraced  officer.  Wei!,  if  that 
was  his  intent,  then  it  must  have  been  with  the 
same  intent  that  the  President  would  put  Gene- 
ral Sherman  in  the  office  before  he  thought  of  Thomas 
or  of  any  other  subordinate.  It  must  have  been 
with  the  same  intent  that  he  would  take  one 
of  the  most  honored  officers  in  the  land  and  ask 
him  to  come  in  and  take  the  office,  not  to  carry  it 
on  as  he  had  carried  on  the  war,  a  trusted  and  hon- 
ored man,  but  to  bpcome  his  tool  and  subordinate. 
Will  the  managers  dare  to  say  that?  Would  the  Presi- 
dent, in  the  first  place,  have  dared  to  make  such  a  pro- 
position to  such  a  man  as  General  Sherman?  If  they 
raise  a  presumption  that  he  intended  to  carry  out  an 
unlawful  act  by  appointing  General  Thomas,  how 
does  it  happen  that  they  will  not  give  him  the  benefit 
of  presumption  arising  from  his  intent  to  get  such  a 
man  as  General  Sherman  to  take  the  office,  a  man 
who  would  not  be  made  a  tool  of;  take  the  case,  for 
instance,  of  Lord  George  Gordon,  who  was  indicted 
for  a  treasonable  speech  made  upon  a  certain  day  be- 
fore a  certain  association.  He  w.is  allowed  to  go  into 
proof,  running  through  a  period  of  two  years  before, 
to  show  that  in  meetings  of  that  same  association,  in- 
stead of  encouraging  and  raising  an  insurrection,  he 
had  set  his  face  against  it.  Lord  George  Gordon  went 
back  two  years,  but  we  propose  to  start  from  the  very 
time  that  the  managers  fixed. 

We  do  not  ask  to  give  any  testimony  as  to  the  Pre- 
sident's declarations,  or  the  President's  intent,  except 
as  to  acts  which  the  managers  have  brought  forward 
to  raise  a  presumption  of  his  guilt.  These  acts  began, 
they  say,  in  the  fall  of  1S67,  with  the  appointment  of 
Cooper.  The  conversation  we  propose  to  prove  took 
place  on  the  subsequent  winter  night  in  the  middle  of 
this  transaction.  We  want  to  show  by  the  fact  of  bis 
declarations  to  General  Sherman  at  that  time  that  he 
was  eeeking  for  an  honorable  high-minded  soldier,  to 
do  what?  What  was  unlawful  ?— no ;  but  to  do  that 
which  the  President  believed  to  be  lawful.  We  will 
show  you  that  he  asked  General  Sherman  to  take  that 
office  on  the  removal  of  Mr.  Stanton. 

Mr.  BUTLER  rose  to  object  to  Mr.  Stanbery 's  stating 
what  he  intended  to  prove. 

Mr.  STANBERY,  refusing  to  yield,  said,  I  insist 
upon  it  as  a  right.  If  the  Senate  choose  to  stop  me  I 
shall  stop;  but  1  hope  I  shall  be  allowed  to  state  what 
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we  expect  to  prove.  I  hnve  been  too  long  at  the  bar 
not  to  know  that  I  have  a  perfect  right  to  do  iL  The 
manager  may  answer  my  argument,  but  I  hope  he  will 
not  stop  it. 

Mr.  BUTLER— If  you  look  at  the  book  of  State 
Trials  which  you  hold  in  your  hand,  you  will  find  that 
Mr.  Erskine  stopped  an  advocate  in  the  same  case, 
who  was  proceeding  to  state  what  he  intended  to 
prove. 

Mr.  STANBEKY— I  have  been  eaying  what  I  shall 
expect  to  prove,  but  the  gentleman  in  taking  me  up 
does  not  know  what  he  says ;  he  puts  an  intent  in  my 
mind  which  I  have  not  got,  as  he  has  a  very  good 
facultv  for  putting  intents  into  other  men's  minds. 
We  expect  to  show  that  the  President  not  only  asked 
General  Sherman  to  take  this  ollice,  and  that  he  toid 
him  distinctly  what  his  purpose  was,  and  that  it  was 
to  put  the  office  in  such  a  situation  as  to  drive  Mr. 
Stanton  into  the  courts  of  law.  It  is  not  necessary  to 
argue  the  case.  I  ask  any  lawyer  who  ever  tried  a 
case  where  the  question  was  one  of  intention,  and 
where  the  case  against  his  client  was  to  prove  the 
fact  on  which  a  presumption  was  sought  to  be  raised 
by  the  prosecution,  whether  he  may  not  show  extem- 
poraneous facts,  covering  the  same  time  as  those  used 
against  him,  and  declarations  within  the  same  time 
as  those  used  against  him,  and  whether  he  will  not  be 
allowed  to  rebut  the  general  presumption  of  guilt,  and 
to  show  that  the  intent  was  fair,  honest  and  lawful. 

General  Bntler*s  Reply. 

Mr.  BUTLER— Mr.  President  and  Senators,  I  was 
quite  willing  to  leave  this  case  to  the  jud  ,uient  of  both 
lawyers  and  laymen  of  the  Senate  wunout  a  word  of 
argument,  and  I  only  speak  now  to  lawyers  because 
the  learned  counsel  for  the  President  emphasized  that 
word,  as  though  he  had  expected  some  peculiar  ad- 
vantage in  speaking  to  lawyers.  All  the  rules  of  evi- 
dence are  founded  on  the  good  sense  of  mankind,  as 
experience  in  courts  of  law  has  shown  what  is  most 
likely  or  most  unlikely  to  be  true,  and  to  elicit  the 
truth.  They  address  themselves  just  as  much  to  lay- 
men as  they  do  to  lawyers,  because  there  are  uo  gen- 
tlemen in  the  Senate,  nay,  there  are  uo  gentlemen 
anywhere,  who  cannot  understand  the  rules  of  evi- 
dence. 

I  agree  that  I  labor  not  under  any  great  difficulty  in 
the  argument  just  made,  but  I  do  labor  under  great 
difficulty  in  the  opinion  of  the  presiding  officer,  and  in 
his  deciding,  without  argument,  that  in  his  opinion 
the  question  comes  within  the  ruling  of  yesterday.  If 
It  did  I  should  u#t  have  troubled  the  Senate,  because 
I  have  long  since  learned  to  bow  to  all  decisions  of 
the  tribunal  before  which  I  act;  but  this  is  entirely 
another  and  a  different  case.  What  is  the  exact  ques- 
tion? It  is,  "In  the  interview,  to  wit,  on  (be  14th 
January,  what  conversation  took  place  between  the 
President  and  you  in  reference  to  the  removal  of  Mr. 
Stanton?"  What  convex sation  ?  They  do  not  ask  for 
acts.  How  is  this  offer  of  evidence  to  be  supported? 
I  agree  that  the  first  part  of  the  argument  made  by 
the  learned  Attorney-General  was  the- very^best  one 
he  ever  made  in  his  life,  because  it  consisted  merely 
of  his  reading  what  I  had  euid.  (Laughter.)  I  have 
a  right  to  Bay  so  without  auy  immodesty,  because  he 
adopted  all  that  I  said,  which  is  one  of  the  highest 
compliments  ever  paid  to  me.  (Laughter.)  1  thought 
it  was  a  good  argument  at  the  time  I  made  it,  aud  I 
hoped  to  convince  the  Senate  that  I  was  right  in  it, 
but  1  failed. 

If  the  argument  can  do  any  better  now  in  the  mouth 
of  the  Attorney-General,  I  desire  to  see  the  result.  I 
was  argniug  about  putting  the  President's  acts  before 
the  Senate  in  his  appointing  Mr.  Cooper,  aud  I  tried 
Jxx  every  way  to  convince  the  Senate  that  it  ought  to 
£dmitthem;  but  the  Senate  decided  by  au  almost 
eolid  vote  that  it  would  not;  my  argument  failed  to 
Convince  you.  Will  it  do  any  better  when  read  by  the 
musical  voice  of  my  friend  from  Ohio?  (Laughter.)  I 
think  not;  the  point  then  was  that  I  was  trying  to 

trove  cot  a  declaration  of  Mr.  Johnson,  but  an  act. 
Lere  they  offer  his  declaration. 

The  Senate  decided  that  we  could  not  put  in  any  act 
except  such  as  were  charged  iu  the  articles.  We  do 
not  charge  in  the  articles  any  attempt  on  the  part  of 
Mr.  Johnson  to  bribe  or  to  find  a  tool  in  the  gentle- 
man now  on  the  stand,  for  whom  we  all  have  men 
high  respect.  I  do  not  think  that  we  have  that  appre- 
ciation of  him.  What  do  we  charge?  We  charge  that 
be  used  the  man  who  was  on  the  same  etiud  an  hour 
before  as  a  tool,  and  judge  ye  whether  he  1b  not  on  his 
appearance  here  a  fit  instrument.  Judge  yo!  Judge 
ye ! !   You  saw  him  a  weak,  vacillating,  vain  old  man, 


jn»t  fit  to  be  pampered  by  a  little  bribe  to  do  the  thing 
which  no  brave  man  would  date  to  do. 

Let  me  call  your  attention  for  a  moment  to  him,  sn 
he  appeared  on  the  stand  yesterday.  I3e  was  going 
on  to  say  that  the  conversation  with  Karsner  was 
playful;  but  when  he  saw  that  did  not  put  him  in  a 
dignified  position,  he  swung  back  and  told  us  that  ho 
meant  to  hare  the  office. 
Mr.  EVARTS— He  stated  exactly  the  contrary. 
Mr.  BUTLER— He  said  that  he  had  made  uo  hte 
mind  to  use  force. 

Mr.  EVARTS— No,  but  to  break  the  door ;  and  when 
he  thought  of  shedding  blood  he  retracted. 

Mr.  BUTLER—  And  he  remained  of  that  mind  Clf) 
the  next  morning.  What  he  found  to  change  his  miud 
in  the  masquerade  ball  or  elsewhere  he  ha*  not  toid 
us,  nor  can  he  tell  us.  Wrhen  did  he  change  his  miud5r=- 
but  I  pass  from  that. 

Now,  how  is  the  attempt  to  be  supported  ?  Tflfc 
learned  gentleman  from  Ohio  says  that  in  a  counter* 
feit  case  you  haye  to  prove  the  scienture.  Yes;bul 
how?  By  showing  the  passage  of  other  counterfoil 
bills?  Yes.  But,  gentleman,  did  you  ever  .iear,  IB 
the  case  of  a  counterfeiter,  the  defendant  prove  that  hs 
did  not  know  the  bill  was  bad  by  proving  th  it  at  soma 
other  time  he  passed  a  good  bill  1  We  try  the  counter* 
feit  bill  which  we  nailed  to  the  counter  on  the  21st  oj 
January,  and  m  order  to  prove  that  Mr.  Johnson  did 
not  issue  it,  he  wants  to  show  that  he  passed  a  good 
bill  on  the  24:h  of  January. 

It  does  not  take  any  lawyer  to  understand  that  ths3 
is  the  exact  proposition.  "\Vnat  is  the  next  ground 
that  it  is  put  upon?  But  before  I  pass  from  mat,  J 
will  say  further  we  proved  that  the  couinerfcitef 
passed  a  bad  bill  (and  I  am  following  the  illustration 
of  the  learned  counsel  before  me),  aud  he  propose*  to 
prove  that  at  some  other  time  he  told  somebody  else, 
a  good  man,  that  he  would  not  pass  bad  money,  and 
you  are  a6ked  to  admit  that  evidence.  Is  there  any 
authority  for  it?  No.  What  is  the  next  ground 
which  is  put?  The  next  ground  is,  that  it  is  comp_> 
tent  in  order  to  show  Andrew  Johnsou's  good  ch.ira&> 
ter.  If  they  put  that  in  testimony  I  will  open  the 
door  wide.  I  have  uo  objection  whatever  that  they 
shall  offer  it.  (Laughter.)  I  will  take  evidence  of  bis 
character,  as  to  his  loyalty,  patriotism,  or  any  other 
matter  that  they  may  wish  to  prove  to  you.  But  how 
da  they  propose  to  prove  good  character?  By  shoe- 
ing what  he  said  to  another  gentleman.  Did  you  ever 
have  a  character  proved  in  that  way? 

Lawyers  of  the  Senate,  a  man's  character  is  at  isstw^ 
and  he  calls  upon  his  neighbor  and  asks  him  to  state 
what  he  himself  told  him  of  his  character.  Tuat  if 
not  the  way  to  prove  a  character.  Character  is  proved 
by  general  repute  in  the  community.  The  learned 
counsel  for  the  President  then  went  on  to  quote  from 
Lord  Hardy's  case.  Now,  I  have  never  before  seen 
cited  iu  the  couroe  of  a  trial  the  argument  of  the  cour> 
set.  I  thought  that  that  was  never  part  of  the  record, 
Am  I  not  right  in  that,  lawyers  ot  the  Senate?  and 
yet,  for  page  after  page  the  counsel  read  the  ar^umeuj 
of  Mr.  Erskine,  who  was  going  as  far  as  he  could  to 
save  the  life  of  his  client.  He  cites  that  as  a  prece- 
dent.   So  unprofessional  au  act  I  never  knew. 

Mr.  STANBERY,  interrupting— I  read,  and  I  wrSfc 
the  gentleman  to  attend  to  what  I  now  say,  1  read  only 
•o  much  of  the  argument  of  Mr.  Erskine  as  shewed 
the  application  of  the  case. 

Mr.  BUTLER— I  attended  with  care.  I  h.id  tbn 
book  in  my  hands,  and  followed  the  gentleman,  and 
the  argument  of  the  counsel  in  the  case  only  w.ts  read 
by  him.  Now,  what  was  the  question  there?  It  wasy 
what  were  the  public  declarations  of  Hard)  ?  lie  wai( 
accused  of  having  made  a  series  of  speeches  whiq^ 
were  held  to  be  treasonable,  and  then  the  queati«J« 
was,  what  was  his  character  as  a  loyal  man,  and  :  fan 
ar-umeut  it  came  down  to  this — after  all  that  yolk 
have  seen  of  him,  what  is  his  character  for  siuceritl 
aud  truth?  A.  I  had  every  reason  to  believe  him  aj 
simple,  sincere,  honest  man.  If  this  had  been  stated 
at  first,  I  do  not  see  what  possible  objection  there 
could  have  been  to  it,  and  so,  if  counsel  will  ask 
General  Sherman,  or  anybody  else,  what  is  Andrew 
Johnson*!  character  for  sincerity  aud  truth,  1  will  not 
ohject,  I  assure  you.  (Laughter.)  Now,  what  was 
Lord  George  Gordon's  case  ?  Lord  George  Gordon 
was  accused  of  treason  in  leading  a  mob  of  Protest- 
ants against  the  House  of  Parliament,  aud  the  cries 
of  the  mob  made  publicly  and  openly,  were  allowed 
to  be  put  in  the  evidence  against  him  as  a  proof  of 
the  rea  gmtcr.  The  defense  was  the  insanity  of  Lord 
George  Gordon,  and  on  the  whole  case  they  went  fn 
for  the  worst  possible  range  of  evidence.    Lot  t£rs 
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counsel  in  this  case  come  in  and  plead  that  Andrew 
Johnson  18  insane,  and  we  shall  go  into  all  the 
conversation  to  see  if  they  were  the  acts  of  a  sane 
man,  not  otherwise.  » 

The  counsel  then  went  into  the  Lord  William  Rus- 
sell case.  That  case  was  one  of  those  so  eloquently 
denounced  by  the  gentleman  who  opened  for  the  Presi- 
dent yesterday,  as  one  of  the  cases  of  the  Pkwrageoets 
and  Tudors,  which  he  would  appeal  to  for  authority, 
and  they  have  to  prick  into  these  case*,  whicb  yester- 
day they  were  to  lay  aside.  The  question  then  was, 
what  was  Lord  William  Russell's  character  for  loyalty  ? 
The  answer  was,  good.  How  long  have  you  known 
him  ?  A.  1  have  known  him  for  a  long  time.  Did  you 
ever  hear  him  express  himself  against  the  King  and 
against  the  government?  A.  No.  Did  you  ever  hear 
him  express  himself  in  favor  of  insurrection  ?  No. 
Just  precisely  as  evidence,  and  the  man's  character  is 
given.  They  are  not  arguing  as  to  what  Lord  Russell 
said,  but  they  were  often  toid  that  the  he  did  not  say 
anything  treasonable.  Again,  let  me  call  your  atten- 
tion to  another  point  on  which  this  is  pressed,  and  it 
seems  to  be  the  strong  point  in  the  case,  because  my 
friend  says  it  is  vital,  hoping,  I  suppose,  to  affright 
you  from  your  propriety.  While  it  is  a  very  important 
matter,  you  must  pardon  me  for  arguing  it  at  some 
length. 

Mr.  tTANBERY— The  gentleman  has  fallen  into 
error  in  referring  to  my  citation. 

Mr.  BUTI.ER— I  cannot  allow  you  to  interpolate 
any  remarks. 

Mr.  STAN  BERY— One  moment,  if  yon  please. 

Mr.  BUTLER— I  cannot  spare  a  moment  for  that 
purpose. 

Now,  then.  Senators,  what  is  the  other  point?  and 
that  is  the  only  oue  1  feel  any  trouble  about.  It  is 
that  some  gentleman  may  think  that  this  question 
comes  within  the  ruling  of  the  Senate  yesterday.  Yes- 
terday we  objected  to  the  President's  declaration  after 
be  said  the  conspiracy  had  culminated,  but  the  Se- 
nate decided  that  it  should  be  put  in.  Now,  how- 
ever, they  propose  to  go  a  month  prior  to  that  time. 
We  ofiered  to  prove  who  Mr.  Cooper  is,  and  wnat  Mr. 
Cooper  was  doing  in  Djcember,  in  order  to  show  the 
President  had  intent  at  that  time,  but  the  Senate  of 
the  United  States  rules  it  out;  and  now  the  counsel 
for  the  President  propose  to  show  what  he  said  to 
General  S  lerman  in  December. 

It  has  ueen  remarked' that  I  have  said  that  the 
President  was  seeking  for  a  tool,  I  have  said  so.  At 
the  same  time  I  said  he  never  found  one  in  General 
Sherman.  What  I  do  say  is  this,  and  what  I  wili  say 
to  you  and  the  country,  that  Mr.  Johnson  was  seek- 
ing for  somebody  bv  whom  he  might  get  Mr.  Stanton 
out.  First  he  tried  General  Grant;  then  he  wanted  to 
get  General  Sherman,  knowing  that  General  Sher- 
man, not  wishing  to  have  the  cares  of  office,  would  be 
ready  to  get  rid  of  them  at  any  time,  and  then  the 
President  should  get  in  somebody  else.  He  began 
with  General  Grant,  and  went  down  through  Grant 
and  Sherman,  and  from  Sherman  to  General  G.  H. 
Thomas— anything,  down,  down,  down,  until  he  got 
to  General  Lorenzo  Thomas. 

Now  they  want  to  prove  that  because  the  President 
did  not  find  a  tool  in  General  Sherman,  he  therefore 
did  not  find  one  in  General  Thomas.  These  two  things 
do  cot  hold  together.  Does  it  convince  you  that  be- 
cause he  did  not  find  a  proper  man  to  be  made  ad  in- 
terim Secretary^and  to  sit  in  his  Cabinet  ad  interim, 
in  General  Sherman,  that  therefore  he  did  not  find  the 
roper  man  in  General  Thomas.  Then  as  to  the  ve- 
lcle  of  proof.  They  do  not  propose  to  prove  this  by 
bis  acts.  I  am  willing  that  they  should  put  in  any  act 
of  the  President  about  that  time,  or  prior  to  it,  or  since, 
although  the  Senate  ruled  out  an  act  which  I  offered 
to  prove.  But  how  do  they  propose  to  prove  it?  By  a 
conversation  between  the  President  and  General 
Sherman.  I  know,  Senators,  that  you  are  a  law  unto 
yourselves,  and  that  you  have  a  right  to  admit  or  re- 
ject any  testimony:  but  you  have  no  right  to  override 
the  principles  of  justice  "and  eanity,  and  to  allow  the 
case  of  the  people  of  the  United  States  to  be  preju- 
diced by  the  proof  of  the  criminal  made  in  his  own  de- 
fense before  the  acts  done  which  the  people  complain 
of.  If  they  have  a  right  to  put  in  evidence  a  conven- 
tion with  General  Sherman,  have  they  not  a  right  to 
put  in  evidence  of  the  conversations  of  the  President 
with  reporters  and  correspondents,  and  call  Mack, 
and  John,  and  Joe,  and  J.  B.  S.  as  witnesses.  I  think 
there  is  no  law  which  makes  the  President's  conversa- 
tions with  General  Sherman  any  more  competent  than 
his  conversations  with  any  other  man ;  and  where  are 
you  going  to  stop,  if  you  admit  it?   They  will  get  the 


forty,  the  sixty,  the  ninety,  or  a  hundred  days  that 
they  asked  for,  by  simply  reporting  the  President's 
conversations,  for  I  think  I  may  say,  without  offense, 
that  he  was  a  great  conversationalist. 

He  will  have  reporters  and  everybody  else  to  tell  ns 
about  what  he  said.  Allow  me  to  say  one  thing  fur- 
tner;  I  stated  that  I  did  not  think  it  right  for  the 
learned  counsel  to  state  what  he  expected  to  prove; 
and  in  order  to  prevent  his  statement  I  said  he  might 
imagine  any  possible  conversation.  I  thought  it  an 
unprofessional  thing  that  he  should  go  on  and  state 
what  he  expected  to  prove,  and  1  said  if  he  would  ex- 
amine the  book  he  heid  in  his  hand  he  would  find  that 
in  Hardy's  case  the  Attorney-General  of  England 
offered  to  read  a  letter  found  in  Hardy's  possession, 
and  began  to  read  it,  when  Mr.  Erskiue  objected,  and 
said,  "You  must  not  read  it  until  it  is  allowed  and 
given  in  evidence."  The  Attorney-General  said  he 
wished  the  court  to  understand  what  the  letter  was. 
Mr.  Erskine  said  it  could  not  be  read  for  that  pur- 
pose. 

The  connsel  for  the  President  stated  in  the  case  that 
he  wanted  to  show  that  the  President  had  tried  to  eet 
I  is  officer  of  the  army  to  take  possession  of  the  War 
Department  so  that  he  could  get  Mr.  Stanton  out.  That 
is  what  we  charge.  We  charge  that  he  would  take 
anybody  or  do  anything  to  get  Mr.  Stanton  out.  That 
is  the  very  thing  we  charge.  He  would  be  glad  to  get 
General  Sherman  in,  or  glad  to  get  General  Grant  in, 
and  failing  iu  both,  and  failing  in  Major-General 
George  H.  Thomas,  the  hero  of  Nashville,  he  took 
Lorenzo  Thomas  to  get  Mr.  Stanton  out.  What  for? 
in  order,  says  the  Attorney-General,  to  drive  Mr. 
Stanteu  into  the  courts.  He  knew  what  his  connsel 
knew,  that  Mr.  Stanton  would  not  go  into  the  courts 
to  get  back  the  office.  There  is  no  process  by  which 
Mr.  Stanton  could  be,  through  the  courts,  reinstated 
in  his  office.  I  think  they  wlil  find  it  difficult  to 
show  that  where  a  general  law  applies  to  States  and 
territories  of  the  United  States,  it  aoes  not  also  apply 
to  the  District  of  Columbia. 

Now,  then,  the  simple  question,  and  the  only  one 
on  which  you  are  expected  to  rule,  is  whether  the 
conversations  of  the  President  with  General  Sherman 
are  evidence,  and  if  they  are  evidence,  why  are  not 
all  the  conversations  which  he  had  at  any  time,  witli 
anybody,  evidence?  Where  is  the  distinction  to  be 
drawn? 

Mr.  EVARTS— Mr.  Chief  Justice  and  Senator?:— As 
questions  of  ordinary  propriety  have  beeu  raised  and 
been  discussed  at  some  length  by  the  learned  mana- 
ger, allow  me  to  read  from  page  165  of  the  record  of 
this  trial,  on  the  question  of  "stating  what  is  intended 
to  be  proved. 

Mr.  Manager  BUTLER— The  object  is  to  show  the 
intent  and  purpose  with  which  General  Thomas  went 
to  the  War  Department  on  the  morning  of  the  22d  of 
February ;  that  he  went  with  the  intent  and  purpose 
of  taking  possession  by  force ;  that  he  alleged  that  in- 
tent and  purpose;  that,  in  consequence  of  that  allega- 
tion, Mr.  Burleigh  invited  General  Moorhead  and 
went  up  to  the  War  Office.  The  conversation  which  I 
expect  to  prove  is  this:— After  the  President  of  the 
United  States  had  appointed  General  Thomas  and 
given  him  directions  to  take  the  War  Office,  and  after 
he  had  made  a  quiet  visit  there  on  the  21st,  on  the 
eveniug  of  the  21st  he  told  Mr.  Burleigh  that  the  next 
day  be  was  going  to  take  possession  by  force.  Mr. 
Burleigh  said  to  him— 

Mr.  STANBERY— No  matter  about  that;  we  object 
to  that  testimony. 
Mr.  Mauager  BUTLER— You  do  not  know  what 
I  you  object  to,  if  you  dou't  hear  what  I  offer. 
I     Mr.  BUTLKR  made  some  remark  to  the  effect  that 
Mr.  Evarts  was  misrepresenting  him. 
Mr.  EVARTS— In  the  case  of  Hardy,  stated  by  my 
[  learned  associate,  I  understand  the  question  related 
I  exclusively  to  introduction  of  conversations  between 
!  the  accused  and  the  witness,  professedly  antecedent 
1  to  the  period  of  the  alleged  treason,  and  even  that  was 
allowed.   And  now,  Mr.  Chief  Justice  and  Senators, 
i  as  to  the  merits  of  this  question  of  evidence,  this  is  a 
',  very  peculiar  case.  Whenever  evidence  is  stated  to  be 
|  made  applicable  to  it,  then  it  is  a  crime  of  the  nar- 
rowest dimensions  and  of  the  most  puny  proportions. 
It  consists  for  its  completeness,  for  its  guilt,  in  the 
!  delivery  of  a  written  paper  by  the  President  to  Gene- 
ral Thomas,  to  be  communicated  to  the  Secretary  of 
War,  and  that  offense,  in  these  faded  proportions, 
if  contrary  to  a  valid  law.  and  if  done  with  intent 
to  violate    that    law,   may   be    punished   by  a 
fine   of  six   cents.    That    is   the   naked  diiuen- 
1  sions  of  a  mere  technical  statutory  offense,  and  if  it 
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concluded  within  the  mere  act  of  the  delivery  of 
paper,  unattended  by  grave  public  consequences 
which  should  bring  it  into  judgment  here.  But  when 
we  come  to  magnificence  of  accusation,  as  of  the  accu- 
sation as  founded  on  page  77,  we  will  see  what  it  is: — 
"We  suggest,  therefore,  that  we  are  in  the  presence  of 
the  Senate  of  the  United  States,  convened  as  a  consti- 
tutional tribunal,  toinquire  into  and  determine  whether 
Andrew  Johnson,  because  of  malversation  in  office, 
is  longer  fit  to  retain  the  office  of  President  of  the 
United  States,  or  hereafter  to  hold  any  office  of  honor 
or  profit."  On  page  97  we  come  a  little  nearer,  and  I 
beg  the  attention  of  Senators  to  what  is  said  there 
bearing  upon  this  question :— "Ho  we  ver,  it  may  be  said 
that  the  President  removed  Mr.  Stanton  for  the  very 
purpose  of  testing:  the  constitutionality  of  this  law  be- 
fore the  courts,  and  the  question  is  asked,  will  you  con- 
demn hiui  as  for  a  crime  for  so  doing?  If  this  plea  were 
a  true  one,  it  ought  not  to  avail,  bin  it  is  a  subterfuge. 

We  shall  show  you  that  he  has  taken  no  step  to  sub- 
mit the  question  to  any  court,  although  more  than  a 
year  has  elapsed  since  the  passage  of  the  act."  Then  on 
page  IDS  we"  are  told:— "Upon  the  first  reading  of  the 
articles  of  impeachment  the  question  might  have  arisen 
in  the  minds  of  some  Senators— Why  are  these  acts 
of  the  President  only  presented  by  the  House  when 
history  informs  us  that  others  equally  dungerous 
to  the  liberties  of  the  people,  if  not  more  so, 
and  others  of  equal  usurpation  of  powers,  if  not 
greater,  are  passed  by  in  silence!  To  such  possible 
inquiry  we  reply,  that  the  acts  set  out  in  the  tirst 
eight  articles  are  but  the  culmination  of  a  series  of 
wiongs,  malfeasances  and  usurpations  committed  by 
the  respondent,  and  therefore,  need  to  be  examined  in 
the  light  of  his  precedent  auQ  concomitant  acts  to 
grasp  their  scope  and  design."  Then  common  fame 
and  history  are  referred  to,  confirmed  by  citations  of' 
two  hundred  and  forty  years  old  from  the  British 
courts  to  show  that  there  "are  good  grounds  to  proceed 
upon. 

Then,  bringing  this  to  a  head,  he  says : — "Who  does 
not  know  that  from  the  hour  he  began  these,  his 
usurpations  of  power,  he  everywhere  denounced  Con- 
gress, the  legality  and  constitutionality  of  its  action, 
and  defied  its  legitimate  powers,  and  for  that  purpose 
announced  his  intentions  and  carried  out  his  purpose 
as  far  as  he  was  able,  of  removing  every  true  man 
from  office  who  sustained  the  Congress  of  the  United 
State;  and  it  is  to  carry  out  this  plan  of  action  that 
he  claims  this  ultimate  power  of  removal,  for  the  ille- 
gal exercise  of  which  he  stands  before  you  this  day." 

Now  these  are  the  intentions  of  public  inculpation 
of  the  Chief  Magistrate  of  the  nation,  which  are.ofsuch 
great  import  from  their  intent  and  desitrn,  and  from 
their  involving  the  public  interests  and  the  principles 
of  government,  that  they  are  worthy  of  the  attention 
of  this  great  tribunal.  If  this  evidence  be  pertinent 
under  any  one  of  the  eleven  articles,  it  is  pertinent 
and  admissible  now. 

The  speech  of  August  IS,  1S66,  is  alleged  as  laying 
the  foundation  of  the  illegal  purpose  which  culminated 
in  1S6S.  The  point  of  criminality  which  is  made  the 
subject  of  the  accusation  in  these  articles  is  the  epeech 
of 1S63. 

So,  too,  a  telegram  to  Governor  Parsons,  in 
January,  1S68,  is  supposed  to  be  evidence  as  bearing 
upon  the  guilt  completed  in  the  year  186S.  So,  too,  an 
interview  between  Mr.  Wood,  an  office-seeker,  and 
the  President  in  September,  1866,  is  supposed  to  bear 
in  evidence  upon  the  question  of  intent  in  the  con- 
summation of  a  crime  alleged  to  have  been  committed 
in  1563,  and  I  apprehend  that  in  the  question  of  time 
this  interview  between  General  Sherman  and  the  Pre- 
sident of  the  United  States  on  a  matter  of  public 
transaction  of  the  President,  changing  the  head  of  the 
War  Department,  which  was  actually  completed  in 
February,  1863,  is  near  enough  to  that  intent,  and  to 
show  the  purposes  of  the  trausactiou. 

There  remains,  then,  but  one  consideration  as  to 
whether  this  evidence  is  open  to  the  imputation  that  it 
is  a  mere  proof  of  declaration  on  the  part  of  the  Presi- 
dent concerning  his  intentions  and  objects  in  regard  to 
the  removal  of  Mr.  Stanton.  It  certainly  is  not  limited 
to  that  force  or  effect.  Whenever  evidence  of  that 
character  is  offered  that  question  will  arise,  to  be  dis- 
posed of  on  the  very  point  as  to  what  the  President's 
object  was.  What  we  propose  to  show  is  a  consulta- 
tion with  the  Lieatenanr-Gcneral  of  the  Army  of  the 
United  States  to  induce  him  to  take  the  place. 

On  the  other  question,  as  to  whether  his  efforts  were 
to  create  vioience,  cjvil  war,  or  bloodshed,  or  even  a 
breach  of  the  peace  in  the  removal  of  the  Secretary  of 
War,  we  propose  to  bhow  that  in  that  same  consulta- 


tion it  was  the  desire  of  the  President  that  the  Lieu- 
tenant-General  should  take  the  place,  in  ordT  that  by 
that  change  the  Judiciary  might  be  got  to  decide  be- 
tween the  Executive  and  Congress  as  to  the  constituv 
tional  powers  of  the  former. 

If  the  conduct  of  the  President  in  reference  to  the 
matters  which  are  made  the  subject  of  inculpation, 
and,  if  the  efforts  and  means  which  he  used  in  the 
selection  of  agents,  are  not  to  rebut  the  intentions  of 
presumption  sought  to  be  raised,  well  was  my  learned 
associate  justified  in  saying  that  this  is  a  vital  quea- 
tion— vital  in  the  interest  of  justice  at  least,  if  not  vital 
to  any  important  consideration  oflhe  case. 

It  is  vital  on  the  merest  principles  of  common  j"n*- 
tice  that  the  Chief  Magistrate  of  the  nation  is  brougth 
under  inculpation,  and  when  motives  are  assiened'fbr 
his  action,  and  presumptions  raised  and  inuendoes 
urged,  we  should  be  permitted,  in  the  presence  of  this 
great  council  sitting  this  day  and  doing  justice  to  him 
as  an  individual,  but  more  particularly  doing  justice 
in  reference  to  the  office  of  the  President  of  the  United 
States,  and  doing  justice  to  the  great  public  questions 
proposed  to  be  affected  by  your  judgment,  to  have  this 
question  properly  decided. 

I  apprehend  that  this  learned  court  of  lawvers  and 
of  laymen  will  not  permit  this  fast  and  loose  game  of 
limited  crime  for  purposes  of  proof,  and  of  unlimited 
crime  for  purposes  of  accusation. 

The  Senate  here,  at  2-40,  took  a  recess  of  fifteen 
minutes. 

After  the  recess,  Mr.  WILSON,  of  the  managers,  took  the 
floor  and  said,  I  will  claim  the  attention  of  the  fcenate  far 
but  a  few  minutes.  My  present  purpose  is  to  get  before  the 
minds  of  Senators  the  truth  in  the  Hardv  case  a?  it  fell 
from  the  lips  of  the  Lord  Chief  Justice  who  passed  upon 
the  question  which  had  been  propounded  by  Mr.  ErakLne, 
and  objected  to  by  the  Attorney-General. 

3Ir.  Wilson's  Argument. 

Mr.  WILSON  read  from  the  State  Trials  the  decision  by 
the  Lord  Chief  Justice  to  the  effect  that  declarations  ap> 
plying  even  to  the  particular  case  charged,  though  the  in- 
tent should  make  a  part  of  the  charge,  are  evidence  against 
the  accused,  but  are  not  evidence  for  him,  because  tflp 
principle  upon  which  declarations  are  evidence,  is  that  no 
man  would  declare  anything  against  himself  unless 
it  were  true,  but  any  man  would,  if  he  wese 
in  difficulty,  make  declarations  for  himself. 

He  also  read  the  subsequent  proceedings  affected  by  that 
decision  and  continued :— Now,  what  is  the  question  which 
has  been  propounded  by  the  counsel  for  the  President  to 
General  Sherman?  It  is  this :— In  that  interview  what  con- 
versation took  place  between  the  President  and  you  in 
regard  to  the  removal  of  Mr.  Stanton?  Now  I  contend 
that  calls  for  just  such  declarations  on  the  part  of  the  Pre- 
sident as  fall  within  the  limitation  of  the  first  branch  of 
the  rules  laid  down  by  the  Lord  Chief  Justice  in  the 
Hardy  case,  and  therefore  must  be  excluded.  If  this  con- 
versation can  be  admitted,  where  are  we  to  stop?  Who 
may  not  be  put  on  the  stand  and  asked  for  conversations 
had  between  him  and  the  President,  as  my  associate  sug- 
gests, at  any  time  since  the  President  entered  upon  pos- 
session of  the  Presidential  otfice,  showing  the  general  in- 
tent and  drift  of  his  miud  and  conduct  during  the  whole 
period  of  his  official  career?  and  why,  it  this  be  competent 
and  may  be  introduced,  may  it  not  be  followed  bv  an  at- 
tempt here  to  introduce  conversations  occurring  between 
the  President  and  his  Cabinet  and  General  Grant,  by  way 
of  iuducine  the  Senate,  under  pretense  of  trying  the  Pre- 
sident, to  try  a  question  between  the  General  of  the  Army 
and  the  President  of  the  United  States? 

That  interview  occurred  about  the  same  time,  and  I  sup- 
pose the  next  offer  will  be  the  conversations  occurring 
between  the  President,  his  several  Secretaries  and  the 
General  of  the  Army  in  order  that  the  weight,  the  prepon- 
derance of  testimony  submitted  thereon,  this  trial  may 
weigh  down  the  General  of  the  Army.  I  say  that  that 
may  occur  because  it  was  a  conversation  which  transpired 
about  that  time. 

Mr.  BL'TLEK— Only  the  day  before. 

Mr.  WILSON— Yes.  only  the  day  before.  We  certainty 
must  insist  upon  this  well-known  rule  being  applied  to 
this  particular  objection  for  the  purpose  of  ending  forever, 
so  far  as  this  case  is  concerned,  the  introduction  of  the  de- 
clarations of  the  President,  made,  it  may  be,  for  the  pur- 
pose of  meeting  this  impeachment. 

It  is  offered  to  be  proved,  as  the  counsel  inform  us,  that 
the  President  told  General  Sherman  that  he  desired  him 
to  take  possession  of  the  War  Department  in  order  that 
Mr.  Stanton  might  be  dnven  to  the  courts  of  law  for  the 
purpo.se  of  testing  his  title  to  that  office,  and  inasmuch  as 
the  counsel  have  referred  to  the  closing  argument  of  pay 
associate  manager,  Bcemcd  to  delight  in  reading  therefrom, 
let  me  read  a  brief  paragraph  or  two  from  that  opening 
applving  to  this  pretended  purpose  of  the  President  oil 
driving  the  Secretary  of  War  to  the  courts  to  test  his  title 
on  that  occasion.  1'he  manager  said:— "The  President 
knew  or  ought  to  have  known  his  official  adviser  who 
now  appears  as  hia  counsel  could  and  did  tell  him,  doubtr 
less,  that  he  alone  an  Attorney-General  could  file  an  infor- 
mation in  the  nature  of  a  into  warranto,  to  determine  this 
question  of  the  validit  vof  the  law." 

Mr.  Stanton,  if  ejected  from  office,  was  without  remedy, 
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because  a  series  of  decisions  has  settled  the  law  to  be  that 
an  ejected  oihcer  cannot  reinstate  himself  either  h)' quo 
ttarranto.  mandamus  or  other  appropriate  remedy  in  the 
cimrts.  Then  the  purpose  was  not  the  harmless  one  of 
getting  the  Lieutenant- General  of  the  Army  in  the  posi- 
tion of  Secretary  ot  War  to  the  additional  end  of  having 
ajudicial  decision  of  this  question,  but  the  purpose  was  to 
get  possession,  as  we  have  charged,  of  that  department  tor 
his  own  purposes,  and  putting  the  Secretary  of  War  in  a 
position  where  he  could  not  secure  a  judgment  of  the  courts 
tjpou  his  title  to  that  office.  Now,  I  beg  counsel  to  remem- 
ber, not  that  we  charge  that  the  President  expected  that  he 
could  make  a  tool  of  General  Sherman,  but  that  he  might 
oust  .Mr.  Stanton  from  that  office  by  getting  General  Sher- 
man to  accept  it,  thereby  putting  Mr.  Stanton  in  a  position 
where  he  could  not  have  returned  to  office,  expecting  and 
believing  that  the  Lieutenant-Gencral  of  the  Army  would 
not  long  desire  to  occupv  the  position  and  would  retire, 
and  that  then  the  Adjutant-General  of  the  Armv  or  some 
other  person  equally  pliaut  could  be  put  into  the  place 
vacated  by  the  Lieu  tenant-General. 

Now,  the  President  did  not  succeed  in  that,  and  as  it  has 
been  said,  he  appointed  on  down  until  he  came  to  Adju- 
tant-General Thomas.  Then  he  found  the  person  who 
was  willing  to  undertake  this,  work;  who  was  willing  to 
nee  force,  as  he  declared,  to  get  possession  of  that  office. 
And  now,  with  that  proof  of  the  President's  own  declara- 
tions and  acts  before  the  Senate,  it  is  offered  to  make  his 
innocence  apparent  by  giving  in  evidence,his  own  declara- 
tions at  another  time.  If  a  case  can  be  defended  in  this 
wav,  no  officer  of  the  United  States  can  ever  be  convicted 
on  impeachment,  and  if  the  same  rule  is  to  apply  in  courts 
of  justice,  no  criminal  can  ever  be  convicted  for  any  of- 
fense therein,  for  the  oihcer  or  the  criminal  may  make  his 
own  defense  bv  his  own  declarations.  He  will  always 
have  one  to  meet  his  case.  I  do  not  desire  to  detain  the 
attention  of  the  Senate.  I  am  willing  to  let  the  case  rest 
npon  the  authority  shown  by  the  learned  counsel  lor  the 
President,  for  under  it  and  by  force  of  it  this  matter  must 
be  decided. 

The  Vote. 

The  Chief  Justice— Senators,  the  Chief  Justice  has  ex- 
pressed the  opinion  that  the  question  now  proposed  is  ad- 
missible within  the  vote  of  the  Senate  of  yesterday.  He 
will  state  briefly  the  grounds  of  that  opiuion.  The  ques- 
tion decided  yesterday  had  reference  to  a  conversation  be- 
tween the  President  and  General  Thomas  after  the  note 
addressed  to  Mr.  Stanton  was  written  and  delivered,  and 
the  Senate  decided  it  admissible.  The  question  to-day 
has  reference  to  a  conversation  relating  to  the  same  sub- 
ject matter  between  the  President  and  General  Sherman, 
which  occurred  before  the  note  of  removal  was  written. 
Both  questions  are  asked  for  the  purpose  of  proving  the  in- 
tent of  the  President  in  the  attempt  to  remove  Mr.  Stan- 
ton. The  Chief  Justice  thinks  that  proof  of  a  conversation 
occurring  before  the  transaction  is  better  evidence  of  the 
intent  of  an  act  than  proof  of  a  conversation  occurring  after 
the  transaction. 

The  yeas  and  nays  were  taken  on  the  question,  and  the 
Senate  excluded  the  question  by  the  following  vote:— 

Yeas.—  Messrs.  Anthony,  Bayard,  Buckalew,  Cole, 
Davis,  Dixon,  Doolittle,  Fessendeh.  Fowler,  Grimes,  Hen- 
dricks, Johnson,  McCreey,  Morgan,  Norton.  Patterson 
(Tenn.),  Rom,  Sprague,  Sumner,  Trumbull,  Van  Winkle, 
Vickers,  Willey-23. 

Navs.— Messrs.  Cameron,  Cattell.  Chandler.  Conkhne, 
Oonness,  Corbett.  Cragin,  Drake,  Edmunds,  Ferry.  Fre- 
liughuv.-eu,  Harlan,  Henderson,  Howard,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Nye,  Patterson  (N.  H.),  Pomeroy, 
Ramsey,  Sherman,  Stewart,  Thayer,  Tipton,  Williams, 
Wilson,  Yates— 28. 

Examination  Resumed. 

Mr.  STANBERY— Q.  General  Sherman  in  any  conver- 
sations with  the  President,  while  you  were  here,  what  was 
said  about  the  Department  of  the  Atlantic? 

Mr.  BUTLER—  Stop  a  moment.  I  submit  that  that  falls 
within  the  rule  jiiBt  made.  You  cannot  put  in  the  decla- 
rations about  the  fact. 

The  Chief  Justice— The  counsel  will  reduce  it  to  writing. 

Mr.  S  I AXBERY- 1  will  vary  it. 

Q.  What  do  you  know  about  the  creation  of  the  Depart- 
ment of  the  Atlantic? 

Mr.  BUTLER- We  have  no  objection  to  what  General 
Sherman  knows  about  the  Department  of  the  Atlantic, 
provided  he  speaks  from  his  own  kno"  ledge  and  not  from 
the  declarations  of  the  President.  All  orders,  papers,  his 
own  knowledge,  if  he  has  any,  do  not  amount  to  a  declara- 
tion. We  do  not  obicct  to  it,  although  we  do  not  see  how 
this  is  in  issue  and  the  Chief  Justice  w  ill  instruct  the  wit- 
ness, as  in  the  other  case,  to  separate  knowledge  from  hear- 
say. I  have  no  doubt  the  General  knows  himself.  These 
gentlemen  ask  for  the  President's  declarations.not  his  acts. 

The  Chief  Justice— Does  the  counsel  for  the  President 
ask  for  the  President's  declarations* 

Mr.  STANBERY— 1  mav  misunderstand  the  honorable 
managers,  but  I  understand  them  to  claim  that  the  Presi- 
dent created  the  Department  of  the  Atlantic  as  a  part  of 
his  intent,  by  military  force,  to  oust  Congress.  Do  I  under- 
stand the  managers  to  abandon  that  claim? 

Mr.  BUTLER— I  am  uot  on  the  stand,  Mr.  President, 
when  I  am  1  will  answer  the  question  to  the  best  of  my 
ability.  The  presiding  officer  asks  the  counsel  a  question 
which  he  doesn't  seem  to  want  to  auswer.  The  question 
put  to  him  was,  do  you  ask  for  the  President's  declara- 
tions? 

The  Chief  Justice— The  counsel  for  the  President  arc 


asked  whether  they  ask  for  the  statements  made  by  the 
President. 

Mr.  STANBERY— We  expect  to  prove  in  what  manner 
the  Department  of  the  Atlantic  was  created ;  who  pre- 
scribed its  boundaries,  and  what  was  the  purpose  for  which 
it  was  created. 

The  Chief  Justice— Was  it  subsequent  to  the  time  of  re- 
moval or  before  it  ? 

Mr.  STANBERY— I  do  not  know  whether  it  was  sub- 
sequent ;  it  was  prior  I  believe. 

The  Secretary  read  the  question  by  direction  of  the  Chief 
Justice. 

Mr.  BUTLER— That  department  can  only  be  created  by 
an  order. 
The  Chief  Justice— Do  you  object? 

Mr.  BUTLER— 1  object  to  it  in  every  aspect;  but  first  I 
object  to  any  declarations  by  the  President. 

The  Chief  Justice  put  the  question  on  the  admission  of 
the  question,  and  it  was  excluded. 

Mr.  STANBERY— Q.  I  will  ask  you  this  question.  Did 
the  President  make  any  application  to  you  respecting  your 
acceptance  of  the  office  ot  Secretary  of  War,  ad  interim  ? 
Did  lie  make  a  proposition  to  you ;  did  he  make  an  offer  to 
you  ? 

Mr.  BUTLER— Is  that  question  in  writing? 
Mr.  STANBERY— Yes,  sir  (handing  a  paper  to  the  man- 
ager). It  is  to  prove  an  act,  not  a  declaration. 

Mr.  BUTLER— After  consultation,  1  am  instructed,  Mr. 
President,  to  object  to  this,  because  indirectly,  in  explana- 
tion an  application  can  be  made  in  writing  or  conver- 
sation, and  then  they  would  be  the  written  or  oral  de- 
claration of  the  President,  and  it  is  immaterial  to  this 
case. 

Mr.  EVARTS— Mr.  Chief  Justice,  the  grounds  of  the  un- 
derstanding upon  which  the  evidence  in  the  form  and  the 
extent  in  which  our  question,  which  was  overruled, 
sought  tp  introduce  it,  was  overruled  because  it  put  in  evi- 
dence declarations  of  the  President,  several  statements  of 
what  he  was  to  do  or  what  he  done.  We  offer  this  present 
evidence  as  Executive  action  of  the  President  at  the  time, 
and  in  the  direct  power  of  a  proposed  investment  with 
office  of  General  Sherman. 

Mr.  BUTLER— To  that  we  simply  say,  that  that  is  not 
not  the  way  to  prove  Executive  action.  To  anything  done 
by  the  Executive,  we  do  not  object,  but  applications  made 
in  a  closet  cannot  be  put  in,  whether  upon  declaration  or 
otherwise. 

Mr.  STANBERY— Of  course,  Mr.Chief  Justice  and  Sena- 
tors, if  we  were  about  to  prove  the  actual  appointment  of 
General  Sherman  to  be  Secretary  ad  interim,  we  must 
produce  the  paper.  Tho  order— the  Executive  order— that 
is  not  what  we  are  about  to  show.  The  offer  was  not  ac- 
cepted. What  we  offer  is  not  a  declaration,  but  an  act 
which  was  proposed  by  the  President  to  General  Sherman, 
unconnected  if  you  please  with  any  declaration  of  any  in- 
tention. Let  the  act  speak  for  itself'. 
Mr.  BUTLER— Very  well ;  put  in  the  letter. 
Mr.  STANBERY— Is  it  a  question  under  the  Statute  of 
Frauds,  that  you  must  have  it  in  writing;  that  a  thing  that 
must  be  made  in  writing  is  not  good  in  parole?  What  we 
are  about  now  is  what  we  have  not  discussed  as  yet.  It  is 
an  act,  a  thing  proposed,  an  office,  tender  to  a  party.  Gen. 
Sherman,  will  you  take  the  position  of  Secretary  of  War, 
ad  interim?  Is  not  that  an  act?  Is  that  a  declaration 
merely  of  intent?  Is  it  not  the  offer  ot  the  office?  We 
claim  it  is  not  a  declaration  at  all.  It  is  not  declaring  any- 
thing about  what  his  intention  is,  but  it  is  doing  an  act. 
Will  vou  take  the  office?  I  offer  it.  Let  that  act  speak  for 
itself. 

Mr.  BUTLER— Mr.  President,  I  do  not  claim  any  right  to 
close  the  discussion,  but  I  will  just  call  the  attention  of  the 
Senator  to  this :— Suppose  he  did  offer  it,  what  does  that 
prove?  Suppose  he  did  not,  what  does  that  prove?  Ifyoc 
mean  to  deal  fairly  with  the  Senate,  and  not  get  in  a  con- 
versation under  the  guise  of  putting  in  an  act,  what  does  it 
prove?  If  he  was  trying  to  get  General  Sherman  to  take  that 
office,  it  was'an  attempt  to  get  Mr.  Stanton  out.  If  it  was 
a  mere  act  I  would  not  object.  The  difficulty  is  while  it  is 
not  within  the  Statue  of  Frauds,  it  is  an  attempt  under  the 
guise  of  an  act  to  get  in  a  conversation  by  direction  of  the 
Chief  Justice. 

The  Clerk  read  t'  e  question,  which  had  been  reduced 
to  writing,  as  folk  n-sf  — 

Q.  "Did  the  Fi  sident  make  any  application  to  you  re- 
specting your  acceptance  of  the  duties  of  the  War  Depart- 
ment ad  interim?" 

The  Chief  Justice  submitted  the  point  to  the  Senate,  and 
the  question  was  admitted. 

Sherman  Offered  the  War  Office. 

Mr.  STANBERY  to  witness.-Q.  Answer  the  queston,  if 
you  please?  A.  The  President  tendered  me  the  office  of 
Secretary  of  War  ad  interim  on  two  occasions;  the  first 
was  on  the  afternoon  of  January  25  and  the  second  on 
Thursday,  the  30th  of  January,  in  his  own  usual  office  t>e- 
tween  the  library  and  the  clerk's  room,  in  the  Executive 
Mansion  :  Mr.  Stanton  was  then  in  office,  as  now. 

Q.  Was  any  one  else  present  then?  A.  I  think  not:  Mr. 
Moore  may  have  been  called  in  to  show  some  papers,  but  I 
think  he  was  not  present  when  the  President  made  me  the 
tender;  both  of  them  were  in  writing;  I  answered  the  first 
one  on  the  27th  of  January ;  I  did  not  receive  any  commu- 
nication in  writing  from  the  President  on  that  subject  j 
the  date  of  my  first  letter  was  the  27th  of  January. 

(Another  question  was  answered  here  inaudibly  to  the 
reporters.) 

Another  Question  Objected  To. 

Q.  Now  referring  to  the  time  when  the  offer  was  first 
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made  to  you  by  the  President,  did  anything  further  take  ' 

Elace  between  you.  in  reference  to  that  matter,  the  tender  ■ 
v  him  or  the  acceptance  by  you  consummate? 
"Mr.  BU'i  LER— That  we  object  to.    I  his  is  now  getting 
into  the  conversations  again.   Senators,  I  call  your  at- 
tention to  the  manner  in  which  the  case  is  conducted.  I 
warned  you  that  if  you  let  in  the  act,  then  the  declaration  I 
would  come  after  it.   Now  they  say,  they  have  got  the 
act,  and  they  want  to  see  if  by  this  means  they  cannot  get 
around  the  declaration. 
Mr.  EVAKTS— What  is  the  proposition  of  the  manager? 
Mr.  BUTLER— My  proposition  is.  that  the  evidence  is 
incompetent,  and  based  upon  evasion,  gi  tting  in  the  act 
which  looked  to  be  immaterial.    It  was  quite  liberal  in  the 
Senator?  to  vote  to  let  in  the  act,  but  that  liberality  is 
taken  advanrase  of,  to  endeavor  to  get  by  the  ruling  of  the 
Senate,  and  put  in  the  declarations  which  the  Senate  has 
ruled  out. 

Mr.  EV  ARTS— The  tender  by  the  Chief  Executive  of  the 
United  States  to  a  General  in  the  position  of  General  Sher- 
man, of  the  War  Office,  is  an  Executive  act,  and  as  such 
has  been  admitted  in  evidence  bv  the  Senate.  liKe  every 
other  act  which  is  admitted  in  evidence  as  an  ac  t  it  is 
competent  to  attend  it  by  whatever  was  expressed  from 
one  to  the  other,  in  the  course  of  that  act  and  the  termina- 
tion of  it,  and  on  that  proposition  the  learned  manager 
shakes  his  ringer  of  warning  at  the  Senators  of  the  United 
States  against  the  malpractices  of  counsel  for  the  Presi- 
dent. Now,  Senators,  if  thee  be  anything  clearer,  any- 
thing plainer  in  the  law  of  evidence,  without  which  truth 
is  shut  out.  and  the  form  and  features  of  the  fact  permitted 
to  be  proved,  excluded,  it  is  this  rule,  that  a  spoken  act  is 
a  p:>rt  containing  the  qualifying  trait  and  part  of  the  act 
itself. 

Mr.  BUTLER— To  that  I  answer,  Senators,  that  of  an 
immaterial  act,  an  act  wholly  immaterial,  the  only  quali- 
fication that  could  be  put  in  would  be  the  answer,  perhaps, 
of  General  Sherman ;  that  is  not  offered,  but  then  the  offer 
is  to  put  in  an  incompetent  conversation  as  explaining  an 
immateri  1  act.  What  is  the  proposition  put  forw  avd?  It 
is  Executive  offers  of  offices  to  auyman  in  the  country; 
and  they  would  put  in  the  fact  that  he  made  the  offeror 
the  office,  and  as  illustrative  of  that  fact  put  in  everything 
he  said  about  it.  That  is  the  preposition.  1  did  think 
there  w  as  a  little  malpractice  about  that  proposition,  bet 
it  is  a  most  remarkable  one.  He  does  an  act  himself,  and 
now  he  says.  "I  have  got  the  act  in,  you  must  put  the  de- 
claration in  :"  that  is  the  proposition.  It  is  not  worthy  of 
words.  A  criminal  puts  in  his  account,  presses  it  in.  "Now 
close,"  hj  says :  "I  have  got  the  account  in,  now  I  want, 
also  what  I  said  about  it  in  order  to  explain  it."  Why  it 
is  an  argument  itselt. 

By  direction  of  the  Chief  Justice,  the  Clerk  read  the 
question  whic  h  had  been  reduced  to  writing,  as  follows:— 

4,At  the  first  interview  at  which  the  tender  of  duties  of 
Secretary  of  War  ad  interim  was  made  to  3-011  by  the  Pre- 
sident, did  anvthing  further  pass  between  3*011  and  ths 
President  in  reference  to  the  tender  or  your  acceptance 
of  it?" 

The  Chief  Justice  submitted  the  question  to  the  Senate 
on  which  the  yeas  and  na3"8  were  demanded  by  Messrs. 
Drake  and  Howard,  and  the  question  was  excluded  by  the 
following  vote:— 

Yeab.— Messrs.  Anthony,  Bayard,  Buckalew,  Cole, 
Davis,  Dixon,  Doolittle.  Fessenden,  Fowler,  Grimes,  Hen- 
dricks, Johnson,  McCreer\-,  Morgan  Norton,  Patterson 
(Tenu.),  Ross,  Sprague,  Sumner,  Trumbull,  Van  Winkle, 
Vickers,  Willey.— 23. 

Nays.— Messrs.  Cameron.  Cattell.  Chandler.  Conkling, 
Conness,  Corbett,  Cra^in,  Drake,  Fdmunds,  Ferry,  Fre- 
linghitysen,  Harlan.  Henderson,  Howard,  Howe.  Morrill 
(Me.).  Morrill  (Vt.),  Morton,  Nye,  Patterson  (N.  H.), 
Pomeroy,  Ramsey.  Sherman,  Stewart,  Thayer,  Tipton, 
Williams,  "Wilson,  Yates— 29. 

Mr.  STANBERY— Q.  In  the  second  interview  did  he 
again  make  an  offer  to  you  to  be  Secretary  of  War  ad  in- 
terim?  A.  Very  distinctly. 

Q.  At  that  interview  was  anything  said  in  explanation 
of  that  offer? 

Mr.  BUTLER— We  ask  the  presiding  officer  whether  that 
dot  s  not  Fall  exactly  within  the  nil  y 

The  Chief  Justice  was  understood  to  reply  in  the  affir- 
mative. 

Still  Another  Refused. 

Mr.  STANBERY- <JL  In  these  conversations  did  the  Pre- 
sident state  to  you  that  his  object  was  to  make  a  question 
before  the  court? 

Mr.  BINGHAM  and  Mr.  BUTLER  objected  simulta- 
neous! v. 

Mr.  b  f  AN  I'.ERY— We  have  a  right  to  offer  it. 

Mr.  BUTLER— We  have  a  right  to  object.  Mr.  Presi- 
dent, courts  sometimes  sa\-  that  after  they  have  ruled 
upon  a  question,  it  is  not  within  the  proprieties  of  a  trial 
to  offer  the  same  thing  over  aud  over  again.  It  is  sonic- 
limes  done  In  courts  for  the  purpose  of  making  bills  of  ex- 
ceptions, or  writs  of  error  on  the  ruling.  If  the  counsel 
say  that  that  is  the  present  object,  we  shall  not  object,  be- 
cause they  ought  to  preserve  their  rights  in  all  forms,  but 
supposing  this  to  be  the  court  of  last  resort,  if  a  court  at 
all,  there  can  be  no  occasion— at  least,  no  proper  occasion 
—  to  throw  themselves  against  the  rules. 

Mr.  STANBERY— Mr.  Chief  Justice,  I  do  not  understand 
that  the  ruling  was  upon  the  specific  micstiou.  It  was  the 
general  question  of  what  was  said  that  was  ruled  out.  I 
want  to  make  the  speciiic  question  now  to  indicate  what 
the  point  was. 

Mr.  BUTLER- I  would  call  attention  to  the  distinct  ad- 
mission of  the  counsel  that  question  was  within  ruliug. 
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'  He  expected  it  to  be  ruled  out,  but  now  he  goes  on  to  make 

the  offer. 

Mr.  EVART3— That  was  the  previous  question. 

Mr.  BUTLER— No,  sir;  the  last  one. 
Mr.  EVA ItTS  said  that  though  there  was  to  be  no  re- 
view  of  the  proceedings  of  this  court,  it  was  entirely  com- 
petent to  bring  to  the  notice  of  the  court,  which  was  to 
Pass  on  questions  of  final  judgment,  the  evidence  sup- 
posed to  be  admissible,  in  order  that  it  might  be  made  a 
question  of  argument.  He  claimed  that  counsel  hud  a 
right  to  do  that,  aud  that  the  difference  between  the  spe- 
cific question  now  asked  and  the  general  question  which 
was  overruled  was,  that  while  a  general  conversation 
could  not  be  admitted,  the  witness  might  be  permitted  to 
testify  upon  the  speciric  point. 

The  Chief  Justice  directed  that  the  question  be  reduced 
to  writing. 

The  question  having  been  reduced  to  writing,  was 
handed  to  Mr.  BUTLER,  who  said:— I  object  to  the  ques- 
tion, as  both  outrageously  leading  in  form,  and  as  incoui* 
petent  under  the  rule. 

The  question  was,  "In  either  of  those  conversations  did 
the  President  say  to  vou  that  his  object  in  appointing  you 
was  that  he  might  then  get  the  question  of  Mr.  Stanton's 
right  to  the  ofhee  before  the  Supreme  Court?" 

Senator  HOWARD  demanded  the  yeas  and  nays  upon 
admitting  the  question. 
The  veas  and  nays  were  ordered,  and 
Senator  DOOLITTLE  asked  Mr.  Butler  again  to  state 
his  objection. 

Mr.  BUTLER  said  he  objected  to  the  question  as  out- 
»igeously  leading,  and  as  being  against  the  ruliug  of  the 

Senate. 

The  vote  was  taken  and  resulted,  yeas,  7 ;  mays,  44,  as 

follows : — 

Yr. as.— Messrs.  Anthony,  Bayard,  Fowler,  McCreery, 
Patterson  (l'enn.),  Ross,  Vickers. 

Nays.— Messrs.  Buckalew,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Conness,  Corbett,  Cragin,  Davis,  I  ivon, 
Doolittle,  Drate,  Edmunds,  Ferry,  Fessenden,  Freling- 
huysen,  Grimes,  Harlan,  Henderson.  Hendricks,  Hov  aid, 
Howe,  Johnson,  Morgan,  Morrill  (Me.),  Morrill  (Vt.).  Mor- 
ton, Norton,  Nye.  Patterson  (N.  H.),  Pomerov,  Ramsey, 
Sherman.  Sprague,  Stewart,  Thaver,  Tipton.  Trumbull, 
Van  Winkle,  AN  iHey,  Williams.  Wilson  and  Yates-44. 

During  the  call  Senator  JOHNSON  asked  for  the  reading 
of  the  question.  The  question  being  partly  read,  Senator 
JOHNSON  said  that  will  do,  I  vote  no. 

Senator  DAVIS,  having  already  voted,  said  that  as  the 
question  was  leading,  he  would  vote  no. 

Mr.  STANBERY— Mr.  Chief  Justice,  this  question  was 
undoubtedly  overruled  on  a  matter  of  form,  and  i  propose 
to  change  the  torni. 

The  Question  in  a  New  Shape. 

The  question,  in  a  new  form,  having  been  handed  to  Mr. 
Butler. 

Mr.  BUTLER  said,  the  question  as  presented  to  me,  Mr. 
President  and  Senators  is,  "Was  auv-thingsaid  at  that  con- 
versation by  the  President,  as  to  an3'  purpose  of  getting 
the  question  of  Mr.  Stanton's  right  to  the  office  before  the 

courts?" 

Now  Mr.  President.and  Senators,  this  is  the  last  question 
without  its  leading  part  of  it.  I  so  understand  it.  I  un- 
derstand it  to  be  a  very  wc  11  settled  rule  when  counsel  de- 
liberately produce  a  question,  leading  in  form,  and  has  it 
passed  upon,  he  cannot  afterwards  withdraw  the  leading 
part  and  put  the  same  question,  without  it.  Sometimes  this 
rule  has  been  relaxed  in  favor  of  a  very  3'oung  counsel 
(laughter),  who  did  not  know  what  the  question  meant.  I 
have  seen  ver3'  young  men  so  offending,  but  the  court  let 
them  up.  Now,  I  call  the  attention  of  the  presiding  oilicer 
and  of  the  Senate  to  the  fact,  that  I  three  times  over  ob- 
jected to  the  question  as  being  outrageously  leading,  and  I 
said  it,  so  that  there  might  be  no  mistake  about  it;  yet  the 
counsel  for  the  President  went  on  and  insisted  not  only  in 
not  withdrawing  it,  but  in  having  it  put  to  a  vote  of  the 
Senate  by  yeas  and  nays. 

If  1  had  not  called  tneir  attention  to  it,  I  agree  that  per- 
haps the  rule  might  not  be  enforced,  but  I  called  their  at- 
tention to  it.  There  arc  five  gentlemen,  of  the  oldest  men 
in  the  profession,  to  whom  this  rule  was  well  known,  they 
chose  to  submit  to  the  Seuate  a  teutative  question,  and 
now  they  propose  to  trv*  it  over  again,  and  keep  the  Senatu 
voting  on  forms  of  questions  until  its  patience  is  wearied 
out.  Now,  I  have  had  the  honor  to  state  to  the  Senate,  a 
little  while  ago,  that  all  rules  of  evidence  are  founded  <  n 
good  sense,  and  this  rule,  too.  is  founded  ou  good  sense.  It 
is  founded  on  the  proposition  that  counsel  shall  not  put  a 
leading  question  to  a  witness  to  instruct  him  what  they 
want  to  prove,  and  then,  after  the  question  is  overruled, 
to  put  the  same  question,  without  its  leading  form.  Of 
course,  that  was  not  meant  here,  but  I  think  that  tho 
Senate  should  not  allow  itself  to  he  played  with  in  this  way. 
If  you  choose  to  sit  here  and  have  the  yeas  aud  nays 
called,  I  can  stay  here  as  long  as  any  bod  v." 

Air.  STAN  BE  It  Y- Mr.  Chief  Justice  and  Senators 
This  is  too  grave  and  serious  and  responsible  an  issue  and 
too  important  in  its  results  to  allow  us  to  descend  to  such 
a  form  of  controversy.  Tho  gentleman  again  says  1  am  an 
old  lawyer,  long  at  the  bar,  and  I  hope  I  am  not  in  the 
habit  of  making  factions  opposition  before  anv  court,  high 
or  low,  and  especially  not  before  this  bodv;  but  tho 
learned  manager  intimates  here  that  I  have  deliberately 
asked  a  leading  question,  resorting  to  the  low  tactics  of 
the  Old  Bailey  Court  for  the  purpose  of  getting  time, 
making  factious  opposition.  I  Bcorn  auy  such  intimation. 
He  says  it  is  a  leadmg  question.  Undoubtedly  it  u  a  lead- 
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bo  far  as  General  Sherman  was  concerned;  hut  that  so  far 
as  counsel  was  concerned  the  purpose  was  to  put  it  m  that 
form  so  that  counsel  might  have  another  opportunity  of 
putting  it  in  a  h  eal  form.  He  charges  that  it  was  dehber- 
ktelv  manufactured,  in  a  leading  form,  knowing  that  it 


would  be  rejected,  for  the  purpose  ot  getting  ten  or  fifteen 
minutes  time.  A  leading  question,  eir ;  *  ill  the  honorable 
manager  read  over  the  record  of  this  case  and  see  hun- 
dreds of  leading  questions,  put  by  hhn,  until  we  (tot  tired 
of  objecting  to  them?  I  may,  of  course,  ue  permitted  to 
disclaim  any  intention;  thieja  a  matter  of  great  impor- 
ta.iC  •  the  interests  of  our  client  are  m  our  hands,  and  we 
are  to'defeud  thorn  in  the  best  way  we  can. 

1  he  question  waa  modified  at  Mr  FA  ARTS  suggestion 
po  to  read  as  follows:— "Was  anything  Haid  at  either  of 
these  interviews  by  the  President  as  to  any  purpose  or 
jr.ttiug  the  question  of  Mr.  Stanton's  right  to  the  oilice  be- 

°Tiic  Chief  Justice  put  it  to  the  vote  of  the  Senate,  and 
the  question  was  overruled  without  a  division,  and  se- 
nator HENDERSON  sent  up  in  writing  the  following 
que  tion  to  be  put  to  the  witness?  - 

"Did  the  President,  in  tendering  you  the  appointment  of 
Secretary  of  War  act  interim,  express  tlit,  object  or  pur- 
pose for  so  doing?"        ...  .  . .  ,  . 

Mr  BINGHAM— I  object  to  that  question  as  being 
witkin  the  ruling.  It  is  both  leading  and  incompetent. 

The  Chief  Justico  said  he  would  submit  the  question  to 

*hS  matorDOOLITTLE  arose  and  said-Mr.  Chief  Justice, 
I  arose  for  the  purpose  of  moving  that  the  Senate  should  go 
into  consultation  on  ibis  question,  (cries  of  u«..  no."),  hut 
there  might  not  be  time  to-night  to  go  into  consultation, 
and  I,  therefore,  move  that  the  court  adjourn. 

The  motion  was  rejected  without  a  division. 

The  vote  was  then  taken  on  admitting  Senator  Hender- 
son's question,  and  it  was  rejected.  \  eas,     ;  nay  a,  2,,  as 

Ye as!— Messrs.  Anthonv,  Bayard,  Buckalew,  Davis. 
Dixon.  Doolittle,  Fessenden,  Fowler,  Grimes,  Henderson, 
Hendricks.  Johnson,  McCreery,  Morrill  (Me.),  Morton, 
Norton,  Patterson  (Tenn.),  Ross.  Sherman,  Spraguc,  Stun- 
ner, Truuibui),  Van  Winkle,  Vickers,  Willey— 25. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conk- 
ling,  Conness.  Corbett,  Cragin,  Drake,  Edmunds,  Ferry, 
Frelinghnvscn,  Harlan.  Howard,  Harris,  Morgan.  Morrill 
<\  t.),  Nye,  Patterson  (N.  H.),  Pomeroy,  Ramsey,  Stewart, 
Thavcr,  Tipton,  Williams,  Wilson  and  Yates- 27. 

Senator  TRUMBULL,  at  half-past  three,  moved  that  the 
court  adjourn.  The  question  was  taken  by  yeas  and  nays, 
and  resulted   yeas,  25;  nays,  27. 

Mr.  STANBERY  sent  to  Mr.  Butler  another  form  of 
question. 

Alter  reading  it,  Mr.  BUTLER  said  :-Wc  object  to  this, 
both  as  a  leading  question  and  for  substance.  It  has  been 
voted  on  three  times  already. 

The  question  was  read,  as  follows:— "At  either  of  those 
interviews  was  anvthing  said  in  reference  to  the  use  of 
threats,  intimidation  or  force,  to  get  possession  of  the  War 
Ohicc,  or  the  contrary?" 

The  Chief  Justice  submitted  to  the  Senate  the  admissi- 
bility of  the  auestiou,  and  without  a  division  it  was  ruled 
to  be  inadmis-ible.  L 

The  Chief  Justice  asked  the  counsel  for  the  President 
whether  thev  had  anv  other  question  to  put  to  the  witness. 

Mr.  STANBERY  replied  that  conuoel  were  cgusideiin;; 
that  point. 

Senator  ANTHONY  moved  that  the  court  adjourn. 

Seuator  CONKLIN'G  inquired  whether  the  managers 
meant  to  cross-examine  the  witness? 

Mr.  BUTLER  replied  that  thev  did  not. 

The  vote  was  agaiu  taken  by  yeas  and  nays  on  the  ques- 
tion of  adjournment,  and  it  resulted— yeas,  20;  nays,  83. 

So  the  court  refused  to  adjourn. 

Stanbery  Discomfited. 

Mr.  STANBERY  then  arose  and  said :— Mr.  Chief  Jus- 
tice  and  Senators :— I  desire  to  ttate  that  under  these 
rulings  we  are  not  prepared  to  say  that  we  have  any  fur- 
ther questions  to  put  to  General  Sherman,  but  it  is  a  mat- 
ter of  so  much  importance  that  we  desire  to  be  allowed  to 
recall  General  Sherman  on  Monday  if  we  deem  it  proper  to 
do  .so. 

Mr  BUTLER  rose  and  commenced  to  object,  saying,  we 
are  very  desirous  that  the  examination  of  this  witness 
should  be  concluded,  but  before  he  could  conclude  the  sen- 
tence, 

Mr.  BINGHAM  rose  and  said:— We  have  no  objection. 
The  court  then,  at  a  quarter  <>f  five,  adi n  rued,  and  t  he 
Senate  immediately  afterwards  adjourned. 


The  court  was  opened  in  due  form,  and  the  mana- 
gers were  announced  at  12-05,  Messrs.  Bingham,  But- 
ler and  Williams  only  appearing.  Mr.  Stevens  waa 
in  his  chair  before  the  court  waa  opened.  The  other 
managers  entered  shortly  afterward. 

The  Twenty-first  ltulo. 

The  Chief  Justice  stated  that  the  first  business  in 
order  was  the  consideration  of  the  order  offered  by 
Senator  Frelinghuyseu,  amendatory  of  Rule  21.  as 
follows: — Ordered,  That  as  many  of  the  managers  of 
this  court  and  the  counsel  for  the  President  be  per. 
mittcd  to  speak  on  the  dual  argument  as  shall  choose 
to  do  80. 

Mr.  SUMNER— I  send  to  the  chair  an  amendment 
to  that  order  to  come  in  at  the  end. 
It  was  read  as  follows:— 

''Provided,  That  the  trial  shall  proceed  without  any 
further  delay  or  postponement  on  this  account." 

Mr.  FltELINGHU YSBN  accepted  the  amendment. 

Mr.  Manager  WILSON  rose  and  asked  the  in- 
dulgence of  the  Senate  for  a  moment.  He  said  he  did 
not  propose  to  contest  the  right  of  the  Senate  to  adopt 
a  rule  reasonably  limiting  debate  on  the  dual  argu- 
ment of  this  question,  in  conformity  with  the  universal 
rule  in  the  trial  of  civil  actions  and  criminal  inuiet- 
ments.  Ue  was  not  here  to  oppose  such  a  reasonable 
limitation  as  the  interests  of  justice  may  require,  as 
may  be  necessary  to  facilitate  a  just  decision.  He 
thought,  however  that  the  rule  was  calculated  in  some 
degree  to  embarrass  the  gentlemen  sent  here  to  con- 
duct this  case  on  the  part  of  the  people. 

The  House  having  devolved  the  duty  upon  seven  of 
its  members,  in  which  they  had  not  departed  from  the 
ordinary  course,  the  effect  of  the  rule  would  be  to  ex- 
chide  from  the  linal  debate  on  the  articles  submitted 
bv  them  at  least  four  of  the  managers.  He  was  not 
opposed  to  a  reasonable  limit.  It  would  have  been 
in  accordance  with  the  rule  in  regard  to  interlocu- 
tory questions,  and  would  have  avoided  diffuseness. 

The  Senate  had  said  that  the  public  convenience 
and  the  interests  of  the  people  required  that  a  certain 
limit  of  time  should  be  divided  among  the  managers, 
The  rule  did  not  meet  with  the  approbation  of  the 
managers  in  the  first  instance.  They  thought  it  unu- 
sual, and  they  had  directed  their  chairman  to  make 
this  application.  There  had  been  five  cases  of  m> 
peachmeut  before  the  Senate  of  the  United  States. 

Mr.  WILSON  recited  the  circumstances  attending 
each  of  the  impeachments  of  Blount,  Pickering, 
Chase,  Peck  and  Humphreys,  claiming  that  all  these 
eases  were  analagous  to  the  present.  All  the  mana- 
gers were  allowed  to  speak  on  the  final  argument, 
save  in  one  instance,  where  there  were  seven  mana- 
gers, and  one  of  them  failing  to  speak,  Mr.  Randolph, 
their  chairman,  spoke  twice.  He  (Mr.  Wilson)  might 
be  mistaken,  but  thought  the  ri^ht  of  the  House  of 
Representatives  to  be  heard  through  all  its  managers 
had  never  been  questioned.  One  case  In  British  his- 
tory was  familiar  to  the  school-boy  recollections  of 
every  man  in  this  nation,  or  who  is  familiar  with  the 
English  language— a  case  made  memorable  not  as 
much  by  the  great  interests  iuvolved  as  by  this  fact, 
that  it  was  illustrated  by  the  genius  of  the  greatest 
men  that  England  had  ever  produced,  aud  that  it  con- 
tinned  for  seven  years. 

In  the  latter  respect  he  hoped  this  would  not  resem- 
ble it;  but  it  would  be  remembered  that  the  labor  in 
that  case  was  distributed  amongst  all  the  managers. 
The  present  case  was  not  an  ordinary  one.  Nothing 
in  our  history  compared  with  it.  They  were  making 
history  to-day,  and  they  should  show  that  they  aj  - 
predated  the  magnitude  of  the  interest  involved.  He 
felt  the  difficulty  uf  realizing  the  magnitude  rising  to 
the  height  of  this  great  argument.  It  was  not"  the 
case  of  a  district  judge  or  custom-house  officer,  but  the 
Chief  Magistral^  of  a  great  people,  and  its  importance 
was  felt  from  sea  to  sea,  with  millions  of  people  watch- 
ing lor  the  verdict.  Such  a  limitation  should  be  ac- 
counted for  in  only  one  way,  namely,  that  the  case  was 
j  of  small  consequence,  or  that  it  was  so  plain  that  the 
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judcre  reqnired  no  research  and  no  argument  from  anv- 
budy.  He  had  not  in  what  he  s;ud  been  moved  by  any 
consideration  personal  to  himse'f.  He  had  lived  to  a 
time  of  life  when  t  he  ambition  to  be  heard  did  not 
rest  heavily  upon  him,  or  at  all  events  he  had  lived 
too  long  to  attempt  to  press  an  argument  upon  an  un- 
willing audience.  If  they  allowed  an  extension  of 
time,  he  did  not  know  whether  he  would  speak  on  the 
final  argument  or  not.  It  would  depend  on  his 
strength,  and  upon  what  was  said  by  others.  lie  con- 
cluded by  warning  the  Senate  that  if  they  placed  Mich 
a  limit  upon  a  case  of  such  magnitude,  it  might  here- 
after be  used  as  a  precedent  in  less  important  cases 
for  reducing  the  number  of  counsel  to  one,  or  perhaps 
dispensing  with  them  altogether. 

Mr.  STEVENS,  one  of  the  managers,  rose  and  said  :— 
1  have  but  a  few  words  to  say,  and  that  is  of  very  little 
importance.  I  do  not  expect,  if  the  rule  be  relaxed, 
to  say  many  words  in  the  closing  argument.  There 
is  one  single  article  which  I  am  held  somewhat  re- 
sponsible for  introducing,  on  which  I  jvish  to  address 
the  Senate  for  a  very  brief  space,  but  I  do  desire  that 
my  colleagues  rnay  have  fall  opportunity  to  exercise 
such  liberty  as  they  deem  proper  in  the  argument.  I 
do  not  speuk  for  my  colleagues.  If  the  Senate  should 
limit  the  time  that  the  managers  mar  have,  let 
them  divide  it  among  themselves — however,  this  is  a 
mere  suggestion.  I  merely  wish  to  say  that  I  trust 
that  some  further  time  will  be  given,  as  I  am  some- 
what anxious  to  give  the  reasons  why  I  60  pertina- 
ciously insisted  upon  the  adoption  of  an  article  that 
the  managers  had  reported,  leaving  that  article  out. 
I  confess  I  feel  in  that  awful  condition  that  I  owe  it  to 
myself  and  to  the  country  to  give  the  reasons  why  I 
insisted,  with  what  is  called  obstinacy,  on  having  that 
article  introduced,  but  I  am  willing  to  be  confined  to 
any  length  of  time  which  the  Senate  may  deem  proper. 

What  I  have  to  say  I  can  say  very  briefly.  Indeed, 
I  cannot,  as  a  matter  of  fact,  speak  at  any  length  it'  I 
would.  I  merely  make  this  suggestion,  and  beg  par- 
don of  the  Senate  for  having  intruded  so  loug  upon 
its  time. 

Senator  SHERMAN  moved  to  amend  the  order  sub- 
mitted by  Senator  Erelinirhuyscn  by  striking  out  the 
last  proviso,  and  inserting  in  lieu  of  it  another,  which 
ho  sent  to  the  Cleric'*  desk. 

Senator  FRELINGI1UYSEN  desired  to  modify  his 
own  resolution  by  adding  another  proviso  that  only 
one  counsel  on  the  part  of  the  managers  shall  be  heard 
at  the  close.  He  said  it  was  not  his  purpose  to  change 
the  rule  excepting  as  to  the  number  who  should  speak. 

The  Chief  Justice  directed  the  order,  as  modified 
by  Senator  Frelinghnysen,  to  be  read,  as  follows:— 

Ordered,  That  as  many  managers  and  of  the  counsel 
for  the  President  be  permitted  to  speak  upon  the  final 
argument  as  shall  chose  to  do  so;  provided,  that  the 
trial  shall  proceed  without  auv  furtner  delay  or  post- 
ponement; and  provided  further,  thut  only  one  mana- 
ger shall  be  heard  in  the  close. 

Senator  SHERMAN'S  amendment  was  to  add  to 
the  order  the  following:— "But  any  additional  time 
allowed  by  this  order  to  each  side  shall  not  exceed 
three  hours." 

Precedents. 

Mr.  BOUTWELL,  one  of  the  managers,  rose  and 
said  :— 

Mr.  Chief  Justice  and  Senators:— I  would  not  have  ri'en 
to  speak  on  thi<  occasion,  had  it  not  been  for  the  qualifi- 
cation made  by  the  honorable  Senator  from  New  Jersey. 
I  ask  the  Senate  to  consider  that  in  thj  case  of  .Ittd.u'o 
Peck,  after  the  testimony  was  submitted  to  the  Senate,  it 
was  first  summed  up  by  two  managers  on  the  part  of  the 
liouee;  that  then  the  counsellor  the  respondent  argued 
the  case  for  the  respondent  by  two  of  their  u timber,  and 
that  then  the  case  was  closed  on  the  part  of  the  House  of 
.Representatives  by  two  arguments  made  by  the  manager', 
lack  the  Senate  to  cousider  that  iu  the  trial  of  J  odgo 
Chase  the  argument  ou  the  part  of  the  House  of  Repre- 
sentatives ana  of  the  people  of  the  United  States  was 
dosed  by  three  managers,  after  the  testimony  had  been 
submitted,  and  the  arguments  on  behalf  of  the  rcipouiout 
had  been  closed. 

1  also  ask  the  Senate  to  consider  that  in  the  trial  of  Judge 
Pre  cott,  in  Massachusetts,  which  I  venture  to  say  In  this 
presence  was  one  of  the  most  ably  conducted  trials  in  the 
ni-'torv  of  impeachment',  cither  in  this  country  or  -Treat 
.Britain,  on  the  part  of  the  managers,  assisted  by  Chief  Jus- 
tice Shaw,  and  on  the  part  of  the  respondent  by  Mi*.  Web- 
ster, that  two  arguments  were  made  by  the  managers  on 
the  part  of  the  House  and  on  the  part  of  the  people  of 
the  Common  wealth,  after  the  case  of  the  respondent  had 
b  en  absolutely  closed,  both  upon  the  evidence  and  upon 
the  arguments.  I  think  the  matter  needs  no  further  illua- 
tratio.i  to  hatisfy  this  tribunal  that  the  ease  of  the  people, 
the  case  of  the  House  «>f  Representatives  if  this  trial  is  to 
be  opened  to  fall  debate  by  gentlemen  >vho  represent  the 
jcapoudeut  here,  ought  not  to  be  left,  after  the  close  of  Uie 


respondent,  to  a  single  counsel  on  the  part  of  the  House 

of  Representatives. 

Mr.  Stanbery's  Opinion. 

Mr.  STANBERY  rose  and  said  that  the  counsel  for  the 
President  neither  asked  for  nor  refused  the  order  pro- 
posed. 1  hey  hud  no  objection  to  all  the  seven  of  the 
managers  on  the  other  side  arguing  the  case,  but  he  un- 
derstood the  amendment  of  the  Senator  from  Ohio  fo  fix  a 
limit,  whereas  iu  the  rule  in  the  time  allo\s  ed  tor  the  cm* 
mg  up  was  unlimited.  The  rule  onlv  spoke  of  the  number 
of  the  counsel,  not  of  the  time  they  should  occupy.  He  de- 
sired to  call  the  attention  of  the  Senate  to  the  amendment, 
so  th.it  there  might  be  no  misunderstanding.  He  howj 
that  not  one  of  the  counsel  for  the  President  had  any  idea 
of  lengthening  out  the  trial.  He  spoke  as  offe  competeut 
to  know,  and  he  knew  that  when  tlie  counsel  were 
through  they  w<  uld  stop,  and  wotdd  only  take  as  much 
time  as  they  needed.  They  knew  that  if  thev  went  be- 
yond that  they  would  not  have  the  attention  of  the 
Senate.  He  could  say  that  he  spoke  for  his  associates  ra 
saying  that  they  would  not  take  a  moment  longer  in  the 
case  than  they  considered  necessary.  1  hey  would  take 
every  moment  that  was  necessary,  but  not  a  moment  that 
was  unnci  cs-ary. 

Be  n  f<-rr<  d  to"  the  fact  that  in  the  Supreme  Court  of  the 
T  nit"d  States  when  arguments  arc  limited  to  two  hours, 
that  limit  is  frequently,  in  important  cases,  removed,  and 
he  mentioned  one  case  where  nc,  himtell,  had  spoken  for 
two  days.  If  counsel  were  limited  to  an  exact  time,  they 
would  generally  be  embarrassed,  because  thev  were  look- 
ing c  ontinually  at  the  clock  instead  of  their  case,  and  wore 
afraid  to  begin  an  argument  for  fear  they  would  exhaust 
too  much  time  upon  it,  and  be  cut  off  from  the  move  im- 
portant matters  in  the  case.  In  conclusion  he  begged  the 
Senate  not  to  limit  the  time  of  counsel. 

Senator  SHE  11. WAN.  after  hearing  the  remarks  of  Mr. 
Stanbery,  withdrew  his  amendment. 

Mr.  Butler's  Views. 

Mr.  BUTLER  desired  the  counsel  for  the  President  to 

say  whether  thev  wished  this  rule  adopted,  beeause  if 
they  did  not  wish  it,  that  fact  woidd  have  its  impression 
upon  the  mind  as  to  what  time  should  be  granted,  lie 
\\  anted  to  say,  however— and  he  stated  it  without  preju- 
dice to  anybody— that  from  the  kind  attention  he  had  re- 
ceived from  the  Senate  in  his  opening  argument  he  did  not 
intend,  in  any  event,  to  trespass  a  single  moment  in  the 
closing  argument,  but  to  leave  it  to  the  very  much  better 
argumentation  of  his  assistants.  He  onlv  wished,  without 
any  word  on  his  part,  that  such  argumentation  should  be 
had  as  should  convince  the  country  that  the  case  had  been 
as  fully  stated  on  the  one  side  as  on  the  other. 

Senator  SL  MXER  moved  to  strike  out  the  last  proviso  in 
the  order,  and  to  insert  in  lieu  of  it  the  foil  >  ■■  iug  :- 

"Ana  j/rovuted  further,  That  according  to  practice  in 
cases  of  impeachment,  all  the  managers  who  speak  shall 
close." 

Senator  GONKLING  begged  to  ask  the  counsel  for  the 
Pre- ideut  to  answer  the  question  asked  by  Mr.  Manager 
Butler. 

Fair  Play. 

Mr.  EVART3  rose  and  snid,  Mr.  Chief  Justice  and  Sena- 
tors, i  was  about  to  say  a  word  in  reference  to  the  ques- 
tion, when  the  Senator  from  Massachusetts  aio^e  to  orter 
his  amendment.  It  will  not  be  in  the  power  of  the  coun- 
sel of  the  lJreeidenr,  if  tne  rules  should  no*  be  enlarg  d, 
to  contribute  the  aid  of  more  than  two  additional  ;;d.o- 
cates  on  the  part  of  the  President.  The  r.Je  was  early 
.  adopted  and  known  to  us,  and  the  arrangement  of  .ho- 
I  number  oi  counsel  was  accommodated  to  the  r:  Ijb.  If 
the  rule  shall  be  enlarged,  all  of  us  would  with  pleasure 
take  advantage  of  the  iiinnality  of  the  Senate.  Iu  regard, 
however,  to  the  arguments  of  six  against  four,  as  then 
would  be  the  udds,  v.  e  naturally  mu.-t  feel  some  interest, 
particularly- if  all  our  opponents  are  to  speak  after  we 
shall  have  Concluded.  The  last  upcech  hit  .erto  haj  been 
made  iu  hih  df  of  the  President. 

if  there  is  any  value  in  debate,  it  ii  that,  when  it  begins 
and  id  a  controversy  between  two  sides,  each,  as  faiily  as 
may  be,  shall  have  an  opportunity  to  know  and  reply  to 
the  arguments  of  the  other.  Now  the  present  nil.' very 
properly,  as  it  *ecms  to  mo,  and  v  holly  in  acetr  lame 
vvitn  the  prece  lciits  in  all  matters  of  forcu,  ic  debate,  re- 
quires that  the  managers  .-hall  close  by  one  of  tueir  num- 
ber, and  that  the  cmnscl  for  the  President  shall  be  al- 
lowed to  speak,  and  that  the  second  manager,  appearing 
in  their  behalf,  sh  ill  close.  So,  if  the  rule  shall  be  en- 
larged, it  would  seem  especially  proper,  it  there  lttooQ 
su.-.i  a  dj  p  irity  as  that  of  six  against  four,  that  an  equal  I  f 
j  ot  arrangement  should  be  made  iu  the  distribution  ol  tne 
arguments  of  the  managers  and  for  the  Pre  .idont. 

senator  WILLIAMS  moved  to  lay  the  order  and  the 
amendment  on  the  table,  iu  old  sr,  he  said,  to  have  a  test 
vote  as  to  whether  the  rule  should  be  enlarged. 

Senator  DKAlvK  raised  a  question  of  order,  that  in  tin 
Senate,  Hitting  for  the  trial  ol  an  impeachment,  there  is  uo 
authority  to  move  to  lay  a  proposition  on  the  table. 

The  Chief  Justice  said  he.  coidd  not  undertake  to  limit 
the  Senate  in  its  mode  of  determining  questions,  and  that 
he  eottceivi  d  the  motion  to  lay  on  the  table  to  be  in  ordjr. 

Senator  W  ILLIAMS  called  lor  the  yeas  and  nays, which 
wore  ordered. 

Tho  Vote. 

The  vote  wa*  taken,  and  resulted— Yeas,  38 ;  nays,  10-as 

follovs:— 

Yuan.— Messrs.  Buckalew,  Cameron,  Cattcll,  Chandler, 
Cole,  Coukling,  Couuess,  Corbett,  Cragiu,  Drake,  Ed- 
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mnmlf,  Fcrrv,  Fessenden,  Harlan.  Henderson,  Hendricks. 
Howard.  Howe.  Johnson,  Morrill  (Me.),  Morgan.  Morrill 
iVu)  Morton.  Norton,  Patterson  (N.  H.).  Poineroy,  Ram- 
eev, Ttoas,  Sherman,  Stewart,  Sumner.  Thayer,  Tipton, 
Van  Winkle.  William*.  Wilson  and  Yates -38. 

NAYS.-Mt-srs.  Anthonv,  Davis,  Dixon.  Doohttle,  row- 
lev.  Grimes,  McCreery.  Patterson  (Tcnn.),  Trumbull  and 
Willcy— 10. 

S  .  the  order  and  amendment  were  laid  on  th«  table, 
during  the  vote,  Senator  ANTHONY  stated  that  his 
league.  Mr.  Sprague,  was  called  awav  by  telegraph  to 
end  the  death-bed  of  a  friend. 

General  Sherman  Recalled. 
Lietvtenant-General  W.  T.  Sherman  was  then  recalled 

^Qeestion  by  Mr.  STAN  BERY— After  the  restoration  of 
Mr  Btanton  to  the  War  Otlice,  did  you  form  an  opinion  as 
to  whether  the  good  of  the  service  required  another  man 
iu  that  office  than  Mr.  Stanton? 

Mr  BUTLER— Stay  a  moment.  We  object.   We  want 
thfl  question  reduced  to  writing. 

Mr  STANBKRY  said— I  am  perfectly  willing  to  reduce 
the  question  to  writing,  but  I  do  not  want  to  be  compelled 
to  d->  so  at  the  demand  of  the  learned  manager  I  made  a 
similar  request  of  him  more  than  once,  winch  he  never 
com  plied  "  ith.  .  , 

Mr.  BUTLER— I  ask  a  thousand  pardons. 
The  Chief  Justice  said  that  the  rules  required  questions 
to  be  reduced  to  writing.  ' 

Mr  STAN  15ERY  said  that  his  impression  was  that  that 
•was  'a  request  to  be  made  by  a  Senator,  and  not  by  one 
of  the  managers  or  one  of  the  counsel. 

The  Chief  Justice  directed  that  the  fifteenth  rule  he 
read,  and  it  was  read  as  follows:—  . 

"AH  motions  made  bv  the  parties  or  their  counsel  shall 
be  addressed  to  the  presiding  officer,  and  if  he  or  any 
Senator  -hall  require,  they  sh:tll  be  committed  to  writing 
and  read  at  the  Secretary's  table."  ....  „ 

The  question  having  b'en  reduced  to  writing  by  Mr. 
Stanbery,  was  read  asfdlows:— 

"After  the  rest>  r  ition  of  Mr.  Stanton  to  oMice,  did  you 
form  an  opinion  whether  the  gocd  of  the  pgttto  required 
a  Secretary  of  War  other  than  Mr.  Stanton,  and  if  bo,  did 
you  communicate  that  opinion  to  the  President?" 

Mr.  Bingham  Objects. 

Mr.  BINGHAM  objected  to  the  question,  and  stated  the 
grounds  of  his  objection,  the  first  few  sentences  of  which 
were  iuaudible  to  the  reporters.  When  he  did  become  au- 
dibly, he  was  understood  to  eav:— It  is  not  to  be  supposed 
fur  a  moment  that  there  is  a  member  of  the  Senate  who 
can  entertain  the  opinion  that  questions  of  this  kind,  now 
presented,  under  anv  possible  circumstances  could  be  ad- 
mitted in  anv  criminal  prosecution.  It  must  occur  to  the 
Senate  that  the  ordinary  test  of  truth  cannot  be  applied  to 
it  at  all ;  aud  iu  saving  that,  it  has  no  relation  at  all  to  the 
truthfulness  or  veracity  of  the  witness.  But  there  is  no- 
thing on  which  the  Senate  can  pronounce  any  judgment 
•whatever.  Is  the  Senate  to  decide  questions  on  the 
opinions  of  forty  or  fifty  thousand  men  as  to  what  might 
be  for  the  good  of  the  service.. 

The  question  involved  here  is  a  violation  of  a  law  of  the 
land.  It  is  a  question  of  fact  which  is  to  be  dealt  with  by 
vitue-*ses,  ana  it  is  a  question  of  law  and  fact  whicli  is  to 
be  dealt  with  bv  the  Senate.  After  giving  his  oniniou,  as 
is  proposed  by  the  question,  the  next  tiling  in  order  would 
be  hi3  opinion  as  to  the  application  of  the  law,  the  restric- 
tions of  the  law,  the  prohibitions  of  the  law.  Who  can 
suppose  that  the  Senate  would  entertain  Buch  questions 
for  a  moment?  It  must  occur  to  the  Senate  that  by  adopt- 
ing such  a  rule  as  this,  it  would  be  impossible  to  limit  in- 
quiry or  to  end  the  investigation.  If  it  be  competent  for 
this  witness  to  give  his  "piiiiou,  it  is  equally  competent  for 
fortv  thousand  other  men  in  the  country  to  give  their 
opinions  to  the  Senate,  and  where  is  the  inquiry  to  end? 
We  object  to  it  as  utterly  incompetent. 

Speech  of  Mr.  Stanbery. 

Mr.  STANBKRY— Mr.  Chief  Justice  and  Senators:-If 
ever  there  was  a  ease  involving  the  question  of  intent,  and 
how  far  acts  which  might  be  criminal  or  indifferent,  or 
might  be  proper  and  actuated  by  intent,  this  is  that  case 
and  it  is  on  the  question  of  intent  that  we  propose  to  put 
this  inquiry  to  the  witness.  [Mr.  Stanbery's  habit  of 
speaking  with  his  back  to  the  court  added  much  to  the 
other  inconveniences  of  the  reporters  and  prevented  his 
b  dug  properly  reported].  With  what  intent,  said  he,  did 
the  President  remove  Mr.  Stanton?  The  managers  *ay 
the  intent  was  against  the  public  good,  and  in  the  way  of 
usurpation  to  get  possession  of  the  war  office,  and  to  drive 
out  a  meritorious  officer,  aud  put  in  a  tool  and  a  slave  in 
his  place. 

On  that  question  what  do  we  propose  to  offer?  We  pro- 
pose to  show  that  the  second  officer  of  the  army  feeling  the 
complications  and  difficulties  in  which  that  otlice  was  sur- 
rounded by  the  restoration  ot  Mr.  Stanton,  formed  an 
opinion  that  the  good  of  the  service  required  it  to  be  filled 
by  some  other  man.  Who  could  be  a  better  judge  than 
that  distinguished  officer  now  upon  the  stand?  The  ma- 
nagers asked  what  are  his  opinions  more  than  any  other 
man's  opinion,  if  given,  merely  as  abstract  opinions.  We 
do  not  intend  to  give  them  as  mere  abstract  opinions. 

The  gentleman  did  not  read  the  whole  question,  or  he 
would  not  have  asked  that.  It  is  not  merely  what  opinion 
had  you.  General  Sherman ;  but.having  formed  an  opinion, 
did  you  communicate  to  the  President  that  the  good  of  the 
service/tequired  Mr.  Stanton  to  leave  the  office,  and  re- 


quired some  other  man  to  be  put  in  his  place.  Tim  is  a 
communication  made  bv  General  Sherman  to  the  Presi- 
dent to  regulate  the  President's  conduct,  and  to  justify  it; 
indeed,  to  call  upon  him,  looking  at  the  good  of  the  service 
to  get  rid  of  in  some  way,  if  possible,  of  this  confessed  ob- 
stacle to  the  good  of  the  service. 

Look  what  appears  in  Mr.  Stanton's  own  statement,  that 
from  the  12th  of  August,  1867,  he  has  never  seen  the  Presi- 
dent ;  has  never  visited  the  Executive  Mansion ;  has  never 
s:it  at  the  board  the  President's  legal  advisers,  the  heads 
of  departments,  are  supposed  to  be.  It  maybe  said  the 
differences  between  him  and  the  Prcsidont  had  got  to  the 
point  that  Mr.  Stanton  was  unwilling  to  go  there,  lest  he 
might  not  be  admitted.  Why,  he  never  made  that  attempt. 
Mr.  Stanton  says  in  his  communication  to  the  House  of 
Representatives  on  the  4th  of  March,  when  the  House  s;  ut 
the  correspondence  between  the  President  and  General 
Grant,  that  he  not  only  had  not  seen  the  President,  but 
had  had  no  olficial  communication  with  him  since  the  12th 
of  August. 

How  was  the  army  to  get  along,  and  how  was  the  ser- 
vico  to  b •'.  benefited  in  that  way.  Certainly  it  is  for  the 
benefit  of  the  service  that  the  President  should  have  in 
that  office  some  one  with  whom  to  advise.  What  has  the 
Secretary  of  War  become?  One  of  two  thing''  is  inevit- 
able:—He  is  either  to  run  the  War  Department  without 
anv  advieo  of  the  Secretary,  or  he  is  to  be.  removed  from 
offce.  The  Prc-ident  could  not  get  out  of  the  difficulty 
unless  by  humiliating  him-elf  before  Mr.  Stanton,  and 
sending  a  note  of  apolog.v  to  him  for  having  suspended 
him.  Would  j'ou  ask  him.  Senators,  to  do  that?  Now, 
when  you  are  inquiring  into  motives:  when  you  consider 
the  provocation  that  the  President  lias  had;  whim,  beyond 
that,  you  see  the  necessities  of  the  public  service;  when 
vou  see  that  no  longer  could  there  be  any  communication 
between  the  Secretary  of  War  and  the  President;  is  it  fit, 
I  ask,  that  the  service  shall  be  carried  on  in  that  wav 
which  is  to  enable  the  Secretary  of  War  to  hold  on  to  his 
office,  and  become  there  a  mere  locum  tennntf 

Then  when  you  are  considering  the  conduct  and  inten- 
tion, and  the  matter  in  the  mind  of  the  President  in  the 
removal  of  Mr.  Stanton ;  and  when  you  find  that  he  has 
not  only  been  advised  by  General  Sherman  that  the  good 
of  the  service  required  Mr.  Stanton  to  be  suspended,  and 
that  General  Sherman  undertook  to  communicate  also  to 
him  the  opinion  of  General  Grant  to  the  same  purport ; 
and  when  we  shall  follow  that  up  by  the  agreement  of 
those  two  distinguished  generals  to  go  to  Mr.  Stanton  and 
tell  him  that  for  the  good  of  the  service  he  ought  to  resign, 
does  it  not  show  a  reason  why  this  evidence  beating  upon 
the  question  of  intent  should  fie  admitted? 

Now,  when  you  are  trying  the  President  for  motive, 
for  intention,  whether  he  acted  in  good  fairth  or  in  bad 
faith,  will  you,  Senators,  sh  it  out  the  views  of  tho-c  two 
distinguished  generals,  aud  deelire  that  his  motive  was 
to  reiuovo  a  faithful  olficer.  and  to  get  some  tool  in  his 
place? 

Speech  of  General  Butler. 

Mr.  BUTLER— Mr.  Prc-ident  and  Senators:— I  foresaw 
that  if  we  had  remained  in  session  on  Saturday  evening 
long  enough  to  have  finished  this  witness,  we  would  have 
got  rid  of  all  these  questions.  I  foresaw  that  the  eit'ort 
would  be  renewed  again  in  some  form  to-day.  with  the  in- 
tent to  get  in  the  declarations  of  the  President,  or  to  the 
President ;  and  now  the  proposition  is  to  ask  General  Sher- 
man whether  he  did  not  form  an  opinion  that  it  was  ne- 
cessary that  Mr.  Stanton  should  be  removed;  whether  t  ic 
good  of  the  service  did  not  require  a  Sccretarv  of  War 
other  than  Mr.  Stanton,  aud,  if  so,  whether  he  did  not  com- 
municate that  opinion  to  the  President.  Well,  of  course, 
there  could  not  be  anv  other  Secretary  than  Mr.  Stanton, 
uulcss  Mr.  St  inton  resigned  or  was  removed.  It  will  be 
necessary,  then,  to  ask  him  whether  he  indicated  his 
opinion  to  Mr.  Stanton,  if  his  opinion  is  to  be  put  in  at  all, 
because— 

Mr.  STANBERY— How  is  that? 

Mr.  BUTLER— How  long  is  our  patience  to  be  tried  in 
this  way?  I  am  very  glad  that  tho  Senate  has  been  told 
that  these  tentative  experiments  are  to  goon,  for  what 
purpose,  Senators  themselves  will  judge  ;  certainly  for  no 
legal  purpose.  Now  it  is  is  said  that  it  is  necessary  to  put 
this  in,  or  else  that  counsel  cannot  defend  the  Presi- 
dent. Well,  if  thev  cannot  defend  the  President  without 
another  breach  of  the  law  added  to  his  breach  of  the  law, 
then  I  do  not  see  the  necessity  of  his  being  defended.  They 
are  breaking  a  law  in  defending  him,  because  they  are  at- 
tempting to  put  in  testimony  which  has  no  relevancy,  no 
cogency,  no  competency.  Under  the  law  it  is  easy  to  test  it, 
very  easy.after  you  have  let  this  question  go,  in.  Senators, 
if  you  were  to  do  so,  M  ill  you  allow  me  to  ask  General 
Sherman  whether  he  had  not  come  to  an  equally  firm  opi- 
nion that  it  was  for  the  good  of  the  service  and  the  good 
of  the  country  that  Mr.  Johnson  should  be  removed.  The 
learned  Attorney-General  says  that  General  Sherman 
came  to  the  opinion  that  the  "complications,"  as  he  called 
them,  in  the  War  Department,  required  that  some  other 
person  than  Mr.  Stanton  should  occupy  the  office.  I  should 
like  to  ask  him  whether  he  did  not  think  that  these  com- 
plications required  the  removal  of  Mr.  Johnson? 

The  House  of  Representatives  have  thought  that  these 
complications  could  be  got  over  by  the  removal  of  Mr. 
Johnson.  Arc  you  now  going  to  put  in  General  Sherman, 
to  counterbalance  the  weight  of  the  opinion  of  the  House 
of  Representatives  ?  Is  the  President  to  be  relieved  of  a 
wrong  intent  because  General  Sherman  thought  that  Mr. 
Stanton  was  a  bad  man,  and  that,  therefore,  it  was  for  the 
good  of  the  service  to  put  Mr.  Stanton  out?  Is  the  Presi- 
dent, I  say,  to  be  held  innocent,  therefore,  in  putting  him 
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out?  Can  we  go  into  thi=<  origin  of  his  opinion— I  speak 
whollv  without  reference  to  the  witness,  and  upon  general 
principles— we  would  have  to  ask  General  Sherman  as  to 
his  relations  with  Mr.  Stanton  j  whether  he  quarreled  with 
him,  and  whether  those  relations  did  not  make  him  think 
that  it  would  be  for  the  good  of  the  Bervico  to  get  rid  of 
him  ? 

We  would  have  to  ask  him,  Is  there  not  an  unfortunate 
difficulty  between  you?  If  the  Senate  will  allow  opinions 
to  go  in.  it  cannot  prevent  oi  r  going  into  the  various  con- 
siderations which  produced  these  opinions.  It  is  a  kind  of 
inquiry  into  which  I  have  no  desire  to  enter,  and  I  pray 
the  Senate  not  to  enter  into  it,  for  the  good  of  the  country 
and  for  the  integrity  of  the  law. 

Another  question  would  be,  what  were  the  grounds  of 
General  Sherman's  opinions?  "We  should  have  to  go  fur- 
ther. We  should  have  to  call  as  many  men  upon  the  other 
eide  as  we  could.  If  General  Sherman  is  put  in  as  an  ex- 
pert, we  would  have  to  call  General  Sheridan  and  General 
George  EL  Thomas  and  General  Meade,  and  oilier  men  of 
equal  expertne-s  to  say  whether,  on  the  whole,  they  did 
not  think  it  would  be  better  to  keep  Mr.  Stanton  in? 

I  think  that  nothing  can  more  clearly  demonstrate  the 
fact  that  this  evidence  cannot  be  Diit  in  than  the  ground 
that  General  Sherman  is  an  expert  as  an  army  officer.  If 
it  is,  we  will  have  army  officers,  who,  if  not  quite  so  ex- 
pert, arc  just  as  much  experts  in  the  eye  of  the  law  as  he, 
and  the  struggle  will  be  on  which  side  the  weight  of  evi- 
dence would  be.  The  counsel  for  the  President  say  that 
they  offer  this  to  show  that  the  President  had  not  a  wrong 
Intent. 

There  Ms  been  a  good  deal  said  about  intent— as  though 
intent  had  got  to  be  proved  by  somebody  swearing  that  the 
President  told  him  he  had  a  wrong  intent.  That  seems  to 
be  the  proposition  here;  that  you  must  bring  some  man 
who  heard  the  President  say  he  had  a  bad  intent,  or  some- 
thing equivalent  to  that.  The  question  before  ybti  is,  did 
Mr.  Johnson  break  the  law  of  the  land  by  the  removal  of 
Mr.  Stanton?  Then  the  law  supplies  the  intent,  and  says 
that  no  man  can  do  n  rone  intending  to  do  right. 

If  it  were  a  fact  that  Mr.  Stanton  should  have  been  put 
out,  would  that  justify  the  President  in  breaking  the  law 
cf  the  land  in  putting  him  out?  Shall  you  do  evil  that 
good  mav  come?  The  question  is,  not  whether  it  were 
better  to  have  Mr.  Stanton  out.  On  that  question  Sena- 
tors may  be  divided  in  opinion.  There  are,  for  aught  I 
know,  and  for  aught  I  care,  many  Senators  here  who 
think  it  would  be  better  to  have  Mr.  Stanton  out.  but  that 
i?  not  the  question.  Is  it  right  that  the  law  of  the  land 
should  be  broken  bv  the  chief  executive  officer  in  order 
to  get  Mr.  Stanton  out? 

See  where  you  are  going.  It  would  be  admitting  justifi- 
cation for  the  President,  or  any  other  executive  officer,  to 
break  the  law  of  the  land,  if  he  could  show  that  he  did 
what  he  thought  was  a  good  thing,  but  a  wicked  one. 

I  am  award  that  executive  officers  have  often  acted  upon 
that  idea.  Let  me  illustrate :— You  Senators  and  the 
House  of  Iter  resentatives  agreeing  together  as  the  Congress 
of  the  United  States,  passed  a  la  v  that  no  man  should  hold 
o'-'f-c  in  the  Southern  States  w  ho  could  not  take  the  oath 
of  loyalty. 

1  aiu  aware  that  the  President  of  the  United  States  put 
men  into  office  who  could  not  take  that  oath,  and  at- 
tempted to  justify  that  before  the  Senate  and  before  the 
House,  on  the  ground  that  he  thought  he  was  doing  the 
best  thine  for  the  service.  That  was  a  breach  of  the  law, 
and  if  v  e  had  time  to  f. How  out  the  innumerable  tilings 
he  has  done  in  that  way  and  brought  them  before  the 
Senate,  we  could  have  sustained  articles  of  impeachment 
upon  them.  One  other  thing  I  desire  to  call  your  atten- 
tion to.  We  have  heard  how,  over  and  over  again,  that 
Mr.  Stanton  would  not  have  a  seat  in  the  Cabinet  Council 
since  August  12, 1867. 

Whose  fault  was  that?  He  attended  every  meeting  up 
to  within  a  week  of  August  12.  He  did  his  duty  up  to 
within  a  week  of  the  12th  of  August,  and  he  was  then  sus- 
pender! until  the  13th  of  January,  and  wheu  he  came  back 
into  office  it  was  not  for  the  President  to  humble  himself, 
but  it  was  for  the  President  to  notify  Mr.  Stanton,  at  the 
head  of  the  War  Department,  to  come  and  take  his  seat  in 
the  Cabinet,  but  that  notification  never  came.  It  was  not 
for  Mr.  Stanton  to  thrust  himself  upon  the  President,  but 
it  was  for  him  to  go  when  he  understood  that  his  presence 
would  be  welcome;  but  it  is  put  forward,  as  if  the  country 
could  not  go  on  without  a  Cabinet  Board,  and  the  learned 
counsel  has  ju  t  told  us  that  it  was  a  constitutional  board. 

On  that  I  want  to  take  issne  once  for  all.  Senators,  it  is 
an  unconstitutional  board.  There  is  not  a  word  in  the 
Constitution  about  a  Cabinet  or  about  a  board.  The 
learned  gentlemen  have  told  us  that  a  board  was  almost  a 
shield  for  the  President,  and  there  has  been  au  attempt  by 
pome  of  the.  late  President's  friends  to  get  this  board 
around  them  to  shield  them  from  the  consequences  of  their 
nets.  The  <  Constitution  says  that  the  heads  of  departments 
may  be  called  upon  in  reference  to  their  respective  offices, 
to  give  opinions  in  writing  to  the  Provident,  and  the  rule 
of  the  early  Presidents  was  to  call  upon  Cabinet  officers 
for  their  opinions  in  writing. 

I  have  on  my  table  here  an  opinion  in  writing,  given  by 
Thomas  Jefferson  to  Washington,  aliout  his  right  to  ap- 
point  ambassadors.  Heads  of  departments  arc  not  to  eit 
down  and  consult  with  the  the  President;  they  are  not 
to  have  (Cabinet  counsels ;  that  is  an  assumption  of  ex- 
ecutive power,  which  has  grown  up  little  bv  little,  formed 
npou  the  enbinets  of  the  old  world.  The  framcrs  of  fie 
Constitution  well  knew  that  from  the  Cabinet  counsel-  iu 
Ruglati.1  came  that  celebrated  word  "cabs hn  Which  has 
be.  u  to  •  synonym  of  all  that  is  c\il  in  Political  combi- 
■Mtiussfroni  that  time  to  this,  and  it  war  n  it  mere  cupri-  1 


ciousness  on  their  part  that  they  required,  not  that  then) 

should  be  verbal  consultations  seini-wcekly,  and  that 
secret  conclaves  might  be  held,  but  that  there  should  He 
written  opinions  asked  and  given. 

Think  of  it.  Picture  to  yourselves.  Senators,  President 
Johnson  and  Lorenzo  Thomas  in  Cabinet  consultation  tp 
shield  the  President,  and  of  Lorenzo  Thomas  stating  to 
him  that  it  was  for  the  good  of  the  service  that  he  should 
be  appointed.  If  they  have  a  right  to  put  in  one  Cabinet 
officer  they  have  a  right  to  put  in  another.  If  they  have 
a  right  to  put  in  the  opinion  of  one  Attorney-General,  who 
is  not,  by  the  way,  a  Cabinet  officer,  or  if  they  have  a 
right  to  put  in  the  opinion  of  one  head  of  a  departments 
they  have  a  right  to  put  in  another.  If  permanent,  then 
temporary.  If  temporary,  then  ad  interim.  Therefore,  I 
find  no  dereliction  of  duty  on  the  part  of  Mr.  Stanton  in 
not  attending  the  Cabinet  councils. 

Let  them  show  that  the  President  has  ever  asked  from 
Mr.  Stanton  an  opinion,  in  writing,  as  to  the  duties  of  hfs 
department,  or  that  he  has  ever  sent  an  order  to  him  wnica 
be  has  disobeyed,  and  that  will  show  a  reason ;  b  it  I  pray 
the  Senate  not  to  let  us  go  into  the  regions  of  opinion,  r 
have  taken  this  much  tune.  Senators,  because  I  think  it 
will  save  time  to  come  to  a  right  decision  on  this  question. 

This  case  is  to  be  tried  by  your  opinion,  not  bv  too 
opinion  of  anybody  whether  Mr.  Stanton  was  a  good  o  'a 
bad  officer.  It  is  to  be  tried  upon  the  opinion  whether  the 
President  broke  the  law  in  removing  Mr.  Stanton,  and  be 
must  take  the  consequences  of  that  breach  of  the  law. 

It  Is  said  that  he  broke  the  law  in  order  to  get  the  matter 
into  court.  I  agree  in  that,  and  if  his  couusel  is  correct  m 
to  the  character  of  the  Senate,  the  President  has  grit  t!te 
matter  into  court,  where  he  will  have  the  benefit  of  law. 

Proposition  from  Senator  Conkling. 

Senator  CONKLING  submitted  the  following  proposi- 
tion in  writing:— Do  the  counsel  for  the  respondent  offer  at 
this  point  to  show  by  the  witness  that  he  advised  the  Pre- 
sident to  remove  Mr.  Stanton  in  the  manner  adopted  by 
the  President,  or  merely  that  he  advised  the  President  fo 
designate  for  the  action  of  the  Senate  some  person  utftor 
than  Mr.  Stanton? 

Why  the  Lieutenant-General  is  Introduced. 

Mr.  EVARTS  rose  and  said:— Mr.  Chief  Justice  and 
Senators:— I  do  not  propose  to  discuss  the  constitutional 
relations  of  the  President  of  the  United  States  wiLh 
his  Cabinet,  nor  do  I  propose  to  enter  into  the  considera- 
tion of  the  merits  of  the  case,  as  it  shall  be  presented  on 
final  argument.  If  the  accusations  against  the  President 
of  the  United  States  on  which  he  is  on  trial  here,  and  tiw 
conviction  on  which  must  result  in  his  deposition  from 
his  great  office,  turned  onlj-  on  the  mere  question  of 
whether  the  President  has  been  guilty  of  a  formal  viul;> 
tion  of  a  statute  law,  which  might  subject  him,  if  i:*- 
dieted  for  it,  to  a  fine  of  six  cents  or  imprisonment  for  ten 
days,  there  might  be  some  reason  for  those  technical  oblpa- 
tions,  but  I  think  that  the  honorable  manager  (Mr.  \Vilr 
Hams)  who  so  eloquently  and  warmly  pre  aed  upon  you? 
consideration  to-day  that  the  case  of  Warren  Hastings 
was  nothing  compared  to  this,  was  rather  a  little  out  of 
place,  if  the  trial  is  to  turn  on  the  mere  formal  technical 
infraction  of  the  Tenure  of  Office  act. 

Now,  Mr.  Chief  Justice  and  Senators,  you  cannot  fail  fo 
see  that  General  Sherman  is  not  called  here  as  an  expert 
to  give  an  opinion  whether  Mr.  Stanton  is  a  good  Secretary 
of  War  or  not.  He  is  not  called  here  as  an  expert  to  assist 
your  judgment  iu  determining  whether  or  not  it  was  for 
the  public  interests  that  Mr.  Stanton  should  be  removed, 
in  the  sense  of  determining  whether  this  form  of  removal 
was  legal  or  not.  He  is  introduced  here  as  the  secoud  in 
command  of  the  armies  of  the  United  States,  to 
show  an  opinion  on  his  part  aa  a  military  man, 
and  in  that  position,  that  the  military  eervipo 
required  that  a  Secretary  should  take  the  place  of  Mr. 
Stanton  whose  relations  to  the  service  and  to  the 
Commander-in-Chief  were  not  such  as  those  of  Mr.  Staur 
ton  were,  and  that  that  opinion  wa3  c  mimnnicated  to  the 
President;  and  we  shall  enlarge  the  area  by  showing 
that  the  opinion  was  concurred  iu  by  other  competent  mi- 
litary authorities.  And  now,  if  the  President  of  the  United 
States,  when  brought  on  trial  before  a  court  of  impeach- 
ment, is  not  at  liberty  to  show  that  the  acts  which  are 
brought  in  question  as  against  the  public  interest,  and  as 
being  done  with  a  bad  motive,  to  obstruct  the  law  and 
disturb  the  public  peace,  if  I  say  he  cannot  show 
in  his  defense,  that  in  the  judgment  of  those  most 
competent  to  think,  most  competent  to  advise,  most 
responsible  to  the  country,  in  every  sense,  for  their 
opinion,  and  their  advice,  how  is  he  to  defend  hipi* 
sell?  VVc  propose  to  show  that  ho  was  furnished  with 
those  opinions  and  supported  by  those  opinions.  Now, 
Senators,  reflect;  you  are  taking  part  in  a  solemn  transao- 
tion,  which  is  to  effect,  if  your  judgment  be  unfavorable,  a 
removal  of  the  Chief  Magistrate  of  the  nation  for  some  at- 
tempts which  he  has  made  against  the  public  welface, 
with  bad  motives  and  for  improper  purposes. 

We  offer  to  show  you  that  on  consultation,  and  delibcriv- 
tion,  and  advice  from  those  who,  unconnected  with  any 
matters  of  personal  or  political  controversy,  occupied  solely 
by  their  position,  their  duty  and  of  that  to  their  country 
enacted  and  desired  to  accompli -h  the  change.  We  can- 
not prove  everything  at  once ;  nor  is  it  a  Criticism  upon  the 
testimony  just  excluded  that  it  does  not  itself  prove,  all : 
but  if  it  should  be  follow, >d,  m  it  would  be.  by  evidence  of 
equal  authority  and  weight,  and  by  efforts  uff  the  Provident 
or  a  ithority  to  make  efforts  given  by  the  Pre  iie.it,  to  se- 
cure a  change  in  the  control  of  that  office,  which  the  ser- 
vice of  thj  country  thou  doinanded,  we  shall  show  you, 
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by  an  absolute  negator,  that  this  intention.  this  motive— 
the  public  injury,  so  vehemently  and  so  pertinaciously 
imputed  in  the  course  of  the  argument— did  not  exist  at 
alL 

Equal  Justice. 

Mr.  BINGHAM  arose  to  replv.  and  was  a«  usual,  for  the 
first  sentence,  entirely  inaudible  in  the  reporters'  gallery. 
He  went  on  to  say,  the  suggestion  made  bv  the  honorable 
Senator  from  New  York  (Mr.  Conkling)  shows  the  utter 
incompetency  and  absurdity  of  the  proposition.  It  was 
whether  counsel  for  ttic  President  propose  to  ask  a  witness 
whether  he  advised  the  removal  of  the  Secretary  of  War 
in  the  mode  and  manner  in  which  the  President  did  re- 
move him,  or  attempted  to  remove  him?  Is  there  any  one 
here  bold  enough  to  say  that  if  the  witness  had  formed  an 
Opinion  against  the  legality  of  the  propositi  >n.  and  had  so 
expressed  himself  to  the  President,  itjwould  be  competent 
for  us  to  introduce  such  matter  in  evidence? 

The  reason.  Mr.  Chief  Justice,  why  I  arose  now,  is  that 
I  might  notice  the  reply  in  the  utterances  of  the  gentle- 
man who  has  just  taken  his  scat  (Mr.  Evarts),  and  who 
has  enunciated  here  the  extraordinary  opinion  that  the 
rules  of  evidence  which  would  govern  in  a  court  of  justice, 
in  the  prosecution  of  a  bcgtrar  arrested  in  your  streets  f.>r 
a  crime,  punishable  with  fine  or  rive  hoars  of  imprison- 
ment, are  not  the  rules  of  evidence  which  would  hold  good 
when  you  come  to  prosecute  the  Chief  Magistrate  of  the 
nation.  The  American  people  will  entertain  no  opinions  of 
that  sort,  nor  will  the  Senate.  We  have  the  same  rules  of 
justice  and  the  came  rules  of  guidauce  for  the  trial  of  the 
Pres-idcnt  of  the  I'nited  States,  as  we  have  for  the  trial  of 
the  most  defenseless  or  weakest  of  our  citizens. 

Mr.  EVAKTS— The  honorable  managers  will  allow  mo 
to  say  that  the  only  illustration  I  used,  was  that  of  an  iu- 
d'ctment  against  the  Chief  Magistrate  on  trial  before  a  po- 
lice court 

Mr.  BINGHAM— I  supposed  myself  that  when  the  gen- 
tleman made  use  of  the  remark,  he  intended,  certainly,  to 
have  the  Senate  understand  that  there  was  a  different 
rule  of  evidence  aud  of  administration— of  justice,  in  the 
prosecution  of  an  indictment  where  the  penaltv  was  six 
cents,  from  that  which  should  prevail  in  the  prosecution 
of  the  President. 

Mr.  EVAliTS—  When  the  issues  are  different,  the  evi- 
dence will  b,'  different.  It  does  not  depend  on  the  dignity 
of  the  defendant 

Mr.  BINGHAM— It  is  very  difficult  to  see  how  the  gen- 
tleman can  escape  from  the  difficulty  by  making  the  re- 
mark that  he  supposed  the  President  to  be  under  prosecu- 
tion. It  is  a  very  grave  question  whether  the  Pr.-s.id  nt  of 
the  United  States  can  be  prosecuted  for  an  indictable  of- 
fense before  his  impeachment;  but  I  do  not  stou  to  argue 
that  question  npw  ;  1  do  not  care  who  is  prosecuted  on  an 
indictment,  whether  the  President  or  a  beggar,  the  same 
rule  of  e\  idence  applies  to  each.  I  do  not  care  who  is  im- 
peached, whether  it  be  the  President  of  the  United  Stat  s 
or  the  lowest  civil  officer  in  the  service  of  the  United 
States,  the  same  rule  of  evidence  obtains.  Only  the  com- 
mon law  maxim,  that  where  au  offense  is  charged  which 
is  unlawful  in  itself  and  which  is  proved  to  have  been 
committed,  as  I  venture  to  say,  have  been  proved 
in  respect  to  all  of  these  articles.  The  law  itself  declares 
that  the  intent  was  criminal,  and  it  is  for  the  ac- 
cused to  show  justification.  That  is  the  iauguage  of 
the  books:  I  so  re  id  it  in  the  volume  before  me.  The 
legality  of  the  President's  conduct  is  not  to  be  solved 
by  opinions  of  the  witnesses  but  by  the  judgment  of 
the  Senate,  to  the  exclusion  of  any  other  tribunal  of 
earth,  for  so  it  is  written  in  the  Constitution.  The  law 
and  the  judges  of  tho  law  will  determine  whether 
tho  act  was  unlawful.  Opinious  of  third  partis?,  al- 
though ever  so  often  offered  and  expressed,  cannot 
make  an  unlawful  act  lawful,  and  cannot  ged  rid  of 
the  intention  which  the  law  itself  neccssarilv  attaches  to 
the  commission  ot  an  unlawful  act.  Well,  say  the  gentle- 
men again,  the  President  ha*  taken  the  advice  of  an  hon- 
ored and  honorable  general.  The  Constitution,  as  the 
Senate  well  knows,  indicates  who  shall  be  the  President's 
Advisers  in  such  a  case  as  this,  the  removal  of  the  head  of 
adepartiuent.  That  Constitution  expressly  declares  that 
he  may  appoint  and  thereby  necessarily  remove  an  in- 
cumbent by  and  with  the  advice  and  consent  of 
the  Senate.  The  tenure  of  ollice  act  following 
the  Constitution,  provides  further  that  he  may 
for  sufheien treasons  to  him  appearing,  suspeud  an  incum- 
bent and  take  the  advice  of  the  Senate,  laving  the  facts 
before  the  Senate,  and  the  evidence  on  which  he  acted, 
whether  the  suspension  should  be  made  absolute.  The 
President  did  take  the  advice  of  the  SeLate,  and  did  sus- 
pend this  officer,  whose  removal  he  now  undertakes  to 
prove  the  public  service  required.  He  sent  It  to  the  Senate 
and  the  Senate,  as  his  constitutional  adviser,  acted  upon 
it,  and  gave  hiin  notice  that  it  advised  him  not  to  attempt 
any  further  interference  with  the  Secretary  for  the  De- 
partment of  War.  The  Senate  cave  him  uoti.-o 
that  under  the  law  he  must  not  go  a  step  further,  and 
thereupon  he  falls  back  upon  his  reserved  rights,  and  un- 
dertakes to  detv  tho  Constitution,  to  defy  the  Tenure 
of  Office  act.  to  defy  the  Senate  and  to  remove  the  Secre- 
tary of  War,  and  make  an  appointment  of  another  in  hi* 
place  without  the  advice  and  consjnt  of  tho  Senate.  Ex- 
cept such  outsiders  as  he  choscs  to  call  into  his  counsel 
now,  he  undertakes  to  justify  his  acts  by  having  wirnesscs 
to  swear  to  their  opinions.  We  protest  against  in  the 
name  of  the  Constitution;  we  prote.-t  against  it  in  tho 
name  of  the  1  «wa  enacted  in  pursuance  of  the  Constitu- 
tion: and  we  protest  again*!  it  in  the  name  of  'hat  great 
people  whom  wo  this  day  represent,  whose  rights  have 


been  outraceounlv  betraved,  and  who  are  now  being  au- 
daciously defied  before  this  tribunal. 

The  Senate  proceeded  to  vote  by  yeas  and  nays  upon  tho 
admission  of  the  (mention,  as  follows:— 

"After  the  restoration  of  Mr.  Stanton  to  office,  did  you 
form  an  opinion  whether  the  good  of  the  service  required 
a  Secretary  of  War  other  than  Mr.  Stanton,  and  it  so,  did 
you  communicate  that  ouinion  to  the  President!?" 

The  Final  Vote. 

The  vote  resulted,  veas,  15;  navs,  35,  as  follows:— 
Yk  vs.— Messrs.  Anthony.   Bayard,  Buckalew,  Oivon, 
Doolittle,  Fow  ler,  Grimes,  Hendricks.  John<  >n,  McCruery, 
Patterson  ITenn.),  Ross,  Trumbull,  Van  Winkle,  viekera 

Nays. -Messrs.  Cameron,  Cattell,  Chandler.  C  to,  Conk- 
line.  Conneaa,  Corbett,  Cracin.  DavK  Drake,  EdmundS, 
Ferry,  Fessenden.  Frelinjehiivsen,  Harlan,  Hendersons 
Howard.  Harris.  Morgan,  Morrill  (Me.).  Morrill  (Vt.>,  Mor- 
ten. Norton,  Nye.  Patterson  (N.  II.),  Pomeroy,  Ramsey 
Sherman,  Stewart,  Thayer,  Tipton,  Willey,  W  iuiaius, 
Wilson  and  Yates— 35. 

So  the  question  was  not  admitted. 

Another  .Hooted  Question. 

Senator  JOHNSON  proposed  to  ask  the  witness  the  fol- 
lowing question  >— 

"Did  you  at  any  time,  and  when,  before  the  President 
|  gave  t lie  order  for  the  removal  of  Mr.  Stanton,  as  Se  ro- 
tary of  War,  advise  the  President  to  appoint  some  other 
person  than  Mr.  Stanton?" 

Mr.  BUTLER—  I  have  the  honor  to  object  to  the  quea- 
tion.  as  being  leading  in  form,  and  as  being  covered  by  the 
decision  just  made. 

Mr.  EVABTS— An  objection  to  a  question  as  leading  in 
form  cannot  be  made  when  the  question  is  put  by  a  mem- 
ber of  the  court. 

Senator  DAVIS  inquired  whether  one  of  the  manasen 
or  of  the  counsel  for  the  defense  could  interpose  au  objec- 
tion to  a  question  put  by  a  member  of  the  court. 

?Ir.  Butler  Sustained. 

The  Chief  Justice  ruled  that  the  objection  must  be  made 
bj*  a  member  of  the  court 
Senator  DRAKE  renewed  the  objection. 
The   Chief  Justice  said  the  onlv  mod'  in  whi^h  the 
question  can  be  deeided  is  to  rule  whether  it  is  admisBibla 
or  inadmissible.   The  question  of  the  Senator  from  Mary- 
land has  been  proposed  unquestionably1  in  good  faith,  and 
i  it  is  tor  the  Senate  to  determine  whether  the  question 
shall  be  addressed  to  the  witness  or  not.   The  vote  was 
|  taken  by  yeas  and  nays,  and  resulted— yeas,  18;  nays,  3s, 
I  as  follows:— 

1  YraS.— Messrs.  Anthonv.  Bayard,  Buckalew,  Divon, 
I  Do  dittle,  Edmunds,  Fessehden.  Fowler,  Grimes,  Header 
i  S'>n,  Hendricks,  Johnson,  McCreery,  Patterson  (lean.), 
;  Ko^s.  Trumbull,  Van  Winkle,  Vickers— 18. 

Nays.  -Messrs.  Cameron.  Cattell.  Chandler,  Cole.  Conk* 
ling,  Conncss,  Corbett,  Cragin,  Davis,  Drake.  Ferry,  FTP- 
liugnuysen,  Harlan.  Howard.  Howe.  Morgan,  Morrill 
•  (Me.).  Morrill  (Vt.),  Morton,  Norton.  Nve.  Patterson  (>t 
II.),  Pomeroy.  Ramsey.  Sherman,  Stewart,  Thayer,  Tip- 
ton, Willey,  Williams,  Wilson,  Yates— 32. 
So  the  question  was  excluded. 

Senator  Sumner,  though  in  his  seat,  did  not  vote  on 
either  of  the  last  two  questions. 

The  Chief  Justice  a»ked  the  President's  counsel  whether 
they  had  any  further  questions  to  propose  to  the  witness. 

Mr.  STANBERY  replied  that  they  had  not. 

The  Chief  Justice  tlieu  inquired  of  the  managers  whether 
they  proposed  to  cross-examine  General  Sherman. 

Mr.  BIN  ;  HAM  replied  that  they  had  no  questions  to 
ask  the  witness. 

The  Chief  Justice  inquired  whether  the  counsel  for  tho 
President  srould  require  General  Sherman  to  bo  agaiu 
called. 

Exit  Sherman. 

Mr.  Stanbery  stepped  up  to  General  Sherman  and  had  a 
brief  conversation  with  bits,  aud  Mr.  Butler  also  stopp  I 
up  and  had  a  conversation  with  General  Sherman.  While 
they  were  conversing,  the  Senate,  on  motion  of  Senat  >r 
Cole,  at  five  minutes  padt  two  o'clock,  took  a  recess  lor 
liftcen  minutes. 

Testimony  of  It.  J.  Meiers. 

After  the  recess,  B.  J.  Meigs  was  called  and  sworn  on  bo- 
half  of  the  President,  and  examined  bv  Mr.  S  r.VN'lJPJtY. 

Q.  What  ofti  se  do  von  hold  ?   A.  Clerk  of  the  Supreme 
Court  of  the  District  of  Columbia. 
Q.  Clerk  of  that  court  in  Febr  uary  last  ?   A.  Yes.  sir. 
Q.  Have  you  with  you  the  affidavit  and  warrant  under 
which  Lorenzo  ihoinas  was  arrested?  A.  Yes,  sir  (pro- 
ducing pa;w«). 

.  The  original  paper?   A.  The  original  paper. 
.  IVd  you  aili.x  tho  teal  of  the  court  to  the  appointment? 
A.  I  did. 

Q.  On  what  day?   A.  On  the  22d  of  FeVuarv  la-t. 

Q.  At  what  hour  of  tho  dav?  A.  It  was  between  two 
and  three  o'do  k  on  the  morning  of  that  dav. 

Q.  At  what  pla  -e?   A.  At  the  v  'lerk's  o:licc. 

Q.  Who  brought  th  it  warrant  to  you?  A.  I  don't 
know  the  gentleman  who  brought  it  to  mo ;  lie  s-id  he  w\is 
a  member  of  <    i -.cress.  . 

Mr.  PILE  (Mo.)— Q.  Ho  brought  it  to  your  house  at  that 
hour  of  tho  morning?   A.  Yes,  sir. 

Q.  And  you  went  then  to  tho  Clerk's  office?  A.  I  went 
to  the  Cicik's  office  and  affixed  the  aoaL 


Is 


132 


IMPEACHMENT  OF 


ANDREW  JOHNSON. 


Q.  To  whom  did  yon  deliver  the  warrant. 
Mr.  PILE— Q.  The  Marshal  was  not  there  at  that  time? 
A.  3S~o,  Sir. 

J.  Have  you  got  the  warrant  thero?   A-  Yes  sir. 
.  Did  vou  bring  the  affidavit  upon  which  it  was 
uded,  or  did  you  get  that  afterwards?   A.  I  believe  I 
haye  got  all  the  papers, 

p.  Is  that  the  affidavit  (showing  paper)?  A.  That  is  the 
an.  davit. 

Mr.  BUTLER.  [After  examining  the  paper.]  Mr.  Pru- 
dent, before  the  counsel  for  the  President  offer  the  affida- 
vit and  warrant  in  evidence.  I  would  like  to  ask  the  wit- 
ness a  question,  if  it  is  in  order.  [To  the  witness.]— Q. 
You  sav  vou  affixed  the  seal  about  two  o'clock  in  the 
morning,  "if  I  understand  you?  A.  Between  two  and  three 
o'clock  in  the  morning. 

O..  You  were  called  upon  to  get  up  and  do  that    A.  I 

6.  And  in  a  case  where  a  great  crime  is  committed,  and 
when  it  i^  necessary  to  stop  the  further  progress  of  the 
crime,  that  is  not  unusual.  A.  Where  it  was  necessary  to 
prevent  a  crime,  I  have  done  the  same  thing,  in  habeas 
corpus  eases  and  in  one  replevin  case,  I  think. 

Q.  Where  it  is  a  matter  of  consequence,  do  you  do  that  ? 
A.  Ye-,  sir. 

Q.  It  is  nothing  unusual  for  you  to  do  that  in  each  case  ? 
A.  It  is  unusual ;  I  have  done  it. 

By  Mr.  S TANBERY— Have  vou  been  often  called  upon 
to  do  it  ?   A.  Only  in  extreme  cases. 

Mr.  BUTLEK— I  have  the  honor  to  object  to  the  war- 
rant and  affidavit  of  Mr.  Stanton.  I  do  not  think  that  Mr. 
Stanton  can  make  testimony  against  the  President  or  for 
him  by  any  affidavit  lie  can  put  in  any  proceeding  between 
him  and  Lorenzo  Thomas.  I  do  net  think  the  warrant  is 
relevant  to  this  case  in  any  form.  The  fact  that  Thomas 
was  arrested  cau  be  shown,  and  that  is  all.  The  affidavit 
upon  which  he  was  arrested  is  certainly  res  inter  alias. 
That  is  a  matter  between  Thomas  and  the  President,  and 
this  is  between  Thomas  and  Stanton;  and  in  no  view  is  it 
pertinent  or  relevant  to  this  case,  or  competent  in  any 
form,  so  far  as  I  am  instructed. 

Another  Legal  Discussion. 

Mr.  E VARTS— Mr.  Chief  Justice,  the  arrest  of  General 
Thomas  has  been  shown  in  the  testimony,  andthev  argue, 
I  think,  in  their  opening,  the  intention  to  use  force  to  take 
possession  of  the  War  Office.  We  now  propose  to  show 
«  hat  that  arrest  was  in  the  form  and  substance  by  the 
authentic  documents  of  it.  through  the  warrant  and  the 
affidavit  on  which  it  was  based.  The  affidavit,  of  course, 
does  not  prove  the  facts  stated  in  it,  but  the  proof  of  the 
affidavit  i-h owe  the  fact  upon  which,  as  a  judicial  founda- 
tion, the  warrant  proceeded.  We  then  propose  to  follow 
this  opening  by  showing  how  it  took  place,  and  how  the 
eiforts  were  made  in  behalf  of  General  Thomas,  by  habeas 
corpus,  to  force  the  question  to  a  determination  in  the  Su- 
preme Court  of  the  United  States. 

Mr.  BUTLER— I  understand,  if  this  affidavit  goes  in  at 
all.  it  is  then  evidence  of  all  that  is  stated,  if  they  have  a 
right  to  put  it  in. 

Mr.  EVARTS— You  have  a  right  to  your  own  conclusions 
from  it. 

Mr.  BUTLER— Not  from  the  conclusions;  but  I  think 
nothing  more  clearly  shows  that  it  cannot  be  evidence  than 
that  fact.  Now  this  was  not  an  attempt  of  the  President  to 

fet  this  matter  before  the  court;  it  was  an  .vtempt  of  Mr. 
tanton  to  protect  himself  from  violence  which  had  been 
threatened  before.  This  was  made  at  night,  if  we  may  j  udge 
from  the  evidence  of  the  threats  made  to  Wilkeson  and 
Burleigh,  and  the  threats  made  at  Willard's  Hotel:  being 
informed  of  it,  he  did  not  know  at  what  hour  this  man 
might  bring  his  masqueradcrs  upon  him,  and  thereupon  he 
tried  to  protect  himself.  How  that  relieves  the  President 
from  crime,  because  Stanton  arrested  Thomas,  or  Thomas 
arrested  Stanton,  is  more  than  I  can  see.  Suppose  Stanton 
had  not  arrested  Thomas,  would  it  show  that  the  Presi- 
dent ij  not  guilty  here?  Suppose  he  did  arrest  him,  does  it 
show  that  he  is  guilty?  Is  it  not  res  inter  a//<w— acts  done 
by  other  parties?  We  only  advertad  to  the  arrest  to  show 
■w  hat  effect  it  had  upon  his  crime. 

Mr.  EVARTS  It  has  already  been  put  in  nroof  by 
Gene  ral  Thomas  that  be  went  to  the  court  upon  this  ar- 
rest. He  saw  the  President,  and  he  told  him  of  his  arrest, 
and  that  the  Pre-idont  immediately  replied  that  that  was 
as  he  wished  it  to  be.  The  question  in  the  court  now.  I 
propose  to  show  that  this  is  the  question  that  was  in  the 
court,  to  wit,  the  question  of  the  criminality  of  a  person 
accused  under  this  Civil  Tenure  act,  and  I  then  propose 
to  sustain  the  answer  of  the  President,  and  also  the  sin- 
cerity and  substance  of  this  statement,  already  in  evi- 
dence, that  this  proceeding,  having  been  commenced,  as 
it  was,  by  Mr.  Stanton  agaiiut  General  Thomas,  was 
immediately  taken  hold  of  asihe  speediest  and  most  rapid 
mode  through  a  hal>ea*  corpus,  in  which  the  Prrsident  or 
General  Thomas,  acting  in  that  behalf,  would  be  the  actor, 
in  order  to  bring  at  once  before  the  Supreme  Court  of  the 
district  the  question  of  the  validity  of  his  arrest  and  con- 
finement under  un  act  claimed  to  be  unconHtitutioual, 
with  an  immediate  opportunity  of  appealing  to  the  Su- 
preme Court  of  the  United  States  town  in  session,  from 
which  at  once  there  could  have  been  obtained  a  determi- 
nation of  the  question. 

.Mr.  BUTLER— Whenever  that  is  proposed  to  be  shown, 
I  propose  to  show  that  Thomas  was  discharged  from 
arrest  upon  motion  bv  his  own  counsel,  and,  therefore,  tho 
Senate  will  be  traveling  into  the  question  of  various  facts 
taking  place  in  another  court.  I  have  not  yet  heard  any 
of  the  learned  counsel  say  that  this  docs  not  come  within 
the  rule  of  res  inter  alias  facts  done  between  other  parties. 


Mr.  EVARTS— I  did  not  think  it  necessary. 

Mr.  BUTLER— Perhaps  that  would  be  a  good  answer; 
but  whether  it  is  necessary  or  not,  is  it  not  so?  Is  there  a 
lawyer  anywhere  that  does  not  understand  and  does  not 
know  that  proceedings  between  two  other  persons,  after 
a  crime  was  committed,  were  never  yet  brought  into  a 
case  to  show  that  the  crime  was  not  committed?  Did  he 
see  that  affidavit  ?  Never.  Did  he  know  what  was  in  it  ? 
No.  All  he  knew  was  that  this  man  was  carried  into 
court  under  a  process.  He  never  Baw  a  paper.  He  did 
not  know  what  was  the  evidence,  but  Thomas  went  and 
told  him  "They  have  arrested  me."  He  said.  "That's 
where  I  want  it  to  be— in  the  courts." 

This  alfidavit  of  Mr.  Stanton  is  excellent  reading.  It 
shows  the  terror  and  alarm  in  this  good  District  of  Colum- 
bia, when,  at  night,  men  well  known  to  be  men  of  conti- 
nenc.v  and  sobriety,  representing  important  districts  in 
Congress,  saw  it  was  their  duty  to  call  upon  the  Judges  of 
the  "Supreme  Court,  to  call  the  venerable  Clerk  of  the 
Court,  out  at  night  to  get  a  warrant  and  take  immediate 
means  to  prevent  the  consummation  of  this  crime.  It 
ehows.the  terror  and  alarm  that  the  unauthorized,  illegal 
aud  criminal  acts  of  this  respondent  created.  That  is  all 
in  it.   Undoubtedly  that  is  all  in  the  affidavit. 

Undoubtedly  all  that  can  be  shown;  and  then  we  have 
before  the  Senate  this  appeal  to  the  laws  bv  Mr.  Stanton, 
which  this  respondent  never  asked  cither  before  or  since, 
although  furnished  with  all  the  panoply  of  attack  or  de- 
fense in  his  Attorney-General,  he  never  brought  a  writ  of 
qxio  warranto  or  any  process.  All  that  might  appear;  we 
should  be  compelled  to  have  it  in,  provided  it  does  not 
open  up  into  regions  of  unexplored,  uncertain,  diffuse,  im- 
Droper  evidence  upon  collateral  issues.  If  you  are  ready 
to  go  into  it,  I  am,  but  I  say  it  does  not  belong  to  this  cate. 
I  think  we  can  make  quite  a?  much  of  it  as  they  can,  but 
it  is  no  portion  of  this  case.  It  is  not  the  act  of  the  Presi- 
dent ;  it  has  nothing  to  do  with  the  President.  The  Presi- 
dent never  saw  these  papers ;  it  is  not  evidence.  What 
Stanton  and  Thomas  did,  thev  themselves  must  answer. 

Mr.  STAN  BE  RY— Mr.  Chief  Justice  and  Senator- 
There  are  two  grounds  upon  which  we  a~k  the  admission 
of  this  evidence.  First  of  all,  it  is  claimed  by  the  managers 
from  what  is  already  in  evidence— mark,  that  already  in 
evidence  of  the  declaration  of  the  President— that  he  made 
the  removal  to  bring  the  question  of  that  law  to  the  consid- 
eration of  the  courts.  That  is  already  in  evidence ;  but  as 
to  that  the  managers  say,  that  is  all  a  pretense— a  subter- 
fuge. 

Mr.  BUTLER-Where  in  evidence? 

Mr.  STAN  BE  RY— In  the  speech  of  the  honorable  mana- 
ger who  opened  thi>J  case. 

Mr.  BUTLER— If  you  put  my  speech  in  evidence  I  have 
no  objection, 

Mr.  STANBERY— And  here  the  gentleman  has  repeated 
that  this  is  all  a  pretense,  that  it  is  a  subterfuge,  an  after* 
thought,  a  mere  scheme  on  the  part  of  the  President  to 
avoid  the  consequences  ot  an  act  done  with  another  in- 
tent. Again  upon  his  intention  with  regard  to  tho  occupa- 
tion of  that  office  by  General  Thomas,  they  have  sought  to 
prove  that  the  intentions  of  the  President  were  not  to  ap- 
peal to  the  law,  but  to  use  threats,  intimidations  and  force; 
and  now  all  the  declarations  of  General  Thomas  as  to  this 
purpose  of  intimidation  or  force  the  Senate  has  admitted 
in  evidence  against  the  President,  on  the  mere  declarations 
of  Thomas  of  his  intentions  to  enter  that  office  by  force  or 
intimidation,  and  they  are  to  be  considered  as  declarations 
of  the  President. 

If  the  gentlemen  think  that  was  sought  by  the  res- 
pondent, the  prompt  arrest  of  General  '1  homas  the  next 
morning  was  the  only  thine  that  prevented  the  ac- 
complishment of  the  purpose  that  was  in  the  mind  of 
the  President  aud  General  Thomas.  Who  calls  that  a 
subterfuge?  Now  we  wish  to  show  by  this  proceed- 
ing, got  up  at  midnight,  as  the  learned  manager  sa3's, 
in  view  of  a  great  crime  just  committed,  or  about  to 
be  committed,  got  up  under  the  most  pressing  necessity, 
with  a  judge,  as  we  will  show,  summoned  from  his 
bed  at  an  early  hour  on  the  morning  of  the  22d  of  Feb- 
ruary, as  though  it  was  an  urgent  and  pressing  necessity, 
either  pretended  or  real  on  the  part  of  Mr.  Stanton  to  avoid 
the  use  of  force  and  intimidation  in  his  removal  from  that 
office.  We  shall  show  that  when  they  had  got  him  ar- 
reted they  fixed  the  time  of  the  trial  of  the  great  criminal 
for  the  next  Wednesday— all  this  being  done  on  Saturdav; 
that  when  they  got  there  they  had  got  no  criminal  and  the 
counsel  of  General  Thomas  sav:- "He  is  in  custody— we 
surrender  him— we  do  this  for  the  purpose  of  getting  a  ha- 
beas corpus." 

It  was  not  until  that  waB  announced  that  they  act.  Tho 
counsel  for  Mr.  Stauton  say  that  this  great  criminal  had 
been  kept  in  bond  for  good  behavior.  We  expressly  con- 
sent not  that  he  should  give  bonds  for  his  good  behavior, 
but  that  he  should  be  absolutely  discharged  and  go  free; 
not  bound  over  to  keep  the  peace,  but  wholly  discharged; 
and,  as  we  shall  show  you,  discharged  for  the  very  purpose 
of  preventing  the  prompt  action  of  the  habeas  corpus,  that 
the  case  might  be  got  immediately  to  the  Supreme  Court 
of  tho  United  States,  the  only  body  in  which  a  decision 
could  be  reached.   Senators,  is  not  that  admissible? 

Mr.  BUTLER— Mr.  President,  I  do  not  mean  to  trouble 
the  Senate  with  more  than  one  or  two  statements.  First, 
it  is  said  that  Mr.  Thomas  was  discharged  wholly.  That 
depended  upon  the  Chief  Justice  of  that  court.  If  we  are 
Koinjl  to  try  him  by  impeachment,  wait  until  after  we  get 
through  with  this  case.  One  trial  at  a  time  is  sufficient, 
because  he  did  his  duty  under  the  circumstances,  and  Mr. 
Stanton,  nor  you,  nor  anybody  else,  has  any  right  to  con- 
demn the  act  of  that  judge  until  he  is  here  to  defend  him- 
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Belf,  and  the  Chief  Justice  of  the  Supreme  Court  ia  amply 
able  to  do  it.  .   .  . 

Then  there  is  another  point  which  I  wish  you  to  take 
into  consideration.  "As  to  the  claim  that  Thomas  had  be- 
come a  good  citizen."  I  have  not  agreed  to  that,  and  I  do 
not  believe  that  anvbody  eLse  has.  lie  himself  says  that 
on  the  next  morning  he  agreed  to  remain  neutral  until 
they  took  a  drink  together.  That  next  morning  he  agreed 
to  stop  and  take  a  drink  and  remain  neutral.  (Laughter.) 

Mr.  STAN BERY'— Then  Stanton  took  a  drink  with  the 
"great  criminal?"  .  _ 

Mr.  BUTLER— He  took  a  drink  with  the  President's 
•tool,"  that's  all.  The  thing  was  settled.  The  "poor  old 
man"  came  and  complained  that  he  hndn't  had  anything 
to  eat  or  drink,  and  in  tender  mercy,  Mr.  aecrctary  Stan- 
ton gave  him  something  to  drink.  He  says  from  that  hour 
he  never  had  any  idea  of  force.  Now  I  want  to  call  the 
attention  ot  the  Senate  to  another  fact,  and  that  is,. that 
they  did  not  tell  him  to  keep  the  peace.  He  said  he  was 
not  told  to  keep  the  peace.  He  said  it  was  necessary  for 
him  to  make  that  point,  and  he  said  that  the  judge  told 
him,  "This  don't  interfere  in  any  way  with  your  duties  as 
Secretary  of  War."  But  there  is  still  another  point.  This 
unconstitutional  law  has  been  on  the  statute  books  since  a 
year  ago  last  month,  and  the  learned  Attorney-General, 
who  sits  before  me,  has  never  put  in  a  quo  warranto. 

Mr.  STANBERx  attempted  to  say  he  had  prepared  a 
quo  warranto. 

Mr.  BUTLER  -I  have  never  heard  of  it,  but  it  will  be 
the  first  exhibition  that  was  ever  made  before  a  court  of 
the  United  States.  Where  is  there  a  quo  warranto  riled  in 
any  court?  Where  is  the  proceedings  taken  under  it?  And 
I  put  it  to  him  as  a  lawyer,  did  he  ever  take  one?  He  ia 
the  onlv  man  in  the  United  States  that  could  file  a  quo 
trarraiilo,  and  he  knows  it.  He  i»  the  onlv  man  that  could 
initiate  this  proceeding,  and  yet  it  was  not  done,  and  he 
comes  and  talks  about  putting  in  the  quarrels  of  Mr.  Stan- 
ton and  General  Thomas,  which  are  res  inter  alias  in 
this  matter. 

Thev  have  nothing  more  to  do  with  this  esse  than  tho 
fact  which  the  President,  with  the  excellent  taste  of  his 
couuscl,  put  in  evidence  against  my  objection  that  Mr. 
Stanton  had,  when  this  man  was  suffering  from  want  of 
his  breakfast,  given  him  a  drink.  The  offer  of  the  affi- 
davit, (tc,  was  put  in  writing,  and  read  by  the  Clerk,  and 
the  Chief  Justice  was  understood  to  decide  that  it  was 
admissible. 

Mr.  BUTLER.— Does  your  Hcnor  understand  that  tho 
affidavit  is  admitted? 
The  Chief  Justice-Yes. 

Mr.  BUTLER  -I  heard  one  Senator  ask  for  the  question. 

The  Chief  Justice  inquired  if  any  Senators  asked 
for  the  question,  and 

Senator  CONN  ESS  replied  in  the  affirmative. 

The  Chief  Justice  stati  d  the  question  to  be  on  the  ad- 
mission of  the  allidavit  and  warrant,  and  they  were  ad- 
mitted by  the  following  vote  :— 

Ykas.— Messrs.  Anthony,  Buckalew.  Cattell,  Cole,  Cor- 
bett.  Cragin,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Frelinghuysen,  Grimes,  Henderson,  Hendricks,  Johmon, 
McCreery,  Morrill  (Me.),  Morrill  (Vt.),  Morton,  Norton, 
Patterson  (N.  11.),  Patterson  (Tenn.).  Pomeroy.  Ross, 
Sherman,  Sumner,  Trumbull,  Van  Winkle,  Vickers, 
W'illey,  Williams,  Yates-33. 

Nays.— Messrs.  Cameron,  Chandler,  Conkling,  Conness, 
Drake,  Edmunds,  Ferry,  Harlan,  Howard,  Howe,  Morgan, 
Nye,  Ramsey,  Stewart,  Thayer,  Tipton,  WiUon— 17. 

The  papers  were  then  read  in  evidence. 

Mr.  8TANBERY— Q,  I  see  this  is  tho  Judge's  warrant  at 
Chambers?  A.  Yes,  sir. 

Q.  Are  you  in  the  habit  of  keeping  any  records  other 
than  filing  the  papers  or  did  you  make  any  records  further 
than  filing  the  papere  on  that  proceeding? 

Witness  was  understood  to  reply  in  the  negative. 

S,  Has  this  defendant  been  discharged? 
r.  BUTLEK— That  appears  from  the  record. 
Witness— The  record  shows  that;  the  docket  shows  that 
—the  docket  of  the  court;  the  recognizance  of  the  court 
shows  it. 

Q.  Do  vou  make  no  record  of  those  papers?  A.  No,  sir; 
they  are  filed. 

Q.  Have  you  got  your  docket  with  you'  A.  No,  sir; 
the  subpoena  did  not  require  it. 

Mr.  S  FANBERY— (as  the  witness  was  leaving  the  stand.) 
Q.  Will  you  bring  this  docket  that  eontains  this  evidence? 
A.  Yes,  sir. 

Mr.  BUTLER— 0.  Will  you  not  extend  the  record  as  far 
as  you  can.  and  bring  up  a  certified  copy  of  this  case?  A. 
x  ea,  sir. 

Reverdy  Johnson  Puts  a  Question. 

Mr  STAN  BE  RY  then  called  Mr.  James  O.  Clrphane, 
but  Senator  JOHNSON  sent  to  tho  Chair  the  following 

Suestion  to  be  put  to  General  Sherman,  who  then  resumed 
ae  stand  :— 

Q.  When  the  President  tendered  to  you  tho  office  of 
Secretary  of  War  ad  interim,  on  the  27th  dav  of  January, 
1868,  and  on  the  31st  of  the  same  month  and  year,  did  lib, 
at  the  very  time  of  making  such  tender,  state  to  you  what 
his  purpose  in  so  doing  was? 

Mr.  BINGHAM  objected  to  th«  question  as  being  incom- 
petent a\  lttiin  the  ruling  of  the  Senate. 

The  Chief  Justice  put  the  question  to  the  Senate  on  the 
admission,  and  it  was  admitted  bv  the  followine  vote:— 

Ykas— Messrs.  Anthony,  Bayard  Buckalew,  Cole.  Davis, 
Dixon.  Doolittle,  Fessenden,  Fowler,  Frclinghnsen, 
Gnmep,  Henderson.  Johnson,  McCreery,  Morrill  (Me  ), 
Morrill  (Vt.),  Morton,  Norton,  Patterson  (Tenn.),  Rosa, 


Sherman,  Sumner,  Trumbull,  Van  Winkle,  Vickers,  WlU 
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8— Messrs.  Cattell,  Chandler,  Conkling,  Conness, 
Corbett.  Cragin,  Drake,  Edmunds,  Ferry,  Harlan, 
Howard,  How  e,  Morcan,  Nve.  Pomeroy,  Ramsey,  Stewart, 
Thayer,  Tipton,  Williams,  Wilson.  Yates— 22. 

Tho  Secretary  read  the    question    put    by  Senator 
Johnson?  A.  lie  stated  to  me  that  his  purpose- 
Mr.  BUTLER  -Wait  a  moment;  the  question  ia  whether 
he  did  state  it,  not  what  he  said. 
Witness— He  did. 

Mr.  S  I' A N H E R Y  —  Wh at  purpose  did  he  state? 
Mr.  BUTLER— We  object. 

Mr.  President— The  counsel  had  dismissed  this  witnpss. 

The  Chief  Justice  decided  that  it  was  competent  to' re- 
call the  witness. 

Senator  JOHNSON— I  propose  to  add  to  the  question*— 
If  he  did.  what  did  he  state  his  purpose  was? 

Mr.  BINGHAM.— Mr.  President,  we  object.  We  ask  the 
-Senate  to  answer  that.  The  last  clause -what  did  the 
'President  say?— is  the  very  question  upon  which  the  Senate 
solemnly  decided  adversely.  The  last  clause,  now  put  to 
the  witness  by  the  honorable  Senator  from  Maryland,  f% 
What  did  the  President  say?— making  the  President's 
declarations  evidence  for  himself.  It  was  said  by  my  as- 
sociate, in  the  argument  on  Saturday,  that  if  that  method 
were  pursued  in  tho  administration  of  justice,  and  the 
declarations  of  the  accused  were  made  evidence  for  hhik- 
self  at  his  pleasue,  the  administration  of  justice  would  be 
impossible. 

Senator  DAVIS— I  rise  to  a  question  of  order.  It  is  that 
the  learned  manager  has  no  right  to  object  to  question  pro- 
nounced by  a  member  of  the  court, 

Mr.  BINGHAM  was  proceeding  to  discuss  the  point, 
when  he  was  interrupted  by 

The  Chief  Justice,  who  said  that,  while  it  was  not  com- 
petent for  the  managers  to  object  to  a  member  of  the 
court  asking  a  question,  it  was,  in  his  opinion,  clearly  con> 
petent  to  object  to  a  question  when  asked. 

Mr.  DRAKE  inquired  whether  it  was  competent  fou  a 
Senator  to  object  to  the  question  being  put. 

'1  he  Chief  Jiuticc  thought  not,  but  said  that  after  it  was 
put  it  must  necessarily  depend  on  the  judgment  of  the 
court. 

Mr.  BINGHAM— Mr.  President,  I  hope  I  maybe  par- 
doned for  saying  that  my  only  purpose  is  to  object  to  the 
question,  not  to  object  to  the  right  of  the  honorable  Sena- 
tor from  Maryland  to  offer  the  question.  The  point  we 
raise  before  the  Senate  is,  that  it  is  incompetent  for  the 
accused  tomake  hisown  declarations evidt  nee  for  himself, 

The  Chief  Justice— Senators:— The  Chief  Justice  has 
already  said  upon  a  former  occasion  that  for  the  purpose 
of  proof  of  the  intent  this  question  is  admissible,  and  he 
thinks  also,  that  it  comes  within  the  rule  which  has  been 
adopted  by  the  Senate  as  a  court  for  its  proceedings.  This 
is  not  an  ordinary  court,  but  it  is  a  court  composed 
largely  of  lawyers  and  gen  Jemen  engaged  in  business 
transactions,  wno  are  quite  competent  to  weigh  the  ques- 
tions submitted  to  them.  The  Chief  Justice  thinks  it  in 
accordance  with  the  rule  which  the  Senate  has  adopted 
for  themselves,  and  which  he  has  adopted  for  his  guidance. 

Mr.  BUTLER— Do  I  understand  the  <  hief  Justice  to  say 
that  this  is  precisely  the  same  question  that  was  ruled 
upon  la<st  night? 

The  Chief  Justice— The  Chief  Justice  docs  not  under- 
take to  say  that.  What  he  does  say  is,  that  it  is  a  question 
of  the  same  general  import,  tending  to  show  the  iutent  of 
the  President  in  this  transaction.  I  wish,  if  there  is  anv 
regular  mode  of  doing  so,  to  ascertain  another  point,  and 
that  is,  whether  the  fact  that  this  offer  was  made  by  the 
witness  on  the  stand  was  first  put  in  by  the  defense  or  the 
prosecution. 

The  Chief  Justice— The  Chief  Justice  will  remind  tho 
Senate  that  the  question  is  not  dcbateable. 

Mr.  E  VA  RTS— I  may  bo  permitted  to  state  that  it  is  put 
in  by  the  defense 

.Mr.  HOWE— I  wish  the  Chief  Justice  to  understand 
that  it  is  not  debating  to  ask  a  question. 

The  Chief  Justice— It  mav  be. 

Mr.  HO  WE— It  may  not  be. 

The  question  as  modified  was  again  read. 

The  Chief  Justice  submitted  it  to  tho  Senate,  and  it  was 
admitted  by  the  following  vote:— 

Yeas.- Messrs.  Anthony,  Bayard,  Buckalew,  Cole,  Cor- 
bett, Davis,  Dixon,  Doolittle,  Fesscndcn,  Fowler,  Freling- 
huysen, Grimes,  Henderson,  Hendricks,  Johnson,  Mc- 
Creery, Morton,  Norton,  Patterson  (Tenn.),  Ro-s.  Sher- 
man, Sumner,  Trumbull,  Van  Winkle,  Vickers,  WilIev-26. 

Nays.— Messrs.  Cameron,  Chandler,  Cattell,  Conkling, 
Conness,  Cra«in,  Drake,  Edmunds,  Ferry,  Harlan,  How- 
ard, Howe.  Morgan,  Morrill  (Me.),  Morrill  (Vt.).  Nve,  I'str 
tcrson  (N.  H. ),  Pomeroy,  Ramsey,  Stewart,  Tipton,  Wit 
liams,  Wilson  and  Yates— 24. 

The  question  having  been  put  to  the  witness.  General 
Sherman  replied  as  follows :•— 1  he  conversations  were  lonj 
aud  covered  a  great  deal  of  ground,  but  I  will  endeavor  f? 
be  as  precise  upon  the  roint  as  possible.  The  President 
stated  to  nie  that  the  relations  which  had  growuup.be- 
tween  tho  Secretary  of  War  (Mr.  Stanton)  and  himselCn. 

Mr.  BUTLER— I  must  aeiain  interpose  an  objection.  The 
question  is  for  the  witness  simply  to  state  what  the  Presi- 
dent uaid  his  purpose  was,  and  not  to  introduce  his  whole 
declarations.  I  pray  that  the  point  maybe  submitted  to 
the  Senate  whether  wo  will  have  the  whole  of  the  long 
conversation  between  the  President  and  the  witness,  or 
whether  we  shall  have  nothing  but  the  purpose  expressed* 
by  the  President? 

WitnesB— I  intended  to  be  very  precise  in  mv  statement 
of  the  conversation,  but  it  appeared  to  me  necessary  to 
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state  what  I  began  to  state— the  President  told  me  that  the 
relations  between  himself  and  Mr.  Stanton  and  between 
Mr.  Stanton  and  other  members  of  the  Cabinet  were  such 
that  he  could  not  execute  the  duties  of  the  office  which  he 
filled  as  President  of  the  I'nited  States  without  making 
mm inations,  ad  interim,  for'the  office  of  Secretary  of  War, 
and  that  he  had  the  right  under  the  law,  and  that  his 
purpose  was  to  have  the  office  administered  in  the  inte- 
rests of  the  army  and  of  the  country,  and  he  offered  me 
the  office  in  that  view;  he  did  not  state  to  me  then  that 
Mis  purpose  was  to  bring  it  into  the  courts  directly,  but  for 
the  purpose  of  having  the  olficc  administered  properly  in 
t lie  interests  of  the  country  and  of  the  whole  country. 
{Sensation  in  the  court).  I  asked  him  why  the  lawyers 
Cbuld  not  make  the  case?  I  did  not  wish  to  be  brought,  as 
mi  orticer  of  the  army,  into  the  controversy. 
JSenator  CONKLING— Please  repeat  that  last  answer, 
General. 

WitneBS— I  asked  him  wh}'  lawyers  could  not  make  a 
case,  and  not  bring  nfe  as  an  officer  into  the  controversy ; 
bj,s  answer  was  that  it  was  found  impossible,  or  tha'  a  case  ^ 
c6uld  not  be  made  up,  but,  said  he,  "If  we  could  bring  the 
case  into  the  courts  it  would  not  stand  for  an  hour." 

SMr.  STANBERY— Have  you  answered  as  to  both  occa- 
efrns? 

Wttness— The  conversation  was  very  long,  and  covered 
a  good  deal  of  ground. 

Mr.  BUTLER— I  object  to  thi3  examination  being  re- 
newed by  the  counsel  for  the  President,  whatever  may  be 
the  pretense  under  which  it  is  renewed.  I  hold  with  due 
order  that  this  cannot  be  allowed.  See  how  it  is  attempted. 
Counsel  had  dismissed  the  witness.  He  was  gone,  and  was 
was  brought  back  at  the  request  of  one  of  the  judges. 

Mr.  STANBERY-I  must  interrupt  the  learned  gentleman 
to  say  that  we  did  not  dismiss  the  witness.  On  the  con- 
trary both  sides  asked  to  retain  him,  the  learned  manager 
(Mr.  Butler)  saying  at  the  time  that  he  wanted  to  give 
him  a  private  examination.  (Laughter.) 

Mr.  BUTLER— I  must  deny  that.  I  want,  no  private  ex- 
amination. I  say  the  witness  was  dismissed  from  the 
etaud,  and  that  he  was  called  back  by  one  of  the  judges. 
It  is  not  in  any  court  wherein  I  ever  practiced,  allowed, 
after  the  question  is  put  by  the  judge,  for  the  counsel  on 
either  side  to  resume  the  examination  of  the  witness  after 
having  dismissed  him. 

Senator  JOHNSON  asked  for  the  reading  of  the  ques- 
tions as  proposed  by  himself,  and  they  were  read  by  the 
Clerk. 

The  Chief  Justice— Nothing  is  more  usual  in  courts  of 
Justice  than  to  recall  witnesses  for  further  examination, 
especially  at  the  instance  of  anv  member  of  the  court.  It 
is  frequently  done  at  the  instance  of  counsel.  It  is,  how- 
ever, one  of  those  questions  properly  within  the  discretion 
of  the  court.  If  the  Senate  desire  I  shall  put  the  question 
to  the  Senate  whether  the  witness  shall  be  further  ex- 
amined. 

Mr.  EVARTS— May  wo  be  heard  upon  the  question? 
The  Chief  Justice— Certainly. 

Mr.  EVARTS— The  question  Mr.  Chief  Justice  and  Sena- 
tors, whether  a  witness  may  be  recalled,  is  always  a  ques- 
tion within  the  discretion  of  the  court,  and  it  is  always 
allowed,  unless  there  be  suspicion  of  bad  faith,  or  unless 
there  be  special  circumstances  where  collusions?  suspected. 
Courts  frequently  may  lay  down  a  rule  that  neither  party 
eliall  call  a  witness  who  has  been  once  dismissed  from  the 
stand,  and  of  course  we  will  obey  whatever  rule  the 
Senate  may  adopt  in  this  case,  but  we  are  not  aware  that 
anything  has  occurred  showing  a  necessity  for  the  adop- 
tion of  such  ,i  rule. 

Mr.  BUTLER— When  the  witness  was  on  the  stand  on 
Saturday,  this  question  was  asked  of  him:— ''At  that  in- 
terview what  conversation  took  place  between  the  Pre- 
sident and  you  in  relation  to  the  removal  of  Mr.  Stan- 
ton?" That  question  was  objected  to,  and  after  argu- 
ment the  Senate  solemnly  decided  that  it  should  not  bo 
pit.  That  was  exactly  the  same  que-tion  as  this. 
%'hcn  other  proceedings  were  had.  and  after  considera- 
ble delay  tlie  counsel  for  the  President  got  up  and  asked 
permission  to  recall  this  witness  this  morning.  The  Se- 
nate gave  that  permission.  This  morning  they  recalled 
the  witness,  and  put  to  him  such  questions  as  they  pleased. 
Then  the  Witness  was  sent  away,  and  then  one  of  the 
lodges  desired  to  put  a  question  to  satisfy  his  own  mind. 
01  course  he  was  not  acting  as  counsel  for  the  President;  j 
that  cannot  be  supposed. 

Senator  JOHNSON,  rising— What  docs  the  honorable 
manager  mean? 

Mr.  BUTLER— I  mean  precisely  what  I  sav,  that  it 
cannot  be  supposed  that  the  Senator  was  acting  for  the  i 
President. 

Senator  J0HN80N-Mr.  Chief  Justice,  if  the  honorable 
manager  means  to  impute  that  in  anything  1  have  done  in  ; 
this  trial  I  have  been  acting  a.  counsel,  or  in  the  spirit 
01  counsel,  he  does  not  know  the  man  of  whom  he  speaks. 
I  am  here  to  di-chargc  a  duty,  and  that  duty  I  purpose  to 
discharge.   I  know  the  law  as  well  as  he  does. 

Mr.  BUTLER— Again  I  repeat,  so  that  my  language  may  I 
not  be  misunderstood,  that  it  cannot  be  supposed  that  ho 
was  acting  as  counsel  for  the  President.  Having  put  his 
question  to  satisfy  his  mind  upon  something  which  ho 
wanted  to  know,  how  can  it  be  that  that  opens  the  case  so 
as  to  allow  the  President's  counsel  to  go  on  to  a  new  exa- 
mination? How  do  we  know  that  he  is  not  acting  as 
counsellor  the  Prc-idcnt,  and  that  thorn  is  not  some  un- 
derstanding between  them,  which  I  do  nofchargc?  How 
can  the  President's  counsel  know  what  satisfied  the  Se- 
nator's mind?  He  recalls  a  witness  for  tho  purpose  of  sa- 
tisfying his  own  mind. 

I  agree  that  it  is  common  to  recall  witnesses  for  some- 


thing overlooked  or  forgotten,  but  I  have  never  known 
that,  where  a  member  of  the  co.irt  wants  to  satisfy  him- 
self by  putting  some  question  that  opens  up  the  case  to  the 
counsel  on  the  other  side,  who  puts  other  questions.  Tho 
court  is  allowed  to  put  questions,  because  a  judge  may 
want  to  satisfy  his  mind  on  a  particular  point;  but  havina 
satisfied  himself  on  that  particular  point,  there  is  an  end 
of  the  matter,  and  it  does  not  open  the  case.  I  trust  that 
1  have  answered  the  honorable  Senator  from  Maryland 
that  I  make  no  imputation  on  him,  but  am  putting  it 
right  the  other  wav. 

Senator  JOHNSON— I  am  satisfied.  Mr.  Chief  Justice,  I 
rise  to  say  that  I  did  not  know  that  the  counsel  proposed 
to  ask  any  question  of  the  witness,  and  I  agree  with  the 
honorable  manager  that  they  have  no  right  to  do  any  such 
thing.   (Sensation  in  the  court.) 

Mr,  BINGHAM— 1  desire,  on  behalf  of  the  managers,  to 
say  that  there  shall  be  no  possible  misunderstanding,  to 
disclaim  once  for  all  that  there  was  no  intent  by  my  asso- 
ciate who  has  just  taken  his  seat,  or  any  intent  by  the 
managers  at  any  time,  or  in  any  way  to  question  the  right 
and  the  entire  propriety  of  Senators  calling  on  any  wit- 
ness, and  putting  any  question  which  they  may  see  fit. 
Wc  impute  no  improper  motive  to  any  Senator  in  doing  so, 
but  recognize  his  perfect  right  to  do  so,  and  the  entire  pro- 
priety of  it. 

Mr.  EVARTS— A  moment's  consideration,  I  think,  will 
satisfy  the  Senate  and  the  Chief  Justice  that  the  question 
is  not  precisely  as  to  the  right  to  recall  a  witness,  but  as  to 
whether  a  witness  having  been  recalled  to  answer  the 
question  of  one  of  the  judges,  the  counsel  on  the  other  side 
is  obliged  to  leave  that  portion  of  the  evidence  incomplete. 
Some  evidence  might  be  brought  out,  which,  as  it  stood 
noted,  might  be  prejudicial  to  one  side  or  the  other,  and 
certainly  it  would  be  competent  under  the  ordinary  rules 
of  examination,  that  the  counsel  should  be  permitted  to 
place  the  matter  before  the  court  within  the  proper  rules 
of  evidence. 

Reverdy  Johnson's  Services. 

Mr.  STAN BERY— The  honorable  Senator  from  Mary- 
land having  put  his  question  to  the  witness,  a  new  door 
has  been  opened  which  was  closed  upon  us  before.  New 
evidence  has  been  gone  into  which  was  a  concealed  book 
to  us.  and  about  which  we  could  neither  examine  or 
cross-examine.  It  was  closed  to  us  by  a  decision  of  tho 
court  on  Saturday,  but  it  is  now  opened  to  us  by  the  ques- 
tion of  the  Senator.  Now,  is  it  possible,  that  we  must 
take  an  answer  for  better  for  worse  to  a  question  which 
we  did  not  put.  If  m  that  answer  the  matter  had  been 
condemnatory  to  the  President;  if  the  answer  had  been 
that  the  Pre  ident  told  the  witness  expressly  that  he  in- 
tended to  violate  the  law :  that  he  was  acting  in  bad  faith; 
that  he  meant  to  use  force,  arc  we  to  be  told  that  because 
the  fact  was  brought  out  by  a  Senator  and  not  by  our- 
selves, we  cannot  put  one  question  to  elicit  the  whole 
truth? 

This  is  not  Jtcstimony  of  our  seeking.  Suppose  it  has 
been  brought  put  by  the  Senator.  Is  the  Secretary  of  War 
sacred  against  the  pui  s  lit  of  the  true  and  sacred  right  of 
examination?  Does  the  doctrine  of  "estoppel"  come  in 
here,  that  whenever  a  question  Is  answered  on  the  prero- 
gative of  a  Senator  we  must  take  the  answer  without  any 
opportunity  of  testing  it  further?  If  so,  then  we  are 
estopped,  not  by  our  act,  not  by  the  testimony 
which  we  called  out  ourselt,  but  by  the  act 
of  another,  and  we  are  shut  out  from  the  truth 
because  a  Senator  has  chosen  to  put  a  •  question. 
We  hold  that  the  door  has  been  opened,  that  new  testi- 
mony haB  been  introduced  into  the  case,  and  that  we  have 
a  right  to  cross-eximine  the  witness  to  explain  the  testi- 
mony, to  controvert  it,  if  we  can,  to  impeach  the  very  wit- 
ness who  testifies  to  it.  if  we  can.  We  arc  entitled  to  use 
every  weapon  which  a  defendant  has  put  into  his  hands. 

Mr.  BINGHAM— Although  the  Senate  cannot  fail  to 
have  observed  the  extraordinao-  remarks  which  have  just 
fallen  from  the  lips  of  the  honorable  counsel  for  the  Presi- 
dent, it  is.  perfectly  apparent  to  intelligent  men.  whether 
on  the  floor  of  the  Senate  or  in  those  galleries,  that  the 
counsel  for  the  Presidont  have  attempted  to  obtain, 
through  this  witness,  the  mere  naked  declarations  of  tho 
accused  to  rebut  the  legal  presumption  of  his  guilt,  arising 
fnun  bis  haviug  done  an  unlawful  act. 

I  am  not  surprised  at  the  feeling  with  which  the  honor 
able  gentleman  has  discussed  this  question.  If  I  heard 
aright  the  testimony  which  feu  from  the  witness,  it  is  tes- 
timony which  utterly  disappointed  and  confounded  the 
counsel  for  the  accused.  What  was  it?  "Nothing  was 
said,"  eaid  the  witness,  "in  the  first  conversation  about  an 
appeal  to  the  court*,and  finally  it  was  said  Iry  the  Prosidcnt 
that  it  was  impossible  to  make  up  a  case  by  which  to  ap- 
peal to  the  court*.'1 

These  declarations  of  the  President,  standing  in  due 
form,  yet  uot  satisfactory  to  the  counsel,  are  brought  up, 
to  be  sure,  on  a  question  from  the  honorable  Senator  from 
Maryland ;  hut  there  is  no  satisfaction  to  the  counsel,  aud 
now  they  tell  the  Senate  that  th  -y  have  a  right  to  cross- 
examine.  To  cross-examine  whom?  To  cross-exame  their 
own  witnesses.  For  what  purpose?  In  search  of  the  truth, 
they  sav.  Well,  it  is  in  pursuit  of  the  truth  under  difficul- 
ties". (Laughter.)  Tbe  witness  has  already  sworn  to  mat- 
ters of  fact.  That  shows  the  naked  falsity  of  the  defense 
interposed  hero  by  the  President— that  his  only  pui.  osc  in 
violating  the  law  was  to  test  tho  validity  of  the  law  in  the 
courts.  Why  did  he  not  test  tho  validity  of  the  law  in  tho 
courts? 

It  will  not  do  to  say  to  tho  Senate  of  tho  United  States 
that  ho  has  accounted  for  it  by  telling  this  witness  that  & 
case  could  not  be  made  up.  Tho  learned  geutleman  who 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


135 


Aaslust  taken  hi?  peat  is  too  familiar  with  the  law  of  the 
Country,  too  f-.iniliHr  with  the  able  adjudications  in  this 
very  cape  in  the  Supreme  Court,  to  venture  to  indorse  for 
a  moment  these  utterances  of  his  client  made  to  the  Lieu- 
tenant-general, that  it  was  impossible  to  make  up  a  c  iee. 
I  stand  here  to  assert  what  the  learned  gentleman  knows 
r?1ght  well,  that  all  that  was  needful  to  make  up  a  case  w  as 
for  the  I're-ident  of  the  I'nited  States  to  do  what  he  did  do 
in  the  rrst  instance,  issue  an  order  directing  Mr.  Stanton  to 
surrender  the  office  of  Secretary  of  War  to  Lorenzo 
Thomas,  to  surrender  all  the  records  and  property  of  the 
oTlice  to  him,  and  on  the  Secretary  of  War's  refusal 
to  obey  that  order,  to  exercise  the  authority  which  U 
vested  in  the  President  alone,  through  his  Attorney- 
General,  who  now  appears  as  his  attorney  in  the  trial  in 
flic  defense  in  this  case,  and  to  issue  out  this  writ  of  quo 
iMiranto. 

That  is  the  law  which  we  undertake  to  sav  is  settled  in 
the  case  ot  Wallace,  5  Wheaton,  the  opinions  of  the  Court 
Lcing  d<  livered  by  Chief  Justice  Marshall,  and  no  member 
m  the  court  dissenting.  It  was  declared  by  the  Chief  Jus- 
tice as  the  opinion  of  the  court  that  a  writ  <jiu>  warranto 
could  not  be  maintained  except  at  the  instance  of  govern- 
ment. That  power,  therefore,  was  vested  in  the  Attorney- 
General.  Let  the  President's  counsel  in  some  other  way 
than  by  this  declaration,  obtain  what  is  sought  to  be 
reached  by  cross-examination  of  their  own  witness.  Hut, 
Senators,  there  is  something  more  than  that  in  this  case, 
and  I  desire  simply  to  refer  to  it  here  in  passing. 

T  he  question  which  arises  here  in  argument  now  is,  in 
substance  and  in  fact,  whether  having  violated  the  Consti- 
tion  and  laws  of  the  United  States  in  the  manner  shown 
here.  They  cannot  at  last  strip  the  people  of  the  power 
which  they  retain  to  themselves  by  impeachment,  to  hold 
such  malefactors  to  answer  before  the  Senat;-  of  the  Uni- 
ted States,  to  the  exclusion  of  the  interposition  of  every 
tribunal  of  justice  on  God's  footstool.  What  has  this  ques- 
tion to  do  with  the  final  deci-iou  in  this  case.  I  say  that  if 
your  Supreme  Court  was  sitting  to-day  in  judgment  on 
this  question  it  would  have  no  influence  over  the  action  of 
this  Senate.  The  question  belongs  to  the  Senate  exclu- 
sively. '1  he  words  of  the  Constitution  are  that  M  the  Sen- 
ate shall  have  sole  power  to  try  impeachments." 

The  sole  or  onlv  power  to  try  impeachments  includes  the 
power  to  determine  the  law  and  the  factp  arising  in  the 
ca?e.  It  is  in  vain  that  the  decision  of  the  Supreme  Court, 
or  of  the  Circuit  Courts,  or  of  the  District  Court,  or  of  any 
other  court  outside  of  this  high  tribunal,  is  invoked  for  the 
decision  of  anv  question  arising  between  all  the  people  and 
their  guilty  President.  We  protect  against  the  speech  that 
has  been  made  here;  we  protest,  aUo.  against,  the  attempt 
to  cross-examine  this  witness  to  get  rid  of  the  matter  al- 
ready stated  so  truthfully  by  the  witness,  which  clearly 
mukes  azainst  their  client,  strips  him  naked  for  the  aveng- 
ing hands  ot  justice  to  reach  him  without  let  or  hindrance. 

Mr.  EVARTS—  Mr.  Chief  Justice  and  Senators.  L  can- 
not consent  to  leave  matters  so  misrepresented.  My  learned 
a«-oci<te.  arguing  on  a  hypothetical  case,  asked  whether, 
if  evidence  elicited  on  the  question  of  a  judge  should  be 
injurious  to  a  party,  the  party  would  be  restricted  from 
cross-examination.  It  had  not  the  remotest  application 
to,  and  as  itumt  have  been  apparent  to  every  Senator,  was 
not  connected  in  the  least  with  the  evidence  given. 

The  evidence  ci  en  is  agreeable  to  the  managers  -is  ex- 
tremely satisfactory  to  us.  On  inquiry  of  the  President  by 
the  Lieet 'lia-it-Gencral.  whether  lawyers  could  not  make 
bp  a  case  ««  i.hout  ah  a  I  interim  appointment,  the  Presi- 
dent said  it  cuutd  not  be  done;  ^but  that  when  there  was 
uu  ad  interval  appointment  the  case  could  not  stand  half 
an  hour. 

Air.  BINGHAM— I  desire  in  response  to  remark  very 
Briefly  that  instead  of  the  couusel  for  the  President  better- 
ing his  clients  case,  he  has  made  it  worse  bv  the  attempt 
to  .•xnl.iin  the  po-iri  ms  of  the  I're-ident  to  the  witness,  as 
to  its  being  impossible  to  make  up  a  case  without  an  ad  in- 
terim appointment.  But  how  does  the  case  stand?  Has 
not  the  President  made  an  ad  interim  appointment  three 
months  before  this  conversation  with  the  Lieutcnant- 
Geueral?  Has  he  not  made  an  ad  interim  appointment 
<B  General  Grant  in  August.  l«o7?  "Ah!"  say  the  gentle- 
men, "he  only  suspended  M  \  Stanton  then  under  the 
Tenure  of  Office  act.  and  therefore,  the  question  could  not 
be  very  well  rai>ed."  I  have  no  doubt  that  that  will  be 
the  answer  of  the  counsel,  and  it  is  all  the  auswer  they 
c*i/i  make. 

tint,  g'-ntlemen.  Senators,  how  d^es  such  an  answer  put 
Where  by  the  President,  tnat  he  did  not  make  that  sus- 
pension under  the  Tenure  of  Office  act,  but  under  the  Con- 
stitution of  the  United  States,  and  by  virtue  of  the  power 
vested  in  him  by  that  Con-titutiou?  He  cannot  play  fast 
a  -d  loose  in  tha't  wa>'  in  the  presence  of  the  Senate,  and 
Of  the  people  of  the  couutry.  Why  did  he  not  sue  out  his 
writ  of  <iut)  warranto,  in  August  last,  when  he  made  his 
appoiut  oent  of  Secretary  of  War  ad  interim? 

^Srhy  did  he  not  go  into  the  courts  forestalling  the  power 
of  the"  people  to  try  him  by  impeachment  for  violation  of 
law,  for  tni*  unlawful  act,  which  by  tho  law  of  every 
country  where  the  common  law  obtains,  carries  the  crimi- 
nal intent  with  it  and  on  4ts  face,  which  he  cannot  drive 
lroui  the  records  by  auy  false  statement,  nor  swear  (rom 
the  record  in  anj-  shape  or  form  by  any  mere  declarati  »ns 
<jf  las  own.  Now  one  word  more  and  1  have  done  with 
this  matter. 

rlc  tells  General  Thomas.  Thev  got  that  evidence  in, 
mid  now  the}-  want  to  contradict  that  evidence  too.  That 
lifter  Mr.  Stanton  refused  to  obey  General  Thomas'  orders, 
and  after  he  had  ordered  Thomas  to  go  to  his  own  place, 
find  Thomas  refused  to  obey  his  orders,  he  tells  Thomas,  I 
say,  not  that  he  was  going  into  the  courts ;  not  that  he 


should  apply  to  the  Attorney-General  for  a  0110  warranto. 
There  was  ho  intimation  of  that  sort,  but  there  was  a  de- 
claration of  the  accused  to  Lorenzo  Thomas  on  the  night 
of  the  21st  of  February,  after  he  had  committed  t Hi c  rime 
against  the  law?  and  the  Constitution  of  his  country,  that 
Thomas  should  go  and  take  possession  of  his  office  and  dis- 
charge his  functions  as  Secretary  of  War  a  i  interim. 

Senator  DAVIS  inquired  of  the  Chief  Justice  whether 
the  questions  proposed  by  Senator  Johnson  had  been  fully 
answered. 

The  ( :hief  Justice  said  it  was  impossible  for  him  to  reply 
to  that  question.   The  witness  only  could  re;>Iv  to  that. 

Mr.  DAVIS  asked  that  the  questions  of  Senator  Johnson 
be  read. 

(They  were  aecordinelv  read). 

The  Chief  Justice  ruled  only  the  objection  of  the  ques- 
tion proposed  by  Mr.  Stanberv,  that  it  was  not  a  matter 
fairly  within  the  discretion  of  the  court,  but  it  was  usual 
under  such  circumstances  to  allow  couusel  to  continue  the 
inqiiirj-  to  the  same  subject  matter. 

The  questions  and  answers  were  read  Dv  the  reporter, 
and  then  Mr.  Staubery's  question  was  put  to  the  witness, 
as  follows:— 

"Have  you  answered  as  to  both  occasions?" 

Witness— The  question  first  asked  me  seemed  to  restrict 
me  so  closely  to  the  purpose  that  I  endeavored  to  confine 
mj'self  to  that  point  alone.  The  first  day,  or  the  first  in- 
terview in  which  the  President  offered  me  the  appoint- 
ment ad  interim;  be  confined  himself  to  general  terms, 
and  I  gave  him  no  definite  answer.  The  second 
interview,  on  the  afternoon  of  the  30th,  not  the  31st 
as  the  question  puts  it,  was  the  interview  during 
which  he  made  the  point  which  I  have  testified  to, 
and  in  speaking  or  referring  to  the  constitution- 
ality of  the  bill  known  as  the  Tenure  of  Office  act; 
it  was  the  constitutionality  of  that  bill  which  he  seemed 
desirous  of  having  decided  when  he  said,  "If  it 
could  be  brought  before  the  Supreme  Court  pro- 
perlv,  it  would  not  stand  half  an  hour;"  I  said,  that 
if  Mr.  Stanton  would  simply  resign,  although  it  was 
against  mj'  interest,  against  my  desire  and  against  my  per- 
sonal wishes  and  my  official  wishes,  I  might  be  willing  to 
undertake  to  administer  the  office  ad  interim;  then 
he  supposed  that  the  point  was  yielded,  and  I  made  this 
point,  "supposing  Mr.  Stanton  will  not  yield?"  he  an- 
swered, "Oh,  he  will  make  no  opposition.  You  present 
the  order  and  he  will  retire;"  I  expressed  my  doubt,  and 
he  remarked,  "I  know  him  better  than  you  do:  he  is 
cowardly"  (laughter  in  court) ;  I  then  begged  to  be  excused 
from  an  answer;  I  gave  the  subject  more  reflection,  and 
gave  him  my  final  answer  in  wricing;I  think  that  letter, 
if  you  insist  on  knowing  my  views,  should  coiue  in  evi- 
dence, and  not  parole  testimony  taken  of  it. 

But  rav  reasons  for  declining  the  office  were  mostly  per- 
sonal in  their  nature. 

Senator  HENDKRSON  submitted  in  writing  the  follow- 
ing question :— Did  the  President,  on  eithci  of  the  occa- 
giona  alluded  to,  express  to  von  a  conviction,  resolution  or 
determination  to  remove  Mr.  Stanton  from  his  office? 

Witness— If  by  removal  by  force,  he  never  conveyed  to 
mv  mind  such  an  impression;  but  he  did  most  unmis- 
takably say  that  he  could  have  no  more  intercourse  with 
him  on  the"  relationsfof  President  and  Secretary  of  War. 

Senator  HO  WARD  proposed  the  following  question  in 
writing:— You  say  the  President  spoke  of  force.  What 
did  he  say  about  force? 

A.  I  inquired,  "supposing  Mr.  Stanton  does  not  yield, 
what  then  was  to  be  done?"  "Oh.  said  he,  there  id  no  ne- 
cessity of  considering  that  question;  on  the  presentation 
of  an'order  he  will  retire." 

Senator  HOWARD— Is  that  a  full  answer  to  the  ques- 
tion? 

Witness— I  think  it  is. 

Senator  HENDERSON  proposed  the  following  question 
in  writing:— Did  you  give  any  opinion  or  adyice  to  the 
President  on  either  of  these  occasions  in  reference  to  the 
legality  or  principle  of  an  ad  interim  appointment,  and  if 
so,  what  advice  did  you  give,  or  what  opinions  did  you 
express  to  him? 

Mr.  BINGHAM— That  we  must  object  to. 

Mr.  BUTLER— That  question  has  been  overruled  onee 
to-day. 

The  Chi-^f  Justice  nut  tho  question  to  the  Senate  and  the 
Senate  refuvd  r"  ad  nit  it. 

Mr.  STANBERY  stated  that  ho  had  no  further  question 
to  ask  th  •  ••  itnes-. 

Mr.  BUTLER  remarked  that  he  did  not  know  that  the 
counsel  f  >r  the  President  had  anything  to  do  with  the  ex- 
aminaU  >n. 

The  C  lief  Justice  asked  tho  managers  whether  they  de- 
sired to  '.rpAs-Rxauiip  *  the  witness? 

Mr.  BINGHAM  said  they  did  not  at  present  desire  to  ask 
him  auy  questions,  but  they  wo.ild  probable  call  him  to- 
morrow. 

General  Sherman  remarked,  I  am  summoned  before 
your  committee  to-morrow. 

Mr.  EVA  It  J'S  insisted  that  the  cross-examination  should 
proceed  before  the  witness  was  allowed  to  leave  the  stand. 

Mr.  BINGHAM  said,  we  do  notpropose  to  cross-examine 
him  at  present. 

Mr.  EVARTS  insisted  that  the  cross-examination  should 
proceed. 

Mr.  BINGHAM  remarked  that  the  counsel  for  the  Presi- 
dent had  asked  onSaturdav  for  leave  to  recall  the  witness, 
and  that  the  managers  made  no  objection.  It  was  for  the 
Senate  to  determine  whether  the  managers  might  call  him 
to-morrow  .  .... 

Mr.  EVARTS  said,  we  have  no  desire  to  bo  restrictive  in 
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these  rules,  but  we  desire  that  the  rules  be  equaliy  strict  on 

he'chief  Justice  remarked  that  under  the  rules  the 
witness  should  be  cross-examined,  but  that  it  was  a  mat- 
ter for  the  Senate  to  say  whether  they  would  allow  him 
to  be  re-culled  by  the  managers  to-morrow. 

Mr  BUTLER  said  thi-  witness  has  not  been  called  by 
the  counsel  for  the  President,  and  therefore  we  do  not 
cross-examine  him ;  we  take  our  own  course  in  our  own 

K.  J.  Meigs  Re-called. 

Mr.  STANBERY  asked  the  witness  to  read  from  his 
books  the  records  of  the  case  of  the  Lnited  States  vs.  Lo- 
renzo Thomas.  .... 

Mr  BUTLER  objected  that  the  docket  entry  of  a  court 
until  the  record  is  made  up,  is  nothing  more  than  the 
minutes  from  which  the  record  is  to  be  extended,  and  is 
ftot  e viden  ee. 

The  Chief  Justice  asked  the  managers  whether  they 
objected? 
Mr.  HI  TLER— I  have  objected. 

The  Chief  Justice  directed  the  question  to  be  educed  to 
writing.  ■ 

Being  reduced  to  writing  it  was  read  ae  follows:— 

Have"  vou  got  the  docket  entries  as  to  the  disposition  of 
theease'of  the  United  States  vs.  Lorenzo  Thomas;  if  so, 
w  ill  j-ou  produce  and  read  them?  ■ 

The  Chief  Justice— The  Chief  Justice  thinks  that  this  is 
a  part  of  the  same  transaction.  He  will  put  the  question 
to  the  Senate  if  any  one  desires  it. 

No  vote  having  been  called  for.  the  Chief  Justice  directed 
the  witness  to  answer  the  question. 

The  witness  handed  the  record  to  the  reading  clerk,  who 
read  as  follow* :—  • 

No.  5711.  United  States  vs.  Lorenzo  Thomas,  W  arrant 
for  his  arrest  issued  by  Hon,  Chief  Justice  Cartter.  on  the 
oath  of  E.  M.  Stanton,  to  answer  a  charge  of  high  misde- 
meanor, in  that  he  did  unlawfully  accept  an  appointment 
to  the  ortice  of  Secretary  of  War  ad  interim.  \\  arrant 
served  bvthe  Marshal;  recognizance  for  his  appearance  on 
Mondavi"  the  26tli  inst. ;  discharged  by  Chief  Justice  Cartter 
on  motion  of  defendant's  counsel. 

The  witness  was  not  cross-examined. 

Senator  JOHNSON  moved  that  the  court  do  now  ad- 
journ. 

Senator  HENDERSON  called  for  the  yeas  and  nays, 
but  thev  were  not  ordered. 

The  question  was  taken  bv  division,  and  the  motion  was 
carried  by  '24  to  18,  so  the  court,  at  quarter  of  rive  o'clock 
adjourned,  and  the  Senate  immediately  after  adjourned. 


PROCEEDINGS  OF  TUESDAY,  APRIL  14. 


The  court  was  opened  in  due  form.  On  motion, 
the  reading  of  the  journal  was  dispensed  with. 

Mr.  STANBERY  was  absent  at  the  opening. 

Mr.  SUMNER  offered  and  sent  to  the  Chair  the  fol- 
lowing order:— 

Arguments  of  Counsel. 

Ordered,  That  in  answer  to  the  motion  of  the  mana- 
gers iu  reference  to  the  limiting  of  the  final  argu- 
ment, unless  otherwise  ordered,  such  other  managers 
and  counsel  as  choose  may  print  and  tile  their  remarks 
at  any  time  on  the  closing  argument. 

The  Chief  Justice— If  there  be  no  objection,  it  will 
be  so  ordered. 

Mr.  C0NNES8— I  object,  Mr.  President. 

Mr.  SUMNER— I  would  respectfully  ask  under  what 
rule  such  objection  can  be  made? 

The  Chief  Justice  replied  that  on  several  occasions 
he  had  decided  the  rules  of  the  Senate  to  be  the  rules 
Of  the  court  as  far  as  applicable. 

Mr.  SUMNER— Of  course,  it  is  not  for  me  to  nrguc 
the  question,  but  I  bee  leave  to  remind  the  chair  of 
the  rule  under  which  this  order  was  made. 

The  Chief  Justice— II  will  lie  over. 

To  the  Counsel— The  counsel  for  the  President  will 
proceed  with  the  defense. 

Illness  of  3Tr.  Stanbery. 

Mr.  EVARTS  rose  and  said  it  w;.s  the  misfortune  of 
the  President's  counsel  to  be  obliged  to  stale  to  the 
court  that  since  the  adjournment  yesterday  Mr.  Stan- 
bery had  beeu  seized  with  an  illness,  which  prevented 
his  attendance  this  morning.  He  (Mr.  Evan.-*)  had 
fcen  Mr.  Stanbery  this  morning,  and  had  learned  that 
in  the  opinion  of  the  physician  he  would  undoubtedly 
be  able  to  resume  his  duties  within  forty-eight  hour*". 


There  might  be  some  hope  that  he  could  not  do  so 
to-morrow.  In  view  of  the  suddenness  of  the  occur- 
rence and  of  their  arrangements  in  regard  to  proofs, 
it  would  be  difficult  and  almost  impossible  with  any 
propriety,  with  proper  attention  to  the  case,  to  pro- 
ceed to-day,  and  they  supposed  that  an  indulgence  at 
'east  for  to-day  would  lessen  the  chances  of  longer 
procrastination.  The  Senate  would  bear  iu  mind  that 
much  of  their  proposed  evidence  was  within  the  per- 
sonal knowledge  of  Mr.  Stanbery,  and  not  withtn 
that  of  his  associates.  It  was,  of  course,  unpleasant 
to  them  to  introduce  these  personal  considerations, 
bnt  in  their  bent  judgment  it  was  necessary  to  sub- 
mit the  motion  to  the  discretion  of  the  Senate, 
whether  the  indulgence  should  be  limited  to  this  da^ 
or  extended  to  the  time  necessary  for  the  restoration! 
of  Mr.  Stanbery,  whom  he  had  seen  last  evening,  and 
supposed  that  he  would  be  able  to  go  on  this  morning 
as  lu-ual,  as  had  Mr.  Stanbery,  and  had  only  learned 
this  morning  that  Mr.  Stanbery  would  be  confined  C'y 
direction  of  his  physician. 

Mr.  DRAKE  sent  the  following  to  the  Chair,  and  it 
was  read:— Cannot  this  day  be  occupied  by  the  coun- 
sel for  the  respondent  in  giving  in  documentary 
evidence? 

Mr.  EVARTS— It  cannot,  as  we  understand  the  na- 
ture and  condition  of  the  proofs. 

Adjournment  until  To-day. 

On  motion  of  Mr.  HOWE,  the  Senate,  sitting  m  a 
court,  adjourned  until  to-morrow  at  twelve  o'clock, 
Messrs.  Sumner  and  Pomeroy  only  voting  nay. 


PROCEEDINGS  OF  WEDNESDAY,  APRIL  15. 

The  court  was  opened  in  due  form,  and  the  ma- 
nagers and  members  of  the  House  were  announced 
and  took  their  places. 

Messrs.  Stevens  and  Williams  were  absent  at  the 
opening,  but  appeared  shortly  afterward.  Mr.  Stan- 
bery was  also  absent. 

The  Managers'  Speeebes. 

After  the  journal  was  read, 

The  Chier  Justice  stated  the  question  to  be  cm  the 
order  of  Senator  Sumner,  submitted  yesterday,  whkh 
was  read,  as  follows:— 

Ordered,  That  in  answer  to  the  motion  of  the  managers, 
under  the  rule  limiting  the  argument  on  a  side  unless 
otherwise  ordered,  such  other  managers  and  counsel  Wr 
the  I're.-identt  as  choose  may  print  and  lile  arguments  at 
anytime  before  the  closing  argument  on  the  partoitho 
managers. 

Senator  EDMUNDS— I  move  to  amend  the  order  so 
it  will  read,  "may  print  and  file  arguments  at  any 
time  before  the  argument  of  the  opening  manayer 
should  be  concluded,  in  order  that  the  counsel  for  the 
defense  mny  see  it  and  reply  to  it." 

Senator  SUMNER— I  have  no  objection  to  that. 

The  order  as  amended  was  read. 

Mr.  EVARTS— Mr.  Chief  Justice,  may  I  be  allowed 
to  ask  a  question?  The  amendmeu'  offered  and  ac- 
cepted places,  I  suppose,  the  proper  restrictions  upon 
the  arguments  to  be  filed  on  the  part  of  the  manager*? 

Several  Senators— We  cannot  hear. 

Mr.  EVAKTS,  in  a  louder  tone— The  restriction 
proposed  to  be  placed  on  this  liberty  by  the  amend* 
ment  puts  the  matter  on  a  proper  basis,  I  suppose, 
as  regards  the  printed  briefs,  that  may  be  out  in  on 
the  part  of  the  managers  ;  that  is.  that  they  shall  be 
filed  before  we  make  our  reply.  On  our  part,  it.  would 
be  proper  that  we  should  have  the  opportunity  to  file 
the  brief  at  any  time  before  the  closing  manager 
makes  his  reply,  so  we  may  have  an  opportunity  of 
replying  in  our  brief  to  that  of  the  managers. 

Mr.  BINOHAM— Mr.  President:— I  desire  to  say 
that  it  would  seem,  it  the  order  be  made  as  it  is  sfijp- 
gested,  that  additional  arguments  made  by  the  coun- 
sel in  behalf  of  the  President  need  not  be  filed  till  tbva 
close  of  the  arguments  made  orally  to  the  Senate,  tire 
managers  on  behalf  of  the  people  would  have  mo  Op- 
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portunity  to  see  the  arguments.  I  would  ask  the  Se- 
nate to  consider  whether  it  is  right  to  give  the  counsel 
for  the  President  an  opportunity  to  review  and  reply 
to  argumects  of  the  counsel  for  the  ptople  before  any 
argument  whatever  may  be  filed  here  on  behalf  of  the 
President. 

Mr.  EVARTS— Undoubtedly  there  are  inconveni- 
ences in  this  enlargement  of  the  rule,  however  ap- 
plied; bat  there  seems  to  be  a  propriety  in  requiring 
the  managers  to  file  their  argument  before  the  reply 
of  counsel  for  the  President.  The  same  rule  would 
be  applied  to  us  that,  by  the  present  amendment, 
would  be  applied  to  the  managers  of  the  impeach- 
ment, for  they  are  not  required  to  tile  theirs,  except  at 
the  very  moment  that  they  close  their  oral  argument, 
and  then  we  are  obliged  to  commence  our  oral  argu- 
ment. 

Charge  of  Delay. 

Mr.  NELSON,  after  making  some  remarks  in  an  in- 
audible tone,  until  admonished  by  Senators  to  speak 
louder,  proceeded  as  follows:— 

In  consequence  of  the  imputation  made  by  the 
managers  that  we  desired  unnecessarily  to  consume 
the  time  of  the  Senate,  those  of  us  who,  under  this 
arrangement,  had  not  intended  to  argue  the  case,  did 
not  yield,  either  by  ourselves  or  by  others,  to  make 
any  application  to  the  Senate  for  an  enlargement  of 
the  rule;  but  since  that  application  has  been  mnde  on 
the  part  of  the  managers,  I  desire  to  say  to  the  Senate 
that,  if  we  are  permitted  to  argue  at  ail,  I  thiuk  it 
would  be  more  fair  to  the  two  counsel  who  did  not  ex- 
pect to  argue  the  case,  to  permit  us  to  make  an  extem- 
poraneous argument  before  the  Senate.  We  have  not 
made  any  preparation  in  view  of  written  arguments 
whatever.  We  suppose  that  the  managers  on  the  part 
of  the  House,  who  have  had  this  subject  before  them 
for  a  much  longer  period  than  we  have,  are  more  fa- 
miliar with  it,  aud  are  better  prepared  to  make  writ- 
ten arguments;  so  that,  if  the  rule  be  extended,  we 
respectfully  ask  the  Senate  to  allow  us  to  address  the 
Senate  in  such  mode,  either  oral  or  written,  as  we 
may  desire. 

I  do  not  expect  to  be  able  to  interest  the  Senate  as 
much  an  the  learned  gentleman  to  whom  the  manage- 
ment of  the  case  has  hitherto  been  confided  on  the 
part  of  the  President,  yet,  as  a  resident  of  the  Pres' 
dent's  own  State,  and  I  have  practiced  my  profession 
in  the  town  of  his  own  domicile  for  the  last  thirty 
years,  and  as  he  has  thoueht  proper  to  ask  my  ser- 
vices in  his  behalf,  and  as  I  fully  concur  with  him  in 
the  leading  measures  of  his  administration,  I  desire  I 
may  be  allowed  to  be  heard  in  the  manner  in  which  I 
have  suggested. 

An  Amendment  to  the  Amendment  Preposed 

Senator  CONNESS  made  a  motion,  in  writing,  to 
strike  out  all  after  the  word  "ordered,"  and  insert  the 
following  as  a  substitute: — 

That  the  twenty-first  rule  shall  be  so  amended  to 
allow  as  many  ofthe  managers  and  of  the  counsel  for 
the  President  to  speak  on  the  final  argument  as  shall 
chose  so  to  do,  provided  that  not  more  than  four  days 
on  each  side  shall  be  allowed,  but  the  managers  shall 
make  the  opening  and  closing  argument. 

Senator  CRAKE  asked  the  yeas  and  nays,  and  the 
substitute  was  lost  by  the  following  vote:— 

Ykas.— Messrs.  Cameron,  Conness,  Oragin,  Dixon,  Doo- 
little, Fowler,  Harlan,  Henderson,  Hendricks,  McCreerv, 
Patterson  (Tenn.),  Ramsey,  Sherman,  Stewart,  Trumbull, 
Van  Winkle,  Willev,  Wilson,  and  Yates-19. 

Nays.— Messrs.  Anthonv,  Buckalew,  Cattell,  Chandler, 
Cole,  Conkling,  Davis,  Drake,  Edmunds,  Ferry,  Frcling- 
huysen,  Howard,  Howe,  Johnson,  Morgan,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Patterson  (N.  H.),  Pomeroy,  Ross, 
Saulsbury,  Sumner.  Thayer,  Tipton,  Vickers,  and  Wil- 
liams—27. 

The  question  was  then  Btated  to  be  on  the  order  of 
Senator  Doolittle— Mr.  Chief  Justice,  I  prefer  oral 
argument  to  printed  ones ;  and  I  submit  the  follow 
ins,  notwithstanding  there  are  but  four  cries  of  "or 
der- -order"  of  the  counsel  for  the  President,  and  six 
of  the  managers  of  the  House.  (Order— order.)*  I 
have  sent  to  the  chair  an  order  which  I  will  ask  to 
have  read.   It  was  read,  as  follows: — 

Strike  out  all  after  the  word  order,  and  insert  "on 
the  flual  argument  two  managers  of  the  House  shall 
open,  two  of  the  counsel  for  the  respondent  reply 
then  two  of  the  managers  speak,  and  they  to  be  to! 
lowed  by  the  two  other  counsel  for  the  respondent 
and  they  in  turn  to  be  followed  by  the  two  other 
manigers  ofthe  House,  who  shall  conclude  the  argu 
ment." 

Mr.  DRAKE— Mr.  President,  I  move  the  indefinite 


postponement  of  the  whole  proposition,  together  with 
the  subject. 

r.  SUMNER  called  for  the  yeas  and  nays,  and  the 
motion  was  carried  by  the  following  vote:— 

Ykas.— Messrs.  Anthony,  Buckalew,  Chandler,  Cole, 
Conkling,  Connees,  Corbett,  Davis,  Dixon,  Drake,  Ed. 
mnnds.  Ferry,  Fcssendun,  Grimes,  Harlan.  Henderson. 
Hendricks,  Howard,  Howe,  Johnson,  Morgan.  Morrill 
(Me.),  Morrill  (Vt.),  Patterson  (N.  H.),  Pomeroy,  Ross, 
Saulsbury,  Sherman,  Stewart,  Thayer,  Tipton,  Williams 
and  Yates— 24.  ,.  . 

Nays.— Messrs.  Cameron,  Cattell,    Cragin,  Doolittle, 
Fowler,  FrelinghnTsen.  McCreerv,  Patterson  (Tenn.), 
Ramsey,  Sumner,  Trumbull,  Van  Winkle,  Vickers,  Willey 
and  Wilson -14. 
So  the  snbjrct  was  indefinitely  postponed. 
Mr.  FERRY  offered  the  following:— 
(.trrfered,  That  the  twelfth  rule  be  so  amended  as  that 
the  hour  of  the  day  at  which  the  Senate  shall  sit  upon  th< 
trial  now  pending,  shall  be,  unless  otherwise  ordered 
eleven  o'clock  A.  M..  aud  that  there  shall  be  a  recess  o. 
thirty  minutes  each  day,  commencing  at  two  o'clock  P.  M. 
The  order  was  rejected  by  the  following  vote:— 
Yeas.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Conk- 
ling, Conness,  Corbett,  Cragin,  Drake,  Ferry,  Frelinghuy- 
sen,  Harlan,  Howard.  Howe,  Morgan,  Morrill  (Me.),  Mor- 
rill (Vt.),  Ramsey.  Sherman,  Stewart,  Sumner,  Thayer, 
Williams,  and  Wilson-24. 

Nays.— Messrs.  Anthony,  Bayard.  Buckalew,  Davis, 
Dixon,  Doolittle,  Edmunds,  Fessenden,  Fowler.  Grimes, 
Henderson.  Hendricks.  Johnson,  McCreery,  Morton,  Pat- 
terson (N.  II.).  Patterson  (Tenn.).  Pomerov,  Ross,  Sauls- 
bury,  Tipton,  Trumbull,  Van  Winkle,  Vickers.  Willey 
and  Yates— 26. 

Resumption  of  Business. 

The  Chief  Justice  directed  the  counsel  to  proceed  with 
the  case. 

Mr.  EVARTS— Mr.  President  and  Senators,  although  I. 
am  not  able  to  announce  as  1  should  bo  very  glad  to  do, 
that  our  associate,  Mr.  Stanbery.  according  to  the  hope 
we  entertained,  has  not  been  able  to  come  out  to-day. 
Yet  I  am  happy  to  say  that  he  is  quite  convalescent,  and. 
cannot  be  long  kept  from  giving  the  case  his  attention. 
Under  these  circumstances  and  from  a  desire  to  do  what- 
ever wo  may  properlv  do  in  advancing  the  trial  of  this 
cause,  we  propose  to  proceed  to  put  in  documentary  evi- 
dence, hoi  tng  that  we  will  not  be  called  upon  toputinany 
oral  testimony  until  to-morrow. 

Nomination  of  Ewing". 

Mr.  CURTIS  said  he  would  have  to  call  upon  the  Execu- 
tive Clerk  of  the  Senate  to  produce  the  nomination  of 
Thomas  Ewing,  Sr..  of  Ohio,  to  the  office  of  Secretarv  of 
War,  on  the  2lst  of  February,  1868. 

The  Chief  Justice  was  understood  to  express  a  doubt  as 
to  whether,  under  the  rules  of  the  Senate,  nominations 
were  not  under  the  injunction  of  secrecy. 

Senator  EDMUNDS  asked  the  unanimous  consent  of  the 
Senate  to  show  that  the  fact  of  a  nomination  being  mado 
was  considered  not  subject  to  the  injunction  of  secrecy. 

Mr.  CURTIS  said  he  was  so  instructed,  and  therefore  he 
had  supposed  that  no  motion  to  remove  the  injunction  of 
secrecy  was  necessary. 

Senator  SHERMAN  said  that,  if  a  motion  was  con- 
sidered necessary,  he  would  move  that  the  Executive 
Clerk  of  the  Senate  be  sworn  as  a  witness  in  the  ca~e. 

The  motion  was  agreed  to,  and  the  Executive  Clerk  of 
the  Senate,  Mr.  De^itt  Clark,  was  sworn,  and  examined 
by  Mr.  Curtis,  as  follows:— 

Mr.  Clark's  Testimony. 

Q.  State  what  document  vou  have  before  you?  A.  I  have 
the  original  nomination,  by  the  President,  of  Thomas 
Ewing,  Sr.,  as  Secretary  of  the  Department  of  War. 

Q.  Please  to  read  it?  A.  Witness  reads  as  follows :— "To 
the  Senate  of  the  United  States:— I  nominate  Thomas 
Ewing,  Sr.,  of  Ohio,  to  be  Secretary  for  the  Department  Of 
War.  ANDREW  JOHNSON. 

"Washington,  D.  C,  Feb.  21, 1868." 

Q.  On  what  dav  was  this  actually  received  by  you. 
A.  On  the  22d  of  February. 

An  ExecutiTe  Message. 

Mr,  CURTIS  snid—  I  now  desire  to  put  in  evidence  a  mes- 
sage frein  the  President  of  the  United  States  to  the  Senate 
of  the  United  S  ates,  which  bears  date  February  24,  1868. 
I  have  a  printed  copy,  which  is  an  authorized  copy,  and  I 
suppose  it  w  ill  not  bo  objected  to. 

Mr.  Bl'TLKR— The  vehicle  of  proof  is  not  objected  to.bnt 
the  proof  is  objected  to  for  a  very  plain  reason.  This  mes- 
sage was  sent  after  the  President  was  impeached  by  tho 
House,  and  of  course  his  declarations  put  in,  or  attempted 
to  be  put  in  after  his  impeachment,  whether  directed  to 
the  Senate  or  any  body  else,  can't  be  given  in  evidence. 
The  exact  order  of  time  may  not  be  in  the  mind  of  Sena- 
tors, and  I  will  therefore  state  it.  On  the  21st  of  February, 
a  resolution  was  offered  in  the  House  looking  to  the  im- 
peachment of  the  President,  and  it  was  referred  to  a  com- 
mittee on  the  22d  of  February,  the  committee  reported, 
and  the  impeachment  was  actually  voted,  then  intervened 
Sunday,  the  23d.  Any  messuage  sent  on  the  24th  of  Feb- 
ruary must  have  been  known  to  the  President  to  be  after 
his  impeachment. 

Mr.  CURTIS— It  will  be  recollected  that  the  honorable 
manager  put  in  cvidencj  a  resolution  of  the  Senate  to 
which  this  message  id  a  response,  so  that  the  question  is 
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whether  the  honorable  managers  can  put  in  evidence  a  re- 
solve of  the  Senate  transmitted  to  the  President  of  the 
United  States  with  reference  to  the  removal  of  Mr.  Stan- 
ton, and  refuse  to  receive  a  reply  which  the  President  made 
to  that  resc  lve. 

Mr.  BUTLER.— I  have  only  to  say  that  this  is  an  argu 
ment  of  prejudice  and  not  of  law.  Will  my  learned 
friends  opposite  dare  to  say  that  they  have  read  of  a  case 
where,  after  the  indictment  of  a  criminal,  the  respondent 
iras  allowed  to  put  in  evidence  his  statement  of  his  own 
defense?  If  so,  where  does  that  right  cease?  We  put  in 
the  resolve  referred  to  because  it  is  a  part  of  the  transac- 
tion of  the  removal  of  Mr.  Stanton.  It  was  made  before 
Impeachment  was  determined  upon,  and  now  we  arc 
asked  to  admit  the  criminal's  declarations  made  after  that 
day.  I  only  aBk  the  Senate  to  consider  of  it  as  a  precedent 
hereafter,  as  well  as  being  a  great  wrong  upon  the  reo?  lt\ 
that  after  indictment,  after  impeachment,  the  President 
can  send  in  a  message  which  shall  be  taken  as  evidence. 

Mr.  EVARTS— The  learned  managers  a*k  whecher  we 
dare  to  do  something.  We  have  not  been  in  the  habit  of 
considering  the  measure  for  the  conducting  of  foren-ic  dis- 
putations to  be  a  question  of  daring.  We  are  not  in  the 
habit  of  applying  such  epithets  to  opponents:  nor  hitherto 
in  the  habit  o"  receiving  them  from  them.  The  measure  of 
duty  of  counsel  is  the  measure  which  we  shall  strive  to 
obey,  and  not  the  measure  of  daring.  If  for  no  ether  rea- 
son thau  this— that  on  rules  of  law,  of  fact  and  evidence, 
we  may  perhaps  expect  some  superiority,  but  on  measures 
of  daring,  never.  (Laughter.)  Is  the  learned  manager  en- 
tirelv  right  in  saying  that  the  impeachment  was  voted  on 
the  22d  of  February?  The  22d  was  on  Saturday,  and  unless 
I  am  mistaken,  a  vote  was  not  taken  until  the  following 
Mondav. 

Mr.  BUTLER— The  vote  was  taken  on  Saturday.the  22d 

of  Februarv. 

Mr.  EVARTS— That  is  that  articles  of  impeachment 
shall  be  brought  in. 
Mr.  BUTLER- Yes,  sir. 

Mr.  EVARTS— The  articles,  however,  were  not  voted 
until  the  34th.  Now,  it  is  said  that  because  the  vote  that 
the  impeachment  should  proceed  wa«  taken  ou  the  22d  of 
February,  that  impugns  the  admissibility  of  the  evidence 
proposed  to  be  laid  before  the  Senate.  My  learned  asso- 
ciate has  distinctly  stated  the  situation  of  the  matter. 
Perhaps  both  of  these  transactions— the  vote  in  the  Senate 
and  this  message— may  be  within  the  range  of  argument. 
But  the  managers  have  put  in  evidence  this  transaction  of 
the  Senate,  and  exactly  what  bearing  this  has  as  *  part  of 
the  res  gestae,  the  removal  of  Mr.  Stanton,  which  took 
place  before  the  resolution  was  passed  by  the  Senate,  it 
was  not  easy  to  see.  It  was.  however,  received  as  proper 
evidence,  and  the  reason  why  we  did  not  consider  it  ob- 
jectionable was  because  we  supposed. as  a  matter  of  course 
of  right,  that  this  message,  which  is  an  rnswer  to  that  re- 
solution on  the  introduction  of  the  topic  before  offered  in 
evidence,  would  be  admissible  in  testimony.  We  submit, 
therefore,  that  in  every  principle  of  law  and  of  discus-don 
in  reference  to  the  completeness  of  the  record  on  the  point, 
this  message  of  the  President  should  be  allowed  to  be  read 
and  given  in  evidence. 

Mr.  BUTLER— I  simply  desire  to  call  the  attention  of 
the  Senate  to  the  fact,  whether  that  is  a  matter  of  daring 
or  of  professional  knowledge.  Neither  counsel  have  stated 
anv  possible  reason  which  is  proper  should  be  received  in 
evidence.  We  put  in  the  resolve  of  the  Senat<-  to  show- 
that,  notwithstanding  that  resolve  was  served  on  the 
President  on  the  night  of  the  Sl»t  of  February,  he  still 
went  on  and  treated  this  Lorenzo  Thomas  as  Secretary  of 
War  ad  interim;  that  Lorenzo  Thomas  was  thus  recog- 
nized by  him  after  that  as  the  Secretary  ad  interim,  and 
that  after  that  Lorenzo  Thomas  was  carrying  out  his  de- 
sign to  take  possession  of  the  office  by  force.  We  offered  it 
in  order  to  show  that  the  President  of  the  United  States 
was  determined  on  disobeying  the  law  of  the  land,  and 
that  notice  was  served  upon  him  tor  tho  purpose  of  having 
him  know  the  action  of  the  Senate,  so  that  he  might  stay 
his  hand.  Now,  can  a  prepared  argument,  made  after 
that,  and  after  he  was  impeached  by  the  House  of  Repre- 
sentatives, be  put  in  ovidenee?  One  ounce  of  action  in  obe- 
dience to  the  law  and  the  resolution  of  the  Senate  would 
have  been  a  great  deal  better  than  pages  of  argument.  I 
will  not  use  the  word  "dare."  for  I  know  that  counsel 
would  dare  to  do  all  that  good  lawyers  would  dare  to  do 
in  favor  of  their  client,  but  I  will  say  that  the  gontlemen 
have  not  shown  any  sound  reason  on  which  this  can  be 

Chief  Justice  directed  the  counsel  for  the  President 
to  put  in  writing  what  they  proposed  to  prove.  W  hile  they 
were  engaged  in  doing  so, 

Mr.  BUTLER  stated  that,  for  fear  there  might  be  some 
mistake,  he  had  sent  the  Clerk  of  the  House  for  the  record 
ot  the  proceedings  on  impeachment. 

Mr.  McPherson,  Clerk  of  the  House,  having  come  in  soon 
afterwards,  and  handed  the  House  Journal  to  Mr.  Butler, 
the  latter  said— I  find  upon  examination  that  the  state  of 
the  record  is  this:— On  the  list  of  February  the  rosolution 
of  impeachment  was  prepared  and  referred  to  a  com- 
mittee ;  on  the  22d  the  committee  reported,  and  that  reDort 
was  debated  through  the  22d  and  into  Monday,  the  2-tth, 
and  the  actual  vote  was  taken  on  Monday,  the  34th. 
t  Mr.  EVARTS— Late  in  the  afternoon;  five  o'clock;  so 
that  I  was  correct. 

Argument  of  .Mr.  Binaham. 

Mr.  BINGHAM— I  rise  to  state  a  further  reason  why  we 
in- i-t  upon  this  objection.  The  House  of  Representatives, 
a*  appears  by  the  journal  now  furnUhcd,  voted  on  the  2Cd 
of  February  that  Andrew  Johnson  be  Impeached  of  high 


crimes  and  misdemeanors.  On  the  day  preceding  the  22d 
of  February  it  appears  that  the  Senate  of  the  United 
States  proceeded  to  consider  another  message  of  the  Presi- 
dent, in  which  he  had  reported  to  the  Senate  that  he  had 
removed  from  the  Department  of  War  Edward  M.  Stan- 
ton, then  Secretary  of  War  by  previous  action  of  tho 
Senate.  The  Senate  refused  to  concur  in  the  suspension— . 
refused  to  acqi:i-;scr  in  the  reasons  assigned  by  the  Presi- 
dent under  the  Tenure  of  Office  act,  having  given  tha 
President  notice  thereof.  The  President  proceeds  there- 
upon to  remove  him.  and  to  appoint  Lorenzo  Thomas  as 
Secretary  of  War  ad  interim,  in  direct  contravention  of 
the  express  words  of  the  act  itself  and  of  the  action  of  tho 
Senate. 

The  record  shows  that  on  the  21st  of  Februarv,  1868.  tho 
!  Senate  of  the  United  States  passed  a  resolution  reciting 
theactiouof  the  President  iu  the  premises,  to  wit:— The 
removal  of  the  Secretary  of  War,  and  his  appointment  of 
Secretary  ad  interim,  and  declaring  that  under  the  Con- 
stitution and  laws  of  the  United  States  the  President  had 
no  power  to  make  the  removal  or  to  make  the  appoint, 
ment  of  Secretary  ad  interim.  That  was  the  ac- 
tion of  the  Senate,  and  notice  of  that  action  was 
served  on  the  President  on  the  night  of  the  2lst 
of  February.  Now  what  takes  place  ?  Here  is  a  present- 
ment made  on  the  2lst  or  22d  of  February,  1868.  against  tho 
President  before  the  grand  inquest  of  the  natiou.  After 
that  presentment  he  was  within  the  power  of  the  people, 
although  he  had  fled  to  the  remotest  end  of  the  earth. 

He  could  not  have  stopped  for  a  moment  the  proper 
course  of  this  inquiry  to  final  judgment,  even  though  per- 
sonal process  had  never  been  served  upon  him.  It  Is  so 
provided  in  the  text  of  the  Constitution.  It  is  to  be  chal- 
lenged by  no  man.  After  these  proceedings  thus  insti- 
tuted, and  two  days  after  the  effect  of  the  action  of  tho 
Senate  being  made  known  to  him.  and  three  davs  after 
the  effect  of  the  commission  of  his  crime,  the  President 
enters  deliberately  on  the  task  of  justifying  himself  before 
the  nation  for  a  violation  of  its  laws  ;  for  a  violation  of  its 
Constitution;  for  a  violation  of  his  oath  of  office;  for  his 
defiance  of  the  Senate ;  for  his  defiance  of  the  people— by 
sending  a  message  to  the  Senate  of  the  United  States,  on 
the  24th  day  of  February.  1868. 

What  is  it,  Senators,  anv  more  than  the  voluntary  de- 
claration of  the  criminal  after  the  fact,  made  in  his  own 
behalf?  Does  it  alter  the  case  in  law?  Does  it  alt,T  tho 
case  in  the  reason  or  the  judgment  of  any  man  living, 
either  within  the  Senate  or  outside  of  the  Senate,  that  ho 
chooses  to  put  his  declaration  In  his  own  defense  in  writ- 
ing? The  law  makes  no  such  distinction.  1  undertake  to 
a«sert  here,  regardless  of  any  attempt  to  contradict  my 
statement,  that  there  is  no  law  by  which  anybodv  accused 
criminally,  after  the  fact,  can  make  declarations,  either 
oral  or  iu  writing,  either  by  a  message  to  the  Senate  or  a 
speech  to  a  mob,  that  can"  be  given  a3  evidence  to  acquit 
himself,  or  to  affect  in  any  manner  his  criminality  within 
a  tribunal  of  justice ;  or  to  make  evidence  which  should 
1«  admitted  upon  any  form  of  law,  upon  his  motion,  to 
justify  his  own  criminal  conduct.  I  do  not  hesitate  to  say 
that  every  authority  which  the  gentleman  can  bring  into 
court  relating  to  rules  of  evidence  in  proceedings  of  this 
sort,  is  directlv  against  the  proposition,  and  for  the  simple 
reason  that  this  is  a  written  declaration,  made  by  the  ac- 
cused voluntarily  after  the  fact,  in  his  own  behalf. 

I  read  for  the  information  of  the  Senate  the  testimony 
touching  this  fact  of  the  service  of  the  notice  of  the  action 
had  by  the  Senate,  and  of  the  conduct  of  the  President, 
whereof  he  stands  accused.  Mr.  William  H.  McDonald, 
Chief  Clerk  of  the  Senate,  testifies^  on  page  148:— 

"An  attested  copy  of  the  foregoing  resolutions  was  de- 
livered by  me  into  the  hands  of  the  President,  at  his  office 
iu  the  Executive  Mansion,  about  ten  o'clock  P.  M.,  on  the 
21*t  of  February.  1863." 

And  on  the  24th  of  Februarv,  three  days  afterwards,  the 
President  volunteers  a  written  declaration,  which  his 
counsel  now  propose  to  make  evidence  in  his  behalf  beforo 
this  tribunal  of  justice.  Of  course,  it  is  evidence  for  no 
purpose  w  hatevcr.  except  for  the  purpose  of  exculpating 
mm  of  tho  criminal  accusations  preferred  against  him. 

Senators  will  bear  with  me  while  I  make  one  further  re- 
mark. The  proposition  is  to  introduce  this  whole  message, 
not  simply  what  the  i*re«ident  says  for  himself,  not  simply 
the  argument  which  he  chooses  to  present  in  the  fonn  of  a 
written  declaration  ia  vindication  of  his  criminal  con- 
duct, but  the  declaration  of  third  persons.  The  Senate  is 
asked  to  accept  this,  too,  as  evidence  on  the  trial  of  the 
accused ;  the  declarations  of  third  persons,  whom  he  calls 
his  constitutional  advisors.  He  states  their  opinions  with- 
out giving  their  language.  He  gives  their  conclusions,  and 
those  conclusions  are  to  be  thrown  before  the  Senate  as  1 
part  of  the  evidence. 

I  beg  leave  to  say  here,  in  the  presence  of  the  Senate, 
that  there  is  no  colorable  excuse  for  the  President  or  his 
counsel  coming  before  the  Senate  to  say  that  he  has  any 
right  to  attempt  to  shelter  himself  from  a  violation  of  the 
laws  of  his  country  under  the  opinion  of  any  member  of  his 
Cabinet.  The  I  Constitution  never  vested  his  Cabinet  coun- 
sellors with  any  such  authority,  as  it  never  vested  the  Pre- 
sident with  authority  to  suepend  the  laws,  or  to  violate 
the  laws,  or  to  make  appointments  in  direct  contraven- 
tion to  the  laws,  and  in  defiance  of  the  fiat  of  the  Senuto 
acticg  in  express  obedience  to  the  law. 

There  Is  no  tolerable  excuse  for  these  proceedings;  I  say 
it  with  all  respect  for  the  learned  counsel,  and  I  challenge 
now  the  production  of  authority  in  any  respectable  court 
that  evor  allowed  anv  man,  high  or  low,  officially  or  unoffi- 
cially, to  introduce  hi*  own  declarations,  written  or  un- 
written, made  after  tho  fact  in  his  defense.  That  is  the 
point  I  take  here.  I  beg  pardon  of  the  Seuate  for  bavin* 
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detained  them  eo  long  in  the  statement  of  a  proposition  so 
simple,  and  the  law  of  which  is  so  cl  -arly  setfled.  running 
through  centuries.  I  submit  the  question  to  the  Senate. 

3Ir.  Evarts  States  His  Views. 

Mr.  EVARTS— Mr.  Chief  Justice  and  Senators :— The 
only  apology  which  the  learned  manager  has  made  for  the 
course  of  his  remarks  is  an  apology  for  the  consumption 
df  your  time,  and  yet  he  has  not  he?itated  to  say,  and 
again  to  repeat  that  there  is  no  color  of  justification  for 
the  attempt  of  the  President  of  the  United  Stat  s  to  de- 
fend himself,  or  for  the  effort  that  his  counsel  make  to  de- 
fend him.  We  do  not  receive  our  law  from  the  learned 

^Mr!  BINGHAM.  rising-Will  the  gentleman  allow  me? 
Mr.  Evarts  was  proceeding  -with  his  remarks, 
Mr.  BINGHAM— The  gentleman  misrepresents  me. 
Mr.  EVARTS— 1  do  not  misrepresent  the  honorable 

manager. 

Mr.  BINGHAM— I  did  not  say  that  there  was  no  color  of 
excuse  for  the  President's  attempt  to  defend  himself,  or 
for  the  counsel's  attempt  to  defend  him,  bnt  that  there 
was  no  color  of  excuse  for  offering  this  testimony. 

Mr.  EVARTS— It  all  comes  to  the  ssme  thiag.  Every- 
thing that  is  admitted  on  our  view  or  line  of  the  subject 
in  controversy,  except  it  conform  to  the  prelimiadry  view 
which  the  learned  managers  choose  to  throw  down,  is  re- 
garded as  wholly  outside  of  the  color  of  law  and  of  right 
on  the  oart  of  the  President  and  his  counsel,  and  is  so  re- 
peatedly charged,  Now,  if  the  crime  was  com? leted  on 
the  2lst.  which  is  not  only  the  whole  bases  of  this  argu- 
ment of  the  learned  manager,  bat  of  every  other  argument 
on  the  evidence  which  I  had  the  honor  "of  hearing  from 
him,  I  should  bike  to  know  what  application  and  rele- 
vancy the  resolution  had  which  was  passed  bv  the  Senate 
on  the  21st  of  February,  after  the  act  of  the  President  hid 
been  completed,  and  after  the  act  had  been  communicated 
to  the  Senate? 

There  can  be  no  single  principle  of  the  law  of  evidence 
on  which  that  view  can  be  pro  ed  on  beh:  If  <-.f  the  man- 
agers, and  on  which  the  reply  of  the  President  can  be  ex- 
cluded. What  would  be  thought  in  a  criminal  prosecution 
of  the  prosecutor  giving  in  evideuce  what  a  magistrate  or 
•  sheriff  had  said  to  the  accused  concerning  the  deed,  and 
then  shut  the  month  of  the  accused  as  to  w  hat  he  had  said 
then  and  there  in  reply.  The  onlv  possible  argument  by 
which  what  was  said  to  him  could  be  given  in  evidence,  is 
that,  unreplied  to,  it  might  be  construed  into  an  admission 
or  submissic  n. 

If  the  ehcrirf  were  to  sav  to  the  prisoner,  "You  stole  that 
watch,"  and  if  that  could  be  given  in  evidence,  and  ihe 
prisoner's  reply.  "It  was  my  watch,  and  I  took  it  because 
It  was  mine,"  could  not  be  given  in  evidence,  that  wo-ild 
be  precisely  the  same  proposition  which  is  being  applied 
here  by  the  learned  managers  to  this  action  had  between 
the  Pre-ident  aud  the  Senate. 

Mr.  BUTLER— If  the  thief  did  not  make  a  replv  until 
four  days  afterwards,  and  then  sent  in  a  written  statement 
**■•  to  who  owned  the  watch,"  waspnttiug  al-o  in  what 
his  neighbor  said  would  be  a  more  appropriate  illustration. 
I  take  the  illustration  as  a  good  and  excellent  one.  The 
sheriff  says  to  the  prisoner.  "\N  here  did  yon  get  that 
watch?1'  Four  davs  afterwards  the  prisoner  sends  to  the 
sheriff,  after  he  had  been  in  jail,  after  an  indictment  had 
been  found  against  him,  a  written  answer,  and  claims  in 
his  defense  that  that  answer  may  be  read ;  not  only  that, 
but  he  goes  on  to  put  in  that  which  everybody  else  said,  or 
what  four  or  rive  other  men  said,  and  claims  that  that  may 
he  given  in  evidence. 

If  it  is  desirous  to  know  what  the  Cabinet  said,  let  the 
members  of  the  Cabinet  be  brought  here,  and  let  us  cr<  as- 
examine  them*  and  find  out  what  they  meant  when  they 
gave  this  advice,  and  how  they  came  to  give  it.  and  under 
what  pressure.  But  at  present" we  do  not  want  the  Presi- 
dent to  put  in  the  advice  of  the  t  abinet 

Mr.  EVARTS— Mr.  Chief  Justice  »nd  Senators :-Everv 
ease  is  to  be  regarded  according  to  its  circumstances,  and 
you  will  judge  whether  a  communication  from  the  Senate 
to  the  President  on  the  32d  of  February  could  well  have 
been  arswered  sooner  than  the  34th  of  Februarv. 

Mr.  BUTLER— It  was  communicated  on  the  21st  of  Fe- 
bruary 

Mr.  EVARTS— I  understood  von  to  sav  that  von  could 
not  state  whether  it  waj  the  21st  or  the  23d. 
^Mr.^  Bl'TLER— It  was  at  ten  o'clock  on  the  night  of 

Mr.  EVARTS— Very  well;  it  was  communicated  at  ten 
o'clock  on  the  night  of  the  21st  of  February,  i  be  Senate 
was  not  in  session  on  the  22d  more  than  an  hoar,  it  being 
a  hol'day.  Then  Sunday  intervening  I  a'k  whether  an 
answer  to  that  communication,  sent  on  Mondav,  the  24th. 
is  not  an  answer,  according  to  the  ordiuarv  course  of 
prompt  and  candid  dealing  between  the  President  and 
the  Senate,  concerning  the  matter  in  difficult*-?  As  far  as 
the  simile  about  the  President  being  in  prison  goes,  I  will 
remove  that  by  saying  that  he  was  not  impeached  until 
five  o'clock  P.  M.  of  Mondav.  the  24th,  but  we  need  not 
pursue  these  trivial  illustrations.  The  matter  is  in  the 
hands  of  the  court,  and  must  be  disposed  of  by  the  court. 


Mr.  Rinehani  Resumes. 

Mr.  BINGHAM— I  derire  to  say  once  for  all  that  I  have 
said  no  word,  and  intend  to  sav  no  word  during  the 
rr«  r-eas  of  the  trial  that  would  justify  the  assertion  of 
the  counsel  for  the  President  in  saying  that  we  deny  them 
the  nsht  to  make  defenses  of  the  President  What  1  in- 
H-t  upon  here,  what  I  ask  the  Senate  tu  act  noon  is.  that 
he  shall  make  a  defense  precisely  as  an  unofficial  citizen 


of  the  United  States  makes  defense— according  to  the  l.w 
.  of  the  land,  and  not  otherwise.   That  he  shall  net.  art- r 
the  commission  of  a  crime,  manufacture  evidence  in  his 
I  own  behalf,  either  orallv  or  in  writing,  by  hi*  own  decia- 
!  tions,  and  incorporate  ints  them  the  declarati  jns  of  iLiri 
;  persons.    It    has    never    been   allowed   in   any  re- 
spectable court  in  this  countrv.    When  men  stai-i 
'•  on    trial    for    their     lives     they     never    are  per- 
mitted,  after   the   fact,    to    manufacture  testimony 
by  their  own  declarations,  either  written  or  unwritten, 
and  on  their  own  motion  introduced  them  into  a  court  of 
j  justice.  I  have  another  word  to  say  in  the  light  of  what 
has  dropped  from  the  lips  of  the  counsel,  that  he  has 
I  evaded  most  skillfull v  the  point  which  I  took  occasion  t  •> 
make  in  the  hearing  of  the  Senate,  that  hce  is  an  attempt 
to  introduce  not  only  written  declarations  of  the  accused 
in  his  own  behalf  after  the  fact,  but  declarations  of  third 
I  persons  not  under  oath.  I  venture  to  say  that  a  pre  position 
!  to  the  extent  of  this  never  was  made  before  in  any 
.  tribunal  of  justice  in   the  United  States  where  say 
■  man    was    accused     of     crime — a     proposition  not 
,  merely  to  give  his  own  declaration,  but  to  r--r  :rt  the  d~ 
I  clarations  of  third  persons  in  his  own  behalf  and  throw 
them  before  a  court  as  evidence.   The  gentleman  seems  to 
i  think  that  the  President  had  a  right  to  send  a  message  to 
the  Senate  of  the  United  States,  which  should  operate  a* 
evidence.    I  concede  that  the  President  of  the  United 
States  has  a  right  under  the  Constitution  to  communicate 
from  time  to  time  to  tne  two  Houses  of  Congress  such  mat- 
,  ter  as  he  thinks  pertain  to  the  public  interest,  and  if  ho 
j  thinks  this  matter  pertained  to  t'  e  public  interest,  he 
might  send  a  roessare.  but  I  d  ny  that  there  is  any  tolera- 
j  ble  excuse,  I  repeat  my  words  here  forinumating  that  the 
President  of  the  United  States,  being  charged  with  the 
,  commission  of  a  crime  on  the  2lst  cf  February,  18>3— being 
proved  guilty,  I  undertake  to  sav  proved  guilty,  by  his 
written  confession,  to  the  satisfaction  of  every  intelligent 
and  unprejudiced  mind  in  or  out  of  the  S  nate  iu  this 
country— can  proceed  to  manufacture  evidence  in  his  own 
;  behalf,  in  the  form  of  message,  three  dava  after  the  fact. 
That  is  the  point  that  I  make  here.   We  are  a=ked,  what 
importance  then  do  we  attach  to  the  action  of  the  Senate? 
:  I  answer. that  we  attach  preciselv  this  importance  to  it.  that 
the  law  of  the  land  enjoins  upon  the  President  of  the  Unite  i 
Srates  the  duty  to  notifv  the  Senate  of  the  suspension  : 
•  an  officer,  and  the   reason  therefor,  and  the  evidence 
on  which  he  made  the  suspension,  and  the  law  of  the 
land  enjoins  upon  the  Senate  the  dity  to  act  upon  the  re- 
:  port  of  the  President  eo  m  ide,  and  to  come  to  a  docisi  :n 
upon  that  report,  and  upon  the  evidence  accompanying  it. 
in  pursuance  of  the  requirement  of  the  second  section  :f 
the  Tenure  of  Office  act   The  Senate  of  the  United  Stares, 
by  an  almost  unanimous  decision,  came  to  the  eoorlnrinn 
j  that  the  reasons  furni-hed  by  the  President  and  the  evi- 
dence adduced  by  him  for  the  suspension  of  the  Secretary 
of  War  were  unsatisfactory.  Ia  accordance  with  the  law, 
the  Senate  non-concurred  in  the  suspension.   The  law  ex- 
pressly provides  that  if  the  Senate  concur,  they  siuTl 
notify    the    President      The   law,  by  everv  intend- 
ment provides  that  if  the  Senate  non  concir  they 
shall  notify  the  Secretary  of  War  that  he  may,  in  obe- 
I  dience  to  the  express  requirements  of  the  act  forthwith, 
i  resume  the  functions  of  his  office  from  which  he  was  *r.»- 
|  pended.  The  Senate  in  this  case  did  give  that  notite. 

Why  should  it  not  also  notify  the  Exec  itiee  that  he  might 
i  know  with  whom  to  communicate,  and  that  he  might  not 
;  be  longer  commnnicatiug  n  ith  a  Secretary  of  War  mi 
I  interim?  The  gentleman.  I  trust  is  an*werrd  as  to  the 
i  importance  and  propriety  c  f  our  introducing  this  evidence. 
;  But  there  was  another  rea*»n  for  it   It  was  to  leave  the 
i  President  without  an  excuse  before  the  Senate  and  before 
the  people  for  persisting  in  his  unlawful  attempt  in  viols- 
I  ting  a  law  of  the  land.  Dy  executing  the  duties  .-.f  the  office 
I  of  Secretary  ot  War  through  another  person  than  Edwin 
J  M.  Stanton.   It  was  his  business  to  submit  to  the  final  de- 
cision of  the  Senate,  whether  the  suspension  should  be- 
;  come  absolute  or  should  be  rejected.  But  here  is  a  man  de- 
i  fving  the  action  of  the  Senate ;  defying  the  express  letter  .  f 
j  the  law  that  the  Secretary  of  War.  in  whose  snspensi.a 
j  the  Senate  had  refused  to  concur,  should  forthwith  re- 
sume his  functions:  preceding  with  hia  "conspiracv  with 
General  Thomas  to  confer  the  function*  of  that  office  C  n 
!  another,  regardless  of  the  law  regulating  the  tenure  t 
j  office,  regardless  of  the  Constitution,  regardsess  of  his  oath 
j  and  regardless  of  the  rights  <>f  the  American  people:  at i 
.  he  winds  up  the  farce  by  coming  before  th-  Senate  with 
,  his  written  declaration!  which  is  of  no  higher  anthoriry 
!  than  his  oral  declarations  made  three  days  after  the  fact, 
and  he  asks  the  Senate  to  consider  that  as  evidence. 

C  hief  Justice  Chase  Decides. 

The  Chief  Justice— Senators :— There  is  no  branch  cf  the 
I  law  where  there  is  more  difficulty  to  lay  precise  r..le*  than 
,  that  which  regards  the  intent  with  which  an  act  is  d  ne. 
In  the  present  case  it  appears  that  the  Senate  on  the  £1  t 
of  February  passed  a  resclation  which  I  wiU  take  the 
,  liberty  of  reading:— "Wkrrta*.  The  Senate  have  recem  1 
I  and  considered  the  communication  of  the  President, 
i  stating  that  he  had  removed  Edwin  M.  Stanton,  Secretary 
cf  War.  and  had  designated  the  Adjutant-General  of  th*» 
Armv  to  act  as  Secretary  of  war,  ad  interim;  therefore, 
AVsoIred,  By  the  Senate  of  the  United  States,  under  the 
Constitution  and  laws  of  the  United  States,  the  President 
has  no  power  to  remove  the  Secretary  of  War  and  to  de- 
signate any  other  officer  tc  perform  the  duties  of  that  office 
aa  in/mm.''  That  resoluti  »n  was  adopted  on  Sl»t  of  Feb- 
ruary, and  was  served  on  the  evening  or  the  *a;ne  day.  The 


message  now  proposed  to  be  offered  in  evidence  was  sent 
to  the  Senate  on  the  24th  of  February.  It  does  not  appear 
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to  the  Chief  Justice  that  the  resolution  of  the  Senate 
called  for  an  answer,  and,  therefore,  the  Chief  Justice 
must  regard  the  message  of  the  24th  of  February  as  a  vin- 
dication of  the  President's  act.  addressed  to  the  Senate. 
It  doe3  not  appear  to  the  Chief  Justice  that  that  comes 
within  any  of  the  rules  of  evieence  which  would  justify 
its  being  received  in  evidence  on  this  trial.  The  Chief 
Justice,  however,  will  take  the  views  of  the  Senate  in 
regard  to  it. 

No  vote  being  called  for,  the  Chief  Justice  ruled  the  evi- 
dence inadmissible. 

Tenure  of  Office, 

Mr.  CURTIS  then  offered  to  put  in  evidence  a  tabular 
statement  compiled  at  the  office  of  the  Attornev-General. 
containing  a  list  of  Executive  officers  of  the  United  States, 
with  their  statutory'  tenures  or  act  of  Congress  creating 
the  office,  the  name  or  title  of  the  office,  showing  whether 
the  tenure  was  for  a  definite  time,  at  the  pleasure  of  the 
President,  or  for  a  term  indefinite.  He  said  that  of  course, 
it  was  not  strictly  evidence,  but  it  had  been  compiled  as  a 
matter  of  convenience,  and  he  desired  to  have  it  printed, 
so  that  it  might  be  used  in  argument  by  counsel  on  both 
sides. 

After  some  objection  and  interlocutorv  remarks  bv  Mr. 
BUTLER,  the  paper  was,  on  motion  of  Mr.  TRUMBULL, 
ordered  to  be  printed,  as  a  part  of  the  proceedinge. 

Mr.  CURTIS  then  offered  in  evidence,  papers  in  the  case 
of  the  removal  of  Mr.  Pickering,  by  President  Adams,  re- 
marking that  it  was  substantially  the  same  as  had  been 
put  in  evidence  by  Mr.  Butler,  except  that  it  was  more 
forinaL 

A  Correction. 

The  witness,  Mr.  Dewitt  C.  Clark,  here  desired  to  make 
a  correction  of  his  testimony  to  the  effect  that  the  mes- 
suage of  the  President  was  not  delivered  to  him  on  the  22d 
of  February,  but  on  the  2-ith  of  February;  that  it  was 
brought  up  bv  Mr.  Moore,  the  President's  Private  Secre- 
tary, on  the  22dof  February,  but  that  the  Seuate  not  being 
in  session,  Mr.  Moore  returned  it  to  the  Executive  Mansion, 
and  brought  it  back  on  the  24th. 

Mr.  CURTIS— O.  Do  I  understand  your  statement  now 
to  be  that  Colonel  Moore  brought  it  and  delivered  it  to  vou 
on  the  22d  of  February  ?  A.  He  brought  it  up  on  the  21st ; 
he  did  not  deliver  it  to  me  as  the  Senate  was  not  in  session. 

Q.  He  took  it  away  aud  brought  back  on  the  21th?  A. 
Yes. 

Mr.  BUTLER— Q.  How  did  vou  know  that  he  brought 
it  here  on  the  22d?  A.  Only  by  information  from  Colonel 
Moore. 

Q.  Then  you  have  been  telling  us  what  Colonel  Moore 
told  you  ?  A.  That  is  all. 

Then  we  don't  want  any  more  of  what  Colonel  Moore 
told  you. 

Secretary  Moore  Recalled. 

William  G.  Moore,  the  President's  Private  Secretary, 
was  recalled  and  examiued  as  follows: — 

Q.  By  Mr.  CURTIS.— What  is  the  document  that  you 
hold  in  3'our  hand?  A.  The  nomination  of  Thoma3 
E'ving,  Sr.,  of  Ohio,  as  Secretary  for  the  Department  of 
War. 

Q.  Did  you  receive  that  from  the  President  of  the  United 
States?  A.  I  did. 

Q.  On  what  date?  A.  On  the  22d  of  February,  1868. 

Q.  About  what  hour?  A.  I  think  it  was  about  twelve 
o'clock. 

Q.  And  before  what  hour?   A.  Before  one  o'clock. 
Q.  Then  it  was  between  twelve  and  one  o'clock?  A.  It 
was. 

Q.  What  did  you  do  with  it?  A.  By  direction  of  the 
President  I  brought  it  to  the  Capitol  to  present  it  to  the 
Senate. 

Q.  About  what  time  did  vou  arrive  here?  A.  I  cannot 
state  definitely,  but  I  presume  it  was  about  a  quarter-past 

one. 

Q.  Was  the  Senate  then  in  session,  or  had  it  adjourned? 
A.  It  had,  after  a  very  brief  session,  adjourned. 

Q.  What  did  you  do  with  the  document  in  consequence? 
A.  I  returned  with  it  to  the  Executive  Mansion. 

Q.  Were  you  apprised  before  you  reached  the  Capitol, 
that  the  Senate  had  adjourned?   A.  I  was  not. 

Q.  What  did  you  do  with  the  document  in  consequence? 
A.  I  returned  with  it  to  the  Executive  Mansion,  after 
having  visited  the  House  of  Representatives. 

Q.  Was  anything  more  done  with  the  document  by  you, 
and  if  so,  when  and  what  did  you  do?  A.  I  was  directed 
by  the  President  on  Monday,  the  24th  of  February,  1868, 
to  deliver  it  to  the  Senate. 

O.  What  did  you  do  in  consequence?  A.  I  obeyed  the 
orders. 

(  ro-s-examined  by  Mr.  BUTLER. 

Q.  Was  that  aa  it  is  now.  or  was  it  in  a  scaled  envelope? 
A.  It  was  in  a  sealed  envelope. 

Q.  Did  you  put  it  in  yourself?  A.  I  did  not. 

Q.  Did  you  see  it  put  in?  A.  I  did  not. 

Q.  How  do  you  know  what  was  in  the  envelope?  A.  It 
was  the  only  message  that  was  to  go  that  day ;  I  gave  it  to 
the  cl«-rk,  who  sealed  and  handed  it  to  me, 

Q.  Did  you  unseal  it  or  examine  it  till  you  delivered  it 
on  the  24th?   A.  Not  to  my  rccollortion. 

Q.  Did  you  show  it  to  anybody  here  on  tho  22d?  A.  No, 
■ir ;  it  was  sealed. 

Q.  Have  vou  spoken  this  morning  with  Mr.  Clarke  on 
the  subject?  A.  He  asked  me  on  what  date  I  had  de- 
livered the  message,  and  I  told  him  it  was  the  21th. 

Mr.  BUTLER— That  is  all. 


President  Tyler's  Appointments. 

Mr.  CURTIS  then  put  in  evidence,  without  objection, 
certified  copies  of  the  appointment  by  President  Tyler,  ou 
the  29rh  of  February,  1844.  of  John  Nelson,  Attornev-- 
General,  to  discharge  the  duties  of  Secretarv  cf  State  <ui 
interim,  until  a  successor  to  Mr.  Ushnr  should  be  ap- 
pointed, and  of  the  subsequent  confirmation  by  Jhe  Senate, 
on  March  6,  1844,  of  John  C.  Calhoun  to  that  office.  Also, 
the  appointment  by  President  Fillmore,  on  July  23, 1850.  of 
Winfield  Scott  as  Secretary  of  War,  ad  interim,  in  plaee- 
of  George  W  Crawford,  and  of  the  confirmation  by  the 
Senate,  on  August  25,  1850,  of  Charles  M.  Conrad  as  Secre- 
tary of  War. 

Buchanan's  Cabinet. 

Mr.  CURTIS  also  offered  in  evidence  the  appointment 
by  Mr.  Buchanan,  in  January,  1861,  of  Moses  Kelley  as 
acting  Secretary  of  the  Interior. 

Mr.  BUTLER  inquired  whether  counsel  had  any  record 
of  what  had  become  of  the  Secretary  of  the  Interior  at  that 
time,  whether  he  had  resigned  or  had  run  away,  or  what? 
(Laughter.) 

Mr.  CURTIS  said  he  was  not  informed,  and  could  not 
speak  either  from  the  record  or  from  recollection. 

Miscellaneous  Removals  and  Appointments. 

Mr.  CURTIS  also  offered  in  evidence  the  appointment 
by  President  Lincoln  of  Caleb  B.  Smith  as  Secretary  of  the 
Interior. 

Mr.  CURTIS  also  offered  in  evidence  a  document  relat- 
ing to  the  removal  from  office  of  the  Collector  and  Ap- 
praiser of  .Merchandise  in  Philadelphia. 

Mr.  BUTLER  objected  to  putting  in  evidence  the  letter 
of  removal  signed  by  McClintock  Young,  Acting  Secretary 
of  the  Treasury. 

Mr.  CURTIS  inquired  whether  the  manaeer  wanted  evi- 
dence that  McClintock  Young  was  Acting  Secretary  of  the 
Treasury? 

Mr.  BUTLER  replied  that  he  did  not. 

Mr.  CURTIS  remarked  that  the  documents  were  certi- 
fied by  the  Secretary  of  the  Treasury  as  coming  from  tho 
records  of  that  department.  They  were  offered  in  evidence 
to  show  the  fact  of  the  removal  by  Mr.  Young,  who  stated 
that  it  was  bv  direction  of  the  President. 

Mr.  BUTLER— The  difficulty  is  not  removed.  It  is  an 
attempt  by  Mr.  McClintock  -Young,  admitted  to  have 
been  Acting  Secretary  of  the  Treasury,  to  remove  officers 
by  reciting  that  he  is  directed  by  the  Presdent  so  to  do.  If 
tins  is  evidence  we  have  got  to  go  into  the  question  of  the 
right  of  Mr.  Young  to  do  thi?  act,  and  whether  an  ap- 
praiser is  one  of  the  inferior  officers  whom  the  Secretary 
of  the  Treasury  may  remove,  or  whom  the  President  may 
remove  without  the  advice  and  consent  of  the  Senate.  It 
is  not  an  act  of  the  President  in  removing  the  head  of  a 
department,  and  it  is  remarkable  as  the  only  ca-e  to  bo 
found  to  warrant  any  such  removal.  If  it  is  evidence  at 
all.  it  onlv  proves  that  rule  bv  the  exception. 

Mr.  CURTIS— I  understand  the  manager  to  admit  that 
Mr.  Young  was  acting  Secretary  of  the  Treasury. 

Mr.  BUTLER— Yes,  sir. 

Mr.  CI  RTI3— I  take  this  act  of  his,  therefore,  as  having 
been  done  by  the  Secetary  of  the  Treasury.  He  sava 
that  he  proceeded  by  order  of  the  President.  I  take  it  to 
be  well  settled,  judicially  especially,  that  whenever  the 
head  of  a  department  says  he  acts  by  order  of  the  Presi- 
dent, he  is  presumed  to  tell  the  truth.  It  requires  no  evi- 
dence to  show  that  he  acts  by  order  of  the  President.  No 
such  evidence  was  ever  given.  No  record  is  ever  made  of 
the  direction  which  the  President  gives  to  one  of  the 
heads  of  departments  to  proceed  in  a  transaction  of  this 
kind.  But  when  the  head  of  a  department  says  that  he 
acts  by  order  of  the  President,  all  courts  and  all  bodies 
presume  that  he  tells  the  truth. 

The  Chief  Justice  ruled  that  the  act  of  the  Secretary  of 
the  Treasury  was  the  act  of  the  President,  but  said  ho 
would  put  the  question  to  the  Senate  if  any  Senator  de- 
sired it. 

No  vote  being  called  for,  the  testimony  was  admitted. 

Mr.  CURTIS— I  now  offer  in  evidence  a  document  from 
the  Navy  l  >epartment. 

While  the  document  was  being  examined  by  Mr.  Butler 
Senator  COXKLING  moved  that  tho  court  take  a  recesa 
for  fifteen  minute*. 

Senator  SUMNER  moved,  as  an  amendment,  that  busi- 
ness shall  be  resumed  forthwith  after  the  expiration  of 
the  fifteen  minutes. 

The  question  was  put  on  Senator  Sumner's  amendment, 
and  it  was  rejected.  The  court  then,  at  a  quarter  past 
two,  took  a  recess  for  fifteen  minutes. 

Mr.  Butler  Resumes. 

After  the  recess,  Mr.  BUTLER  proceeded  to  state  the 
grouuds  of  his  objections.  He  said  the  certificate  was  not 
that  the  paper  wh«  not  a  copy  of  a  record  from  the  Navy 
Department,  but  pimply  that  the  annexed  is  a  mere  state- 
ment from  the  records  of  this  department,  under  the  head 
of  memoranda.  It  was  a  statement  made  up  by  the  chief 
clerk  of  tho  Navy  Department  of  matters  that  ho  had 
been  asked  to,  or  volunteered  to  furnish,  leaving  out  many 
things  that  would  be  necessary  in  order  to  show  tho  bear- 
ing of  the  paper  on  the  case.  Ho  read  one  of  the  cases 
enumerated,  the  appointment  of  Mr.  Morton  as  Navy 
Agent  at  PeuBacola,  aud  said  the  paper  did  not  show  what 
the  consequent  action  was,  nor  whether  the  Senate  was 
then  in  session,  nor  whether  tho  President  sont  anotherap- 
pointmcnt  to  tin  Senate  at  the  same  moment.  It  was 
merely  a  statement  verified  as  being  made  from  the  rero-<J 
by  somebody  not  under  oath,  aud  on  it  thoro  were  occa 
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eion  a  1  memoranda  in  pencil,  apparently  made  by  other 
persons. 

Mr.  CURTIS— Apply  India  rubber  to  that. 

Mr.  BUTLER— Yea,  sir;  but  it  is  not  so  much  what  is 
stated  as  what  is  left  out.  Everything  that  is  of  value  is 
left  out.  There  are  raemorandasmade  up  from  the  records, 
tliat  A.  B.  was  removed:  but  the  circumstances  under 
which  he  was  removed;  who  was  nominated  in  his  place, 
and  when  that  person  was  nominated,  does  not  appear.  It 
only  appears  that  somebodv  was  appointed  at  Pensacola. 

Mr.  JOHNSON— Are  the  dates  given  f 

Mr.  15 UTLER— The  dates  are  given  in  this  way.  On 
the  19th  of  December  such  a  person  is  removed.  Then,  on 
the  5th  of  January,  Johnson  was  informed  that  he  was 
appointed.  He  must  have  been  nominated  to  the  Senate 
before  that.  A'o/i  constat.  He  was  nominated.  Then 
Johnson  was  lost  on  the  voyage,  and  on  the  29th  another 
man  was  appointed.  But  the  whole  of  the  value  ia  gone, 
because  they  have  not  given  us  the  record.  Who  has  any 
commission  to  make  memoranda  from  the  record  as  evi- 
dence before  the  Senate?  And  then  the  certificate  says  :— 
The  word  "copy"  stricken  out  and  written  is  a  true  state- 
ment from  the  record— a  statement  such  as  Mr.  Edgar 
Welles  or  somebody  else  was  chosen  to  make. 

I  never  heard  that  anybody  had  a  right  to  come  in  and 
certify  a  memoranda  from  a  record  and  put  it  in  evi- 
dence. That  ia  one  paper.  Then,  again,  in  the  next  paper, 
although  it  alleges  they  are  true  copies  of  record  from  the 
office,  they  are  letters  about  the  appointment  and  removal 
of  officers— navy  agents  again.  But,  being  so  removed  and 
appointed,  only  a  portion  of  the  correspondence  is  given 
when  the  nominations  were  sent  in.  I  do  not  mean  to  say 
that  my  friends  on  the  other  side  chose  to  leave  them  out, 
but  whoever  prepared  this  for  them  has  chosen  to  leave 
out  the  material  facts,  whether  the  Senate  was  in  session 
or  whether  others  were  sent. 

I  want  to  call  the  attention  of  the  Senate  still  further. 
All  these  appointments  contained  in  these  papers,  all  they 
have  offered  are  by  the  act  of  the  15th  of  May,  1830,  ap- 
pointed under  the  laws  of  the  United  States,  for  four 
years,  all  lists  of  attorneys  and  collectors  of  customs,  and 
providing  that  they  shall  be  removable  from  office  at  plea- 
sure, so  enacted  by  the  laws  that  created  them,  and  the 
counsel  are  going  to  show  that  under  that  law,  in  some 
particular  instances,  were  removed  at  pleasure,  but  not 
the  manner  of  their  removal,  and  then  they  attempted  to 
show  that  bv  memoranda,  made  up  by  young  Welles,  cer- 
tified by  Gideon  Welles.   Is  that  evidence? 

Mr.  CURTIS— I  understancd  the  substancd  of  the  objec- 
tion made  to  these  documents  to  be  two.  The  first  objec- 
tion is  that  these  are  only  memoranda  from  the  records, 
and  it  is  said  that  it  is  not  proper  to  adduce  in  evidence 
Btich  r-tatements  of  results  made  from  the  records  ;  that  in- 
stead of  giving  a  paper  containing  the  name  of  the  officer, 
the  oiv.ee  that  he  holds,  the  date  when  ne  was  removed, 
and  the  person  by  whose  orders  he  was  removed,  there 
should  be  an  extended  copy  of  the  entire  act,  and  all  the 
papers  relating  to  it.  Now.  in  the  first  place,  I  wish 
the  Senate  to  call  to  mind  that  the  only  document 
of  this  character,  relating  to  removals  from 
office,  which  has  been  put  in  by  the  honorable 
managers  is  a  document  from  the  Department  of  State, 
which  contains  exactly  those  memoranda  of  facts:— 
"Schedule  B— List  of  appointments  of  heads  of  depart- 
ments made  by  the  President  at  anv  time  during  the  ses- 
sion of  the  Senate— Timothy  Pickering,  Postmaster-Gen- 
eral, June  1,  1794,"  etc.  This  is  a  list  extracted  out  of  the 
records  of  the  Department  of  the  Secretary  of  State,  con- 
taining the  names  of  ollicers,  the  olfice  they  held,  the  date 
when  they  were  removed,  and  the  authority  by  which 
thev  were  removed.  It  ia  simply  ertified  bv  the  Secretary 
of  State. 

This  is  a  copy  which  I  hold  in  my  hands,  and  I  nm  not 
prepared  to  say  how  it  was  certified.  It  is  in  evideuce, 
find  I  think  it  w  ill  be  found  to  be  simply  a  letter  from  the 
Secretary  of  State,  saying  there  were  found  from  the 
records  of  his  department  these  facts,  and  not  anv  formal 
certificate.  If,  however,  the  Senate  should  think  that  it  is 
absolutely  necessary,  or  under  the  circumstances  of  these 
cases,  proper  to  require  their  certificate  of  the  copies 
of  the  entire  acts  instead  of  taking  the  names, 
dates  and  other  particulars  from  the  records,  in  the  form 
in  which  we  have  thought  most  convenient,  which  cer- 
tainly takes  up  less  time  aud  space  than  the  other  would, 
we  must  apply  for  and  obtain  them.  If  there  is  a  techni- 
cal difficulty  of  that  sort,  it  is  one  which  we  must  remove. 
We  propose,  when  we  have  closed  the  offer  of  this  species 
of  proof,  to  ask  the  Senate  to  direct  its  proper  officer  to 
make  a  certificate  from  its  records  from  the  beginning  to 
the  end  of  all  sessions  of  the  Senate,  from  the  origin  down 
to  the  present  time.  That  is  what  we  shall  call 
for  at  the  proper  time,  and  that  will  supply  that 
part  of  the  difficnltv  which  the  gentleman  suggests.  The 
other  partis,  that  it  does  not  appear  that  the  President 
did  not  follow  these  removals  by  the  proper  nominations. 
Well,  it  does  not  appear,  but  if  the  gentleman  proposes  to 
argue  that  the  President  did  follow  them  up  by  immediate 
nominations,  he  will  find  undoubtedly  that  the  records  of 
the  Navy  Department,  from  which  this  statement  comes, 
can  furnish  no  such  thing.  Therefore  that  objection  is 
groundless. 

Mr.  BUTLER  said  the  President's  counsel  had  judged 
well;  that  when  the  managers  had  taken  any  particular 
course,  that  must  be  the  right  one.  the  one  which  they 
ought  10  follow,  the  managers  would  accept  as  being  the 
last  exposition,  so  far  as  they  were  concerned.  But  the 
difficnltv  was  that  he  (Mr.  Butler)  had  asked  them  if  they 
objected  to  the  tcstimonv  in  question,  and  they  made  no 
objection.  If  they  had,  he  might  have  been  more  formal. 


They  went  to  the  wrong  sources  for  evidence.  These 
things  were  to  be  sought  for  only  in  the  State  Department, 
where  appeared  all  the  circumstances  connected  with  the 
removal  or  appointment  of  any  officer,  bv  and  with  the 
advice  and  consent  of  the  Senate,  and  they  could  have 
got  all  these  particulars  there,  precisely  as  given  in  the 
case  of  Mr.  Pickering. 

Mr.  CURTIS— Does  the  honorable  manager  understand 
that  under  the  laws  of  the  United  States  all  of  these  of- 
ficers must  be  commissioned  by  the  Secretary  of  State, 
and  the  fact  appear  in  hi*  department,  iucludfng  the  offi- 
cers of  the  Interior,  the  Treasury,  the  War  and  the  Navy 
Departments? 

Documentary  Evidence. 

Mr.  BUTLER— With  the  single  exception  of  the  Trea- 
sury, I  do,  aud  it  will  so  appear.  Mr  .  BUTLER  proceeded 
to  say  that  the  commissions  of  the  persons  named  in  the 
memoranda  as  appointed,  could  have  been  found  in  the 
State  Department.  If  it  were  a  mere  matter  of  form,  h» 
would  care  nothing  about  it.  and  if  the  counsel  would  say 
that  they  would  put  in  the  exact  dates  of  the  nominations,  j 
he  would  have  no  objection.  Instead  of  that  they  sought 
to  put  in  part  of  a  transaction,  leaving  the  prosecution  to 
look  up  the  rest  of  it.  He  quoted  from  Brightley's  Digest, 
that  all  books,  papers,  and  documents  of  the  War, 
Navy,  Treasury,  and  Post  Office  Departments,  and  the 
Attornev-General's  office,  mav  be  copied  and  certified 
under  seal,  as  in  the  State  Department  and  with  the  same 
force  and  effect.  This  law  of  February  22. 1849,  referred  to 
that  in  regard  to  the  Secretary  of  State,  which  was  dated 
February  15,  1789,  and  which  made  such  copieH  of  records, 
when  properly  certified,  legal  evidence  equally  with  the 
original  paper.  It  gave  no  right  to  make  extracts  like 
these,  which  were  the  gloss,  the  interpretation,  the  colla- 
tion, the  diagnosis  of  the  record  to  the  clerk  of  that  depart- 
ment. 

The  Chief  Justice  stated  that  he  would  submit  the  ques- 
tion to  the  Senate. 

Senator  HENDRICKS  asked  whether  the  managers  ob- 
jected on  the  ground  that  the  papers  Bhould  be  given  ia 
full,  so  far  as  they  relate  to  any  particular  question. 

Mr.  BUTLKR  replied  in  the  affirmative. 

Mr.  CON  KLIN  G  sent  the  following  question  to  the 
Chair:— Do  the  counsel  for  the  respondent  rely  upon  any 
Btatute  other  than  that  referred  to? 

Mr.  CURTIS  did  not  mean  that  any  officer  was  autho- 
rized to  state  what  he  plea«ed  as  evidence.  They  did  not 
offer  these  documents  as  copies  of  records  relating  to  the 
cases  named  in  the  documents  themselves;  they  were 
documents  of  the  same  character  as  that  which  the  man- 
agers had  put  in. 

Mr.  EDMUNDS  asked  whether  the  evidence  was  offered 
as  touching  any  question  or  final  conclusion  ot  fact,  or 
merely  as  giving  the  Senate  the  history  of  the  practice  un- 
der consideration. 

Mr.  CURTIS  -Entirely  for  the  last  purpose. 

Mr.  BUTLER  said  if  this  evidence  did  not  go  to  any 
issue  of  fact,  the  managers  would  have  no  objection. 

Mr.  CURTIS  -I  would  say,  lest  there  should  be  a  mis- 
apprehension, that  it  went  to  matters  of  practice  under  the 
law. 

Mr.  BUTLER— Well,  if  it  goes  to  matters  of  fact,  we  ob- 
ject that  it  is  not  proper  evidence. 

Mr.  EVARTS  thought  it  muht  be  of  seryice  to  call  at- 
tention to  the  record  in  regard  to  the  letter  of  the  Secre- 
tary of  State,  put  in  evidence  by  the  mauagers.  He  read 
the"  letter  heretofore  published  in  regard  to  the  appoint- 
ments of  head-'  of  departments. 

Mr.  HOWARD  submitted  the  following  question :— Do 
the  counsel  regard  these  memoranda  as  Legal  evidence  of 
this  practice  of  the  government,  and  are  they  offered  as 
such? 

Mr.  CURTIS  replied  that  the  documents  were  not  full 
copies  of  any  record,  and  were  not,  therefore,  strictly  and 
especially  leeal  evidence  for  any  purpose ;  they  wore  ex- 
tracts of  evidence  from  the  records.  By  way  of  illustra- 
tion he  read  as  follows :— Isaac  Henderson  was.  by  direc- 
tion of  the  President,  removed  from  the  office  of  Navy 
Agent  at  New  York,  and  instructed  to  transfer  to  Paymas- 
ter John  D.  Gibson,  of  the  United  States  N  avy,  all  the  pub- 
lic funds  and  other  property  in  his  charge.  That  -.van  not 
offered  to  prove  tlfe  merits  and  causes  of  the  removal,  but 
simply  to  show  the  practice  of  the  government  under  the 
laws,  instead  of  putting  in  the  whole  of  the  documents  in 
the  case.  They  had  taken  the  only  fact  of  any  importance 
to  the  inquiry.  Should  the  Senate  decide  to  adhere  to  tha 
technical  rule  of  evidence,  the  counsel  for  the  President 
must  go  to  the  records  and  have  them  copied  in  full. 

Mr.  BOUTWELL  said  if  the  counsel  did  not  prove  the 
document,  it  did  not  prove  anv  recoid.  The  first  thing  to ' 
nrove  a  practice  was  to  prove  one  or  more  cases  under  it. 
The  vital  objection  to  this  evidence  was  that  it  related  to 
a  class  of  officers— navy  agents—  who  were  then  aud  are 
now  appointed  under  a  special  provision  of  the  law  creat- 
ing the  offices,  and  which  takes  them  entirely  out  of  the 
line  of  precedents  for  the  purposes  of  this  trial.  Naval  otii- 
cers  were  created  under  a  statute  of  the  year  1850.  in  which 
a  tenure  of  olfice  was  established  for  the  office  so  created 
of  four  years,  removable  at  pleasure.  It  was  i«n  necessary 
to  go  into  the  circumstances  that  led  to  that  pro*  i-i  n  being 
made,  but  the  practice  under  it  could  uot  in  an  v  degree  en- 
lighten this  tribunal  upon  the  issue  on  which  it  is  called 
upon  to  pass.  The  counsel  could  see  that  it  was  no  evi- 
dence in  regard  to  the  practice  relative  to  removals  not 
made  under  that  statute. 

Mr.  CURTIS  said  the  counsel  might  have  been  under  a 
misapprehension  respecting  the  views  of  the  managers  in 
conducting  this  prosecution,  but  they  had  ouppuacd  that  the 
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managers  meant  to  attempt  to  maintain  that,  even  if  Mr. 
Sainton,  at  the  time  when  he  wag  removed, held  at  the  plea- 
h  re  of  the  President,  even  if  he  was  not  within  the  tenure 
of  Office  act,  inasmuch  as  the  Senate  was  in  session  ;  it  was 
not  competent  for  the  Senate  to  remove  him,  and  that  al- 
though  Mr.  Stanton  might  have  been  removed,  by  the 
President  not  being  within  the  Tenure  of  Office  act,  hia 
place  could  not  be  even  temporarily  supplied  by  an  order 
to  General  Thomas,  the  Senate  being  in  session.  It  was 
offered  w  ith  a  view  to  show  that  whether  the  Seuate  was 
in  session  or  not,  the  President  could  make  an  ad  interim 
appointment.  If  the  managers  would  agree  that  if  Mr. 
Stanton's  case  vi  as  not  within  the  Tenure  of  Office  act, 
the  President  might  remove  him  during  the  session  of  the 
Senate,  and  mieht  lawfully  make  an  ad  interim  appoint- 
ment. They  (the  counsel)  did  not  desire  to  put  this  in  evi- 
dence. 

Senator  SHE  RMAN— I  would  like  to  ask  the  counsel 
whether  the  papers  now  offered  in  evidence  contain  the 
date  of  the  appointment  and  the  character  of  the  olhces? 

Mr.  BUTLER— To  that  we  sav  that  they  only  contain 
the  date  of  the  removals,  but  do  not  give  us  the  date  of  the 
nomination. 

Mr.  CURTIS  again  read  the  case  of  the  removal  of 
Isaac  Henderson,  byway  of  illustration,  stating  that  it 
contained  the  d  ue  of  the  removals. 

The  Chief  Justice  put  the  question  to  the  Senate,  statin? 
that,  in  his  opinion,  the  evidence  was  competent  in  sub- 
stance ;  whether  it  was  so  in  form  Avas  for  the  Senate  to 
decide. 

The  evidence  was  admitted  bv  the  following  vote  :— 
Yi;ab.— Messrs.  Anthonv,  Bayard.  Buckalew,  Cole,  Cor- 
bett,  Conkliug.  Davis,  Dixon,  Doolittle.  Edmunds,  Fes- 
senden.  Kerry,  Fowler,  Frelinghuysen,  Grimes,  Hender- 
son, Hendricks,  Howe,  Johnson,  McOreerv,  Morrill  (Me.), 
Jlon  ill  (Yt.),  Morton,  Patterson  (N.H.).  Patterson  (Tenn.), 
Boss.  Saul-bury,  Sherman.  Stewart,  Sumner,  Trumbull, 
Van  Winkle,  Yickers.  Willey.  Wilson,  Yates— 36. 

Nays. -Messrs.  Cameron,  Cattell,  Chandler,  Conness, 
Cragiu,  Drake,  Harlan,  Howard.  Morgan,  Nye,  Pomeroy, 
Raiusev-.  Thayer,  Tipton,  Williams— 15. 
By  consent,  the  documents  were  considered  as  read, 
Mr.  Cl  Rl  IS— There  is  another  document  from  the  Navy 
Department  which,  I  suppose,  is  not  distinguished  from 
those  w  hieh  have  been  just  admitted.  It  purports  to  be  a 
list  of  civil  officers,  appointed  for  four  years  under  the 
ftatnteof  the  15th  of  May,  1820.  and  removable  from  office 
at  pleasure,  with  their  removals  so  indicated,  the  term  of 
office  not  having  expired.  Then  comes  a  list  giving  the 
name  of  the  officer,  the  date  of  his  general  appointment, 
the  date  of  his  removal,  and  by  whom  removed,  in  a  tabu- 
lar form. 

Mr.  BUTLER  called  attention  to  the  fact  that  it  did  not 
contain  the  statement  whether  the  Senate  was  in  session. 

Mr.  CURTIS— We  shall  get  that  in  another  form. 

No  objection  being  made  the  paper  wao  admitted  in 
evidence. 

Mr.  CURTIS,  producing  other  documents— Here  are 
dociments  from  tiie  Department  of  State,  showing  the  re- 
moval of  heads  of  departments,  n«>t  only  during  the  ses- 
hou  of  the  Seuate.  but  during  the  recess,  and  covering  all 
causes.  The  purpose  being  to  show  a  practice  of  the  go- 
vernment, bo  extensive  with  the  necessity  that  arose  out 
of  the  different  cases  of  death,  resignation,  sickness,  ab- 
sence or  removal.  It  differs  from  the  schedule  which  has 
been  put  by  the  manager  to  cover  the  heads  of  depart- 
ment.- only,  because  that  applies  only  to  removals  during 
the  session  of  the  Senate.  It  includes  them,  but  it  in- 
cludes a  great  deal  more  matter. 

Mr.  BUTLEK  read  several  of  the  records,  being  tempo- 
rary appointments  during  the  absence  of  incumbents.  All, 
he  said,  were  of  that  character  with  two  exceptions. 
One  was  that  frequently  such  appointments  were  made  to 
cover  possible  contingencies,  as  when  Asbury  Dickens 
wae  appointed  to  act  as  Secretary  of  the  Treasury  when 
that  officer  shall  be  absent.  There  were  three  cases.  One 
in  President  Monroe's  time,  one  in  President  Adams' 
time,  and  one  in  President  Jackson's  time,  all  reciting 
that  tlie  appointment  was  under  the  act  of  1792.  All  the 
others  were  temporary.  Would  the  Senate  admit  a  series 
ot  acts  done  exactly  in  conformity  with  the  law  of  1792 
and  1795  asevideiic;  in  a  case  in  violation  of  the  acts  ot 
March  2,  1-^7,  and  February  20,  18BS?  Would  that  throw 
any  light  upon  what  was  admitted  in  the  answer  to  be  a 
breach  of  the  la"  .  if  it  comes  within  it? 

Mr.  CUKTIS  did  not  u  i,h  to  reply,  taking  it  for  granted 
that  the  Senate  would  not  settle  any  question  as  to  the 
merits  oi  the  case  when  they  were  public  in  the  evi- 
dence. 

The  evidence  was  admitted,  no  objection  being  made, 
and  was  considered  as  read. 

Mr.  CURTIS  then  offered  documents  from  Postm  aster- 
General's  o  lice,  'howing  the  removal  of  postmasters  during 
the  seanon  of  the  Senate,  and  the  ad  interim  appoint- 
ments to  till  sucU  j  laces. 

No  objection  being  made,  they  were  read. 

A  BfeSMMft)  of  President  Buchanan. 

Mr.  CURTIS-I  now  offer  in  evidence  from  the  Journal 
Ot  the  Senate,  vol.  4,  second  session.  Thirty-sixth  Congress 
page  1,  the  me<sa«e  of  President  Buchanan  to  the  Senate 
lu  reference  to  the  office  of  Secretary  for  the  Department 
ot  War,  and  to  the  manner  in  which  he  had  filled  that 
office  In  place  of  Mr,  Floyd  ;  accompauvthing  that  message 
is  a  list  of  the  names  of  persons,  as  shown  by  the  records  of 
the  State  DupHrtment,  who  dl-charged  the  dutiei  of  Oabi- 
net  officer*,  whether  by  appointments  made  during  the  re- 
cess or  the  Senate,  or  as  ad  iniertm  appointments,  and  Ins 


list  is  furnished  as  an  appendix  to  the  message,  and  I  wish 

the  message  to  be  read. 

Mr.  BUTLEK— The  difficulty  I  find  in  the  message  is 
this :— It  is  the  message  of  Mr.  Buchanan,  and  can't  be  put 
in  evidence  in  this  case  any  more  than  the  declarations  of 
any  one  else.  We  should  like  to  have  Mr.  Buchanan 
brought  here  on  oath  and  cross-examined  as  to  this.  There 
are  a  good  many  questions  that  I  should  like  to  ask  him— 
for  instance,  as  to  his  state  of  mind  at  that  time,  and 
whether  he  had  any  clear  perception  of  his  duties  at  the 
time.  (Laughter.)  But  a  still  further  objection  to  it  is 
that  most  of  the  message  consists  of  statements  of  Mr. 
Jeremiah  S.  Black,  who  concluded  that  he  would  not 
have  anything  to  do  with  this  case  anyhow.  (Laughter.) 

I  do  not  think  that  the  statements  of  that  gentlemau, 
however  respectable,  are  to  be  taken  here  as  evidence. 
Thev  might  be  referred  to,  perhaps,  as  public  documents, 
but  I  do  not  believe  they  can  be  put  in  as  evidence.  How 
do  we  know  how  correctly  Mr.  Black  and  his  clerks  make 
up  this  list.  Are  you  going  to  put  in  his  statements  of 
what  was  done,  and  put  it  upon  us,  or  upon  yourselves,  to 
examine  and  see  whether  they  are  not  all  illusory  and  cal- 
culated to  mislead.  I  do  not  care  to  argue  the  question 
any  further. 

Mr.  CL'RTIS— I  offer  it  to  show  the  practice  of  the  go- 
vernment. 

Mr.  BITLER.  I  object,  once  for  all,  to  the  practice  of 
the  government  being  shown  by  the  acts  of  James  Buch- 
anan, alias  Jeremiah  Black. 

The  Chief  Justice  put  the  question  to  the  Senate,  and 
the  testimony  was  admitted  without  a  division. 

The  Clerk  then  read  Mr.  Buchanan's  message  in  rcfetv 
ence  to  filling  the  office  of  Secretary  of  War,  caused  by  the 
resignation  of  Mr.  Floyd. 

Mr.  CL'RTIS— I  now  desire  to  mov*  for  an  order  on  the 
proper  officer  of  the  Senate  to  furniffi,  so  that  we  may  put 
into  the  case,  a  statement  of  the  dates  of  the  beginning 
and  end  of  each  session  of  the  Senate,  including  its  Exe- 
cutive sis  well  a?  its  legislative  sessions,  from  the  ori  'in  of 
the  government  down  to  the  present  time.  That  will  en- 
able us,  by  comparing  the  dates  with  those  facts  w  hieh 
we  have  put  into  the  ease,  to  see  what  was  doue  within, 
and  also  done  without  the  sessions  of  the  Senate. 

The  Chief  Justice  was  understood  to  say  that  that  order 
would  be  required  to  be  made  in  legislative  session. 

Mr.  CURTIS  then  said,  we  have  concluded  our  docu- 
mentary evidence  as  at  present  advised.  We  may  pos- 
sibly desire,  perhaps,  to  offer  some  additional  evidence  of 
that  character,  but  as  we  now  understand  it  we  shall 
have  no  more  to  orl'er. 

The  rourt  then,  on  motion  of  Senator  JOHNSON,  ad- 
journed till  noon  to-morrow. 


PROCEEDINGS  OF  THURSDAY,  APRIL  16. 


The  court  was  opened  in  dne  form,  all  the  managers 
being  present.  Mr.  Stanbery  was  again  absent.  On 
motion,  the  reading  of  the  journal  was  dispensed  with, 

Mr.  Sumner's  Paper. 

Senator  SUMNER  rose  and  said :— Mr.  Chief  Jus- 
tice:— I  sent  to  the  Chair  a  declaration  of  opinions  to 
be  adopted  by  the  Senate,  as  an  answer  to  the  con- 
stantly recurring  questions  on  the  admissibility  of 
testimony.  The  paper  was  read  by  the  Clerk,  express- 
ing the  opinion  that,  considering  the  character  of  this 
proceeding,  being  a  trial  of  impeachment  before  the 
Senate  of  the  United  States,  and  not  a  proceeding  by 
indictment  iu  an  inferior  court,  and  that  members  are 
judges  of  the  law  as  well  as  of  fact,  from  whose  deci- 
sion there  is  no  appeal,  and  that,  therefore,  the  ordi- 
nary reasons  for  the  exclusion  of  evidence  do  not 
exist,  and,  therefore,  it  is  deemed  advisable  that  all 
evidence,  not  trivial  or  obviously  irrelevant,  shall  be 
admitted,  it  being  understood  that  in  order  to  decide 
its  value  it  shall  be  carefully  considered  on  its  final 
judgment. 

Mr.  CONNESS  moved  to  lay  the  paper  on  the  table, 
which  was  agreed  to  by  the  following  vote:  — 

Ykas.— Messrs.  Buckalew.  Cameron,  Cattell,  Clumdler, 
Cole.  Conkling,  Conuess,  Corbet  t.  Cragiu.  Davis,  Dixon, 
Doolittle,  Drake,  Edmunds,  Ferry.  Feseenden,  Freling- 
huysen,  Harlan,  Howard,  Howe,  John  on,  Morgan,  Morrill 
(M.\),  Morrill  (Vt.),  Patterson  (N.  11.),  Pomerov.  Ibiru- 
■ey.  Saulsbury,  Stewart,  Thayer,  Tipton,  Williams, 
Yates— C3. 

Nays.— Messrs.  Anthony,  Fowler,  Grimes,  Morton,  Pat- 
terson (Tenn.).  Sherman,  Sumner,  Van  Winkle,  Vickors. 
Willey,  WiUon-11. 

The  Chief  Justice  directed  the  court  to  proceed. 
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Mr.  Evart's  Remarks.1 

Mr.  EVARTS  said:— Mr.  Chief  Justice  and  Sena- 
tors, I  am  not  able  to  announce  the  recovery  of  Mr. 
Stanbery,  but  I  think,  had  not  the  weather  been  so 
entirely  unfavorable  he  would  hive  been  able  to  ap- 
pe fir,  perhaps,  to-day.  He  is,  however,  convalescent, 
but  nevertheless  the  situation  of  his  health  and  proper 
care  for  its  restoration  prevents  us  from  having  much 
opportunity  for  consultation  during  this  session  of  the 
court.  We  shall  desire  to  proceed  to-day  with  6uch 
evidence  as  may  be  properly  prodnc«d  in  his  absence, 
and  may  occupy  the  session  of  the  court  with  that 
evidence.  We  shall  not  desire  to  protract  the  exa- 
mination with  any  such  object  or  view,  and  if  before 
the  close  of  the  ordinary  period  of  the  session  we 
ehall  come  to  the  end  of  that  testimony,  we  shall  ask 
for  an  adjournment. 

I»Ir.  Curtis  Offers  Documentary  Evidence. 

Mr.  CURTIS  said-Mr.  Chief  Justice,  I  offer  two 
documents  received  this  morning,  coining  from  the 
Department  of  Stato,  iu  character  precisely  similar  to 
mine  of  those  received  yesterday.  They  are  continu- 
ations of  what  was  put' iu  yesterday,  so  as  to  bring 
the  evidence  of  the  practice  of  the  government  down 
to  a  more  recent  period. 

Mr.  CURTIS— I  will  now  put  in  evidence,  so  that 
they  will  be  printed  iu  connection  with  this  docu- 
mentary evidence,  two  statements  furnished  by  the 
Secretary  of  the  Senate,  under  the  order  of  the  Senate, 
one  showing  the  beginning  and  ending  of  each  lejis- 
lative  session  of  Congress  from  179S  to  1SUS,  the  other 
being  a  statement  of  the  beginning  and  ending  of  each 
special  session  of  the  Senate  from  17S9  to  1S68.  They 
were  considered  as  read. 

W.  S.  Cox  on  the  Stand. 

Walter  S.  Cox,  sworn  in  behalf  of  the  respondent, 
•ndexamined  by  Mr.CURTIS — I  tesidein  Georgetown  : 
I  am  a  lawyer  by  profession ;  I  have  been  engaged  in 
the  practice  of  law  ten  years  in  this  city,  in  the  courts 
of  the  District ;  I  was  connected  professionally  with 
the  matter  of  General  Thomas  before  the  Crimiual 
Court  of  this  District;  my  connection  with  that  mat- 
ter began  on  Saturday,  t  he  22d  of  February. 

Mr.  BUTLER— If  I  have  heard  the  question  cor- 
fecily,  the  question  put  was:— When  and  under  what 
Circumstances  did  your  connection  with  the  case  of 
General  Thomas  before  the  Supreme  Court  of  this 
District  commence  ?  To  that  we  object.  It  is  im- 
possible to  see  how  the  employment  of  Mr.  Cox  to 
defend  General  Thomas  could  have  anything  to  do 
with  this  case.  We  put.  in  that  Mr.  Thomas  said  that 
if  it  had  not  been  for  the  arrest  he  should  have  takeu 
possession  by  force  of  the  War  Office.  They  then 
produced  the  record  — the  affidavit.  Now,  I  do  not 
propose  to  argue,  but  I  ask  the  attention  of  the  Senate 
to  the  question  whether  the  employment  of  Mr.  Cox 
by  Mr.  Thomas,  as  counsel,  the  circumstances  under 
which  he  was  employed,  and  the  declarations  of  Mr. 
Thomas  to  his  counsel,  can  be  put  in  evidence  under 
•ny  rule  ?  The  circumstauces  are  too  trivial,  if  it  was 
legally  competent. 

Mr.CUIl  ITS— I  understand  the  question  to  he  that 
we  cannot  show  that  General  Thomas  employed  Mr. 
Cox  as  his  counsel,  and  that  we  cannot  show  the  de- 
clarations made  by  General  Thomas  to  Mr.  Cox  as 
hie  counsel.  We  do  not  propose  to  prove  either  of 
these  facts.  If  the  gentleman  will  wait  long  enough 
to  see  what  we  do  propose,  he  will  see  that  this  ob- 
jection is  not  relevant.  To  the  witness— Now.  state 
when  and  by  whom,  and  under  what  circumstances, 
you  were  employed  in  this  matter? 

Mr.  BUTLER— Stop  a  moment.  I  object  to  the  why  and 
the  by  whom  and  under  what  circumstances  this  gentle- 
man was  employed.  If  he  was  emploved  bv  the  President, 
that  is  worse  in  my  judgment  than  if  he  was  employed  by 
the  other.   I  desire  the  question  to  be  put  in  writing. 

The  Chief  Justice— The  Chief  Justice  sees  no  objection 
to  the  question  as  an  introductory  question,  but  he  will  put 
it  to  the  Senate  if  unv  Senator  desires  it. 

No  vote  being  called  for,  the  Chief  Justice  directed  the 
Witness  to  answer  the  question. 

Witness— On  Saturday,  February  22d,  a  messenger  cal- 
led at  my  house  and  stated  to  mu  that  Mr.  Seward  desired 
to  see  me  immediately. 

Mr.  BUTLER—  I  object  to  the  declarations  of  anvbody. 

The  Chief  Justice  intimated  to  the  witness  that  he  need 
not  state  what  Mr.  Seward  said. 

Witness— The  message  stated  further  that  he  was  to 
take  me  immediately  to  the  President's  house;  I  accom- 

Sanied  him  to  the  President's  house,  and  found  the  Presi- 
ent  and  General  Thomas  alone  there. 
Q.  About  what  hour  was  this?   A.  About  five  o'clock 
in  the  afternoon;  alter  I  was  seated  the  President  stated- 
Mr,  BU  i'LEli— Stop  a  moment;  I  object  to  statements 


of  the  President  at  five  o'clock  P.  M.  (A  titter  in  tho 
court,  some  Senators  laughing  outright.) 

Senator  EDMUNDS  asked  that  the  offer  of  evidence  be 
put  in  writing,  so  that  Senators  might  understand  it  pre- 
cisely. 

The  proposition  was  reduced  so  writing,  as  follows:— 
"We  offer  to  prove  that  Mr.  Cox  was  employed  profes- 
sionally by  the  President,  in  the  presence  of  General 
Thomas,  to  take  such  legal  proceedings  in  the  case  that 
had  been  commenced  against  General  Thomas  aB  would 
be  effectual  to  raise  judicially  the  question  of  Mr.  Stan- 
ton's right  to  have  and  hold  the  office  of  Secretary  for  the 
Department  of  War  against  the  authority  of  the  Presi- 
dent, and  also  an  order  to  obtain  a  writ  of  quo  warranto 
for  the  same  purpose,  and  we  shall  expect  to  follow  up 
this  proof  by  evidence  of  what  was  done  by  the  witness  in 
pursuance  of  the  above  employment." 

Senator  EDMUNDS  asked  what  was  the  date  of  thia 
interview? 

Mr.  (  rUTIS  replied  that  it  was  the  22d  of  February. 

Mr.  BUTLER- -This  testimony  has  two  objections,  Mr. 
President  and  Senators.  The  first  is,  that  after  the  act 
done  and  alter  the  impeachment  proceedings  were  agreed 
upon  before  the  House,  and  after  Mr.  Stanton  had  sought 
to  protect  himself  from  being  turned  out  of  office  by  force, 
the  President  then  sends,  as  it  is  proposed  to  prove,  for 
Mr.  Cox.  the  w  itness,  and  gives  him  certain  directions.  It 
is  alleged  that  those  directions  were  that  he  should  sue  out 
a  quo  warranto.  I  had  supposed  that  a  writ  of  quo  war- 
ranto was  to  be  filed,  if  at  all,  by  the  President;  but  as  that 
writ  has  gone  out  of  use,  an  information  iu  the  nature  of  a 
quo  warranto  is  a  proper  proceeding.  Now,  let  us  see,  just 
here,  how  the  case  stands.  The  President  had  told  General 
Sherman  that  the  reason  why  he  did  not  reply  to  the  law- 
yers was  that  it  was  impossible  to  make  up  a  case.  One 
of  the  Senators  asked  him  to  repeat  his  answer,  and  he  re- 
peated it ;  he  says :— 'The  President  said:— T  am  told  by 
the  lawyer.*  that  it  is  impossible  to  make  up  a  case.'  " 

Now,  after  he  had  been  told  that,  and  after  he  had  been 
convinced  of  that,  lie  still  undertakes  to  show  you  here 
that  he  made  the  removal  of  Mr.  Stanton  in  order"  to  make 
np  a  case  which  he  himself  had  declared  it  was  impossible 
to  make  up.  He  was  convinced  that  no  case  could  by  po*- 
sibilit  v-  be  brought  into  court  except  from  the  declarations 
and  threats  of  his  otlicer  (Mr.  Thomas)  to  turn  by  force  Mr. 
Stanton  out  of  the  War  Department.  He  then  sends  for  a 
very  proper  counsel— as  I  have  no  doubt  the  Senate  will 
be  quite  convinced  before  we  get  through — and  having  got 
him  there,  tie  undertakes  to  make  up  a  case  lor  the  Senate, 
before  whieh  he  was  about  to  be  tried. 

Now  they  say  they  expect  to  prove  that  the  President 
wanted  a  ease  made  up  to  go  into  court,  and  that  in  pur- 
suance of  that  Mr.  Cox  so  acted.  Mr.  Cox  cannot  be  per- 
mitted to  testily  to  that,  for  another  person  in  the  counsel 
themselves  have  put  in  the  record  what  imports  absolute 
verity,  an  what  cannot  be  contradicted  by  parole  or  other 
evidence,  that  General  Thomas  was  dismissed  ;  on  motion 
of  his  counsel,  the  ease  was  dismissed,  and,  therefore,  we 
object  in  the  first  ]  lace  that  these  declarations  ot  the  Pre- 
sident to  his  lawyer,  after  the  fact  and  after  he  was  in  pro- 
cess of  being  impeached,  shall  be  put  in  evidence.  We  ob- 
ject, then,  that  what  was  done  in  court  may  not  be  proved 
except  by  the  record :  then  we  object  fai  ther  that  thia 
whole  proceeding  is  between  other  parties  in  the  court. 

There  is  no  evidence  so  far  as  it  is  put  in  here,  and  the 
whole  record  is  put  iu  to  show  that  the  President  went 
into  that  court  and  asked  to  have  that  case  carried 
on,  or  that  he  made  himself  apparent  in  it.  He  does  not 
appear  on  the  record ;  he  does  not  appear  as  employing] 
counsel.  It  looks  on  the  record  as  though  it  was  a  case 
against  General  Thomas,  and  the  court  dealt  with  it  aa 
against  General  Thomas.  If  the  President  had  decided  to 
have  the  ca.-e  decided  as  a  g^reat  constitutional  non  obstcu, 
the  court  would  have  decided  it.  All  that  appears  waa 
that  this  witness  appeared  as  counsel  for  General  Thomas, 
and  the  question  was  as  to  whether  General  Thomas 
should  bemeld  under  bond,  or  whether,  under  the  circum- 
stances, he  was  likely  to  appear  and  answer  when  tho 
crand  jury  sat,  it  being  then  found  out  that  there  was  no 
danger  from  his  personal  action,  by  silence. 

Mr.  EVARTS—  Mr.  Chief  Justice  and  Senators,  I  trust 
that  I  may  be  excused  for  saying  that  none  of  the  sugges- 
tions by  the  learned  and  honorable  manager  appear  to  us 
to  have  any  bearing  on  the  question  of  cvideuce  now  be- 
fore us.  He  says  that  the  Attorney-General  has,  by  law, 
no  official  function  in  any  court  except  in  the  Supreme 
Court  of  the  United  States,  and  no  quo  warranto  proceed- 
ings can  be  commenced  there,  as  has  heretofore  been  con- 
tended on  the  part  of  the  managers,  and  in  reference  to 
which  no  dispute  has  arisen,  can  only  be  made  by  issuing 
on  the  part  of  the  government,  on  the  part  of  the  officer 
who  has  been  excluded  from  office;  and  it  may  appear 
that  if  this  adhesion  of  the  Attorncv-General.  or  his  ap- 
proval, that  the  proceeding  should  be  takeu  b>  Genenil 
Thomas'  professional  adviser,  is  required,  we  shall  be  able 
to  produce  that  proof. 

Now  it  is  said  that  because  the  President  told  General 
Sherman  that  it  was  impossible  to  make  up  a  case,  it  is 
therefore  impossible  for  us  to  show  that  he  did  attempt  to 
make  a  case.  Thia,  I  assume,  is  a  new  application  ot  tho 
doctrine  of  estoppel;  but  the  fact  is  simplv  this,  that  in  ad- 
■•  ance  of  the  official  action  of  the  President  towards  the 
removal  of  Mr.  Stanton,  and  when  General  Sherman  had 
been  asked  to  receive  from  the  Chief  Executive  authority 
fof  the  discharge  of  the  duties  of  that  olfice  ad  interim* 
and  while  he  (General  Sherman)  was  revolving  in  his  owu 
mind  what  his  duty  as  a  citizen,  aud  a  friend  and  a  ser- 
vant of  the  government  was,  he  asked  the  President 
whether  tho  question  could  not  be  decided  by  lawyers 
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nlone,  without  making  a  deposit  of  the  ad  interim  au- 
thority in  an  army  officer,  and  the  Pre* ident  replied  that 
it  was  impossible  to  make  up_  a  cape  except  bv  such  ex- 
ecutive action  as  to  lay  a  basis  for  judicial  interference 
and  determination. 

Then,  in  advance,  the  President  did  not  anticipate  the 
mx-essity  of  being  driven  to  tbis  judicial  controversy,  be- 
cause, in  the  alternative  of  General  Sherman's  accepting 
the  trust  reposed  in  him,  the  President  expected  the  re- 
tirement of  Mr.  Stanton,  and  that,  by  his  acquiescence,  no 
need  would  arise  for  further  controversy  in  court  or  else- 
where. That  is  the  condition  of  the  proof  as  it  now  stands 
before  the  Senate,  or  as  we  shall  contend  that  it  now 
stands,  in  reference  to  what  occurred  between  the  Presi- 
dent and  General  Sherman. 

We  have  already  seen  in  the  proof  that  General  Thomas 
received  from  the  President  on  the  21st  of  February  this 
designation  to  take  charge  of  the  office  from  Mr.  Stanton 
if  he  retired,  and  his  report  to  the  President  in  the  first 
instance  of  what  was  regarded  as  equivalent  to  an  acqui- 
escence by  Mr.  Stanton  in  that  demand  for  the  office,  and 
its  surrender  to  the  charge  of  General  Thomas.  It  is  there 
shown  in  evidence  that  General  Thomas  was  arrested  on 
the  morning  of  February  22,  and  that  before  he  went  to 
the  court  he  communicated  the  fact  of  his  arrest  to  the 
President,  and  received  the  President's  response  that  that 
was  as  he  wished  it  should  be— to  have  the  matter  in 
court. 

Now  we  propose  to  show  that  on  the  evening  of  the  same 
day,  the  matter  being  thus  in  court,  the  President  did  take 
it  up  as  his  controversy  to  be  determined  by  the  highest  j  u- 
dicial  tribunal  of  the  country,  by  the  most  rapid  method 
which  the  law  and  the  competent  advisers  as  to  the  law 
could  afford.  But  we  are  met  by  the  objection  that  the 
matter  to  be  proved  is  in  the  state  of  the  record  between 
the  United  States  and  General  Thomas  m  that  criminal 
complement,  not  in  the  state  of  facts  as  regards  the  action 
and  purposes  of  the  President  of  the  United  States  in  at- 
tempting to  produce  before  the  tribunals  of  the  country 
for  solemn  judicial  determination  of  the  matter  in  contro- 
yorsary. 

That  because  the  record  of  the  criminal  charge  against 
General  Thomas  does  not  contain  the  matter  or  action  of 
the  President  of  the  United  States,  we  cannot  show, 
therefore,  what  the  action  of  the  President  was.  The 
learned  managers  say  it  does  not  appear  by  the  record 
that  the  President  made  this  his  controveriy.  Certainly 
It  does  not.  No  law3rcr  can  say  how  and  bv  what  possible 
method  the  President  could  (appear  on  the  record  in  a 
prosecution  against  General  Thomas. 

But  this  is  wholly  aside  from  the  point  of  inquiry  here. 
Now,  Mr.  Chief  Justice  and  Senators,  we  are  not  to  be 
indged  bv  the  measure  we  are  able  to  offer  through  this 
witness  as  regards  the  effect  and  value  of  the  entire  evi- 
flence  bearing  on  this  point  as  it  shall  be  drawn  from  this 
witness  and  from  other  witnesses,  and  from  other  forms 
of  testimony.  We  state  here,  distinctly,  so  as  not  to  be 
misunderstood,  that  by  the  unexpected  resistance  of  Mr. 
Stanton  to  this  form  of  retirement,  the  President  was 
obliged  to  find  resources  in  the  law,  which  he  had  con- 
templated as  a  thing  impossible  without  antecedent  pro- 
ceedings on  which  a  proper  footing  could  be  had  in  court, 
and  that  thence  he  did,  with  such  promptness  and  such 
decision,  and  such  clear  and  unequivocal  purpose  aa  will 
be  indicated  in  the  evidence,  assume  immediately  that 
duty. 

It  will  appear  that  a  method  thus  presented  to  him  for 
a  more  speedy  determination  of  the  matter  than  a  quo 
warranto,  or  information  in  the  nature  of  a  quo  warranto 
would  present,  was  provided  by  the  action  of  Mr.  Stanton, 
the  prosecutor  of  the  court,  on  the  movement  of  the  prose- 
cution to  get  the  case  out  of  court,  as  frivolous  and  unim- 
portant in  its  proceeding?  against  General  Thomas,  and 
becoming  formidable  and  offensive  when  it  gave  an  oppor- 
tunity to  the  President  of  the  United  States,  by  habeas 
corpus,  to  get  an  instant  decision  in  the  Supreme  Court  of 
the  United  States-  We  then  propose  to  show  that  this  op- 
portunity being  thus  avoided,  the  President  proceeded  to 
adopt  the  only  other  resource  of  judicial  determination, 
hy  information  in  the  nature  of  a  quo  warranto. 

Mr.  BUTLKR— I  am  very  glad  to  have  an  opnortunity 
nfforded  me  by  the  remarks)  of  the  learned  counsel  for  the 
President,  to  deal  a  moment  with  the  doctrine  of  estoppel. 
I  deny  that  an  argument  has  been  founded  to  thep'eju- 
dice  of  my  case  by  the  use  of  the  argument  which  I  made 
in  the  opening  of  the  case,  and  to  which  I  wish  to  call  the 
attention  of  the  Senate,  as  bearing  on  the  doctrine  of 
estoppel.  I  will  not  be  long,  and  I  pray  you.  Senators,  to 
bear  in  mind. that  I  never  have  referred  to  that  argument. 
While  I  was  discussing  the  obliquy  thrown  upon  Mr.  Stan- 
ton, I  used  these  words:— "To  desert  it  now,  therefore, 
would  be  to  imitate  the  treachery  of  his  accidental  chief. 
But,  whatever  mav  be  the  construction  of  the  Tenure  of 
Civil  Office  act  by  others,  or  as  regards  others,  and  Mr. 
Johnson,  the  respondent,  is  concluded  upon  it,  he  per- 
mitted Mr.  8tanton  to  exercise  the  duties  of  his  office  in 
unite  of  it.  If  that  office  were  affected  bv  it.  he  suspended 
him  under  its  provisions.  He  reported  that  suspension  to 
the  Senate,  with  his  reasons  therefor,  in  accordance  with 
Its  provisions,  and  the  Senate,  acting  under  it.  declined  to 
concur  with  hirn,  whereby  Mr.  Stanton  was  reinstated. 
In  the  well-known  language  of  the  law.  is  not  the  re- 
spondent stopped  by  his  solemn  official  acts  from  denying 
the  legality  and  constitutionel  propriety  of  Mr.  Stanton's 
position)"' 

That  is  all  I  said.  I  never  said,  nor  intended  to  say,  nor 
would  anv  word  of  mine  honestlv  bear  out  any  man  in  as- 
taming  that  I  said  that  the  President  wo*  estopped  from 
trying  this  case  before  the  Senate  of  the  United  States,  and 


showing  the  unconstitutionality  of  the  law,  as  was  argued 
in  the  opening  of  his  side,  and  has  been  more  than  once 
referred  to  since.  I  said  that,  as  between  him  and  Mr. 
Stanton,  his  position  was  such  that  he  was  estopped  from 
denying  the  constitutional  and  legal  effect  of  the  provi- 
sion. Thereupon  it  was  argued  that  I  claimed,  on  the  part 
of  the  managers  of  the  House  of  Representatives,  that  the 
President  was  estopped  from  denying  the  constitutionality 
of  the  law  here,  and  the  learned  counsel,  running  back  to 
Coke,  and  coming  down  to  the  present  time,  have  en- 
deavored to  show  that  the  doctrine  of  estoppel  did  not 
apply  to  law.  Whoever  thought  that  it  did?  I  think 
there  is  only  one  point  where  the  doctrine  of  estoppl  ap- 
plied in  this  case,  and  that  is,  that  counsel  should  bo 
estopped  from  misrepresenting  the  arguments  of  their  op. 
poneuts,  and  thus  making  an  argument  to  the  prejudice  of 
them. 

That  is  an  application  of  the  doctrine  of  estoppel  which 
I  want  carried  out  throughout  this  trial.  I  have  not  said 
that  the  President  was  estopped,  by  his  declarations  to 
General  Sherman,  from  showing  that  he  attempted  to  put 
this  man  forward  as  his  counsel.  I  have  only  said  that  tho 
fact  that  he  spoke  to  General  Sherman,  and  said  to  him 
that  it  was  impossible  to  make  up  a  case,  shows  that  he 
shall  not  be  allowed,  after  the  fact,  to  attempt  to  get  up  a 
defense  tor  himself  by  calling  in  this  counsel. 

Now,  it  is  said,  what  lawyer  would  suppose  that  it 
would  appear  upon  the  record  in  the  case  against  General 
Thomas,  that  the  President  of  the  United  States  was  iit 
the  controversy?  I  say  that  fair  dealing,  honesty  of  pur» 
pose,  upriehtneBS  of  action  and  frankness  of  official  posi* 
tion  would  have  made  him  appear  in  that  case.  Tho 
President  of  the  United  States,  if  he  had  employed  counsel 
for  General  Thomas  in  the  case,  should  have  sent  his 
counsel  into  court,  who  should  then  have  stated:— "Mr, 
Chief  Justice:— We  are  here  appearing  at  the  instance  of 
the  President  of  the  United  States  for  tho  purpose  of 
trying  the  great  constitutional  question  which  he  has  en- 
deavored to  raise  here,  and  for  that  purpose  we  want  to 
get  it  into  the  Supreme  Court  of  the  Uuited  States ;"  and 
then,  if  the  Chief  Justice  of  this  District  had  refused  to 
hear  that  case,  there  might  have  been  some  ground  for  the 
use  ot  the  harsh  word  of  "evasion,"  which  the  counsel  has 
applied. 

The  counsel  has  said  that  that  question  was  evaded.  By 
whom?  It  must  have  been  by  the  Chief  Justice  of  the  Di» 
trict,  for  he  alone  made  the  decision'  He  said  that  Mn. 
Stanton  had  this  case  conducted  so  as  to  evade  a  decision* 
The  record  of  the  court  shows  that  this  man  Thomas  was 
discharged  on  motion  of  his  own  counsel.  If  his  counsel 
had  not  moved  his  discharge,  I  venture  to  say  hejwould  no| 
have  been  discharged.  Certainly  there  is  no  evidence  that 
he  would  have  been.  Now,  therefore,  in  that  view  that 
Thomas  was  discharged  on  the  motion  of  his  connsel,could 
thev  go  back  to-day  and  tell  us  what  they  thought,  in  order 
to  show,  through  Mr.  Cox,  that  the  Chief  Justice  evaded 
the  point? 

If  vou  allow  Mr.  Cox  to  come  in  here  and  put  in  declar- 
ations made  to  him  by  the  President,  then  I  suppose  wo 
must  enter  into  the  merits  of  Mr.  A.  B,  and  all  sorts  of 
counsel  whom  the  President  bring-*  about  him,  and  we 
will  have  to  bring  before  vou  the  Chief  Justice,  to  get  hia 
account  of  the  matter,  thus  getting  up  a  side-door  issue, 
and  try  whether  the  proceedings  in  the  Supreme  Court  of 
the  District  of  Columbia  were  regular  or  otherwise.  I 
will  not  sav  that  this  is  designedly,  but  I  say  it  is  artis- 
tically  contrived  for  the  purpose  of  leading  us  away  from 
the  real  issue.  I  never  heard  such  a  proposition  in  any 
court.  A  single  word  as  to  this  matter  of  quo  warranto, 
I  have  had  a  reasonable  aegree  of  practice  on  this  qucs» 
tion,  and  I  undertake  to  say  that  every  lawyer  knows 
that  an  information  in  the  nature  of  a  quo  warranto  cans- 
not  be  prosecuted  except  in  the  name  of  the  Attorney- 
General  for  any  public  office. 

If  an  v  such  case  can  be  found  and  shown  in  this  country 
where  it  has  been  prosecuted  differentlv,  I  would  beg 
friend's  pardon— a  tiling  which  I  do  not  like  to  do.  (Laugh* 
ter.)  Do  they  sav  that  a  quo  warranto,  whether  by  Mr. 
Cox  or  Mr.  Stanbery,  has  ever  been  presented  to  any  court 
in  this  case  ?  Not  at  all.  Has  anybody  ever  heard  of  this 
quo  warranto  until  they  came  to  the  necessity  of  the  de» 
tense— aye.  and  until  I  put  it  in  the  opening  speech,  which 
has  taught  my  friends  so  much  ?  (Laughter.)  Never, 
never  ! 

I  will  not  object  to  evidence  of  anv  writ  of  quo  war- 
ranto, or  to  evidence  in  the  nature  of  information  of  a  quo 
Warranto  filed  in  any  court,  from  that  of  a  justice  of  tho 
peace  up  to  tlio  Supreme  Court,  if  they  will  show  that  it 
was  filed  before  the  21st  ot  February,  or  prepared  before 
that  time ;  but  I  want  it  to  come  from  tho  records,  and  not 
from  the  memory  of  Mr.  Cox. 

You  may  sav.  Senators,  that  I  am  taking  too  much  time- 
in  this,  but  really  it  in  aiding  you.  because  if  you  open  this 
door  to  the  declarations  of  the  President  he  can  keeo  you 
going  on  from  now  until  next  July;  aye,  until  next  March, 
precisely  as  his  friend*  In  the  House  of  Representatives 
threatened  they  would  do  if  the  impeachment  was  car- 
ried here.  To  be  forewarned  is  to  be  forearmed.  Senators, 
hi"  defenders  in  the  House  of  Representatives,  when  sirgiw 
ing  against  this  impeachment,  said:— "If  you  brins  it  to 
the  Senate  we  will  make  you  follow  all  the  forms,  and  his 
official  life  will  be  ended  before  j'ou  can  get  through  tho 
trial  of  impeachment."  That  was  tho  threat,  and  when 
your  summons  required  the  President,  as  every  summon^ 
docs,  to  come  in  and  tile  his  answer,  he  asked  for  forty 
days  to  do  po.  He  got  ten.  and  he  then  asked  for  further 
delav,  so  that  forty  three  days  havo  been  expended  since 
he  filed  his  answer,  or  rather  since  he  ought  to  have  filed 
his  answer,  and  thirty-three  days  since  he  actually  tiled  it. 
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Of  that  time  but  eix  days  have  been  expended  on  the 
part  of  the  managers  in  the  trial,  and  about  six  d*vs  have 
been  expended  bv  the  counsel  for  the  defense.  The  other 
twenty  odd  working  days  while  the  whole  country  is 
railing  for  actiou.  and  while  murder  is  stalking  through 
the  country  uurebnked,  have  been  used  in  lenity  to  him 
and  his  counsel,  and  we  are  now  asked  to  go  into  an  en- 
tirely side-door  issue,  which  is  neither  relevant  nor  com- 
petent under  any  legal  rule  and  which,  if  it  was,  could 
nave  no  effect. 

Senator  FERRY  pent  up  in  writing  the  following  ques- 
tion to  the  President's  counsel:— 

"Do  the  counsel  for  the  President  undertake  to  contradict 
or  vary  the  statement  of  the  docket  entry  produced  by 
them,  to  the  effect  that  General  Thomas  was  dischareed 
by  Chief  Justice  Cartter  on  the  motion  of  the  defendant's 
counsel?" 

Mr.  CURTIS— Mr.  Chief  Justice,  I  respond  to  the  ques- 
tion of  the  Senator,  that  counsel  do  not  expect  or  desire  to 
contradict  anything  which  appears  upon  docket  evidence. 
The  evidence  which  we  offer  of  the  einplovment  of  this 
professional  gentleman  for  the  purpose  indicated,  is  en- 
tirely consistent  w ith  everything  which  appears  on  the 
docket.  It  is  evidence,  not  of  declarations,  as  the  Sena- 
tors may  perceive,  but  of  acts,  because  it  is  well  settled, 
as  all  lawyers  know,  that  there  may  be  verbal  acts  as  well 
as  other  actp,  and  that  the  verbal  act  is  as  much  capable 
Of  proof  as  a  physical  act  is.  Now,  the  employment  for  a 
particular  purpose  of  an  agent,  whether  professional  or 
otherwise,  is  an  act,  and  it  may  be  always  proved  by  the 
•  necessary  evidence  of  which  it  is  susceptible,  namely: — 
What  was  said  by  the  party  in  order  to  create  that  em- 
ployment. 

That  is  what  we  desire  to  prove  on  this  occasion.  The 
dismissal  of  General  Thomas,  which  has  been  referred  to, 
and  which  appears  on  the  docket,  was  entirely  subsequent 
to  all  these  proceedings.  It  took  place  after  it  had  become 
oertaiu  in  the  mind  of  Mr.  Cox  and  of  his  associate  coun- 
sel that  it  was  of  no  use  to  endeavor  to  follow  the  proceed- 
ings farther.  As  to  the  argument  or  remarks  addressed  by 
the  honorable  manager  to  the  Senate,  I  have  nothing  to 
say.  They  do  not  appear  to  me  to  require  any  answer. 

Mr.  WILSON,  one  of  the  managers,  said  :  -I  beg  the  in- 
dulgence of  the  Senate  for  a  few  moments.  I  ask  the 
members  of  this  bodv  to  pass  upon  what  we  declare  to  be 
the  real  question  involved  in  the  objection  interposed  to 
the  testimony  now  offered  by  the  counsel  for  the  respon- 
dent. On  the  21st  of  February  the  President  of  the  United 
States  issued  an  order  removing  Edwin  M.  Stanton  from 
the  oflice  of  Secretary  of  the  Department  of  War.  On  that 
fame  day  he  issued  a  letter  of  authority  to  Lorenzo 
Thomas,  directing  him  to  take  charge  of  the"  Department 
of  War,  and  to  discharge  the  duties  of  the  office  of  Secre- 
tary of  War  ad  interim. 

1  he  articles  based  upon  the  violation  of  the  Tenure  of 
Office  act  are  founded  upon  those  two  acts  of  the  Presi- 
dent on  the  21st  day  of  Februarv.  Counsel  for  the  respon- 
dent now  proposed  to  break  the  force  of  these  acts,  and  of 
that  violation  of  the  law.  by  showing  that  on  the  22d  day 
Of  February  the  President  employed  counsel  to  raise  in 
the  courts  the  question  of  the  constitutionality  of  the  Te- 
nure of  Otfice  act.  Now,  I  submit  to  this  houorable  bodv 
that  no  act,  no  declaration  of  the  President  made  after  the 
fact  can  be  introduced  for  the  purpose  of  explaining  his 
intent;  and  on  that  question  of  intent  let  me  direct  vour 
minds  to  this  consideration:— that  the  issuing  of  the  orders 
of  the  President  state  the  body  of  the  crime  with  which 
the  President  stands  charced. 

Did  he  purposely  and  willfully  issue  an  order  to  remove 
the  Secretary  of  War?  Did  he  purposely  and  willingly 
issue  the  order  appointing  Thomas  as  Secretary  of  War 
ad  interim?  If  he  did  thus  issue  the  order,  the  law  raises 
the  presumption  of  guiltv  intent,  and  no  act  done  bv  the 
President  alter  those  orders  were  issued  can  be  introduced 
for  the  purpose  of  rebutting  that  intent.  The  orders  them- 
selves were  in  violatiou  of  the  Tenure  of  Oflice  act.  and 
being  a  violation  of  that  act,  they  constitute  an  offense 
nnder  and  by  virtue  of  its  provisions,  and  the  offense 
brine  thus  established,  must  stand  upon  the  intent  which 
controlled  the  action  of  the  President  at  the  time  he 
famed  the  order. 

If,  after  this  subject  was  introduced  into  the  House  of 
Representatives,  the  President  became  alarmed  at  tho 
state  of  at: airs,  and  concluded  that  it  was  better  to  at- 
tempt by  some  means  to  secure  a  decision  in  the  courts, 
Uon  the  question  of  the  constitutionality  or  unconstitu- 
tionality of  the  Tenure  of  Olfice  act,  it  cannot  avail  this 
case.  We  are  inquiring  as  to  the  intent  which  controlled 
apd  directed  the  action  of  the  President  at  the  time  the 
art  was  done,  and  if  we  succeed  in  establishing  that  intent 
Cither  by  the  fact  or  by  the  presumptions  of  law,  no  subse- 
quent act  can  interfere  with  it  or  relieve  him  of  the  re- 
sponsibility which  the  law  places  on  him,  because  of  the 
act  done. 

Mr.  EVART8  replied  to  the  argument  of  Mr.  Wilson, 
•nd  contended  for  the  legality  of  the  proof  offered.  Tho 
implication,  he  said,  which  alone  gave  character  to  tho 
trial,  was  that  there  was  a  purpose  in  the  mind  of  the 
I'reMdent  injurious  to  the  public  interest  and  to  the  public 
safety.  1  he  President's  couiibc]  ask  to  put  the  prosecution 
to  its  proper  place  on  that  point,  and  to  say  that  the  Presi- 
dent intended  no  violation  and  no  interruption  of  the  pub- 
lic service  ;  that  be  intended  no  seizure  of  military  appro- 
priations, and  that  ne  had  no  purpose  in  his  mind  but  to 
secure  Mr.  Stanton's  retirement.  If  this  evidence  were 
rinded,  then  when  counsel  came  to  the  summing  up  of  the 
case  they  must  take  the  crime  in  the  dimensions  and  in  tho 
consequences  here  avowed,  and  he  (Mr.  Evarta)  should  bo 
enxitled  before  this  court  and  before  tho  country  to  treat  I 


the  accusation  as  if  the  article  had  read  that  the  Presi- 
dent had  issued  that  order  for  Mr.  Stanton's  retirement, 
and  for  General  Thomas  to  take  charge  ad  interim  of  tho 
War  Department,  with  the  intent  and  purpose  of  raising 
a  case  for  the  decision  of  the  Supreme  Court  of  the  United 
States  to  test  the  constitutionality  of  an  act  of  Congress. 

If  such  an  article  had  been  produced  bv  the  House  of 
Representatives,  and  submitted  to  the  Senate,  it  would 
have  been  the  laughing  stock  of  the  whole  country.  Ho 
offered  this  evidence  to  prove  that  the  whole  purpose  and 
intent  of  the  President,  in  bis  action  with  reference  to  tho 
occupancy  of  the  office  of  Secretary  of  War.  had  this  ex- 
tent and  no  more— to  obtain  a  peaceable  delivery-Of  that 
trust,  and,  in  case  of  its  being  refused,  to  have  the  case  for 
the  decision  of  the  Supreme  Court  of  the  United  States.  If 
that  evidence  was  excluded,  they  must  treat  everyone  of 
the  articles  as  if  thev  were  limited  to  an  open  averment 
that  the  intent  of  the  President  was  such  as  he  proposes  to 
prove  it. 

Mr.  BUTLER  referred  the  court  to  5th  Wbeaten  on  tho 
subject  of  the  writ  of  qno  warranto,  to  the  fact  that  that 
writ  can  only  be  maintained  at  the  instance  of  the  govern- 
ment. 

Mr.  CURTIS  admitted  that  that  was  undoubtedly  the 
law  in  reference  to  quo  warranto  in  all  the  States  with 
whose  laws  he  was  acquainted.  He  admitted  that  there 
could  be  no  writ  of  quo  icarranto  or  information  in  the  na- 
ture of  the  writ,  except  on  behalf  of  the  public.  But  the 
question  as  to  what  officer  was  to  represent  the  public, 
and  in  what  name  the  information  was  to  be  tried,  de- 
pended upon  the  particular  statutes  applicable  to  the  case. 
Those  statutes  differ  in  the  different  States.  Under  tho 
laws  of  the  United  States,  all  proceedings  in  behalf  of  the 
United  States  in  the  Circuit  and  District  Courts  wero 
taken  by  District  Attorneys  in  their  own  names,  and  all 
proceedings  in  behalf  of  the  United  States  in  the  Supreme 
Court  were  taken  by  the  Attorney-Oeneral  in  his  name. 

In  reference  to  Mr.  Cox,  he  expected  to  show  an  applica- 
tion by  Mr.  Cox  to  the  Attorney-General  to  obtain  his  sig- 
nature to  the  proper  information  and  the  obtaining  of  that 
signature. 

1'he  Chief  Justice— Senators,  the  counsel  for  the  Presi- 
dent offer  the  proof  that  the  witness,  Mr.  Cox,  was  em- 
ployed professionally  by  the  President,  in  the  presence  of 
General  Thomas,  to  take  such  legal  proceedings  in  the  case 
which  had  been  commenced  again-t  General  Thomas  as 
would  be  effectual  to  raise  judicially  the  question  of 
Mr.  Stanton's  legal  right  to  continue  to  hold  the  office  of 
Secretary  for  the  Department  of  War  against  the  authority 
of  the  President,  ana  also  in  reference  to  obtaining  a  writ 
of  quo  icarranto  for  the  same  purpose ;  and  they  state  that 
they  expect  to  follow  up  this  proof  by  evidence  as  to  what 
was  done  by  the  witness  in  pursuance  of  that  employment. 
The  first  article  of  impeachment,  after  charging  that  An- 
drew  Johnson,  President  of  the  United  States,  in  violation 
of  the  Constitution,  issued  orders  (which  have  been  fre- 
quently read)  for  the  removal  of  Mr.  Stanton,  and  proceeds 
to  say  such  orders  were  unlawfully  issued,  with  intent 
theu  and  there  to  violate  the  act  entitled  "An  Act  Regu- 
lating the  Tenure  of  Office,"  <tc.  The  article  charges, 
first,  that  the  act  done  was  done  unlawfully;  and  then  it 
charges  that  the  act  was  done  with  intent  to  accomplish 
a  certain  result.  That  intent  the  President  denies,  and  it 
is  to  establish  the  truth  of  that  denial  that  the  Chief 
Justice  understands  this  evidence  now  to  be  offered.  It  is 
evidence  of  an  attempt  to  employ  counsel  in  the  presence 
of  the  President  and  General  Thomas,  and  it  is  evidence 
so  far  of  the  fact.  It  may  be  evidence,  also,  of  declara- 
tions connected  with  that  fact.  This  fact  and  those  de- 
clarations, which  the  Chief  Justice  understands  to  be  in 
the  nature  of  facts,  he  thinks  are  admissible  in  evidence. 
The  Senate  has  already  on  former  occasions  decided  by  a 
solemn  vote  that  evidence  of  declarations  of  the  President 
to  General  Thomas,  and  by  General  Thomas  to  the  Presi- 
dent, after  this  order  was  issued  to  Mr.  Stanton,  was  ad- 
missible. It  has  also  admitted  evidence  to  the  same  effect 
averred  by  the  honorable  managers 

It  seems  to  me  that  this  evidence  now  offered  comes 
within  the  principles  of  this  decision,  and  as  the  Chief 
Justice  has  already  had  occasion  to  say,  he  thinks  that  the 
principles  of  this  decision  are  right.  It  is  a  decision  pro- 
per to  be  made  by  the  Senate  sitting  in  its  high  capacity  as 
a  court  of  impeachment,  and  composed  as  it  is  of  lawyers 
and  of  gentlemen  thoroughly  acquainted  with  the  onsi- 
ness  tran- actions  of  life,  and  entirely  competent  to  weigh 
any  evidence  which  may  be  submitted. 

benator  DRAKE  called  for  tho  yeas  and  nays  on  admit, 
ting  the  evidence. 

'1  he  vote  was  taken,  and  resulted— yeas,  29;  nays,  21,  ae 
follows: — 

Ye  as.— Messrs.  Anthony,  Bayard.  Ruckalew,  Corbett, 
Divis,  Dixon,  Doolittle,  Fessenden,  Fowler,  Frelinghuy, 
Grimes,  Henderson,  Howe.  Johnson,  McCreerv,  Morrill 
(Me.),  Morton,  Norton,  Patterson  (N.  II.).  Patterson 
(Tcnn.),  Ross,  Salisbury,  Sherman.  Sprague,  Sumner, 
Trumbull,  Van  Winkle,  Vickers  and  Willoy-29. 

Nays.— Messrs.  Cameron,  Cattell.  Chandler,  Conkling, 
Cragin,  Drake,  Edmunds,  Ferry.  Harlan.  How  ard,  Mor- 
gan. Morrill  (Vt.).  Nye,  Pomerov,  Ramsey,  Stewart, 
Thayer.  Tipton.  Williams,  Wilson  and  Yatos— 21. 

Mr.  CURTIS  then  resumed  the  examination  of  the  wit- 
nesses, as  follows  :— 

O.  Now  state  what  occurred  between  General  Thomas 
and  the  President  and  yourself  on  that  occasion''  A.  After 
referring  to  the  appointment  of  General  Thomas  as  Secre- 
tary of  War  ad  interim,  tho  President  stated  that  Mr. 
Stanton  had  refused  to  surrender  possession  of  the  depart- 
ment to  General  Thomas,  and  that  he  desired  the  neces- 
sary legal  proceedings,  to  bo  instituted  without  delay  to 
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test  General  Thomas'  right  to  office,  and  to  put  him  in  pos- 
session ;  I  inquired  if  the  Attornev-General  was  to  act  in 
the  matter,  and  whether  I  could  consult  with  him;  the 
President  stated  that  the  Attorney-General  had  been  so 
much  occupied  in  the  Supreme  Court  that  he  had  not  time 
to  look  into  the  authorities,  but  he  would  be  glad  if  I 
•would  confer  with  him ;  I  promised  to  do  so,  and  stated 
that  I  would  examine  the  subject  immediately,  and  soon 
after  I  took  my  leave. 

Q.  When  vou  left,  did  vou  leave  General  Thomas  and 
the  President  there?  A.  I  did;  I  do  not  .mppose  I  was 
there  more  than  twenty  minutes;  I  left  my  own  house  in 
a  carriage  at  five  o'clock. 

Q.  State  now  anything  that  you  did  subsequently  in  con- 
sequence of  that  employment  ? 

Mr.  BUTLER,  to  the  Chief  Justice— Does  the  President 
decide  that  anything  which  Mr.  Cox  did  afterwards  tend 
to  show  the  President's  intent  ? 
-j,  The  Chief  Justice  remarked  that  the  witness  could  pro- 
ceed under  the  ruling  of  the  Senate. 
Witness,  after  reflecting  on  the  subject— Supposing  that 
'  •he- 
Mr.  BUTLER,  interposing— I  think  that  suppositions  can 
hardly  come  in.   I  never  heard  of  a  witness'  suppositions 
beinsfputiu  evidence. 
Witness"— I  came  to  the  conclusion- 
Mr.  BUTLER,  again  interposing— We  don't  want  your 
Conclusion  ;  we  want  your  acts. 

Mr.  CURTIS— It  is  a  pretty  important  act  for  a  lawyer  to 
come  to  a  conclusion. 
Mr.  BUTLER-It  may  or  it  mav  not  be. 
Witness— I  will  be  instructed  by  the  court  what  course 
to  nursue. 

Mr.  BUTLER— Let  the  witness  state  what  he  did;  I 
Want  him  to  he  restricted  to  that. 

Mr.  CURTIS— He  came  to  a  conclusion,  and  I  want  to 
know  what  that  was. 

Mr.  BUTLER— I  object  to  conclusions  of  his  own  mind. 

The  Chief  JiiRtice  said  that  the  witness  might  proceed. 

Witness— Knowing  that  a  writ  of  quo  warranto  was  a 
very  tedious  one.  and  that  it  could  not  be  brought  to  a 
conclusion  within  even  a  year,  and  General  Thomas 
having  been  arrested  for  a  violation  of  the  Tenure  of  Of- 
fice act.  I  thought  that  the  best  mode  of  proceeding  was 

Mr.  BUTLER,  again  interposing— I  object  to  the  wit- 
ness'  thoughts.    (Laught  t.)   We  must  stop  somewhere. 

The  Chief  Justice,  to  the  winess— Give  your  conclusions. 

Witness— I  determined  then  to  proceed,  in  the  first  in- 
stance, in  the  case  ease  of  General  Thomas. 

Q.  Proceed  how?  A.  Before  examining  the  justice  of 
the  case,  and  if  the  ca«e  was  in  a  condition  for  it,  to  bring 
my  client  before  the  Supreme  Court  of  the  United  States 
bv  a  writ  of  habeas  corpus,  so  that  the  Supreme  Court,  on 
the  return  of  the  writ,  would  examine  the  case. 

Mr.  BUTLER,  interposing— These  are  not  acts;  they  are 
thoughts,  conclusions  and  reasonings  of  the  witness — what 
he  would  do  if  something  else  was  done. 

The  Chief  Justice— Sunpose  that  the  counsel  employed 
by  the  President  may  state  what  course  he  pursued,  and 
whv  he  nursued  it. 

Mr.  BUTLER— Do  you  think  that  he  can  put  in  his  own 
determinations  and  reasonings? 

The  Chief  Justice— In  relation  to  this  matter,  yes. 

Mr.  BUTLER— I  should  like  to  hear  the  judgment  of  the 
Senate  unon  this. 

The  Chief  Justice— Counsel  will  please  put  the  question 
in  writing  if  any  Senator  desires  it.  If  not,  the  witness 
Will  proceed. 

Senator  HOWARD  asked  that  the  question  might  be  re- 
duced to  writing. 

The  question  having  been  reduced  to  writing,  was  read, 
as  follows:— "'State  what  conclusion  you  arrived  at  as  to 
the  proper  course  to  be  taken  to  accomplish  the  instruc- 
tions given  you  b}'  the  President?" 

Mr.  BUTLER— I  do  not  object  to  that.  What  I  objected 
to,  was  the  witness  putting  in  his  thoughts  and  his  reason- 
ing, by  which  he  came  to  a  conclusion.  What  he  did,  was 
one  thing;  what  he  thought,  what  lie  determined,  what  he 
wished  and  what  he  hoped,  depended  as  much  upon  his 
state  of  mind,  and  upon  whether  he  was  loyal  or  disloyal 
in  his  disposition  ;  that  we  do  not  want. 

The  Chief  Justice -The  Chief  Justice  will  direct  tho 
witness  to  confine  himself  to  the  conclusions  to  which  he 
came,  and  to  the  steps  which  he  took. 

Witness- Having  come  to  the  conclusion  that  the  most 
expeditious  way  of  bringing  the  question  in  controversy 
before  the  Supreme  Court,  was  to  apply  for  writ  of  habeas 
corpus  in  the  case,  of  General  Thomas.  The  case  was  in 
proper  shape  for  it;  I  had  a  brief  interview  with  the  At- 
torney-Gem ral  on  Monday  morning,  and  this  course  met 
bis  approval ;  I  then  proceed)  d  to  act  with  counsel  whom 
General  Thomas  had  eng  ig  >d  to  act  in  hi*  behalf  in  tho 
first  instance.;  in  order,  however,  to  procure  a  writ  of 
habeas  corpus  it  was  necessary  that  the  commitment 
should  be  made  by  a  court,  not  by  a  jn«tice  in  chambers, 
•r  bv  a  justi'-e  of  the  peace;  General  Thomas  had  been 
arrested  and  previously  examined  before  one  of  the  Jus- 
tices of  the  Supreme  Court  of  the  District  at  chambers,  and 
had  been  held  to  appear  for  further  examination  on  Wed- 
nesday, the  26th  ;  on  Wednesday,  the  26th,  the  Criminal 
Court  was  opened,  Chief  Justice  Cartter  presiding,  and  ho 
announced  that  he  would  then  proceed  to  the  examination 
of  'he  case  against  General  Thomas. 

Mr.  BUTLER— We  object  to  any  proceeding  in  court 
being  proved,  other  than  by  the  records  of  the  court. 

Mr.  CURTIS— We  wish  the  witness  to  otato  what  ho 
did  in  court.  It  may  have  resulted  In  a  record  and  it  may 
not.   Until  wo  know  what  ho  did  wo  cannot  tell  whothor 


it  resulted  in  a  record  or  not.  Tnere  may  have  been  an 
ineffectual  attempt  to  get  into  court. 

Mr.  BUTLER— I  call  your  attention,  Mr.  President  and 
Senators,  to  the  ingeniousnees  of  that  speech.  The  wit* 
ness  testified  that  the  court  had  opened,  and  lie  was  e^ing 
on  to  say  what  the  Chief  Justice,  Cartter,  announced  in  a 
criminal  court. 

Mr.  CUR  ITS,  interposing— Will  the  honorable  m mager 
give  me  one  moment.  I  said,  and  intended  to  be  so  un- 
derstood, that  there  was  a  Chief  justice  sitting  inamfb- 
gisterial  capacity,  and  also,  as  Mr.  Cox  stated,  he  was  sit- 
ting there  holding  the  criminal  court.  What  we  desire  to 
prove  is  that  there  was  an  effort  made  by  Mr.  Cox  to  get 
this  case  transferred  from  the  Chief  Justice,  in  his  capacity 
as  magistrate,  into  and  before  the  Criminal  Court,  and  we 
wish  to  show  what  Mr.  Cox  did  in  order  to  obtain  that. 

Mr.  BUTLER-If  the  Senate  were  to  try  Chi  f  Justice 
Cartter  as  to  whether  he  did  right  or  wrong,  I  only  desire 
that  he  shall  have  counsel  here  and  be  allowed  to  defend 
himself.  I  never  heard  of  the  proceedings  of  a  court,  or  of 
a  magistrate,  attempted  to  be  proved  in  a  tribunal  where 
he  was  not  on  trial,  by  the  declarations  of  the  counsel  for 
the  criminal. 

The  Chief  Justice— The  counsel  will  reduce  the  question 
to  writing,  and  the  Chief  Jastice  will  submit  it  to  the 
Senate. 

The  question  being  reduced  to  writing,  was  read,  as  fol. 
lows:— "What  did  you  do  toward  getting  out  a  writ  of  ha- 
beas corpus  under  the  employment  of  the  President?" 

Mr.  BUTLER— That  is  not  the  question  that  we  have 
been  debating  about.  I  made  an  objection,  Mr.  President, 
that  the  witness  should  not  state  what  took  place  at  court, 
and  now  counsel  puts  a  general  question  which  evades 
that. 

Mr.  EVARTS— Our  general  question  is  intended  to  draw 
out  what  took  place  in  court. 
Mr.  BUTLER— Then  we  object. 

Mr.  EVARTS— Then  we  understand  you,  but  I  do  not 
want  to  be  catechised  about  it. 

The  Chief  Justice  put  the  question  to  the  court,  as  to 
whether  the  testimony  would  be  admitted. 

Mr.  BUTLER- 1  ask  that  there  be  added  to  the  miestton 
these  words :— '  This  being  intended  to  cover  what  the 
witness  heard  in  court." 

Mr.  EVARTS— The  question  needs  no  change  whatever. 
It  is  intended  to  call  out  what  the  witness  did  towards 
getting  out  a  writ  of  habeas  corpus,  and  it  covers  what  lie 
did  in  court,  the  very  place  to  do  it. 

Mr,  CURTIS— If  any  change  or  addition  is  to  be  made  to 
the  question,  I  should  like  to  alter  the  word  "court,"  be- 
cause there  may  be  a  double  meaning  to  that.  What  was 
done  or  intended  to  be  done  was  before  a  magistrate. 

Mr.  BUTLER-Sitting  as  a  judge? 

Mr.  CURTIS— Sitting  as  a  magistrate. 

The  question  was  then  modified  so  as  to  read,  "What 
did  vou  do  towards  getting  out  a  habeas  corpuB  under  tho 
employment  of  the  President?" 

The  yeas  and  nays  were  taken  and  resulted— Yeas,  27; 
navs,  23,  as  follows:— 

Yeas.— Messrs.  Anthony.  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fessenden,  Fowler,  Frelinghuvsen, 
Grimes,  Hendricks,  Johnson,  McCreery,  Morrill  (Me.), 
Morton,  Norton,  Patterson  (V.  H.),  Patterson  (Tenn.i, 
Ross,  Sanlsburv,  Sherman.  Spraguo,  Sumner,  Trumbull, 
Van  Winkle.  Vickers.  Wittey— 27. 

Nay8.— Messrs.  Cameron.  Cattell,  Chandler,  Conkliug, 
ConnesB,  Cragin,  Drake,  Edmunds.  Ferry,  Harlan,  How- 
ard, Howe.  Morgan.  Morrill  (Vt.),  Nye,  Pomeroy.  Ramsey, 
Stewart,  Thaver,  Tipton,  Williams, "Wilson  and  Yates— 23. 

So  the  que  .tion  was  admitted. 

Witness— When  the  Chief  Justice  announced  that  he 
would  proceed  as  an  examining  justice  to  investigate  the 
case  of  General  Thomas,  not  as  holding  court,  onr  first  ap- 
plication to  him  was  to  adjourn  the  investigation  to  the 
Criminal  Court,  in  order  to  have  the  action  of  that  court; 
after  some  little  discussion  the  application  was-  refused: 
our  next  effort  was  to  have  General  Thomas  committed 
to  prison,  in  order  that  we  might  apply  to  that  court  for  a 
writ  of  habeas  corpus,  and  upon  hi?  being  remanded  by 
that  court,  if  it  should  hi  done,  we  might  follow  up  the 
application  by  one  to  the  Supreme  Court  of  the  United 
Stat3s;  the  counsel  who  represented  the  government, 
Messrs.  Carpenter  and  Riddle,  applied  to  the  court  then 
for  a  postponement. 

Mr.  BUTLER  (to  the  witness)— Stop  a  moment. 

To  the  Chief  Justice— Does  this  ruling  apply  to  what  was 
done  bv  others? 

The  Chief  Justice— If  it  is  a  part  of  the  same  transact 
tion,  the  Chief  Justice  conceives  that  it  comes  within  the 
ruling. 

The  witness  then  proceeded :— Tho  Chief  Justice  having 
indicated  the  intention  to  postpone  the  examination,  we 
directed  General  Thomas  to  decline  giving  bail  for  his  ap- 
pearance, and  to  surrender  himself  into  custody,  and  wo 
announced  to  the  Judrte  that  he  was  in  custody,  and  then 
presented  to  the  Criminal  Court  an  application  for  tlia 
writ  of  habeas  corpus  ;  the  counsel  on  the  other  side  ob- 
jected that  General  Thomas  could  not  put  himself  into 
custody,  and  that  thev  did  not  desire  that  lie  should  be  do» 
tained'in  custody;  the  Chief  Justice  also  declared  that 
he  would  not  restrain  General  Thomas  of  his  li- 
berty, nor  hold  him,  nor  allow  him  to  bo  held 
in  custody ;  supposing  that  he  must  either  be  committed  or 
finally  discharged;  we  then  claimed  that  he  should  bo 
discharged,  not  snppo-ing  that  the  conned  on  the  other 
side  would  consent  to  it,  but  supposing  that  that  would 
bring  about  his  commitment,  and  that  thuB  wo  would 
have  an  opportuniy  of  getting  the  habeas  corpus ;  thev 
made  no  objection,  however,  to  bis  final  discharge,  and 
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accordingly  the  Chief  Justico  did  discharge  him  ;  Imme- 
diately after  that  I  went  in  company  with  the  counsel 
whom  he  emploved.  Mr.  Merrick,  to  the  President's  house, 
and  reported  our  proceedings  and  the  result  to  the  Presi- 
dent; Fie  then  urged  us  to  proceed. 

Mr.  BUTLER  to  the  witness-Wait  a  moment. 

To  the  Chief  Justice-  Shall  wo  have  another  interview 
Vith  the  President  put  in?  „ 

The  Chief  Justice  to  the  witness— What  date  was  that? 
A.  It  was  the  26th  of  February,  immediately  after  the 
court  adjourned.  ,  , 

Mr.  CURTIS— We  propose  to  show  that  having  made  his 
report  to  the  President  of  the  failure  of  the  attempt,  he 
then  received  from  the  President  other  instructions  on  that 
eubtect  to  follow  up  the  attempt  in  another  way. 

Mr.  BINGHAM— Do  I  understand  that  this  interview 
With  th<»  Pre-ident  was  on  the  26th? 

Mr.  CURTIS— It  was.  ^  ,t 

Mr.  BINGHAM— Two  days  after  he  had  been  impeached 
by  the  House  of  representatives? 

Mr.  CIRITS-Yes. 

Mr.  BINGHAM  -Two  davs  after  he  wa?  presented,  and 
fou  are  asking  the  President's  declarations  to  prove  his 
own  innocence? 

Mr.  CURTIS—  We  do  not  ask  for  hia  declarations,  wo 
ask  for  his  arts. 

Mr.  PI"  I  LK R— Two  davs  after  hia  assignment  at  this 
bar?   We  ask  for  a  vote  of  the  Senate. 

The  Chief  Justice— The  Chief  Justice  mar  have  misun- 
derstood the  ruling  of  the  Senate,  but  he  understands  it  to 
be  this :— That  facts  in  relation  to  the  intention  of  the  Pre- 
sident to  obtain  a  legal  remedy,  commencing  on  the  22d, 
mav  be  pursued  to  the  legitimate  termination  of  that  par- 
ticular transaction,  and,  therefore,  the  Senate  has  ruled 
that  the  witness  may  go  on  and  testify  until  that  particu- 
lar transaction  comes  to  a  close.  Now  the  offer  is  to  prove 
the  conversation  after  the  termination  of  that  effort  in  the 
District  Court.  The  Chief  Justice  does  not  think  that  that 
is  the  view  of  the  Senate,  but  he  will  submit  the  question 
to  the  Senate.  ,  , 

The  question  was  submitted,  and  the  evidence  waB  ruled 
©at  without  a  division. 

By  Mr.  CUKTIS-Q.  After  von  had  reported  to  the  Pre- 
sident, as  von  have  stated,  did  you  take  any  further  step, 
or  do  any  further  act,  in  reference  to  raising  the  question 
of  the  constitutionality  of  She  law,  or  the  Tenure  of  Office 
act? 

Mr.  BUTLER— If  what  tho'President  did  himself  after 
he  was  imneached  after  the  22d  of  February  cannot  be 
g[vt 


en  in  evidence.  I  do  not  see  that  what  hia  counsel  did 
for  him  can  be.   It  is  onlv  one  step  further. 

Mr.  EVARTS— We  may,  at  least,  put  the  question,  I 
suppose. 

Mr.  BUTLER— The  question  was  put,  and  I  objected 
to  it. 

Mr.  EVARTS— It  was  not  reduced  to  writing. 

Bv  direction  of  the  Chief  Justice,  the  question  was  put 
in  writing,  as  follows :— After  v-ou  had  reported  to  the 
President  the  result  of  your  efforts  to  obtain  a  writ  of 
habeas  corpus,  did  vou  do  anv  other  act  in  pursuance  of 
the  original  instructions  von  had  received  from  the  Presi- 
dent on  Saturday  to  contest  the  right  of  Mr.  Stanton  to 
continue  in  the  office?   If  bo.  state  what  the  acts  were? 

The  Chief  Justice  thinks  the  question  inadmissible,  with- 
in the  last  vote  of  the  Senate,  but  will  put  it  to  the  Senate, 
if  any  Senator  dcires  it. 

Mr.  DOO LITTLE  a-ked  a  vote. 

Bv  re  | n est  of  Mr.  SHERMAN,  the  fifth  article  was  read 
by  the  Secretary. 

Mr.  EVARTS  said  it  was  proposed  to  show  a  lawful  in- 
tent. 

Mr.  HOWE-  If  it  is  proper,  I  would  like  the  first  ques- 
tion addressed  to  the  witness  read  again. 
The  <  Jhief  Justice— On  which  tho  ruling  took  place  ? 
Mr.  HOWE  —No. 

Mr.  EVARTS— The  offer  to  prove? 

Mr.  HOWE  -The  offer  to  prove. 

The  offer  to  prove  was  agaiu  read. 

The  Chief  Justice  decided  that  under  the  fifth  article  on 
the  question  of  intent,  the  question  was  admissible. 

Mr.  HOWARD  asked  that  the  question  be  put  to  the  Sen- 
ate, and  the  question  was  admitted  by  the  following  vote: 

Ykas.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fessenden.  Fowler,  Grimes,  Hendricks, 
Howe.  Johnson,  McCreery,  Morrill  (Me.).  Morton,  Norton, 
Patterson  (N.  H.),  Patterson  (Tenn.),  Ro  s,  Saiil->b  iry. 
Sherman,  Sprague,  Sumner,  Trumbull,  Van  Winkle, 
Vickers  and  Willey— 27. 

N  ayr. — Messrs.  Cameron.  Cattell,  Chandler,  Conkling, 
C  inness,  Cragiu,  Drake,  Edmunds,  Ferry,  Frelinehuysen, 
Harlan.  Howard,  Morgan,  Morrill  (Vt.),  Nye.  Pomcroy, 
Kamsev.  Stewart,  Thayer,  Tipton,  Williams,  Wilson  and 
Yates— 23. 

Witness— On  the  same  day  or  the  next,  the  21st,  I  filed 
an  information  in  the  nature  of  a  </uo  warranto;  I  think  a 
delay  of  one  dav  occurred  in  the  effort  to  procure  certi- 
fied coi  ies  of  General  Thomas*  commission  as  secretary 
of  War  ad  interim;  I  then  applied  to  the  District  At- 
torney to  sign  the  information  in  the  nature  of  a  qtio  war- 
ranto, and  he  declined  to  do  so  without  instructions  from 
the  President  or  Attorney-General;  this  fact  was  commu- 
nicated to  the  Attorney-General,  and,  the  papers  were 
sent  to  him,  and  we  also  gave  it  as  our  opinion  that  it 
Would  not  he- 
Mr.  BUTLER— Stop  a  moment;  we  objoct to  the  opinion 


done  after  thia  time.  A  Nothing  was  done  alter  that 
time  by  me. 

On  motion  of  Mr.  CONNESS,  the  Senate  took  a  recess 
of  fifteen  minutes,  at  half-past  two. 

After  the  recess  the  witness  was  cross-examined  by  Mr. 
BUTLER. 

Q.  Have  you  practiced  in  Washington  always?  A. 
Yes,  sir. 

Q.  Were  anv  other  counsel  associated  with  you  by  the 
President?   A.  No,  sir,  not  to  my  knowledge. 

Q.  Were  you  counsel  in  that  case  for  the  President,  or 
for  General  Thomas?  A.  I  con-idcred  myself  counsel  for 
the  President. 

Q.  Did  you  so  announce  yourself  to  Chief  Justice 
Cartter?   A.  I  did  not. 

Q.  Then  you  appeared  before  him  as  counsel  for  Gon» 
Thomas?   A.  I  did  in  that  proceeding. 

Q.  And  he  did  not  understand  in  any  way  so  far  as  yon 
knew  that  vou  were  desiring  to  do  anything  there  in  be- 
half of  the  President?  A.  I  had  mentioned  the  fact  that 
I  had  been  sent  for  to  take  charge  of  some  proceedings. 

Q.  As  counsel  for  the  President?  A.  Yea.  sir;  that  I  had 
been  sent  for  by  the  President. 

Q.  But  did  you  tell  him  that,  vou  were  coiniriT  into  this 
court  as  counsel  for  the  President?   A.  No.  I  did  not 

Q.  In  any  of  your  discussions  of  questions  before  the 
court,  did  you  inform  the  court  or  counsel  that  you  de- 
sired to  have  the  case  put  in  frame  so  that  vou  could  get 
the  decision  of  the  Supreme  Court?  A.  I  don't  think  I  dioV 
Q.  Had  they  any  means,  either  court  or  counsel,  of 
knowing  that  that  was  the  President's  purpose  or  yours, 
so  lar  as  vou  were  concerned?  A.  Oirfy  by  the  habeas 
corpus  spoken  of  in  General  Thomas'  aiywer. 

iniei 


S.  Nothing,  onlv  what  they  misrht 
no  conversation  with  them  whatever 


?  A.  Yes,  sir;  I 


given  to  the  Attornev  General 
Mr.  BVARTS— We  don 


on't  insist  upon  it. 
Mr.  CURTIS— You  can  now  proceed  to  state  what  was 


Q.  I  am  not  speaking  of  conversations  with  counsel  ouK 
side  of  the  court,  but  I  am  Bpeakiug  of  the  proceedings  in 
court?   A.  No,  sir. 

Q.  And,  so  far  as  the  proceeding  in  court  were  concerned, 
there  was  no  intimation,  direct  or  indirect,  that  there  was 
any  wish  on  the  part  of  the  President  or  the  Attorney- 
General  to  make  a  case  to  test  the  constitutionality  or  the 
propriety  of  any  law?  A.  There  was  none  that  I  rcmem* 
ber  in  the  presence  of  the  Judge  on  the  bench  at  that  time 
other  than  private  intimations. 

Q.  Your  private  intimations  I  have  not  asked  for;  were 
there  any  to  the  counsel  that  appeared  on  the  other  side? 
A.  No,  sir. 

Q.  Then,  so  far  as  you  know,  the  counsel  on  the  other 
side  would  only  treat  this  as  a  question  of  the  rights  of 
personal  liberty  of  Mr.  Thomas?   A.  Yes,  sir. 

Q.  Well,  sir,  it  being  your  desire  to  have  that  question 
tested,  ami  as  you  appeared  for  Mr.  Thomas,  and  as  it 
must  have  been  done  by  consent  of  the  other  side,  the  pro- 
secutor, why  didn't  you  speak  to  the  opposite  counsel,  and 
ask  to  have  it  put  in  frame  for  that?  A.  Because  I  didn't 
think  they  would  consent  to  it ;  we  didn't  want  to  let  them 
know  what  our  object  was. 

Q.  Then  you  m  ant  to  conceal  your  object?  A.  We 
rather  did;  they  seemed  to  divine  it  from  the  course  they 
took. 

Q.  You  sav  you  prepared  papers  for  an  information  in 
the  nature  of  a  qno  warrantot  A.  Yes,  sir. 

Q.  Wuat  day  was  that?  A.  That  was  either  on  Wednes- 
day the  2ijth  or  on  the  next  day. 

Q.  26th  or  27th  of  February?  A.  I  think  it  was  on  the 
27th 

Q.  And  that  was  after  the  President  was  impeached?  A, 
Yes,  sir. 

Q.  Did  you  see  the  President  between  the  time  that  yon 
reported  to  him  and  the  time  when  you  got  this  paper? 
A.  I  did  not,  t-ir ;  I  have  never  seen  him  since. 

Q.  You  prepared  that  paper?  A  Yes,  sir.  and  carried 
it  to  the  Attorney-General,  to  the  District  Attornev ;  I 
spoke  to  him,  and  he  said  he  must  have  some  order  from 
the  Attomev-Gen.-ral,  or  the  President. 

Q.  Yes,  sir ;  and  then  you  went  to  the  Attorney-General? 
A.  I  sent  the  papers. 

Q.  Did  you  send  a  note  with  them?  A.  I  don't  recoV 
lect;  I  sent  the  information,  either  verbal  or  written. 

Q.  Who  did  you  send  it  by?  A.  By  Mr.  Merrick  or  Ms. 
Bradley. 

6,  What  Bradley?  A.  The  elder. 

Q.  Was  he  concerned  in  the  matter?  A.  He  appeared  In 
court  with  us,  merely  as  adviser  to  General  Thomas. 

Q.  Joseph  R.  Bradley  appeared  in  the  District  Court  as 
attorney?  A.  He  appeared  in  person,  but  not  in  the 
character  of  attorney. 

Q.  Did  he  say  anything?  A.  Nothing  to  the  court. 

Q.  Is  that  the  man  that  was  disbarred?  A.  The  same; 
so  that  he  could  not  appear. 

Q.  Well,  after  you  sent  these  papers  to  the  Attorney- 
Genci  al,  did  you  ever  get  them  back?  A.  I  did. 

Q.  When?  A.  A  few  days  ago. 

Q.  By  a  tew  days  ago,  when  do  you  mean  ;  since  you 
have  been  summoned  a?  a  witness?  A.  I  think  not. 

Q.  Just  before,  I  believe,  preparatory  to  vour  being  sun> 
moned  as  a  witnes?  A.  No,  not  that  I'm  aware  of. 

Q.  After  this  case  was  opened?   A.  After. 

How  long  after?  A.  I  couldn't  say ;  I  think  it  was 
four  or  five  davH  ago. 

Q.  Have  you  had  any  communication  with  the  Attor- 
ney-General about  them  between  the  time  when  you  sent 
them  and  the  time  when  you  read  them?  A.  None  in 
person 

Q.  Had  you  in  writing?   A.  No,  sir. 
Q.  Then  vou  had  none  in  anyway?   A.  Yes,  sir;  Ma, 
Merrick  did ;  it  was  more  convenient  for  him  to  see  him. 
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Q.  Of  which  you  only  know  from  what  he  said?  A. 
Yes,  sir. 

Q.  They  were  returned  to  you ;  where  are  they  now? 
A-  I  have  them  in  my  pocket. 

Q.  Were  they  not  returned  to  you  for  the  purpose  of 
yotir  having  them  when  you  were  called  as  a  witness? 
A.  No.  sir ;  they  came  with  a  message. 

Q.  How  soon  before  you  were  summoned?  A.  Not  more 
than  a  da\-  or  two. 

Q.  On  the  same  day?   A.  I  think  a  day  or  two  before. 

Q.  To  vour  knowledge  have  those  papers  ever  been  pre- 
sented to  any  judge  of  any  court?   A.  i 'hey  have  not. 

Q.  Up  to  the  hour  that  we  are  speaking,  have  you  been 
directed,  either  bv  the  Attorney-General  or  by  the  Presi- 
dent, to  Dresent  them  to  any  judge  of  any  court?  A.  The 
papers  came  to  me  with  the  direction  to  use  them  as  Mr. 
Merrick  or  mvself  chose  in  our  discretion. 

6.  Verbal  or  written?   A.  Verbal,  to  Mr.  Merrick. 

Q.  But  Mr.  Merrick  was  not  associated  with  you  ascoun- 
BCl  for  the  President?  A.  He  was  not,  as  I  understood ;  he 
was  couuscl  for  General  Thomas. 

Q.  Was  this  movement  on  the  part  of  General  Thomas, 
for  the  information,  made  as  a  <iuo  warranto  t  A.  No, 
Bir ;  it  was  tiled  on  the  relation  of  General  Thomas. 

Q.  Have  von  received,  in  writing  or  verbally,  to  your- 
self, any  direction  either  from  the  President  or  the  At- 
torney-General, to  file  those  papers?  A.  No  positive 
orders. 

Q.  Any  positive  or  impositive  from  them  to  you?  A. 
Not  immediately, 

Q.  I  don't  mean  through  Mr.  Merrick?  A.  The  only 
Communication  I  received  was  through  him. 

Q.  From  whom  did  he  bring  you  a  direction  or  communi- 
cation? A.  From  the  Attorney- General. 

Q.  Who?   A.  The  Attornev-G<  neral. 

Q.  Who  is  that?   Q.  Mr.  Stanbery. 

Q.  And  this  was  rive  days  ago— why,  he  resigned  as 
Attorney-General  some  fortnight  ago!— How  did  he  come 
tts  Attorney -General  to  speak  by  order  of  the  President? 
A.  I  meant  Mr.  Stanbery. 

Q.  Have  you  ever  received  any  directions  through  Mr. 
Merrick  from  the  Attorney-General  ornciaRv,  as  a  direc- 
tion for  the  President's  counsel  through  Mr.  Merrick?  A. 
All  that  I  received  was— 

Fexcuse  me.  Q.  Have  you  received  any  communication 
through  Mr.  Merrick  or  anybody  else  from  the  Attorney- 
General  of  the  United  States— not  the  resigned  Attornev- 
General  of  the  United  States?  A.  I  have  not,  sir,  from  anv 
Other. 

Q.  And  you  have  not  received  any  from  him,  either  ver- 
bal or  otherwise,  while  he  was  Attorney-General  of  the 
United  States?   A.  I  have  not. 

Q.  When  you  handed  him  the  papers  was  he  the  Attor- 
ney-General? A.  I  believe  so,  sir. 

Q.  Could  you  not  be  certain  on  that  point?  A.  I  don't 
know  when  lie  resigned. 

Q.  And  the  resignation  made  no  difference  in  your  ac- 
tion? A.  I  don't  tbink  he  had  resigned  at  that  time ;  I  am 
very  sure  the  papers  were  sent  to  him  within  two  or  three 
days  after  the  discharge  of  General  Thomas. 

Q.  And  were  returned  by  him  to  you  within  four  or  five 
flays?   A.  Yes.  sir. 

Q.  Four  or  tive  days  from  when?  after  he  resigned?  A. 
I  think  it  was ;  yes,  sir. 

Q.  So  that  when  you  told  us  Mr.  Merrick  had  brought  it 
from  the  Attorney-General  it  was  from  Mr.  Stanbery?  A. 
Yes,  sir. 

Q.  You  have  received  no  communication  from  the  Pre- 
sident or  Attorney-General  as  to  what  ehould  be  done  with 
this  proceeding?   A.  No,  sir. 

Q.  Then,  so  tar  as  you  know,  there  has  not  been  any  di- 
rection or  any  effort  from  the  Attorney-General  or  the  Pre- 
sident, leaving  out  Mr.  Stanbery,  who  is  not  Attoruey- 

2eneral  now,  to  have  anything  done  with  these  papers? 
.  There  has  been  no  direction.  1  know. 
Q.  No  communication?   A.  No  communication  since  the 
paper  was  forwarded  to  me,  to  go  to  the  court  for  a 
moment. 

Q.  Did  Mr.  Merrick  or  yourself  make  a  motion  to  have 
ftlr.  Thomas  discharged?  A.  Yes,  sir. 

Q.  Was  he  not  in  custody,  under  his  recognizance,  up  to 
the  time  of  making  that  motion?  A.  He  claimed  that  ho 
was,  but  the  other  f-idc  denied  it. 

Q.  And  to  settle  that  question  you  moved  a  discharge? 
A.  Yes,  sir. 

Q.  Ami  that  was  granted?   A.  It  was. 

Q.  Did  you  make  that  motion?   A.  Yes,  sir. 

Q.  So  that,  in  fact,  General  Thomas  was  discharged 
from  custody  on  the  motion  of  the  President's  counsel? 

Mr.  CURTIS— Hfl  has  not  said  that. 

Mr.  BUTLER— Excuse  me. 

If  he  wan  not  discharged  from  custody  what  was  ho 
discharg  d  from?  A.  Discharged  from  any  further  deten- 
tion or  examination. 

He  could  not  be  detainod  without  being  in  custody, 
Could  he?   A.  Not  very  well. 

Q.  Then,  I  will  repeat  the  question  upon  which  I  was  in- 
terupted,  whether,  in  fact,  Mr.  Cox,  Mr.  Thomas  was  not 
discharged  from  custody,  from  detention,  from  further 
being  held  to  answer  on  that,  complaint  upon  tho  motion 
of  the  President*!  counsel?   A.  He  was.  sir. 

Q.  Now,  then,  sir,  was  that  information  signed  bv  anv 
Attorney-General,  past,  present  or  to  coinc,  bo  far  as  you 
know?   A.  No,  bir. 

Richard  T.  Merrick,  sworn  on  behalf  of  respondent— -Ex- 
amined >>v  Mr.  CURTIS— Q.  Where  do  you  reside?  A.  I 
fCfide  In  this  citv. 

Q.  What  is  your  profession?  A.  I  am  a  lawyer,  sir. 


tP.  How  long  have  you  been  in  that  profession?  A. 
Nineteen  or  twenty  years,  sir. 

Q.  Were  you  employed  professsonally  in  any  way  in 
connection  with  the  matter  of  General  Thomas  before 
Chief  Justice  Cartter9  A.  I  was  employed  by  General 
Thomas  on  the  morning  of  the  22d  of  February  to  appear 
in  the  proceeding  about  being  brought  before  Chief  Justice 
Cartter. 

Q.  In  the  course  of  that  day,  the  22d  of  February,  did 
you  have  an  interview,  in  company  with  General  Thomas 
or  otherwise,  with  the  President  of  the  United  States  ? 
A.  I  went  to  the  President's  house  for  the  purpose  of  tak- 
ing to  the  President  the  affidavit,  &o.,  filed  by  General 
Thomas,  and  communicating  to  the  President  what  had 
transpired  in  regard  to  the  case. 

Q.  Did  you  communicate  to  him  what  had  transpired  in 
regard  to  the  case  ? 

Mr.  BUTLER  -I  submit,  Mr.  President,  that  that  is 
wholly  immaterial;  the  Senate  ruled  in  the  President's 
acts  in  employing  Mr.  Cox  as  his  counsel.  Put  what  com- 
munication took  place  lietween  the  President  and  Mr. 
Meirick.  who  verj'  frankly  tells  us  that  he  was  employed 
bv  Geucral  Thomas  as  his"counsel,  I  think  cannot  be  evi- 
dence. 

The  Chief  Justice  was  understood  to  rule  the  question 

admissible. 

Mr.  CURTIS— Q.  State  whether  you  communicated  to 
the  President,  in  the  presence  of  General  Thomas,  what 
had  transpired  in  reference  to  the  ca*e.  A.  Mv  recollec- 
tion is  that  I  communicated  what  bad  transpired  to  the 
President,  in  the  absence  of  General  Thomas;  that  he  was 
not  at  the  Executive  Mansion  when  I  called;  that  during 
the  interview  General  Thomas  arrived,  and  the  same 
communication  w  is  then  made  in  a  general  conversation, 
in  which  the  Attorney-General.  Mr.  Stanbery,  the  Presi- 
dent, General  Thomas"  and  mvself  participated. 

Q.  Please  state  whether,  either  from  the  Pre-ident  him- 
self or  from  the  Attornev-General,  in  his  presence,  you  re- 
ceived afterwards  any  instructions  or  suggestions  as  to  the 
course  to  be  pursued  by  you  in  General  Thomas'  case?  In 
the  first  place  you  may  fix.  if  you  please,  the  hour  oj  the 
day  when  this  occurred  on  the  22d?  A.  I  think  the  pro- 
ceedings before  Chief  Justice  Cartter  at  chambers,  took 
place  between  ten  and  half-past  ten,  to  the  best  of  my  re- 
collection, about  half-oast,  and  immediately  after  they 
concluded,  and  they  extended  over  a  very  short  period ;  I 
ordered  copies  of  the  papers  to  be  made,  and  as  soon  as 
they  were  made,  I  took  them  to  the  Executive  mansion  ;  I 
think  I  occupied  probably  from  thirty  minutes  to  an  hour 
to  make  the  copies,  and  my  impression  is  I  reached  the 
Executive  mansion  about  noon. 

Q.  Now  you  can  answer  the  residue  of  the  question, 
whether  you  received  either  from  the  President  Himself 
or  the  Attorney-General  in  the  presence  of  the  President, 
any  directions  or  suggestions  as  to  the  course  to  be  taken 
bv  you  as  counsel  in  the  case? 

Mr.  BUTLER  to  Mr.  CURTIS— Q.  Do  you  ask  now  for 
the  conversations? 

Mr.  CURTIS— I  ask  for  directions  to  this  gentleman.  I 
do  not  care  how  far  it  goes. 

Mr.  BUTLER— I  think,  sir,  these  conversations  cannot 
be  put  in.  This  is  not  the  employing  and  sending  there 
of  his  counsel  to  do  anything,  but  giving  directions  as  to 
how  General  Thomas*  counsel  are  to  try  this  case. 

Mr.  CURTIS— I  suppose  it  depends  upon  what  was  said, 
Thev  might  amount  to  "verbal  acts,"  as  they  are  called  in 
the  books,  if  this  gentlcmitfe  so  received  and  acted  upon 
them.  I  suppose  they  then  passed  out  of  the  ram»e  of 
declarations.  The  question  is  whether  he  received  direc- 
tions or  suggestions  from  tho  President  or  the  Attorney- 
General. 

Mr.  BUTLER— The  difficulty  is  this.  It  is  not  the  mere 
question  of  the  difference  between  acts  and  declarations, 
although  declarations  make  It  one  degree  farther  off.  #  My 
proposition  is  that  the  President's  act-*,  in  giving  direc- 
tions to  General  Thomas'  counsel  to  defend  General 
Thomas.that  counsel  not  being  employed  by  the  President, 
cannot  be  evidence,  whether  acts  or  declarations. 

Mr.  EVARTS— Itdoes  not  follow  that  these  instructions 
were  to  defend  General  Thomas.  The  first  of  the 
inquiry  i«,  that  the  instructions  were  to  make  in- 
vestigations, that  this  proceeding  being  such  as  could 
be  taken  on  behalf  of  the  President,  you  cannot  an- 
ticipate what  the  answer  may  be.  An  oiler  to  show  that 
the  Attorney-General,  in  the  presence  of  the  President,  an 
soon  as  the  report  of  the  situation  of  this  case  of  General 
Thorn  is  was  made,  gave  certain  instructions  to  this  gen- 
tleman of  the  profession,  in  reference  to  grafting  upon  that 
case  the  act  of  having  a  habeas  corpus. 

Mr.  BUTLER— I  do  not  propose  to  argue  it;  the  state- 
ment of  it  is  enough.  The  President  ha-<  no  more  right  to 
direct  General  Thomas'  lawyer  than  to  direct  me.  and 
thereupon  thev  do  not  offer  the  declarations  of  the  Presi- 
dent, but  they  offer  the  declarations  of  the  President's 
1 1  wyer  Att  >rney-Gencral  Stanbery,  now  his  counsel -to 
be  put  Into  the  case ;  there  ib  no  fact  on  earth  that  to  them 
is  anv  good  in  that  way. 

The  offer  of  ovidenco  was  reduced  to  writing,  as  fol- 
lows:— 

"We  offer  to  prove  that  at  the  hour  of  twelve  o'clock, 
noon,  on  the  '.'M  of  February,  on  tho  first  communication 
with  tho  Presi  lent  as  to  tho  situation  of  General  Thomas* 
case,  the  President,  or  tho  Attorney-General  in  his  pre- 
sence, gave  the  witness  certain  directions  as  to  obtaining  a 
writ  of  habeas  corpus  for  the  purpose  of  testing,  judi- 
cially, the  right  ol  Mr.  Stanton  to  continue  to  hold  the 
office  of  Secretary  of  War  against  the  authority  of  the 
Pre-ident." 

The  Chief  Justice  decidod  that  the  proof  waB  admissible 
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within  the  rule  adopted  by  the  Senate,  but  said  that  ho 
would  put  the  question  to  the  Senate  if  any  Senator  de- 
sired it. 

No  vote  beinc  called  for.  the  examination  was  resumed. 

Mr.  CURTI3— The  question  is,  whether  the  President,  or 
the  Attorney-General  in  his  pretence,  Rave  you  any  in- 
structions in  refereuco  to  the  proceedings  to  obtain  a  writ 
of  habeas  corpus  to  test  the  right  of  Mr.  Stanton  to  hold 
the  office  coutrary  to  the  will  of  the  President?  A.  The 
Attorney-General,  on  learninc  from  me  the  situation  of 
the  case,  asked  if  it  was  possible  in  any  wav  to  get  it  into 
the  Supreme  Court  immediately;  I  iold  him  I  was  not 
prepared  to  answer  that  question.  He  then  said  :— "Look 
at  it,  and  see  whether  or  not  you  can  take  it  up  to  the 
Supreme  Court  immediately  on  habeas  corpus,  and  have 
the  decision  of  that  tribunal."   And  I  told  him  I  would. 

Q.  Subseonent  to  that  time,  had  you  come  into  commu- 
nication with  any  gentlemen  acting  as  counsel  for  the 
President,  in  relation  to  that  matter?  A.  I  examined  the 
Question  as  requested  by  the  Attorney-General,  and  on 
the  evening  or  afternoou  of  the  22d,  and  I  think,  within 
two  or  three  hours  after  I  had  seen  him,  I  wrote  him  a 
note. 

Mr.  BUTLER— We  object  to  the  contents  of  the  note 
being  given  aa  evidence. 

Mr.  CU  K  ITS  to  the  witness— Stating  the  result?  Wit- 
ness.  Stating  the  result  of  that  examination. 

Mr.  BUTLER— Whatever  is  in  that  note,  you  must  not 
state. 

Mr.  CURTIS  to  the  witness- -Yon  wrote  him  a  note  on 
that  subject?  Witness— I  wrote  him  a  note  on  that  sub- 
ject, the  following  Monday  or  Tuesday,  tin?  being  Satur- 
day ;  I  met  Mr.  Cox.  who  was  the  counsel  for  the  Presi- 
dent, as  I  understood,  and  in  consultation  with  him  I  com- 
municated to  him  the  conclusion  I  had  arrived  at  in  the 
course  of  the  examination  on  the  Saturday  previous ;  we 
having  come  to  the  same  conclusion,  agreed  to  conduct  the 
case  together  in  harmony,  with  a  view  to  accomplish  the 
contemplated  result  of  taking  it  to  the  Supreme  Court  by 
a  habeas  corpus. 

Q.  State  now  anything  which  you  and  Mr.  Cox  did  for 
the  purpose  of  accomplishing  that  result?  A.  Having 
formed  our  plan  of  proceeding  we  w^ent  into  court  on  the 
day  on  which,  according  to  the  Dond,  General  Thomas 
was  to  appear  before  Judge  Cartter,  in  chambers.  That 
was,  I  think,  on  Wednesday,  the  25th,  if  I  am  not  mista- 
ken. Can  I  state  what  transpired? 

Mr.  CURTIS— Yes,  so  far  as  regards  your  acts. 

Mr.  BUTLER— I  respectfully  submit  once  again.  Mr. 
President,  that  the  acts  of  General  Thomas's  counsel,  un- 
der the  direction  of  the  Attorney-General  after  the  Presi- 
dent was  impeached,  cannot  be  put  in  evidence. 

Witness— Will  von  allow  me  to  make  a  correction? 

Mr.  CURTIS— Certainly. 

Witness— You  asked  when  I  next  came  in  contact  with 
any  one  representing  the  President.  I  should  nave  stated 
that  on  Tuesday  night,  by  appointment,  I  had  an  inter- 
view with  the  President  on  the  subject  of  this  case,  and 
of  the  proceedings  to  be  taken  on  the  following  day. 

Mr.  BUTLER— I  don't  see  that  that  alters  the  question, 
which  I  request  mav  be  reduced  to  writing  before  1  argue 
it,  because  1  have  argued  one  or  two  questions  to-day,  and 
then  found  other  questions  put  in  their  place. 

The  Chief  Justice— Counsel  will  please  reduce  the  ques- 
tion to  writing. 

The  question  being  reduced  to  writing,  read  as  follows  :— 

"What,  if  anything,  did  you  and  Mrt-Cox  do  iu  relation 
to  accomplishing  the  result  you  have  spoken  of?" 

Mr.  BUTLER— Does  that  include  what  was  done  in 
court? 

Mr.  CURTIS-It  includes  what  was  done  before  Chief 
Justice  Cartter. 

The  Chief  Justice— The  Chief  Justice  thinks  it  com- 
petent, but  he  will  put  it  to  the  Senate  if  any  Senator  de- 
sires it. 

No  vote  having  been  called  for,  the  question  was  allowed 
to  be  put  to  the  witness. 

Witness— To  answer  that  question,  it  is  necessary  I 
should  state  what  transpired  before  the  Judge  in  chambers 
and  in  court  on  Wednesday,  when  all  that  we  did  was 
done  to  accomplish  that  result;  we  went  into  the  room  in 
the  City  Hall  in  which  the  Criminal  Court  held  its  session 
iu  the  moruiug ;  Judge  ( Jartter  was  then  holding  the  term  of 
the  Criminal  Court,  and  the  Criminal  Court  was  regularly 
adjourned ;  after  some  business  of  the  Criminal  Court  was 
discharged,  the  Chief  Justice  announced  that  he  was 
readv  to  hear  the  case  ot  General  Thomas. 

The  question  was  then  suggested  whether  it  should  bo 
heard  in  chambers  or  before  the  court.  The  Chief  Juslico 
said  he  would  hear  it  as  in  chambers.  The  Criminal 
Court  not  having  been  then  adjourned,  the  case  was  there- 
upon called  up.  The  counsel  appearing  for  Mr.  Stanton, 
or  for  the  government,  Messrs.  Carpenter  and  Riddell, 
moved  that  the  case  be  continued  or  postponed  until  the 
following  day,  on  the  grounds  of  the  absence  of  one  or  two 
of  the  witnesses,  I  think,  and  on  the  additional  plea 
of  Mr.  Carpenter's  indisposition;  to  that  motion,  after 
a  consultation  with  my  associates,  Mr.  Cox  and  Mr. 
Joseph  H.  Bradley,  who  appeared  as  advisory  coun- 
sel for  General  Thomas,  I  arose  and  objected  to  a 
postponement,  stating  that  I  was  constrained  to  object, 
notwithstanding  the  plea  of  personal  indisposition,  to 
which  I  always  yielded,  and  that  I  objected,  now  for  the 
reason  that  this  was  a  case  involving  a  question  of  great 
public  interest  and  which  the  harmonious  action  of  the 

fovernment  rendered  necessary  to  be  speedily  determined, 
elaborated  that  view,  and  Mr.  Carpenter  replied,  repre- 
senting that  there  could  be  no  deti  i  uent  to  the  public  ser- 
vice, and  he  earnestly  urged  the  court  for  a  postponement. 


The  Chief  Justice  thereupon  remarked,  I  think,  that 
it  was  the  first  time  he  know  a  case  in  which  the 
plea  of  personal  indisposition  of  counsel  was  not 
acceded  to  bv  the  other  pide;  that  it  was  generally 
sufficient;  and,  he  went  on  to  remark  on  the  motion  fur- 
ther, insomuch  that  I  concluded  that  he  would  continae 
the  case  till  the  following  day.  As  soon  a3  he  said  that  ha 
would  continue  the  case,  wo  brought  forward  a  motion 
that  it  be  then  ad  journed  from  before  the  Chief  Justice  at 
Chambers  to  the  Cdef  Justice  holding  the  Criminal 
Court.  That  motion  was  argued  by  counsel  and  overruled 
by  the  Judge  at  Chambers,  not  iu  court.  We  then  sub- 
mitted to  the  Judge. 

Mr.  BUTLKR  interposing— Mr.  President,  I  wMi  simply 
to  be  understood,  so  that  I  may  clear  my  skirts  of  the  mat- 
ter, that  this  all  comes  in  und':r  our  objection,  and  under 
the  ruling  of  the  presiding  officer. 

The  Chief  Justice  (with  severe  dignity  in  his  tone) -It 
conies  in  under  the  direction  of  the  Senate  of  the  United 
States.  To  the  witness— Proceed,  sir. 

Witness— We  then  announced  to  the  Judge  that  General 
Thomas'  bail  had  surrendered  him,  or  that  he  was  in  the 
custody  of  the  Marshal,  and  the  Marshal  was  advancing  to- 
wards him  at  the  time ;  I  think  that  Mr.  Bradley  or  Mr.  Cox 
handed  me.  while  on  my  feet  and  while  making  that  an- 
nouncement, the  petition  for  the  habeas  corpus,  which  I 
then  presented  to  the  Criminal  Court,  which,  having 
opened  iu  the  morning,  had  not  yet  adjourned,  and  over 
which  the  Chief  Justice  was  presiding;  I  presented  the 
petition  for  the  habeas  corpus  to  the  Criminal  (Join  t,  re- 
presenting that  General  Thomas  was  in  the  custody  of  the 
Marshal,  and  I  asked  that  I  should  be  beard. 

Mr.  BUTLER— Was  that  petition  in  writing? 

Witness— That  petition  was  in  writing.  I  believe  I  said 
it  was  handed  to  me  by  one  of  my  associates;  and.  if  my 
recollection  serves  me  right,  I  have  seen  the  petition  since; 
it  was  not  signed  when  handed  to  me;  Genera)  Thomas 
and  Mr.  Bradley  were  sitting  immediately  behind  me ;  I 
laid  it  down,  and  it  was  taken  uo  by  some  of  the  reporters ; 
it  was  not  regained  for  half  an  hour. 

Mr.  CURTIS— After  you  had  read  it,  what  occurred  ? 

Witness— After  I  read  it,  a  discussion  arose  on  the  pro- 
priety of  the  petition,  and  the  legality  of  the  time  of  its 
presentation;  counsel  on  the  other  side  contended  that 
General  Thomas  was  not  in  cu-tody,  and  that  it  was  a  re- 
markable ca=e;  I  remember  that  expression  of  Mr.  (Jar pen- 
ter's,  for  the  accused  party  to  insist  upon  putting  himself 
in  custody;  we  contended  that  he  was  in  eustody,and  that 
he  did  not  propose  to  put  himself  in  custody ;  counsel  on 
the  other  side  stated  that  they  desired  neither  that  he 
should  be  put  in  custody  nor  that  he  give  bonds,  because 
they  were  certain,  from  his  character  and  position,  that  he 
would  be  present  to  answer  any  charge  that  might  be 
brought  asainst  him. 

The  Chief  Justice  replied  that  in  view  of  the  statement 
of  counsel  he  would  neither  put  him  in  custody  nor  de- 
mand bond  for  his  appearance ;  he  was  him.-elf  satisfied 
that  there  was  no  necessity  for  pursuing  either  course;  wo 
then  remarked  that  if  General  Thomas  was  not  in  custody 
nor  under  bond  he  was  discharged,  and  I  think  some  one 
stated  he  is  discharged ;  thereupon,  in  order  that  there 
should  be  a  decision  in  reference  to  the  alternatives  pre- 
sented of  hjs  being  placed  in  custody  or  discharged  on  the 
record,  we  moved  for  his  discharge  in  order  to  bring  up  the 
question  officially  of  his  commitment ;  he  was  thereupon 
discharged. 

Mr.  CURTIS— I  believe  that  is  all  we  desire  to  a-k  this 
witness. 

Cross-examined  by  Mr.  BUTLER— Q.  Were  you  counsel 
for  Surratt?  A.  I  was. 
O.  Was  Mr.  Cox?   A.  He  was  not. 

Q.  Was  Mr.  Bradley,  who  was  advising  counsel  in  these 
proceedings?   A.  lie  was. 

Q.  When  you  got  to  the  Executive  Mansion  that  morn- 
ing, you  sav  Thomas  was  not  there?  A.  I  think  not ;  that 
is  my  recollection. 

Q/Did  you  learn  when  he  had  been  there?  A.  I  do  not 
recollect  whether  I  did  or  not;  had  I  so  learned  I  proba- 
bly should  have  recollected  it. 

£}.  Did  you  not  learn  that  Thomas  was  then  over  at  the 
War  Department?  A.  I  do  not  recollect  that  I  did,  and  I 
think  I  did  not. 

Q.  Did  vou  learn  when  he  returned  that  he  had  been 
there?   A.  I  do  not  recollect 

Mr.  BUTLKR -I  will  not  tax  your  want  of  recollection 
anv  further.  (Laughter.) 

Edwin  O.  Perrine  sworn  and  examined  by  Mr.  EVARTS. 

Q.  Where  do  you  reside?  A.  I  reside  in  Long  Island, 
near  Jamaica. 

Q.  How  long  have  you  been  a  resident  of  that  region? 
A.  I  have  been  a  resident  of  Long  Island  over  ten  years, 

Q.  Previous  to  that  time  where  did  you  reside?  A.  In 
Memphis,  Tennessee. 

Q.  Are  you  personally  acquainted  with  the  President  of 
the  United  States?   A.  I  am. 

Q.  For  how  long  a  time  have  you  been  bo  personally  ac- 
qnainted?  A.  I  knew  Mr.  Johnson  in  Tennessee  lor  several 
years  before  he  left  the  State,  having  met  him  more  par- 
ticularly on  the  Btump  in  political  campaigns;  I  being  a 
Whig  and  he  beiug  a  Democrat 

Q.  Has  that  acquaintance  continued  to  the  present 
time?   A.  It  has. 

Q.  Were  you  in  the  city  of  Washington  in  the  month  of 
February?  A.  I  was. 

Q.  For  what  period  of  time?  A.  I  came  here  about  the 
l»t  of  February,  or  near  that  time,  and  remained  until  the 
1st  of  March  or  last  of  February. 

Q.  During  that  time  were  you  at  a  hotel  or  at  a  private 
house?  A.  I  was  at  a  private  boarding  house. 
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Q.  Did  yon  have  anv  interview  with  the  President  of  the 
United  States  on  the  21st  of  February?   A.  I  did. 

Q.  Alone,  or  in  company  with  whom?  A.  In  company 
with  a  member  of  the  House  of  Representative*. 

Q.  Who  was  he?   A.  Mr.  Solve,  of  Rochester.  N.  Y. 

Q.  How  did  it  happen  that  yon  made  this  visits 

Mr.  BUTLER,  interposing— I  prav  judgment. 

Mr.  EVARTS— This  is  simply  introductory,  nothing  ma- 
ferial. 

Witness— Mr.  Selve  said  that  while  he  knew  the  Presi- 
dent he  never  had  been  formally  presented  to  him.  and  un- 
derstanding; that  I  was  a  friend  of  the  President,  and  well 
acquainted  with  him.  he  asked  me  if  I  would  not  go  up 
with  him  to  the  President's  and  then  introduce  him. 

Q.  When  did  this  occur?  A.  On  the  20th.  or  the  day 
before. 

Q.  And  your  visit  then  on  the  21st  was  on  this  appoint- 
ment? A.  I  made  the  appointment  for  the  next  day  ;  I 
informed  Mr.  Solve  that  it  was  Cabinet  day.  and  that  it 
was  of  no  use  to  go  till  two  o'clock,  as  we  probably  would 
not  be  permitted  to  enter,  and  he  appointed  two  o'clock  at 
his  room,  in  Twelfth  street,  to  meet  him  for  that  purpose. 

O.  You  went  there?  A.  I  went  to  Mr.  Selye's  room ;  he 
called  a  carriage,  and  we  drove  to  the  President's  house  a 
little  after  two  o'clock. 

Q.  Did  von  have  any  difficulty  in  getting  in?   A.  We 
hid;  Mr.  Cushan,  the  usher  at  the  door,  when  I  handed 
him  Mr.  Selye's  card  and  mine,  said  that  the  President 
had  some  of  his  Cabinet  with  him  yet,  and  that  no  one 
would  be  admitted ;  I  told  him  that  I  wish"d  him  to  go  in 
and  say  to  the  President  or  to  Colonel  Moore  with  my 
compliments- 
Mr.  BUTLER— Interrupted  the  witness. 
Mr.  EVARTS— Was  the  fact  that  Mr.  S«lve  was  a 
member  of  Congress  mentioned?   Witness— Yes. 
Q.  So  that  you  got  in?   A.  Yes. 

Q.  Then  you  went  up  stairs?  A.  We  were  up  stairs 
Wlien  this  tookjplace ;  we  were  in  the  ante-room. 

Q.  Then  you  went  into  the  President's  after  awhile? 
A  Yes. 

Q.  Was  the  President  alone  when  you  went  in?  A.  He 
Was  alone. 

Q.  Did  you  introduce  Mr.  Selye?  A.  I  introduced  Mr. 
Belye  as  a  member  of  Congress  from  the  Rochester  District. 

Q.  Without  reference  to  any  other  conversation  that 
occurred  between  you  and  the  President,  or  between  Mr. 
Selye  and  you  and  the  President,  I  come  now  to  what  I 
suppose  to  be  pertinent  to  this  case.  Before  this  time,  had 
you  heard  that  any  order  for  the  removal  of  Mr.  Stanton 
tad  been  made?   A.  I  had  heard  nothing  of  it. 

Q.  Had  Mr.  Selye  heard  of  it.  so  far  as  you  know?  A. 
Bo  far  as  I  know,  he  had  not;  I  found  him  lying  down 
When  I  got  to  his  room,  at  two  o'clock. 

Q.  Did  he  then  hear  from  the  President  of  the  removal 
Of  Mr.  Stanton. 

Mr.  BUTLER— I  object  to  the  statement  of  the  President 
to  this  witness,  or  to  Mr.  Selve,  or  to  anvbodv  else.  If 
hi2  declarations  made  to  all  the  persons  in  the  country  are 
to  be  given  in  evidence,  there  would  be  no  end  to  this  case. 
Everybody  would  be  brought  here,  and  where  are  we  to 
stop?   If  there  is  to  be  any  stop,  it  is  now. 

Mr.  EVARTS— The  evidence  is  proper.  The  time  to  con- 
rider  about  the  public  interest  was  when  the  trial  com- 
menced. Of  course  it  would  be  more  convenient  to  stop 
the  case  at  the  end  of  the  prosecution ;  it  would  save  the 
time  of  the  countrv. 

Mr.  BUTLER— The  question  is  simply  what  was  said  be- 
tween the  Pre  ident  and  Mr.  Solv  e,  and  Mr.  Perrine.  I 
have  the  honor  to  object  to  it. 

Mr.  EVARTS— I  am  reducing  the  question  to  form. 

The  offer  of  proof  being  reduced  to  writing,  and  handed 
Over  to  Mr.  Butler  for  his  examination,  was  read  bv  the 
Clerk,  as  follows:— 

"  We  offer  to  prove  that  the  President  then  stated  that 
he  had  issued  an  order  for  the  removal  of  Mr.  Stanton, 
and  the  employment  of  General  Thomas  to  perform  the 
duties  ad  interim;  that  thereupon  Mr.  Perrine  said:— 
'Supposing  Mr.  Stanton  shall  oppose  the  order; '  and  the 
President  replied :—' There  is  no  danger.1  He  then 
added: -'It  is  only  a  temporary  arrangement.  I  shall 
send  into  the  Senate  at  once  a  good  name  for  the  office." 

Mr.  BUTLER  objected.  He  said  that  this  was  mere 
narration,  mere  statement  of  what  the  President  had  done 
and  what  he  intended  to  do ;  that  it  never  was  evidence 
and  never  would  bo  evidence  in  any  organized  court.  Ho 
did  not  see  where  anv  limit  was  to  be  put  if  such  testi- 
mony were  received.  If  Mr.  Perrine,  who  had  been  here- 
tofore on  the  stand,  could  go  to  the  Presid  >nt  and  ask 
questions  and  be  answered,  and  then  come  to  give  evi- 
dence of  his  conversation  with  the  President,  why  do  so. 
If  Mr.  Selye  could  go  there,  why  could  not  everybody  else 
go?  Why  could  not  the  President  make  declarations  to 
every  man,  aye.  and  every  woman,  ton  (laughter),  of 
what  he  intended  to  do,  and  what  he  had  done,  and 
bring  them  in  here  to  testify  and  to  instruct  the  Senate  of 
the  United  States  in  its  duty  an  a  High  Court  of  Impeach- 
ment? 

Mr.  EVARTS  said  he  was  not  aware  the  credit  of  tho 
testimony  was  at  all  effected  bv  the  fact  that  Mr.  Perrine 
had  been  engaged  in  politics.  Nor  did  he  supponc  that  that 
fart  would  assist  the  court  in  detcrminging  what  was  evi- 
dence. Th  .•  question  was  whether  declarations  at  the  timo 
and  under  those  circumstances  of  the  President's  intent, 
and  if  what  he  had  done  v.-as  proper  to  be  given  in  evi- 
dence. It  would  be  observed  that  this  was  an  interview 
between  tho  President  and  a  member  of  Congress,  one  of 
the  grand  in  iue-«ts  of  the  nation.  That  at  that  hour  the 
PrcidiMit  supposed,  from  tho  statement  of  General 
Thomas,  that  Mr.  Stanton  was  ready  to  leave  the  ollice, 


desiring  time  to  accommodate  his  private  occasion,  and 
that  the  President  stated  to  those  gentlemen  that  he  had 
removed  Mr.  Stanton,  and  appointed  General  Thomas  ad 
interim,  which  was  their  first  intelligence  of  its  occurs 
rence. 

As  to  the  motive  and  purpose  then  entertained  by  the 
1  resident  this  conversation  shows  that  the  President  was 
not  intending,  as  charged  bv  the  managers,  to  place  a  slave 
or  a  tool  in  the  War  Department,  to  the  detriment  of  the 
public  interest;  but,  on  the  contrary,  that  the  appoint 
ment  of  General  Thomas  was  a  mere  temporary  arrange- 
ment, and  that  he  should  at  once  send  in  a  good  name  for 
the  oilice  to  the  Senate.  This  bore  upon  the  qee^tion  of 
purpose,  and  the  fact  had  already  been  shown  that  a  no- 
mination for  the  office  of  Secretary  of  War  was  sent  to  the 
Senate  on  the  following  day,  before  one  o'clock. 

Mr-  WILSON,  one  ot  the  managers,  objected  to  the  evk 
dence  as  being  outside  of  any  former  ruling  of  the  Senato. 
and  as  being  perfectly  within  the  rule  laid  down  in 
Hardy's  case,  and  to  which  he  called  the  attention  of  the 
feenate.  If  thi3  offer  of  proof  did  not  come  perfectly  within 
the  rule  in  that  case,  then  he  never  met  with  a  case  in  all 
his  experience  which  came  within  it.  He  would  If  ave  the 
objection  on  that  point  to  the  decision  of  the  Senate. 

Mr.  EVARTS  argued  for  the  admission  of  the  evidence. 
He  admitted  that  the  question  now  proposed  wa3  not  en- 
tirely covered  by  any  ruling  of  the  Senate,  because  there 
were  circumstances  attending  the  first  offer  of  evidence 
which  were  not  precisely  reproduced  here,  but  Senators 
would  observe  that  before  the  controversy  arose,  and  at  a 
time,  when,  in  the  President's  opinion,  there  was  to  be  no 
controversy,  he  had  made  this  statement  in  the  course  of 
this  intercourse  with  a  member  of  Congress,  thus  intro- 
duced to  him,  concerning  his  public  action.  The  evidence 
had  a  bearing  also  upon  the  question  whether  the  Presi- 
dent was  rsing  or  justifying  force.  It  also  had  a  bearing 
upon  the  fact,  that  the  next  dav  the  President  actually 
did  send  in  the  name  of  Mr.  Ewing,  of  Ohio,  for  the  place 
of  Secretary  of  War. 

Mr.  BL'TLER  said  there  were  one  or  two  new  facts  on 
which  this  evidence  was  Dressed,  the  first  and  mo-t  mate- 
rial being  that  the  conversation  had  occurred  before  any 
controversy  had  arisen  between  the  President  and  Con- 
gress on  the  subject  of  Mr.  Stanton.  If  that  were  <o,  then 
there  mi^ht  be  same  color  or  shadow  of  a  claim  to  admit 
this  evidence.  But  had  there  not  been  a  controversy 
going  on  ;  had  not  the  President  known  that  the  Senate 
had  restored  Mr.  Stanton;  had  not  the  Pre-ident  put 
Mr.  Stanton  out,  and  had  not  the  Senate  put  him  back. 

Had  not  the  President  been  then  besieging  General 
Sherman  to  take  the  office  <n  the  Monday  before,  yet  tho 
President's  conn -el  were  attempting  to  put  this  evidence 
before  the  Senate,  because  it  was  the  President's  dee'.ara-' 
tion  made  before  any  controversy  arose,  or  was  likely  to 
arise.  Another  proposition  was  that  it  might  be  evidence 
because  it  was  said  to  a  member  of  Congress. 

He  was  aware  that  members  of  Congress  had  rights  and 
privileges  belonging  to  their  position,  but  he  never  waa 
aware  before  that  one  of  those  rights  was  that  was  said 
to  members  was  evidence.  There  were  a  good  many 
things  said  to  him  which  he  should  be  very  unwilling  to 
have  admitted  as  evidence.  For  instance,  a  written  decla- 
ration had  been  sent  to  him  to-day,  '"Come  prepared  to 
meet  your  God."  (Laughter).  "The  adversary  is  on  your 
track.   H' II  is  your  portion."   (Continuous  laughter). 

He  trusted  that  that  was  not  evidence,  because  it  was 
said  to  a  memher  of  Congress— (laughter)— and  yet  it  was 
iust  as  pertinent  and  just  as  competent  as  the  evidence 
here  proposed.  He  did  not  mean,  by  any  remark  before, 
to  suggest  that  the  fact  of  the  declaration  being  made  to  a 
gentleman  who  had  been  on  the  stump  made  it  more  or 
less  competent ;  he  had  onl  v  meant  to  sav  the  evidence  vas 
utterly  outside  the  ca-=e.  He  objected  to  it,  foreseeing  what 
might  come  quite  as  properlv  as  it.  He  foresaw  that  some 
of  the  lady  friends  of  the  President— (he  begged  pardon  ;  he 
meant  some  of  the  women  friends)— might  go  to  the  White 
House  and  be  told  by  the  President  what  his  purpose  was- 
and  then  come  and  testify  to  it  here,  which  would  ho  just 
as  good  evidence,  in  his  judgment,  as  what  was  now 
offered. 

Mr.  EVARTS  made  a  few  remarks  in  support  of  tho  of- 
fering of  the  testimony. 

The  Chief  Justice  said— Senators:— The  Chief  Jus'ice  is 
unable  to  determine  the  precise  extent  to  which  the  Se- 
nate applies  it-<  own  decision.  I  le  has  understood  the  dfc- 
cision  to  be  that  evidence  may  be  given  for  the  purpose  of 
showing  the  conversations  of  the  President  at  or  near  the 
time  of  the  tranfaction.  It  is  said  that  this  evidence  is 
distinguishable  from  that  just  introduced.  The  Chief  Jus- 
tice is  not  able  to  distingutsh  it,  and  will  submit  the  ques- 
tion to  the  Senate  whether  the  testimony  shall  be  ad- 
mitted. 

The  vote  of  the  Senate  was  taken,  and  resulted— Yeas,  9*, 
navs,  37,  as  follows:— 

Yv.\«.  -Messrs.  Bavard,  Buckalow,  Davis,  Dixon,  Doo- 
little,  Hendricks,  McCreory,  Patterson  (Tcnn.),  and  View- 
ers—9. 

Nats.— Messrs.  Cameron,  Cattoll,  Chandler,  Conkling, 
Conness,  Corbett,  Craein,  Drake,  Ferry,  Fessenden, 
Fowler,  Frelinghuyscn.  Grimes,  Harlan,  Howard,  Howe, 
Johnson,  Morgan,  Morrill  (Me.),  Morrill  (Vt.),  Morton, 
Nvc,  Patterson  (N.  H.),  Pomcrov,  Ramsey.  Ross,  Shermnn, 
Bpragiie,  Stewart,  Thayer,  Tipton.  Trumbull,  Van  Winkle 
VV titer.  Will'a  ns,  Wilson,  and  Yatcs-37. 

So  the  evidence  was  overruled. 

Mr.  EVARTS  then  said,  this  evidence  having  been  ex- 
cluded, we  have  no  other  questions  to  ask  the  witness. 

Mr.  BUTLER  said  they  did  not  wish  to  cross-examine 
him. 
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Mr.  BVART8  then  submitted  that  the  counsel  hr-d 
reached  a  noint  where  the  Senate  might  conveniently  ad- 
journ, as  they  would  have  no  other  witness  to-day, 

Mr.  BUTLER  opposed  the  adjournment  and  a.«ked  that 
the  couupel  for  the  President  be  culled  upon  to  go  on  with 
their  case.  He  had  only  to  apply  to  them  the  argument 
made  by  Mr.  Merrick  in  the  case  before  Chief  Justice 
Carttcr,  that  although  it  was  always  an  ungracious  thing 
to  object  to  postponement  on  account  of  the  sickness  of  the 
counsel,  still,  as  the  case  involved  a  matter  of  so  much 
public  interest,  it  should  not  be  postponed  on  that  account. 
On  that  point  he  would  say.  "I  thank  thee,  Jew,  for  teach- 
ing me  that  word."  Mr.  Thomas  could  not  wait  on  ac- 
count of  the  sickness  of  a  conn-el.  and  bo  the  managers 
now  could  not  wait  on  account  of  the  sickness  of  the 
Attorney-General.  Why  should  they?  Why  should  not 
this  Presid-  nt  be  called  upon  to  go  on  with  his  case.  There 
had  been  thirty-three  working  days  since  the  President 
was  required  to  rile  his  answer. 

The  managers  had  used  six  of  those,  and  the  counsel  for 
the  President  had  used  a  portion  of  the  six,  the  other 
twenty-one  having  been  given  to  delays.  The  legislation 
of  the  country  was  standing  still.  The  House  of  Repre- 
sentatives were  here  at  the  bar  of  the  Senate,  day  after 
day.  The  appropriations  for  carrying  on  the  government 
could  not  be  passed  because  the  trial  was  in  the  wav. 
Nothing  could  be  done,  and  the  whole  country  was  wait- 
in?  for  its  close. 

Far  be  it  from  him  not  to  desire  to  have  hi*  friend  the 
Attorney-General  here,  but  public  interests  were  greater 
than  the  interests  of  any  individual.  Two  hundred  thou- 
sand men  had  laid  down  their  lives  in  the  war,  and  were 
they  now  to  stop  for  the  sickness  of  one  man.  He  had  in 
his  hand  tcstimonv  of  what  was  going  on  this  day,  and 
this  promised  the  South- 
Mr.  CURTIS  (jocularly)— "We  object  to  the  introduc- 
tion of  that  testimony." 

Mr.  EVAKTS  (in  the  same  temper)  challenged  its  rele- 
rancy. 

Mr.  BUTLER  said  that  its  relevancy  was  this:_That 
while  tliey  were  wai'ing  for  the  Attorney-General  to  get 
well,  a  number  of  their  fellow-citizens  were  being  mur- 
dered in  the  South,  and  there  was  not  a  man  in  the  Senate 
Chamber  who  did  not  know  that  the  moment  justice  was 
done  to  this  ereat  criminal,  these  murders  would  cease. 
(Stamping  of  feet  in  the  galleries,  and  attempted  mani- 
festations of  applause,  which  were  suppressed).  That  was 
the  way  things  stood  here,  and  they  were  being  asked  by 
every  true  man  of  the  countrv,  why  they  sat  here  idle. 
In  Alabama,  a  register  in  bankruptcy  was  to-dav  driven 
from  hit  duties  and  his  home  by  the  Kuk-Klux  Klan 
(l  iug)iter),  and  the  evidence  of  that  laid  upon  his  table. 
Should  they  then  delay  longer  in  this  case,  knowing  their 
rosjon.-ibilities  to  their  countrymen,  to  their  consciences 
and  to  their  God? 

The  true  I'uion  men  of  the  country  were  being  mur- 
dcTcd.  and  on  the  skirts  of  Congress  their  bl  >od  was  if 
they  remained  here  longer  idle.  He  also  reminded  the 
Bcnatsra  that  since  the  20  h  day  of  February  last,  ten  mil- 
lions of  gold  had  been  sold  out  of  the  Treasury  at  a  sacri- 
fice, and  $12,(0)  paid  in  commissions  to  a  man  whom  the 
Senate  had  refused  to  continue  in  office.  This  gold  was 
sold  at  from  one-and-a-half  to  two  per  cent,  loiver  than 
the  market  rates.  Mere  than  that,  he  had,  from  the  same 
source,  the  fact  that  there  had  been  bought,  in  the  city  of 
New  York,  i-irice  this  trial  had  been  begun,  United  States 
bonds  to  the  amount  of  $27,058,100,  which  had  been  sold  at 
from  one-half  to  five-eighths  and  three-quarters  above  the 
market  rates. 

Some  Senator  remarked  in  an  under  tone  that  he  meant 
below  the  market  rates. 

Mr.  1U  TLEH  repeated  that  it  was  above  the  market 
prices.  He  knew  what  he  said,  and  he  never  was  mis- 
taken. (Laughter.)  He  demanded  safetv  for  the  finances 
ef  the  people,  for  the  progress  of  legislation,  for  the  safety 
of  the  true  ai  d  loyal  men  of  the  North,  who  had  perilled 
their  lives  for  four  years  for  the  good  of  the  countrv,  for 
all  that  was  dear  to  any  patriot,  that  no  further  delay 
ahoi.M  be  allowed,  but  the  case  should  be  brought  to  a 
decition. 

If  t  nc  President  of  the  United  States  were  to  go  free  and 
anwhipped  of  justice,  then  they  might  as  well  have  that 
state  of  facts ;  but  if  he  was  guilty,  as  the  House  of  Repre- 
sentatives had  charged,  and  if  he  was  an  obstruction  to  the 
peace  of  the  country,  then  that  obstruction  should  be  re- 
moved, and  all  those  murders  and  corruptions  would  cease. 
In  the  name  of  Heaven,  said  he.  let  us  have  an  end  of  this, 
and  say  to-day  that  we  sit  at  least  four  hours  a  dav,  and 
attend  to  this  great  business  of  the  people.  He  called  the 
attention  ot  the  Senate  to  one  of  the  great  State  trials 
in  England,  where  the  court  sat  from  nine  o'clock  in  the 
morrunr  until  one  o'clock  at  night,  and  where  the  court 
refused  Lord  Erskine  to  meet  one  hour  later  in  the  morn- 
ing in  order  that  he  might  have  a  chance  for  preparing  his 
summing  up,  the  doing  of  which  occupied  nine  hours. 
That  was  the  way  that  cases  of  great  consequence  were 
tried  in  England.  He  was  not  complaining  of  the  Senate, 
but  was  merely  contrasting  the  delay  in  this  case,  and 
kindness  Fhown  to  the  Pro-ident,  the  courtesies  extended 
to  him  in  this  greato«t  of  all  cases,  with  cases  tried  else- 
where. The  managers  had  been  reedy  at  all  hazards,  and 
only  asked  that  now  the  counsel  for  the  President  should 
be  ready,  and  should  go  on,  instead  of  having  these  intsr- 
minablo  delays.  He  reminded  the  Senate,  also,  ot  the 
threat  made  bv  Mr.  Brooks,  in  the  House  of  Ueprcsenta- 
livea.  that  if  the  impeachment  was  carried  into  the  Senate, 
thry  would  require  all  forms  to  be  observed,  and  would 
keep  it  going  on  until  the  end  of  Mr.  Johnson's  term. 

lie  appealed  to  the  Senators  not  to  allow  that  threat  to 


i  be  carried  out,  as  it  has  been  attempted  to  be  carried  o->t 
I  bv  these  continual  delays.   He  never  opened  his  mails  in 
l  the  morning  without  taking  up  some  case  of  murder  in 
I  the  South— of  the  murder  of  men  whom  he  had  known  aa 
standing  by  the  side  of  the  Union,  and  whom  he  now 
heard  of  as  laying  in  their  cold  graves.    It  was  the  feeling 
for  the  loss  of  those  who  stood  by  thcii  country  that  per- 
haps stirred  his  heart  very  much,  so  that  he  was  not  able, 
with  that  coolness  with  which  judicial  proceedings  should 
be  characterized,  to  address  the  Senate  on  this  subject. 
He  would  say  nothing  of  the  daily  and  hourly  threats 
made  against  the  managers,  and  against  every  great  officer 
of  the  Senate.  He  would  sav  nothing  of  that,  a«  they  wero 
all  safe.  There  was  an  old  Scotch  proverb  in  their  favor. 
"A  threatened  dog  lives  the  longest."     He  had  not  the 
slightest  fear  on  that  account,  and  these  threats  of  those 
unseemly  libels,  in  their  forms  of  government,  would  all 
go  away  when  that  man  (meaning  Mr.  Johnson)  went 
out  of  the  White  II  use. 
Senator CONKLINQ  offered  the  following  order:— 
That  each  day  hereafter,  the  Senate,  sitting  aa  a  Court 
of  Impeachment,  shall  meet  at  eleven  A.  M. 
Senator  SUMN  ER  oifered  the  following  aa  a  substitute  :— 
Ordered.  That  considering  the  public  interests  that  suffer 
from  the  delay  of  this  trial,  and  in  pursuance  of  the  order 
already  to  proceed  with  all  convenient  despatch,  the  Se- 
nate, will  sit  from  ten  o'clock  in  the  forenoon  till  five 
o'clock  iu  the  afternoon,  with  such  brief  recess  as  may  bo 
ordered. 

Senator  TRUMBULL  inquired  from  the  Chief  Justice 
whether  these  resolutions  were  in  order.  The  Chief  Justice 
replied  that  thev  were  not,  if  anv  Senator  objected. 

Senator  TRUMBULL— I  object. 

Mr.  EVARTS  rose  and  said:— Mr.  Chief  Justice  and  Se- 
nators, I  am  not  aware  how  much  of  the  address  of  the 
manager  is  appropriate  to  anything  which  has  come  from 
me.  At.  the  opening  of  the  court  this  morning.  I  stated  how 
we  might  be  situated,  and  1  remarked  that  w  hen  that  point 
of  time  arrived,  I  should  submit  the  matter  to  the  Senate 
for  consideration.  I  never  heard  such  an  harrangue  be- 
fore as  I  have  just  heard,  though  I  cannot  sav  that  I  may 
not  hear  it  again  in  this  court.  All  these  delays  and  evil 
consequences  seem  to  presa  upon  the  managers'  exactly  at 
the  precise  time  when  some  of  their  mouths  are  open,  occu- 
pying your  attention  with  their  long  harangues. 
_  If  you  will  look  to  the  reports  of  the  discussions  of  ques- 
tions of  evidence  as  they  appear  in  the  newspapors,  you 
will  see  that  all  we  have  to  say  is  embraced  within  a  para- 
graph, while  columns  are  taken  up  with  the  views  of  the 
learned  managers.  Hour  after  hour  is  taken  up  in  debates 
on  the  production  of  our  evidence,  by  their  prolonging  the 
discussion,  aud  now  twenty  minutes  bv  the  watch  have 
been  consumed  in  this  harangue  of  the  able  manager 
about  the  Kuk-Klux  Klan. 

Senator  CAMERON  inquired  if  the  word  "harangue" 
was  in  order. 

Senator  DOOLITTLE  suggested  the  inquiry  whether 
the  harangue  itself  was  In  order. 
Senator  FERRY  moved  to  adjourn. 

Senator  SL'MNER  moved  that  the  adjournment  be  until 
ten  A.  M.  to-morrow. 

The  Chief  Justice  ruled  that  Senator  Sumner's  motion 
was  not  in  order,  as  the  motion  to  adjourn  must  be  to  ad- 
journ to  the  usual  time. 

Senator  SUMNER  called  for  the  yeas  and  nays  on  the 
motion  to  adiourn,  but  they  were  not  ordered  and  the 
court,  at  4'46  P.  M.,  adjourned  until  noon  to-morrow. 


PROCEEDINGS  OF  FRIDAY,  APRIL  17. 


The  court  was  opeued  in  due  form.  There  was  a 
rather  larger  attendance  of  members  of  the  House 
than  usual  this  morninsr.  On  motion,  the  reading  of 
the  Journal  w»s  dispensed  with. 

The  Chief  Justice  stated  the  first  business  in  order 
to  be  the  order  offered  by  Mr.  Conness,  yesterday, 
that  on  each  day  hereafter  the  Senate,  sitting  as  a 
Court  of  Impeachment,  shall  meet  at  eleven  o'clock 
A.  M.,  to  which  Senator  SUMNER  offered  the  follow- 
ing nmendment:— 

Ordered,  That,  considering  the  public  interests, 
which  suffer  from  the  delay  of  this  trial,  and  in  pursu- 
ance of  the  order  already  to  proceed  with  all  conve- 
nient despatch,  the  Senate  will  sit  from  ten  o'clock  in 
the  forenoon  till  six  o'clock  In  the  afternoon,  wiia 
such  brief  recess  as  may  be  ordered. 

Senator  Sumner's  amendment  was  rejected.  Teas, 
12;  nays.  30;  as  follows:— 

Ye  ar.— Messrs.  Chandler,  Cameron,  Colo,  Corbett,  Har- 
lan, Morrill  (Mo.),  Pomeroy,  lUmsoy,  Stowart,  Thayer, 
Tipton  and  Yatca — IS. 
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Nays.— Bfeeears.  Anthony,  Cattell,  Conner,  Davis, 
Dixon,  Doolittle,  Drake,  Ferry,  Fessendeu,  Fowler,  Fre- 
linghuyeen,  Grime?,  Hendricks,  Howard,  Howe,  Johnson. 
Morgan,  Morrill  (VU,  Morton.  Patterson  (Tenn.),  Patter- 
eon  (N.  H.).  Rose,  Saulsburv.  Sherman,  Triimbull,  Van 
Winkle,  Vickers,  Willey,  WUiams  and  Witeon— 30. 

The  order  offered  by  Mr.  Conness  was  adopted  by 
the  following:  vote:— 

Yeas.— Messrs.  Cameron,  Cattell,  Chandler,  Cole.  Conk- 
ling,  Conner,  Corbett,  Cragin,  Drake,  Ferrv,  Frelinghuy- 
sen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  (Me.).  Mor- 
rill (Vt.),  Patterson  (N.  K.),  Pomeroy,  Ramsey,  Sherman, 
Stewart,  Sumner,  Thayer,  Tipton,  Williams,  Willey, 
Wilson  and  Yates— 20. 

Nays.  -Messrs.  Anthonv,  Doolittle,  Fowler,  Grimes.  Hen- 
dricks, Johnson,  Patterson  (Tennessee.),  Ross,  Saulsbury, 
Trumbull,  Van  Winkle  and  Vickeres.— 12. 

A  Correction. 

Mr.  FERRY  offered  the  following  order  :— 
Whereas,  There  appears  in  the  proceedings  of  the  Senatr 
yesterdav,  as  published  in  the  Globe  of  this  morning,  cer- 
tain tabular  statements  incorporated  in  the  remarks  of 
Mr.  Manager  Butler,  on  the  question  of  adjournment, 
•which  tabular  statements  were  neither  spoken  in  the  dis- 
cussion nor  offered,  nor  received  in  evidence;  therefore  , 

Ordered,  That  said  tabular  statements  be  omitted  from 
the  proceedings  of  the  trial,  m  published  in  the  proceedings 
of  the  Senate. 

Mr.  BUTLER— I  desire  to  sny  that  I  stated  the  effect 
Of  the  tabular  statement  to  the  Senate,  and  I  did  not 
read  them  at  length  because  it  would  take  too  much 
time. 

Mr.  HENDRICKS— I  rise  to  a  question  of  order  and 
propriety.  I  wish  to  know  whether  it  would  be  right 
for  any  Senator  to  defend  the  Secretary  of  the  Trea- 
sury against  the  attacks  made,  or  whether  our  mouths 
are*  closed  while  these  attacks  are  made;  and  if  it  is 
not  proper  and  right  for  a  Senator,  whether  it  is  the 
right  of  a  manager  to  make  the  attack  upon  him? 

The  Chief  Justice— An  amendment  can  be  made  to 
the  resolution  proposed  by  the  Senator  from  Connec- 
ticut (Mr.  Perry).  If  the  Senate  thinks  it  proper,  the 
Senate  can  retire  for  consultation.  If  "no  Senator 
makes  that  motion,  the  Chair  thinks  it  proper  that 
the  honorable  manager  should  be  heard  in  explana- 
tion. 

Mr.  BUTLER— I  wish  to  say  that  I  did  not  read 
them  because  I  thought  them  voluminous.  I  had 
them  in  my  hand,  and  made  them  part  of  my  argu- 
ment. I  read  the  conclusions  and  inferences  to  be 
drawn  from  them,  and  thought  it  was  due  to  myself 
and  the  Senate  that  they  Ehould  be  put  exactly  as 
they  were,  aud  I  therefore  incorporated  them  in  the 
Globe.  To  the  remarks  of  the  Honorable  Senator 
(Mr.  Hendricks)  I  simply  say  that  I  made  no  attack 
on  the  Secretary  of  the  Treasury.  I  said  nothing;  of 
him.  I  did  not  know  that  he  was  here  at  all  to  be 
discussed,  but  I  dealt  with  the  acts  as  the  acts  of  the 
Executive  simply,  and  whenever  called  upon  I  can 
show  the  reason  why  I  dealt  with  that  act. 

The  Chief  Justice  stated  the  question. 

Mr.  ANTHONY  understood  the  Senator  from  In- 
diana (Mr.  Ileudricks)  to  ask  if,  under  the  rules,  he 
could  be  permitted  to  make  a  defense  of  the  Secretary 
of  the  Treasury. 

The  Chief  Justice— The  rules  positively  prohibit  de- 
bate. 

Mr.  ANTHONY— By  unanimous  consent  it  might 
be  made. 

Some  Senator  objected,  and  the  order  was  then 
adopted,  with  but  few  dissenting  voices. 

Testimony  of  W  illiam  W.  Armstrong. 

William  W.  Armstrong  sworn,  and  examined  bv  Mr. 
CURTIS.  Q.  Where  do  you  reside?  A.  At  Cleveland, 
Ohio. 

Senator  DRAKE  called  the  attention  of  the  Chief  Jus- 
tice to  to  impossibility,  on  his  side  of  the  Chamber  of 
hearing  the  witness. 

Mr.  EVARTS  suggested  that  there  was  not  bo  much 
silence  in  the  Camber  as  there  might  be.  and  that  they 
in  list  take  witnesses  with  such  natural  powers  as  they 
possessed. 

The  Chief  Justice  remarked  that  conversation  was 
going  on  at  the  back  of  the  Senators,  and  that  it  must  be 

stopped. 

The  examination  of  the  witness  was  resumed. 

Q.  What  is  your  occupation  or  business?  A.  I  am  one 
of  the  editors  and  proprietors  of  the  Cleveland  Plain- 
dealer. 

Q.  Were  you  at  Cleveland  at  tho  time  of  the  visit  made 
to  that  city  by  President  Johnson,  in  the  summer  of  1866? 
A.  I  was. 

Q.  Were  you  present  at  the  formal  reception  of  the  Pre- 
sident bv  any  committee  or  body  of  men?   A.  I  wa*. 

q.  State  by  whom  ho  was  received,  and  Where?  A. 
Tli"  Preridmt  and  his  party  arrived  about  half  past  eight 
o'clock  In  the  evening,  and  were  escorted  to  the  Kennard  I 
House ;  after  taking  his  supper  tho  President  was  escorted  I 


on  to  the  balcony  of  the  Kennard  House,  and  there  he  waa 
formally  welcomed  to  the  city  of  Cleveland  in  behalf  of  the 
municipal  authorities  and  citizens  by  the  President  of  the 
City  Councils. 

Q.  Did  the  President  respond  to  that  address  of  welcome? 
A.  He  did. 

Q.  What  was  the  situation  of  that  balcony,  in  reference 
to  the  street,  in  reference  to  its  exposure?  state,  also, 
whether  there  was  not  a  large  crowd  of  persons  present? 
A.  There  was  a  large  crowd  of  persons  present,  and  there 
was  a  crowd  of  persons  on  the  balcony. 

Q.  How  did  it  proceed  after  the  President  had  becan  his 
response?  A.  For  a  few  moments  there  were  no  interrup- 
tions, and  I  judged  from  what  the  President  said  that  ho 
intended— 

Mr.  BUTLER— Excuse  me;  stop  a  moment.  I  object  to 
what  the  witness  supposes  was  the  President's  intention. 

Mr.  CURTIS,  to  the  witness— O.  From  what  you  heard 
and  saw,  was  the  President  in  the  act  of  making  a  con- 
tinuing address  to  the  assembly,  or  was  he  interrupted  by 
the  crowd?  Describe  how  the  atfair  proceeded.  A.  Tho 
President  commenced  his  speech  by  saying  he  did  not  in- 
tend to  make  a  speech ;  I  think,  to  the  best  of  hit  recol- 
lection, he  had  come  there  simply  to  make  the  acquaint- 
ance of  the  people,  and  bid  them  good-by;  I  think  that 
was  the  subject  of  the  first  paragraph  of  bis  speech;  he 
apologized  for  the  non-appearance  of  General  Grant,  and 
then  proceeded  with  his  speech. 

Q.  How  did  he  proceed ;  was  it  a  part  of  his  address,  ot 
was  it  in  response  to  the  calls  made  upon  him  by  the  peo- 
ple;  describe?   A.  I  did  not  hear  all  the  speech. 

Q.  Did  you  hear  calls  made  upon  him  from  the  crowd, 
and  interruptions?   A.  I  did;  quite  a  number  of  them. 

Q.  From  what  you  saw  and  heard  the  President  say,  and 
from  all  that  occurred,  was  the  President  closing  his  re- 
mark* at  the  time  these  interruptions  began?  A.  That,  I 
cannot  say. 

Q.  Can  you  say  whether  the^e  interruptions  and  calls 
upon  the  President  were  responded  to  by  his  remarks?  A. 
Some  of  them  were. 

Q.  Were  the  interruptions  kept  up  during  the  continu- 
ance of  the  address,  or  was  he  allowed  to  proceed  without 
interruption?  A.  They  were  kept  up  very  nearly  to  tho 
conclusion  of  the  President's  speech. 

Q.  What  was  the  character  of  the  crowd,  orderlv  or  di» 
orderly?  A.  The  large  majority  of  the  crowd  was  orderly, 
as  to  the  rest  there  was  a  good  deal  of  disorder. 

Q.  Was  that  disorder  confined  to  one  or  two  persons,  or 
did  it  affect  enough  to  give  character  to  the  interruptions? 
A.  I  have  no  means  of  ascertaining  how  many  were  en- 
gaged in  the  interruptions. 

Q.  That  u  not  what  I  asked  you;  I  asked  you  whether 
there  were  enough  to  give  general  character  to  the  suter- 
ruptionB? 

Cruss-cxamination  by  Mr.  BUTLER.— Q.  Was  Mr.  F. 
W.  Belton  President  of  the  City  Councils?  A.  I  believe  so. 

Q.  Was  not  his  address  on  the  balcony  to  the  President 
eimplv  in  the  hearing  of  those  who  were  on  the  balcony? 
and  did  not  the  President,  after  he  received  that  welcome, 
then  step  forward  to  address  the  multitude?  A.  I  believe 
that  after  Mr.  Bclton's  address  several  of  the  distinguished 
gentlemen  who  accompanied  the  party  were  presented, 
and  then,  in  response  to  the  calls  of  the  people,  the  Presi- 
dent  presented  himself. 

q.  Would  you  say  that  this  was  a  correct  or  an  incorrect 
report:— "About  ten  o'clock,  the  supper  being  over,  the 
party  repaired  to  the  balcony,  where  the  Pre-ident  was 
formally  welcomed  by  Mr.  F.  W.  Belton,  President  of  tho 
City  Council,  as  follows,"  <fcc. ;  would  that  be  about  tho 
substance?  A.  That  would  be  about  the  substance. 

Mr.  BUTLER,  continuing  to  read— "Then  the  President 
and  several  members  of  the  party  appeared  at  the  front  of 
the  balcony,  and  were  introduced  to  the  people.  Then  tho 
vast  multitude  which  tilled  the  streets  became  most  boiste- 
rous, and  sometimes  bitter,  and  sarcastic."  A.  I  did  not 
hear  any  interruptions  to  the  President's  speech  until  after 
he  had  proceeded  five  or  ten  minutes. 

Q.  But  whenever  they  did  come,  would  that  be  a  fair 
representation  of  them?   A.  To  some  exteut. 

Senator  JOHNSON  here  remarked  that  the  Senators 
had  not  heard  a  word  of  tho  two  or  thro"  last  answers. 

The  Chief  Justice— That  conversation  behind  the  Sena- 
tors made  it  verv  difficult  to  hear  the  witness. 

Mr.  BUTLERl  continuing  to  read— "They  listened  with 
attention  a  part  of  the  time,  and  at  other  times  completely 
drowned  the  President's  voice  with  vociferations." 

Q.  Is  that  so?   A.  That  is  so. 

Mr.  BUTLER  continuing  to  read  after  tho  presentation 
was  made. 

"Loud  calls  were  made  for  the  President  to  appear,  and 
he  sp  ike  as  follows :— " 

I  will  read  the  first  part  of  that  speech:— "Fellow  citi- 
zens:—It  is  not  for  the  purpose  of  making  a  Bpcech  that  I 
now  appear  before  you.  I  am  aware  of  the  great  curiositv 
which  prevails  to  see  strangers  who  have  notoriety  and 
distinction  in  the  country.  I  know  a  large  number  of  you 
desire  to  see  General  Grant  and  to  hear  what  ho  has  to  say. 
(A  voice— three  cheers  for  Grant)." 

Q.  Was  not  that  the  first  interruption?   A.  I  believe  so. 

Q.  Wa?  there  any  interruption  after  that  until  he  spoko 
of  Stephen  A.  Douglas,  and  was  that  simply  the  interrup- 
tion of  applause?  A.  There  were  three  cheers  given,  I  br- 
ieve, for  Stephen  A.  Douglas ;  then  he  wenton  without 
interruption  until  this  phrase  came  in  :—  "Iconic  before  vou 
ai  an  American  citizen  simply,  and  not  as  tho  Chief  Ma- 
gistrate clothed  In  the  in  ignia  and  paraphernalia  of  ntatc, 
being  an  inhabitant  of  a  State  in  the  Union;  I  know  it  ha.i 
been  said  that  i  wai  nn  alien." 

Q.  Then  came  in  laughter;  was  not  that  tho  next  inter. 
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ruption?  A.  I  do  not  recollect  that  paragraph  in  his 
speech. 

Q.  Do  vou  recollect  anv  other  interruption  until  he  came 
to  the  par  t  graph  :— "There  was  two  years  ago  a  ticket  he- 
fore  you  for  the  Presidency ;  I  was  placed  upon  that  ticket 
w  ith  a  distinguished  citizen  now  no  move."  Voices -It's 
a  pitv) :  (too  bad)  ;  (unfortunate).  A.  I  did  not  hear  those 

^Q.  Do  you  know  whether  they  were  or  not  said?   A.  I 
do  not  know. 
Mr.  BUTLER— I  will  not  trouble  you  any  further. 

Testimony  of  Barton  Able. 

Barton  Able,  sworn,  and  examined  by  Mr.  CURTIS— 
Q.  Where  do  vou  rcide?    A.  In  St.  Louii. 

Q.  What  is  vour  business?  A.  I  am  en?  igcd  in  the  mer- 
cantile business,  and  am  Collector  of  Internal  Revenue  for 
the  First  District  of  Missouri. 

Q.  Were  vou  at  St.  LonU  in  the  summer  of  1366,  at  the 
time  President  Johnson  visited  that  city?   A.  Yes.  sir. 

Q.  Were  yon  on  any  committee  connected  with  th  s  Prc- 
sidnt's  reception?  A  I  was  on  the  Committee  of  Recep- 
tion-the  Merchants'  Union  Committee. 

Q.  Where  did  the  reception  take  place?  A.  Citizens  of 
S».  Louis  met  the  President's  partv  at  Alton,  III.,  some 
tireoty  miles  alwve  St.  L-mis;  the  Mayor.  I  recollect,  re- 
ceived him  at  the  Lindell  Hotel,  in  St.  Louis. 

Q.  Vou  speak  of  being  on  a  committee  of  some  mercan- 
til  i  association;  what  was  tha~  association?  A.  It  vas 
Composed  of  the  merchants  and  business  men  of  the  citv. 

Q.  Not  a  political  association?   A.  No.  sir. 

Q.  Did  the  President  make  a  public  address,  or  an  ad- 
dress to  the  people  of  St.  Lftnia  while  he  was  there?  V.  Tie 
Inadc  a  speech  in  the  evening,  to  the  citizens,  at  the  South- 
ern Hotel. 

Q.  Were  you  present  at  the  hotel  before  the  speech  was 
made?   A.  Yes  sir. 

(J.  As  one  of  the  committee  of  which  you  have  spoken? 
A.  Yes  sir. 

O.  ^tatc  under  what  circumstonces  the  President  was 
called  upon  to  speak?  A.  I  was  in  one  of  the  parlors  of  the 
hotel  with  the  committee  aud  the  President,  when  some  of 
the  citizens  came  in  and  asked  him  to  go  nut  and  respond 
to  the  calls  of  the  citizens ;  he  declined,  or  rather  said  that 
he  did  not  care  to  make  any  speech  ;  the  same  thing  was 
repeated  two  or  three  times  by  other  citizen*  who  carae  in, 
and  he  fin  illy  said  that  he  was  in  the  hand-  of  his  friends, 
the  committee,  and  if  they  said  so  he  would  go  out  aud  re- 
spond to  the  calls,  which  he  did  do. 

Q.  What  did  tho  committee  say?  A.  A  portion  of  the 
committee,  two  or  three  of  them— stated,  after  some  con- 
sultation, that  they  presumed  he  might  &<  well  do  it,  as 
there  was  a  large  crowd  outside  in  front  of  the  hotel. 

Q.  Did  the  Pn  sident  say  anything  before  he  went  out  as 
to  whether  he  wanted  to  make  a  long  speech  or  a  short 
speech,  or  anything  to  characterize  the  speech  which  he 
proposed  to  make?  A.  My  understanding  was  that  he  did 
not  care  to  make  any  speech  at  all. 

Mr.  CURTIS— Yon  have  alreadv  explained  that  he  mani- 
fested reluctance.  Now,  if  he  saidranything  as  to  his  pur- 
pose on  going  out  1  should  like  to  have  you  state  it?  A.  I 
understood  from  his  acceptance  that  his  intention  was  to 
make  a  short  speech  when  he  went  out. 

Q.  Did  you  or  not  hear  what  he  said,  or  were  you  in  a 

Eositiou  so  that  you  could  hear  what  he  said?   A.  I  heard 
is  conversation  with  the  committee. 
Q.  I  mean  after  he  went  out?   A.  I  heard  verv  little  of  it. 
Q.  Was  it  a  large  crowd  or  a  small  one?  A.  A  large  crowd. 
Q.  Were  yon  present  near  enough  on  the  balcony  to  be 
able  to  state  what  the  demeanor  ot  the  crowd  was  to  varda 
the  President?   A.  I  heard  from  the  in-id  >;  I  was  not  on 
the  balcony  of  the  hotel  at  all;  but  1  heard  from  tbe  par- 
lor one  or  two  interruptions. 

Q.  You  remained  in  the  parlor  all  the  time?  A.  Be- 
tween the  parlor  and  the  dining-room ;  I  was  not  on  the 
balcony. 

Cross-examination  by  Mr.  BUTLER  -Q.  You  met  the 
President  at  Alt  >n,  and  you,  yourself,  as  one  of  the  com- 
mittee made  him  an  address  on  board  the  steamer?  A. 
I  introduced  him  to  tho  Committee  on  Reception  from  St. 
Louis? 

Q.  That  was  made  on  board  the  steamer?   A.  Yes,  sir. 

Q.  Then  Captain  Eades,  who  was  the  chairman  of  the 
citizens,  in  ide  him  an  address  of  welcome?   A.  Yes.  sir. 

Q.  And  after  that  the  President  made  a  response?  A. 
Yes,  sir. 

Q.  And  in  that  address  he  was  listened  to  with  particu- 
lar attention,  as  became  his  place  as  President.  A.  I  ob- 
served nothing  to  the  contrarv. 

Q.  Then  vou  went  to  the  Lindcll  Hotel?  A.  I  did  not  go 
to  the  Lindell  Hotel. 

Q.  Well,  the  President  went?  A.  I  hink  the  carriage  of 
the  President  went  to  the  Lind"ll  Hotel. 

Q.  And  en  route  to  the  Lindell  Hotel  he  was  escorted  by 
a  procession,  was  he  not.  from  the  Lauding?   A.  Yes. 

Q.  Bv  a  procession  of  benevolent  societies?  A.  I  do  not 
recollect  what  societies  thevwere;  it  was  a  very  large 
turn-out,  and  perhaps  most  of  the  societies  in  the  city  were 
represented. 

Q.  Were  you  at  the  Lindcll  Hotel  at  all  ?  A.  Yes ;  I  was 
not  there  when  he  arrived  at  the  Lindell  Hotel. 

Q.  Were  you  there  when  he  was  receivedjjy  the  Mayor? 
A.  No,  sir. 

Q.  You  do  not  know  whether  the  Mayor  made  him  an 
address  of  welcome?  A.  Only  from  what  I  saw  in  tho 
press. 

Q.  Now,  do  you  know  that  the  President  responded? 
A.  I  was  not  present. 


Q.  What  time  of  the  day  was  it  when  he  got  to  the 
Lindell  Hotel?   A.  It  was  in  the  afternoon. 

Q.  When  he  left  the  steamboat  landing?  A.  I  d  >  not 
know  what  time  he  got  to  the  hotel,  for  I  was  not  present 
at  his  arrival. 

Q.  Cannot  you  tell  nearly  the  time?  A.  It  was  probably 
between  one  and  five  o'clock. 

Q.  After  that  did  vou  go  with  the  President  from  the 
Lindell  Hotel  to  tho  Southern  Hotel?  A.  I  do  not  recol- 
lect whether  I  accompanied  them  from  tho  one  hotel  to 
the  other  or  not. 

Q.  He  did  go  from  the  one  to  the  other?   A.  Yes. 

Q.  There  was  to  be  a  banquet  for  him  and  his  suite  at 
the  Southern  Hotel  that  night?   A.  Yes. 

Q.  At  which  there  was  iutended  to  be  speaking  to  him 
and  bv  him?   A.  Th  >re  were  to  be  toasts  and  responses, 

Q.  What  time  was  that  banquet  to  come  oil?  A.  Idouot 
recollect  the  exact  hour;  I  think  somewhere  about  nine 
o'clock. 

Q.  At  the  time  the  President  was  called  upon  bv  the 
crowd,  were  yon  waiting  for  the  banquet?  A.  I  do  not 
think  the  banquet  was  ready ;  he  was  in  the  parlor  \\  ith 
the  committee  and  citizens. 

Q.  The  citizens  beine  introduced  to  him?   A.  Yes. 

Q.  Did  you  hear  any  portion  of  his  speech  on  the  bil- 
cony?  A.  Duly  such  portions  of  it  as  I  could  catch  oc- 
casionally from  the  inside ;  I  did  not  get  on  the  balconv  at 
all. 

Q.  Co  dd you  seeon  the  balcony  from  where  you  wero? 
A.  I  could  see  on  the  balcony,  but  I  do  not  know  whether 
I  could  see  precisely  where  he  stood  or  not. 

Q.  While  he  was  making  that  speech,  and  when  he  got 
to  the  sentence  will  neither  be  bullied  by  my  enemies, 
nor  overawed  by  my  friends,"  was  there  anybody  on  the 
balcony  trying  to  get  him  back?  A.  I  can  hardly  answer 
that  question,  as  I  was  not  there  to  see. 

Q.  You  might  have  seen  persons  trying  to  get  him  off? 
A.  I  did  not. 

9-  Can  you  tell  whether  it  was  so  or  not?  A.  I  should 
th i  ik.  that  if  1  could  not  see  it  I  could  not  tell. 

Mr.  BUTLER— I  only  want  to  make  sure  on  that  p  unt. 

Witness- -1  am  positive  on  that  point.  (Laughter.) 

Q.  Who  was  on  the  balcony  besides  him?  A.  I  suppose 
the  balcony  would  hold  perhaps  two  hundred  people; 
there  wen;  a  great  many  people  there. 

Q.  Give  me  the  name  of  some  one  of  the  two  hundred,  if 
you  can  name  anybody  who  was  there?  A.  1 1  link  Mr. 
II oa-e  was  there:  ray  recollection  is  that  the  Pre.-idont 
walked  out  with  Mr.  Howe. 

(4.  Was  General  Frank  Blair  thereat  any  time?  A.  I  do 
not  recollect  it  if  he  was. 

Q.  Did  the  President  afterwards  make  a  speech  at  the 
banquet?  A.  A  short  one. 

Q.  Was  the  crowd  a  noisy  and  boisterous  one?  A.  I 
heard  a  good  den]  of  noise  from  the  crowd  while  I  was 
moving  about  inside. 

George  Knnpp,  Examined. 

George  Knapp  sworn,  and  examined  by  Mr.  CURTIS. 
Q.  Where  do  you  reside?   A.  In  St.  Louis. 

Q.  What  is  your  business?  A.  I  am  one  of  the  publish- 
ers and  proprietors  of  the  St.  Louis  Republican. 

Q.  Were  vou  in  St.  Lmis  at  the  time  of  President  John- 
Bon's  visit  to  that  city,  in  the  summer  of  186»>?   A.  I  wa<. 

Were  you  in  the  room  where  the  President  was?  A. 
I  was. 

Q.  Please  state  what  occurred  between  the  President 
ana  citizen0,  or  a  committee  of  citizens,  in  reference  to 
his  going  out  to  make  a  speech?  A.  The  crowd  on  the 
outside  had  called  repeatedly  for  the  President.  I  recol- 
lect that  Captain  Abel,  Captain  Taylor  and  myself  were 
together;  the  crowd  continued  to  call,  and  some  one  sug- 
gested, I  think  it  was  I,  that  the  President  ought  to  go 
out;  some  further  conversation  occurred,  I  think,  between 
him  and  Captain  Able. 

Q.  You  mean  the  gentleman  who  has  just  left  the  stand? 
A.  Yes,  sir ;  I  thiuk  I  said  to  the  President  that  he  ought 
to  go  out  and  show  himself  to  the  People  and  say  a  few 
words,  at  any  rate ;  he  seemed  reluctant  to  go  out;  we 
walked  out  together  on  the  balcony  and  he  addressed  the 
assembled  multitude. 

(I.  What  w  as  tho  character  of  the  crowd?  Was  there 
a  large  number  of  people  there?  A.  I  do  not  think  I  got 
far  enough  on  the  balcony  to  look  upon  the  maguitude  of 
the  crowd;  I  think  I  stayed  back  some  distance. 

Q.  About  what  number  of  people  were  on  the  balcony 
itself?  A.  I  suppose  there  was  probably  from  fifteen  to 
twenty;  there  may  have  been  twentv-hve. 

Q.  Could  you  hear  from  the  crowd?   A.  I  could. 

Q.  What  was  the  character  of  the  proceedings  so  far  as 
the  crowd  wa3  concerned?  A.  I  do  not  recollect  dis- 
tinctly  :  my  impressions  arc  that  occasional  or  repeated 
questions  were  apparently  put  to  the  President;  I  do  not 
recollect  exactly  what  they  were. 

Q.  Was  the  crowd  orderly  or  otherwise,  so  far  as  you. 
could  see?  A.  At  times  they  seemed  to  be  somewhat  dis- 
orderly,  but  of  that  I  am  not  verv  certain. 

Cross-examination  by  Mr.  BUTLER— Q.  Did  you  go  out 
on  the  balcony  at  all?  A.  Yes,  I  stepped  out;  it  is  a  wide 
balcony;  perhaps  twelve  or  fifteen  feet;  it  covers  the 
whole  of  the  sidewalk;  I  stepped  out;  it  was  probably 
one,  two  or  three  feet  back  of  the  President:  part  of  the 
time  he  was  talking;  there  were  a  number  of  doors  and 
windows  leading  to  the  balcony ;  you  could  stand  in  a 
window  or  door  and  hear  every  word  he  said. 

Q.  Did  you  listen  to  this  speech  so  that  you  could  hear 
every  word  he  said?  A.  I  listened  pretty  attentively  to  the 
i«peech  while  I  stayed  there,  but  whether  I  stay*d  there 
during  the  whole  of  the  time  I  do  not  now  recollect. 

11 


154 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


Q.  You  have  told  us  there  were  fifteen  to  twenty  per- 
sons on  the  balcony?  A.  That  is  my  impression;  I  am 
not  certain  about  that. 

Q.  How  many  persons  would  the  balcony  hold?  A.  I 
sorpose  the  balcony  would  hnW  a  hundred  people. 

Q.  Then  it  was  not  at  all  crowded  on  the  balcony?  A. 
I  do  not  recollect  whether  it  was  or  not ;  I  did  not  change 
my  mind,  nor  do  I  now  recollect  that  the  parlors  were  full, 
arid  1  think  it  very  likely  that  a  large  number  of  the  peo- 
ple crowded  on  the  balcony  to  hear  the  speech,  but 
irh ether  the  balcony  was  crowded  or  not  I  do  not  recollect. 

Q.  Were  you  present  at  the  time,  so  as  to  remember  dis- 
tinctly when  he  said  'T  will  neither  be  bullied  bv  my 
enemies  nor  overawed  by  my  friends?"  A.  I  do  not  recol- 
lect that  phrase. 

Q.  Did  thia  confusion  in  the  crowd  sometimes  prevent 
him  going  on,  or  did  it  not?  A.  I  think  it  likely  that  it 
did.  but  I  am  only  speaking  from  my  present  impression, 
a?  I  d»  not  recollect. 

Q.  Did  you  hear  him  say  anything  about  Judas?  A.  No, 
sir ;  I  do  not  recollect. 

Q.  Did  you  hear  him  say  anything  about  attending  to 
John  Bull  after  a  w  hile?  A.  I  have  no  recollection  of  the 
points  of  his  speech. 

Q.  So  far  as  you  know,  and  all  that  you  know  which 
wo.ldbeof  Hri vantage  to  us  to  us  to  hear  is.  that  you 
were  present  when  some  citizens  asked  the  President  to 
o  out  and  answer  the  call  of  the  crowd?  A.  I  cannot  cay 
at  some  citizens;  those  present  in  the  parlor  asked  him. 
'.  While  the' banquet  was  waiting?  A.  Yes,  sir. 
_,  What  time  was  the  banquet  to  take  place?  A.  I 
think  at  eight  o'clock. 
Q.  What  time  had  this  got  to  be?  A.  I  do  not  recollect. 
Q.  Was  it  not  near  eight  o'clock  at  that  time?  I  think 
when  the  President  went  out  it  was  near  the  time  for  the 
banquet  to  take  place:  I  think  also— I  know,  in  fact— that 
while  the  President  was  speaking,  several  persons  stated 
ft  was  time  for  the  banquet  to  commence,  or  something  of 
tiiat  sort. 

Q.  Then  the  banquet  had  to  wait  while  the  crowd  out- 
side was  spoken  t<>  ?  A.  I  do  not  know;  I  think  that  pro- 
bably the  ln>ur  had  passed,  b'«t  it  often  happens  that  ban- 
quets do  not  take  place  exactly  at  the  hour  fixed. 

Mr.  BU  I'LEIt— Q.  It  appears  that  this  did  not;  was  that 
because  it  waited  for  the  President,  or  because  the  ban- 
quet was  not  ready?  A.  I  think  it  was  because  it  waited 
for  the  President. 

Q.  Did  you  publish  that  speech  next  morning  in  your 
paper?   A.  Yes,  sir,  it  was  published 
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Yes. 


Did  you  again  republish  it  on  Monday  morning?  A. 


Q.  While  your  paper  is  called  the  Republican,  it  is 
i?  really  a  Democratic  paper,  and  the  Democrat  is  the  Re- 
publican paper?  A.  Die  Republican  was  commenced  in 
early  times,  for  I  have  l>een  connected  with  it  over  forty 
years  myself  and  at  the  time- 
Mr.  BUTLER,  interrupting -Excuso  me,  I  do  not  want 
to  go  back  forty  years.  (Laughter.) 

Q.  Was  it  in  fact  a  Democratic  newspaper  at  the  time 
the  President  was  there?    A.  Yes. 

Q.  And  the  St.  Louis  Democrat,  ao-callcd,  was  really 
thn  Republican  paper?    A.  Yes. 

Q.  In  the  Democratic  paper  called  the  Republican,  the 
speech  uaspubli  bed  on  Sunday  and  Monday.    A.  Yea. 
Q.  Was  it  ever  republished  since?  A.  No,  sir,  not  to  my 
\  knowledge. 

Q.  State  why  von  caused  an  edition  of  the  speech  to  be 
Corrected  for  Monday  morning's  publication?  A.  I  met 
our  principal  reporter. 

Q.  Please  not  sta  o  what  took  place  between  your  re- 
porter and  yourself :  I  want  the  facts,  not  the  conversa- 
tion? A.  I  gave  directions  to  Mr.  Ziber,  on  reading  the 
eiK-ech,  to  have  it  corrected. 

Q.  Were  your  directions  followed,  so  far  as  you  know? 
A.  I  do  not  recollect  a-  t  >  the  extent  of  tho  corrections;  I 
never  read  the  speech  carefully. 

Q.  Did  von  ever  complain  afterwards  to  any  man  that 
tfcu  speech,  as  published  in  the  Monday  morning's  Repub- 
U>%n,  was  not  as  it  ought  to  be?  A.  I  cannot  draw  the 
distinction  between  Monday's  and  Sunday's  papers;  I 
have  repeatedly  spoken  of  the  imperfect  manner  in  which 
I  conceived  the  speech  was  reported  and  published  in  the 
Jicvnldican  on  Sunday  ;  whether  I  spoke  of  it  in  reference 
ti>  Monday  or  not,  I  do  u<>t  recollect. 

Q.  You  say  that  you  directed  a  revised  publication  for 
Monday,  and  that  it  was  published,  now  did  you  ever 
complain  to  any  body  within  the  next  three  months  after 
that  revised  publication  v»  as  made,  that  that  publication 
was  not  a  true  one?  A.  It  in  possible  that  I  may  havo 
Complained  on  Monday  morning  if  the  corrections  were 
hot  made,  but  I  do  not  recollect. 

Q.  Ami  it  is  possible  you  did  not?  A.  That,  I  sav,  I  can- 
not recollect. 

Q.  Nor  will  you  Pay  that  in  any  important  particular 
this  speech,  as  published  in  your  paper,  differed  from  the 
Speech  as  put  in  e\idence  here?  A.  1  cannot  point  out  a 
solitary  difference,  because  I  have  not  road  the  speech  as 
put  in  evidenc  •  here,  nor  have  I  road  the  speech  since  tho 
morning  after  it  was  delivered. 

Mr.  BUTLER  -I  will  not  trouble  you  any  furthor. 

A  Reporter  on  tho  Stand. 

Henry  F.  Ziber,  sworn  and  examined.— Before  tho  ex- 
amination commenced,  thr*  witness  intimated  to  Mr.  Cur- 
tis that  he  was  somewhat  .leaf. 

Mr.  CURTIS.- Where,  did  you  reside  in  tho  snmmor  of 
1866,  when  tho  President  Ti»iU>d  BU  I»ms?  A.  In  St. 
Louis,  Missouri. 

Q.  What  was  Uicu  your  busiuouH?  A.  Iwas  thou  engaged 


as  a  -hort-hand  writer  for  the  Missouri  Republican,  a  pane* 
publi>hcd  in  St.  Louis. 

Q.  Had  you  anything  to  do  with  making  a  report  of  tho 
speech  which  the  President  delivered  from  the  balcony  of 
the  Southern  Hotel?  A.  I  made  a  short-hand  report  of  the 
speech,  and  was  authorized  to  employ  what  assistance  I 
needed;  I  employed  Mr.  Walbridge  to  assist  me;  Mr.  Wal- 
bridge  wrote  out  the  speech  for  the  Sunday  morning  Re- 
publican; I  went  over  the  speech  the  same  afternoon,  and 
made  several  alterations  for  fhe  Monday  morning  Republi- 
can; I  made  the  corrections  from  my  own  notes. 

Q.  Did  you  make  any  corrections  except  those  which  yon 
found  were  required  by  your  own  notes?  A.  There  were 
three  or  four  corrections,  which  I  did  not  then  make,  but 
I  marked  them  on  the  proof-wheet  in  the  counting  room. 

Q.  With  those  exceptions,  did  you  make  any  corrections 
except  what  were  called  for  by  your  own  notes?  A.  Those 
were  called  for  by  my  own  notes,  but  they  were  not  in  fact 
made. 

Q.  Were  the  other  corrections  called  for  by  your  notes? 
A,  Oh.  ves,  all  of  them 

Q.  Have  you  compared  the  report  which  you  made  and 
which  was  published  in  the  Republican,  of  Mondav,  with 
the  report  published  in  the  St.  Louis  Democrat  A.I 
more  particularly  compared  the  report  published  in  tho 
Monday  Democrat  w  ith  the  Sunday  R»i>ublican. 

Q.  You  compared  those  two?  A.  Yes,  there  are  about 
sixty  changes. 

Q.  Differences?  A.  Yes,  sir. 

Describle  the  character  of  tthose  differences. 

Mr.  BUTLER— I  object  to  his  describing  the  character; 
let  him  state  the  differences. 

Mr.  CURTIS.— Do  you  want  him  to  repeat  the  sixty  dif- 
ferences? 

Mr.  BUTLER— Certainly,  if  he  can. 

Mr.  CURTIS,  to  witness— Have  you  a  memorandum  of 
these  diiTcrences?    A.  1  have. 

Read  th^m,  if  vou  please. 

Mr.  BUTLER -Before  he  reads  I  should  like  to  know 
wh'ui  it  was  made. 

Mr.  CURTIS,  to  witness— When  did  you  make  this  con> 
pari.-on?   A.  Last  Saturday,  the  11th  of  April. 

CJ.  When  did  you  make  the  memorandum?  A.  I  made 
the  memorandum  on  the  Sunday  following. 

Mr.  BUTLER— Last  Sundav?  '  A.  Yes,  Fir. 

Mr.  CURTIS— Q.  Porwhom  did  you  make  the  memo- 
randum? A.  I  was  brought  here  by  the  managers,  and 
discharged  after  being  here  twenty-four  davs.  I  had  just 
returned  to  St.  Louis,  when  I  got  a  telegraphic  despatch 
that  I  was  summoned  again  to  appear  before  the  Senate, 
I  then  went  to  the  Republican  office  and  took  the  bound 
files  ot  the  Rejrublican  and  the  bound  files  of  the  Demo- 
crat, and,  in  company  with  Mr.  Joseph  Monaghan,  one  of 
the  assistant  editors,  made  a  comparison  of  the  two  pa- 
pers, and  noted  the  dilferences.  and  compared  the  differ- 
ences twice  afterwards,  to  see  that  they  trere  correct; 
that  was  Saturday  la-tt ;  I  started  for  Washington  Sunday 
afternoon,  at  three  o'clock. 

Q.  This  paper  which  contains  those  differences,  when 
was  it  made?   A.  La*t  Saturdav. 

Q.  Was  it  made  at  the  same  time  when  you  made  tbte 
comparison,  or  at  different  (times?  A.  It  was  made  at  the 
same  time. 

Mr.  CURTIS— Now,  if  the  honorable  managers  wishes 
to  have  all  those  differences,  you  can  read  them. 

Mr.  BUTLER— Stav  a  moment;  any  on  which  you  rely 
we  wish  to  have  read. 

Mr.  CURTIS— We  rely  upon  all  of  them,  more  or  less. 

Mr.  BUTLER  -Then  all  of  them,  more  or  less,  must  be 
read. 

Mr.  CURTIS-We  should  prefer,  in  order  to  save  time, 
to  give  specimens  of  the  dilferences.  but  if  you  desire  to 
have  all  read  you  can  have  them  read. 

Mr.  BUTLEK— There  is  a  question  hack  of  this;  that  is, 
we  have  not  the  standard  of  comparison.  This  witness 
goes  to  the  Rejiubhcan  office  and  there  takes  a  copy  of  tho 
paj>er,  but  we  cannot  tell  whether  it  n  as  the  true  paper  or 
not,  or  what  edition  it  was;  and  he  compares  it  with  a 
copy  of  the  Democrat,  and  having  made  that  comparison, 
he  now  proposes  to  put  in  the  result  of  it.  I  do  not  see 
how  that  cau  be  evidence.  He  may  state  anything  which 
he  has  anv  recollection  of.  but  to  make  the  memorandum 
evidence,  and  to  read  the  memorandum,  is  something  I 
never  heard  of.  Let  me  restate  it.  This  »\  itnesp  goes  to 
the  Republican  office  to  get  the  Republican.  Wliat/ie- 
■pubhean—  how  genuine— *  hat  edition  it  was,  except  that 
it  was  in  a  bound  volume,  is  not  identified.  He  takes  tho 
Democrat—  of  what  edition  we  do  not  know— and  he  com- 
pares the  two.  He  then  comes  here  and  attempt-  to  pus 
in  the  results  of  a  comparison  made  in  which  Monaghan 
held  one  end  of  tho  matter  and  he  held  the  other.  Can 
that  be  evidence? 

Mr.  CURTIS— I  want  to  ask  the  witness  a  question,  and 
then  I  will  make  an  observation.  To  the  witness— G, 
Who  made  the  report  that  w  as  in  the  RepuWcan  which 
you  examined,  and  compared  with  the  report  iu  the  Demr>- 
eratt  Witness— Mr.  Walbridge  on  Saturday,  Septem- 
ber 8, 1866;  it  was  published  in  the  Sunday  morning  Re- 
publican, September  9. 

Q.  Have  you  looked  at  tho  proceedings  in  this  case  to 
see  whether  that  report  has  been  put  in  evidence?  A.  Tho 
Sund  ay  Republican  mentions  Mr.  Walbridge  «  testimony, 
in  which  he  states  that  ho  made  one  or  two  simple  correc- 
tions for  the  Monday  morning  Democrat. 

Now,  I  wish  to  inquire  whether  the  report  which  you 
read  in  ths  files  of  the  Republican,  and  which  you  com- 
pared w  ith  the  report  in  tho  Democrat,  was  the  report 
whioh  Mr.  Wuldridgo  made.  A.  Undoubtedly  it  was. 
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Mr.  CURTIS— It  is  suggested  by  the  learned  manager, 

Mr.  Chief  Justice- 
Mr.  BUTLER,  interrupting— I  will  save  you  all  trouble; 

put  it  in  as  much  as  you  choose;  I  don't  care  if  you  leave 

ft  unread. 

Mr.  CURTIS—  We  simply  want  to  have  it  put  in  the  case 
to  save  time,  and  to  have  it  printed. 

Mr.  BUTLER— There  cannot  be  anything  printed  that 
is  not  read. 

Mr.  CURTIS— We  understand;  yon  wish  to  dispense 
with  the  reading. 

The  Chief  Justice— Let  it  be  read  if  the  manager  de- 
sires it 

Mr.  BUTLER— I  do  not  desire  it. 

Mr.  EVARTS— Is  it  to  go  in  evidence,  Mr.  Chief  Justice, 
or  Is  it  not? 

The  Chief  Justice— Certainly,  it  is. 

Mr.  BUTLER— It  mav  go  [q  for  all  I  care,  sir. 

Croas-exatnined  by  Mr.  BUTLER -Q.  How  long  have 
you  been  troubled  with  your  unfortunate  affliction?  A. 
To  what  do  you  refer? 

Q.  I  understand  von  are  a  little  denf;  is  that  so?  A.  I 
have  been  flick  a  ereat  part  of  this  year,  and  was  com- 
pelled to  come  here  a  month  ago,  almost  before  I  was 
al-le  to  come,  and  I  liav  not  got  well  vet. 

Q.  IMd  you  hear  my  question  -How  long  have  you  been 
deaf,  if  yon  are  deaf  at  all?  A.  I  have  been  deaf  for  the  last 
two  years. 

Q.  About  what  time  did  it  commence?  A.  I  do  not  re- 
collect. 

Q.  Von  know  when  you  became  deaf,  do  you  not?  A. 
I  know  I  was  not  deaf  when  you  made  your  St.  Louis 
ereech  in  186d. 

Q.  That  is  a  very  good  date  to  refer  to,  but  suppose  you 
try  it  by  the  almanac?   A.  That  was  in  October,  186*5. 

Q.  How  soon  did  you  become  deaf  after  that?  A.  Pro- 
bably about  a  mouth,  (Laughter.) 

Q.  You  are  quite  sure  you  were  not  deaf  at  that  time? 
A.  I  am  quite  certain,  because  I  know  I  heard  some  re- 
marks which  the  crowd  made,  and  which  you  did  not 
hear.  (Laughter.) 

Q.  I  have  no  doubt  you  heard  much  better  than  I  did, 
but  suppose  we  confine  ourselves  to  this  matter ;  you  flay 
that  about  a  month  after  that  you  became  deaf?  A.  Par- 
tially :  I  recovered  from  that  again  and  took  sick  again. 

Q.  Have  you  your  notes  of  the  President's  speech?  A. 
No,  sir. 

Q.  When  did  you  see  them  last?  A.  The  last  recollec- 
tion I  have  of  them  wax  when  Mr.  Walbridge  was  sum- 
moned to  give  his  testimony  before  the  Reconstruction 
Committee  on  the  New  Orleans  riot*. 

Q.  Did  you  or  he  then  go  over  that  speech  together?  A. 
We  went  over  only  a  part  of  it. 

Q.  The  part  that  referred  to  Xew  Orleans?   A.  Yes. 

Q.  Was  there  any  material  difference  between  you  and 
him  when  yon  had  your  notes  there  together,  in  that  part 
of  the  speech?  if  so,  state  what?   A.  There  was. 

Q.  What  was  it?  A.  He  asked  me  to  compare  notes 
with  him. 

Mr.  Bl'TLER— Excuse  me;  lam  not  asking  what  he 
said.  I  am  asking  what  difference  there  was  between 
that  report  and  his  report  on  that  comparison,  and  what 
the  material  difference  «  as? 

Mr.  EVARTS— I  submit.  Mr.  Chief  Justice,  that  a«  the 
manaser  has  asked  a  precise  question  what  the  difference 
wa-"  in  that  comparison,  the  witness  should  be  permitted  to 
etate  what  it  was  and  how  it  arose. 

Mr.  BL'TLER— I  have  not  asked  any  difference  that 
arose  between  the  witness  and  Mr.  Walbridge.  Ear  be  it 
from  me  to  go  into  that.  I  have  asked  what  difference 
there  was  between  the  reports  of  the  speech. 

Mr.  CURTIS— As  it  appeared  from  that  comparison? 

Mr.  Bl'TLER— As  found  at  that  time. 

Witness- 1  was  going  on  to  answer,  and  if  the  gentleman 
will  have  patience  a  few  momenta  I  will  answer. 

The  Chief  Justice— The  witness  will  couiine  himself  en- 
tirely to  what  is  asked  and  make  no  remarks. 

Witness— We  proceeded  to  compare  the  speech  relating 
to  the  New  Orleans  riots;  Mr.  Walbridge  read  over  his 
notes,  and  I  looked  over  mine;  when  he  came  to  this  pas- 
sage, "When  you  read  the  speeches  that  were  made  or 
packed  up  the  facts  you  will  find  the  speeches  were  made," 
I  called  Mr.  Walbridge's  attention  to  those  words  qualify- 
ing the  sentence,  "If  the  facts  are  as  stated ;"  he  replied  to 
me,  "Oh.  you  are  mistaken;  I  know  I  am  rigjit."  and  he 
went  on ;  as  he  was  summoned  to  swear  to  nis  notes  and 
not  to  mine,  I  did  not  argue  the  question  further,  but  let 
him  go  on. 

Y.  What  other  difference  were  there?  A.  In  the  New 
Orleans  matter? 

Mr.  Bl'TLER— Yea.  Witness-The  President  referred 
to  the  Convention  which  had  been  called  in  New  Orleans 
and  which  was  extinct  by  reason  of  its  power  having  ex- 
pired; the  words,  "by  reason  of  its  power  having  ex- 
pired," were  in  my  report  and  were  not  in  Mr.  Wal- 
bridge's. 

9.  Was  there  any  other  difference?  A  No  other;  Mr.  Wal- 
bridge proceeded  with  his  report  of  the  matter  with  refer- 
ence to  the  New  Orleans  riots;  the  latter  part  of  there 
port  was  not  compared  at  all  nor  was  the  first  part. 

O.  Have  you  the  report  as  it  appeared  in  the  keprcblican 
of  Monday  before  you?   A.  I  have. 

Q.  Let  me  read  a  few  sentences,  and'tell  me  how  many 
errors  there  are  in  this  that  was  put  In  evidence  here  ?— 
"Fellow  citizens,  of  St.  Louia:— In  being  introduced  to 
vou,  to-night,  it  ia  not  for  the  purpose  of  making  a  speech. 
It  is  true  I  am  proud  to  mcclnso  many  of  my  fellow  citi- 
zens here  on  this  occasion,  and  under  the  favorable  circum- 
stances that  I  do."  Cry— "How  about  British  subjects?" 


"  We  will  attend  to  John  Bui  after  a  while,  so  far  as  that 
I  is  concerned.  (Laughter  and  cheers.)  1  have  just  stated 
!  that  I  was  not  here  for  the  purpose  of  making  a  speech." 
Witness,  interrupting— The  President  said,  "I  am  uot 

here." 

Mr.  BUTLER— Q.  Then  the  difference  is  between  the 
word  "wa«"  and  the  word  "am?"  Do  yon  know  that 
the  President  used  the  word  "am,"  instead  of  was?" 
A.  Of  course  I  do. 

Mr.  Bl'TLER,  continuing  to  read -"But  after  being  in- 
troduced, simply  to  tender  my  cordial  th-uiks  for  the  wel- 
comeyou  have  given  me  in  your  raidflt"— (a  voice.  "Ten 
thousand  welcomes!"— hurrahs  and  cheers)— Thank  you, 
fir,  I  «  ish  it  wa*  in  inv  power  to  address  yon  under  fa- 
vorable circumstances  upon  some  of  the  questions  that 
agitate  and  distract  the  public  mind  at  this  tune." 

Witness,  interrupting— The  word  was  "which  agitate, 
<fce." 

Mr.  BUTLER,  continuing  to  read— "Questions  that  have- 
gro  Pn out  of  a  fiery  ordeal  we  have  just  passed  through, 
1  and  "  hi>  h  I  think  as  importaut  as  those  we  have  just 
j  passed  by.   The  time  has  come  when  it  seems  to  me  that 
'  all  ought  to  \->e  prepared  fer  peace.   The  Rebellion  being 
I  suppressed,  and  the  shedding  of  blood  being  stopped,  the 
I  sacrifice  of  life  being  suspended  and  staved,  it  seems  that 
I  the  time  has  arrived  when  we  should  nave  peace,  when 
the  bleeding  arteries  should  be  tied  up.    (A voice— 'New 
Orleans.'   'Go  on.')  "   Q.  So  far  all  is  right  except  the  two 
corrections  yon  have  made?   A.  Yes,  sir;  I  wish  to  make 
a  correction  at  the  New  Orleans  part. 

Mr.  BL'TLER— Q.  Whv  should  you  wish  anything 
about  it? 

Witness— You  were  proceeding  to  make  a  correction, 
and  when  you  came  to  the  New  Orleans  part  you  stopped. 

Mr.  Bl'TLER— I  will  take  this  portion  of  the  speech:  — 
"Judas,  Judas  Isoariot,  Judas.   There  was  a  Judas  once." 

Witness  interrupting— There  is  one  Judas  too  much 
there.  (Laughter). 

Mr.  Bl'TLER— Q.  You  are  aure  that  he  did  not  speaK 
Judas  four  times?   A.  Yes,  sir. 

Q.  How  many  times  did  he  apeak  Judas?  A.  Three 
times. 

Witness  to  Mr.  Butler— In  the  report  that  is  in  evi- 
dence, those  words  are  italicised,  are  they  not,  and 
stretched  out? 

Mr.  Bl'TLER— Two  of  the  Judases  are  spelled  with 
the  last  syllable,  a-a-s;  do  you  mean  to  say  that  the  Presi- 
dent spoke  that  part  with  emphasis?  A.  I  mean  to  say 
that  he  did  not  speak  them  in  that  way. 

Mr.  BUTLICR  (continuing  to  read)— "There  was  a  Judas 
once :  one  of  the  twelve  Apostles ;  oh !  yes.  and  these  twelve 
Apostles  had  a  Christ.  (A  voice— And  a  Moses  too.  Great 
langhter)  The  twelve  Apostles  had  a  Christ,  and  he  could 
not  have  had  a  Judas  unless  he  had  had  twelve  Apostles." 
So  far  it  is  right  ?   A.  Yes ;  not  stretched  out. 

Mr.  BUTLER— Yes,  sir.  stretched  out.  Is  there  any 
other  question  you  would  like  to  ask  me  ?  (Laughter.) 

Now,  sir,  will  you  attend  to  your  business,  and  say  what 
differences  there  are? 

Continuing  to  read— "The  twelve  Apostles  had  a  Christ, 
and  he  could  not  have  had  a  Judas  unless  he  had  twelve 
Anostlefl.  If  I  have  plaved  the  Judas  who  has  been  my 
Christ  that  I  have  played  the  Judas  with?  Was  it  Thad. 
Stevens?  was  it  Wendell  Phillips?  Was  it  Charles  Sum- 
ner? (Hisses  and  cheers.)  Are  these  the  men  that  set  up 
and  compare  themselves  with  the  Savior  of  men."? 

Witness— The  word  "that"  should  be  "who." 

Mr.  BUTLER— Q.  Is  that  a  fair  specimen  of  the  sixty 
corrections  you  have  made?  A.  There  are  four  in  the  next 
three  lines. 

Mr.  Bl'TLER— Q.  Answer  the  question;  ia  that  a  fair 
specimen  of  the  sixty  corrections? 

Mr.  EVAR  PS— Mr.  Chief  Justice:— I  suppose  the  correc- 
tions, the  whole  of  which  are  put  in  evidence,  will  show 
all  this. 

Mr.  BUTLER— I  am  cross-examining  the  witness,  and  I 
prefer  that  the  witnesa  shall  not  be  instructed. 

Mr.  EVARTS— It  is  not  instructing  the  witness.  We 
thought  it  would  save  time  by  putting  iu  the  memoran- 
dum; whether  this  is  a  fair  specimen  or  not  as  compared 
with  the  whole  paper,  wHl  appear  from  a  comparison  by 
the  court. 

Mr.  BUTLER— I  am  testing  the  witness'  credibility,  and 
1  do  not  care  to  have  him  instructed. 

The  Chief  Justice— If  the  question  is  objected  to  the 
honorable  manager  will  please  put  it  in  writing. 

Mr.  EVARTS— It  is  not  a  question'  of  credibility;  it  is  a 
matter  of  judgment  between  the  two  papers,  whether  one 
correction  is  a  fair  soecimen  of  all? 

Mr.  BUTLER  to  the  witness— I  ask  whether  the  correc- 
tions you  have  made  in  answer  to  my  questions  are  of  the 
same  average  character  as  the  other  sixty  corrections? 

Mr.  EVAUTS.— We  object  to  the  question.  It  requires 
a  re-examination  of  the  whole  subject. 

Mr.  BUTLER— Well.  I  will  pass  from  that  rather  than 
take  up  the  time.  Mr.  Witness,  yon  told  us  that  in  the 
next  three  lines  there  were  corrections.  I  will  read  the 
next  four  lines.  "In  the  days  when  there  ware  twelve 
Anostlcs,  and  when  there  ware  a  Christ,  while  there  ware 
Judases  there  ware  unbelievers  too.  Yas,  while  there 
were  Judases  there  were  unbelievers— (Voices,  'hear.' 
"Three  groans  for  Fletcher.'  Yes.  oh  yea,  unbelievers  in 
Christ." 

Witness— The  word  "were"  is  spelled  four  times  "ware," 
and  the  first  time  it  shonld  be  "was." 

Mr.  BUTLER— Q.  Then  your  correctiona  are  all  on 
qucstiona  of  pronunciation  and  grammar?  A  The  Pre- 
sident did  not  use  those  words. 

Q.  You  Bay  the  President  did  not  pronounce  the  word 
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"were"  broadlv,  as  is  sometimes  the  Southern  fashion? 
A.  I  Bay  he  did  not  use  the  word  as  used  in  that  paper. 

Q.  Did  he  not  speak  broadlv  the  word  "were"  when  he 
used  it?  A.  Not  so  that  it  could  not  be  distinguished  from 
"ware." 

Q.  Then  it  is  a  question  of  how  you  spell  and  pronounce 
that  vou  corrected?  A.  The  tone  of  voice  could  not  be 
represented  in  print. 

Q.  Aud  vou  think  that  "were"  better  represents  his 
tone  of  voice?   A.  Yes,  sir.  . 

Q.  Although  it  cannot  be  represented  in  print?   A.  Yes. 

Q.  Now,  sir,  with  the  exception  of  corrections  in  pro- 
nunciation and  in  grammar,  is  there  any  correction  of  the 
report  as  printed  in  the  Democrat  on  Monday  compared 
with  the  report  of  the  Republican?  A.  Of  what  day? 

Mr.  BUTLER— The  Republican  of  Sunday  or  Monday?  I 
repeat,  with  the  exception  of  corrections  in  grammar  and 
punctuation,  is  there  any  other  correction  in  substance  be- 
tween the  two  reports  as  printed  that  morning  between 
the  Monday  Republican  and  the  Monday  Democrat?  A. 
Yep,  sir. 

Q.  What  are  thev?  A.  One  is:— "Let  the  government  be 
restored;  I  have  labored  for  it;  I  am  for  it  now."  The 
words,  "I  am  for  it  now,"  are  omitted  in  the  Democrat, 
and  there  is  a  change  in  the  punctuation  in  the  commence- 
ment of  the  next  sentence. 

Q.  What  else  is  there?  A.  Speaking  of  the  neutrality 
law,  he  savs,  "Iain  sworn  to  support  the  Constitution, 
and  to  execute  the  laws."  Some  cried  out,  "Why  did  you 
not  do  it?"  He  answered,  "The  law  was  executed;  the 
law  was  executed."  These  words,  "Why  did  you  not  do 
it?"  and  "The  law  was  executed"  are  omitted  in  the  De- 
mocrat. „  ' 

Q.  What  else,  in  substance,  is  omitted?  A.  I  do  not 
know  that  I  can  point  out  any  other  without  the  memo- 
randum. 

Q.  Use  the  memorandum,  and  point  out  any  difference 
in  substance— not  grammar,  not  punctuation,  not  pronun- 
ciation. The  witness,  after  examining  the  memorandum, 
stated  that  in  one  sentence  the  word  "sacrifice"  was  used 
in  the  Democrat's  report,  the  proper  word  being  "battled." 

Mr.  BUTLER  to  the  witness— Well,  I  will  not  trouble 
you  further. 

Witness— I  will  point  out  more. 

Mr.  BUTLER— That  is  all,  sir. 

Novel  Evidence. 

Mr.  CURTIS— We  offer  in  evidence  this  document.  It 
is  the  commission  issued  by  President  Adams  to  General 
Washington,  constituting  him  Lieutenant-General  of  the 
Army  of  the  United  States.  The  purpose  is  to  show  the 
form  in  which  commissions  were  issued  at  that  day  to 
military  officers.  It  is  the  most  conspicuous  instance  in 
our  historv  as  regards  the  practice. 

Mr.  BUTLER— There  were  two  appointments  to  Gene- 
ral Washington.  Was  this  the  one  accepted  by  him,  or 
the  one  rejected?  ,   .  /— ■ 

Mr.  EVARTS— We  understand  it  is  the  one  actually 
issued  to  him. 

Mr.  BUTLER— And  accepted? 

Mr.  EVARTS— We  understand  so. 

Mr.  BUTLER— We  have  no  objections. 

The  paper  was  read. 

Mr.  CURTIS— We  next  offer  a  document  from  the  De- 
partment of  the  Irterior,  showing  removals  of  Superin- 
tendents of  Indian  Affairs,  Indian  Agents,  land  officers, 
receivers  of  public  moneys,  surveyor-generals,  aud  certain 
miscellaneous  officers.  It  shows  the  date  of  the  removal, 
aud  of  the  name  of  the  officer  and  the  offices  held  ;  and  it 
also  contains  memoranda,  showing  whether  removed  dur- 
ing the  recess,  or  during  the  session  of  the  Senate. 

Mr.  BUTLER— Mr.  President,  I  have  one  objection  to 
thi  s  species  of  evidence  without  anybody  being  here  to 
testifv  to  it;  and  that  Is  this:— I  have  learned  that  in  the 
case  of  the  Treasury  Department,  which  I  alloweJ  to  go 
in  without  objection,  there  are  other  cases  not  reported 
where  the  power  was  refused  to  be  exercised,  and  I  do  not 
know  whether  it  is  bo  in  the  Interior  Department  or  not; 
but  most  of  those  examined  by  us  are  simply  under  the 
law,  fixing  their  tenure  during  the  pleasure  of  the  Presi- 
dent for  the  time  being,  and  some  of  them  are  inferior  offi- 
cers originally  made  by  the  War  Department,  but  if  the 
counsel  for  the  President  thinks  they  have  any  bearing, 
we  have  no  objection. 

Mr.  CURTIS  said  he  had  not  had  an  opportunity  to  ex- 
amine them  minutely i  but  he  understood  a  large  number 
of  them  held  office  under  a  fixed  tenure.  It  might  be  a 
matter  of  argument  hereafter. 

Mr.  BUTLER— What  class  of  officers  do  you  speak  of? 

Mr.  CURTIS— Receiver  of  Public  Moneys  is  one  of  the 
classes. 

Senator  JOHNSON— What  is  the  first  date  of  removal? 

Mr.  CURTIS— I  think  they  extend  through  the  whole 
period  of  the  existence  of  that  department.  I  do  not  mean 
the  date  when  the  department  was  established,  but  I  think 
they  run  through  the  whole  of  it. 

BrVldenOC  by  F.  VV.  Seward. 

Frederick  W.  Seward  sworn  on  behalf  of  respondent, 
examined  by  Mr.  Curtis. 

Mr.  CURTIS  Mr.  Seward,  will  you  please  to  state  the 
office  you  hold  under  the  government?  A.  Assistant  Secre- 
tary of  State. 

Q.  How  long  have  you  held  that  office?  A.  Since  March, 
1861. 

Q.  In  whose  charge  in  that  department  is  the  subject  of 
consular  and  vice  consular  appointments?  A.  Under  my 
charge. 

A.  PlcaBo  to  stato  the  practice  of  making  appointme  nt 


of  vice  consuls  in  the  case  of  death,  resignation,  incapacity 
or  absence  of  consuls,  usually  consuls? 

Mr.  BU  TLER-Is  not  that  regulated  by  law? 

Mr.  CURTIS— That  is  a  matter  of  argument;  we  think 
it  is. 

Mr.  BUTLER— So  do  we. 

Mr.  CURTIS— I  want  to  show  the  practice  nnder  tho 
law,  just  as  we  have  done  in  other  cases.  I  have  the  docu- 
ment here,  but  it  requires  some  explanation  to  make  it  in- 
telligible to  the  witness.  When  a  vacancy  has  not  been 
foreseen,  the  consul  nominates  a  vice  consul  who  enters 
upon  the  discharge  of  his  duties  at  once,  at  the  time  the 
nomination  is  sent  to  the  Department  of  State.  The  de- 
partment approves  or  disapproves  of  the  nomination,  in 
case  the  vacancy  has  not  been  foreseen.  If  the  consul  is 
dead,  absent,  sick,  or  unable  to  discharge  the  duties, 
then  the  minister  of  the  country  may  make  a  nomina- 
tion to  the  Department  of  State,  or  if  no  minister,  the 
naval  commander  not  (infrequently  makes  a  nomination 
and  sends  it  to  the  Department  of  State,  and  the  vice 
consul  so  designated  acts  until  the  department  approve 
or  disapprove.  In  other  cases  the  department  has  often 
designated  a  vice  consul  without  any  previous  nomina- 
tion from  either  consul,  minister,  or  naval  commander, 
and  he  enters  upon  the  discharge  of  his  duties  in  the  same 
manner. 

Q.  How  is  he  authorized  or  commissioned?  A.  He  re- 
ceives the  certificate  of  his  appointment,  signed  by  tho 
Secretar}'  of  State. 

Q.  Running  for  a  definite  period,  or  how?  A.  Running 
subject  to  the  restrictions  provided  by  law. 

Q.  Is  this  appointment  of  vice  consul  made  temporarily 
to  fill  a  vacancy,  or  how  otherwi«e?  A.  It  is  made  to  fill 
the  office  during  the  period  which  elapses  between  the 
time  it  takes  for  the  information  to  reach  the  department 
and  a  successor  to  be  appointed. 

Q.  That  is.  for  a  succeeding  consul  to  be  appointed?  A. 
Yes;  sometimes  weeks  or  months  may  elapse  before  a 
newly-appointed  successor  can  reach  this  place. 

Q.  It  is  then  in  its  character  an  ad  interim  appointment 
to  fill  the  vacancy?   A.  Yes,  sir. 

Mr.  BUTLER— Is  there  anything  said  in  the  commis- 
sions about  their  being  ad  interim,  or  in  the  letter  or  ap- 
pointment? 

Witness— The  letter  of  appointments  say,  "Subject  to 
the  conditions  made  bv  law." 

Q.  Is  that  the  onbr  limitation  there  is?   A.  Yes,  sir. 

Q.  Are  not  the  appointments  made  under  the  fifteenth 
section  of  the  act  of  August  11,  1855?  A.  August  IS,  isn't  it? 

Mr.  BUTLER— I  think  you  are  right,  sir;  August  18, 
185fi. 

Witness— I  think  the  act  of  1856  does  not  create  the 
office  or  give  the  power  of  appointment,  but  it  recog- 
nizes the  office  as  already  in  existence,  and  the  power  as 
already  in  the  President. 

Mr.  BUTLER— We  will  see  that  in  a  moment,  sir. 

Mr.  BUTLER  read  from  11  Statutes  at  Large,  sections 
14  and  15.   He  continued  :— 

Q-  Now,  sir,  have  they  ever,  in  the  State  Department, 
undertaken  to  make  a  vice  consul  against  the  provisions  of 
this  act?   A.  I  am  not  aware  that  they  ever  have. 

Q.  Nor  ever  attempted  to  do  it?  A.  No,  sir ;  not  that  I 
am  aware  of. 

Mr.  CURTIS— I  now  offer  from  the  Department  of  State, 
this  document,  which  contains  a  list  of  the  consular  offi- 
cers appointed  during  the  session  of  the  Senate,  when  va- 
cancies existed  at  the  time  such  appointments  were  made. 
The  earliest  instance  was  in  1803,  and  they  come  down  to 
about  18(52,  if  I  remember  right. 

Mr.  BOUT  WELL— I  wish  to  call  the  counsel  for  the  re- 
spondent to  the  fact  that  it  does  not  appear,  from  the=e 
papers  that  these  vacancies  happened  during  the  recess  of 
the  Senate.  It  merely  states  that  they  were  filled  during 
the  session  of  the  Senate. 

Mr.  CURTIS— It  does  not  appear  when  the  vacancies 
happened.  The  purpose  is  to  show  that  these  temporary 
appointments  were  made  to  fill  vacancies  during  the  ses- 
sion of  the  Senate.  *  *  *  *  I  give  notice  that  we  pro- 
pose to  consider  these  as  cases  happening  during  the  recess 
of  the  Senate. 

Mr.  EVARTS— During  the  session. 

Mr.  BOUTWELL— We  don't  know  anything  about  that. 

Mr.  EVARTS— The  certificate  is  to  that  effect,  filed 
during  the  session  of  the  Senate. 

Mr.  BOUTWELL-We  do  not  object  to  the  paper.  I 
only  give  notice  how  we  propose  to  consider  it 

Testimony  offiideon  Welles. 

Gideon  Welles,  sworn  on  behalf  of  the  respondent. 
Examined  by  Mr.  EVARTS. 

Q.  Mr.  Welles,  you  are  now  Secretary  of  the  Navy?  A. 
Yes,  sir. 

Q.  At  what  time,  and  from  whom  did  vou  receive  that 
appointment?  A.  I  was  appointed  in  March,  1861,  by 
President  Lincoln,  and  have  held  the  office  continually 
until  now  from  that  date. 

Q.  Do  you  remember  on  the  21st  of  February  last  3-0113 
attention  being  drawn  to  some  movements  of  troops  or 
military  officers?  A.  On  tho  evening  of  the  21st  of  Febru- 
ary my  attention  was  called  to  some  movements  that  were 
made  then. 

Q.  How  wno  that  brought  to  your  attention?  A.  My  son 
brought  them  to  my  attention.  He  had  been  attending  a 
party,  when  an  order  camo  requiring  all  officers  under  the 
command  of  General  Emory  to  report  forthwith  to  head- 
quarters. 

Q.  Did  you,  in  consequence  of  that  beck  to  have  an  in- 
terview with  tho  President  of  tho  United  States?  A.  I 
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requested  my  son  to  go  over  that  evening  or  the  following 
dav. 

Mr.  BUTLER— Stop  a  moment. 

Mr.  EV ARTS— You  attempted  to  find  a  messenger  at 
that  time?  A.  I  did.  On  Saturday,  the  22d,  I  went  myself 
about  noon  to  sec  the  President  on  this  subject;  I  told  him 
what  I  had  heard,  and  asked  him  what  he  meant. 

Mr'  BUTLER— We  object  to  that  conversation,  and  be- 
fore ire  go  to  the  objection,  I  would  ask  the  witness  to  fix 
the  time  a  little  more  carefully. 

Witness— About  12  o'clock  on  the  22d  of  February. 

Q.  How  close  to  12 ;  before  or  after?  A.  1  should  think  it 
was  a  little  before  12;  I  will  state  a  circumstance  or  two; 
the  Attornev-Gcneral  was  there  when  I  went  in,  and 
while  I  was  there  the  nomination  of  Mr.  Ewine  was  made 
as  Secretary  of  War,  and  was  delivered  to  the  Private  Se- 
cretin- to  he  carried  to  the  Capitol. 

Mr.  BU TLER— Stop  a  moment. 

M  r.  EVARTS— It  is  not  the  time  for  cross-examination 
now. 

M  .  SUTLER— It  is  in  order  to  ascertain  whether  it  is 
admissible. 

Mr.  EVA  RTS— It  is  quite  immaterial. 

Mr.  BUTLER  to  witness— You  think  it  was  very  near 
twelve?   A.  About  twelve  o'clock. 

Q.  Could  it  have  been  as  early  as  half-past  eleven?  A. 
No,  sir.  I  don't  think  it  was. 

Q.  Between  that  time  and  half-past  twelve  sometime? 
A.  Yes.  rtr. 

Mr.  EVARTS.— What'passed  between  you  and  the  Presi- 
dent after  vou  had  made  that  statement  to  him  with  re- 
ference to  that  communication? 

Mr.  B I 'TLER  asked  to  have  the  question  put  in  writing, 
which  was  done. 

Mr.  EVARTS.— I  will  state  that  this  evidence  is  offered 
in  reference  to  the  article  that  relates  to  the  conversation 
between  the  President  and  General  Emory. 

Mr.  Bl'TLER— That  is  precisely  as  we  understand  it; 
but  we  also  understand  the  fact  to  be  that  Gen.  Emory  was 
sent  for  before  Mr.  Welles  appeared  on  the  scene.  I  am 
instructed  by  my  associates  to  say  that  we  are  endeavor- 
ing to  get  the  matter  settled  that  General  Emory  received 
a  note  to  come  to  the  President  at  ten  o'clock  in  the  morn- 
ing. That  he  got  there  before  the  Secretary  of  the  Navy 
we  cannot  at  this  moment  ascertain,  but  it  docs  not  appear 
that  this  conversation  was  before  Emory  was  sent  for. 

Mr.  EVARTS— That  is  a  matter  of  proof  which  is  to  be 
considered  when  it  is  all  in,  as  to  which  is  right  on  our 
Bide,  and  which  on  theirs. 

Mr.  BL'TLER— The  proof  of  what  was  said  in  the  con- 
versation is  not  to  be  considered  as  proof  of  which  was 
right  on  the  facts,  for  I  suppose  mv  learned  opponent 
would  not  claim  that  if  this  was  after  Emory  came  there 
they  could  put  in  the  testimony. 

The  Chief  Justice  considered  the  evidence  competent, 
and  no  Senator  raisin1,'  a  question  it  was  admitted. 

The  question  was  again  read. 

Witness— I  cannot  repeat  the  words;  I  should  think  the 
worda  of  the  President  were,  "I  don't  know  what  Emory 
means,''  or  "'I  don't  know  what  Emory  is  about ;"  I  re- 
marked that  I  thought  he  ought  to  know  that  when  he 
was  sending  for  his  officers  at  such  a  time  it  must  be  for 
Borne  reason ;  he  hesitated  somewhat;  we  had  a  little  con- 
versation ;  I  think  he  said  he  would  send  for  him;  either 
that,  or  that  he  would  send  and  inquire  into  it;  I  thiuk  he 
said  he  would  send  for  him. 

Mr.  EVARTS— Q.  I  will  call  your  attention  to  the  21st 
of  February,  at  the  time  of  the  close  of  the  Cabinet  meet- 
ing that  day,  at  what  hour  was  the  Cabinet  meeting  held 
on  that  day,  Friday?  A.  At  twelve  o'clock,  the  regular 
Lour. 

Q.  That  is  the  usual  hour,  and  that  is  the  usual  day  of 
the  Cabinet  meeting?  A.  Yes,  sir. 

Q.  Did  you  at  that  time  have  any  interview  with  the 
President  of  the  United  States  at  which  the  subject  of  Mr. 
Stanton's  removal  was  mentioned?  Answer,  ye«  or  no? 
A.  I  did  . 

Q.  At  about  what  hour  of  the  day  was  that?  A.  About 
two  o'clock. 

Q.  Had  you  up  to  that  time  heard  of  the  removal  of  Mr. 
Stanton?   A.  I  had  not;  I  was  told  before  I  left. 

Q.  And  after  the  Cabinet  meeting  was  closed  this  inter- 
view took  place,  at  which  this  subject  was  mentioned? 
A.  The  President  remarked— 

Q.  No  matter;  state  whether  it  was?   A.  It  was. 

Q.  What  passed  between  you  and  the  President  at  that 
time? 

Mr.  BUTLER  objected. 

On  motion,  the  Senate  here  took  a  recess  of  fifteen  mi- 
nute-*, after  which  the  cross-examination  of  Secretary 
Welles  whs  continued  by  Mr.  EVARTS. 

Q.  Bid  the  Preeidtnt  make  any  communication  to  yon 
on  this  occasion  concerning  the  removal  of  Mr.  Stanton— 
yes  or  no?   A.  Yes;  he  did. 

Q.  Was  this  before  this  Cabinet  meeting  had  broken  up, 
or  at  what  step  of  your  meeting  was  it?  A.  We  had  got 
through  with  our  departmental  business,  and  were  about 
separating,  when  the  President  remarked— 

Mr.  E\  ARTS,  interrupting-Q.  Who  were  present?  A. 
I  believe  all  were  present,  unless  it  was  Mr.  Stanton. 

Mr.  hA  ARl/S— Now,  I  offer  to  prove  that  on  this  occa- 
sion the  President  communicated  to  Mr.  Welles  and  the 
other  members  pf  the  Cabinet,  before  the  meeting  broke 
up.  that  he  had  removed  Mr.  Stanton  and  appointed 
General  1  nomas  Secretary  of  War  afl  interim,  and  that 
upon  the  inquiry  by  Mr.  Welles  whether  General  Thomas 
w  as  in  possession  of  the  office,  the  President  replied  that 

uTuas;«nd%1upon  further  question  of  Mr.  Welles 
whether  Mr.  Stanton  acquiesced,  the  President  replied 


that  he  did ;  all  that  he  required  was  time  to  remove  his 
papers. 

Mr.  BUTLER— I  want  to  call  the  attention  of  the  coun- 
sel to  this  question:— "I  understand  Mr.  Welles  that  it  was 
alter  the  <  labinet  meeting  broke  up." 

Mr.  EVARTS— No;  I  have  put  that  according  to  the 
fact,  that  it  was  when  they  had  got  through  with  what 
he  calls  their  department  business,  and  before  the  act  of 
breaking  up,  that  the  President  made  that  communi- 
cation. 

Mr.  BUTLER  objected  that  it  could  not  be  evidence.  He 
said  it  was  now  made  certain  that  this  act  was  done  with- 
out any  consultation  of  his  Cabinet  by  the  President 
either  verbally  or  otherwise.  The  President  had  no  right 
to  consult  his  Cabinet  except  by  the  constitutional  me- 
thod. Jefferson  had  taken  the  same  view  on  this  question 
which  he  (Mr.  Butler)  had  heretofore  taken  before  the  Se- 
nate. The  Constitution,  for  good  purpore>».  required  the 
President  when  he  wished  the  advice  of  his  Cabinet  to  ask 
it  in  writing,  so  that  it  could  appear  for  all  time  what  that 
ad^  ice  was. 

That  was  because  there  had  been  attempts  made  on  the 
various  trials  of  impeachment  of  members  of  the  Cabinet, 
to  put  in  the  fact  of  the  advice,  by  order  of  the  Kim;,  to 
the  Cabinet,  or  the  advice  of  the  various  members  of  the 
Cabinet  to  each  other.  That  was  exploded  in  the  Earl  of 
Danbury's  case.  That  question  had  been  settled  then,  so 
that  it  might  not  arise  thereafter.  He  was  glad  to  learn 
that  the  President  was  solely  responsible,  and  acted  upon 
his  sole  responsibility,  without  the  advice  of  his  Cabinet. 
Could  the  President  then,  by  his  narration  of  what  he  had 
done,  and  what  he  had  intended  to  do,  defend  himself 
before  this  tribunal  for  the  consequences  of  his  acts? 

It  was  exactly  the  same  question  almost  unanimously 
decided  yesterday  in  the  case  of  Mr.  Perrine  and  Mr. 
Selye,  where  a  conversation  a  few  minutes  earlier  or  later, 
was  ruh  d  out.  This  was  not  an  attempt  to  take  the  ad- 
vice of  Mr.  Welles,  but  to  inform  him  and  the  rest  of  the 
Cabinet  of  what  had  been  done,  and  that  after  the  Cabinet 
meeting,  while  they  were  talking  together  as  any  other 
citizens  might  do,  It  would  be  as  if  a  question  should 
be  attempted  to  bp  put  into  thi3  case  after  the  court  ad- 
journed. 

Mr.  EVARTS  denied  that  the  witness  had  said  anything 
to  show  that  the  act  of  removal  or  appointment  took  place 
without  previous  advice  by  the  Cabinet.  However  that 
fact  appeared,  the  fact  was  that  Mr.  Welles  had  not  then 
heard  of  the  fact  that  had  taken  place.  The  manaeers  had, 
perhaps,  not  heard  what  the  witness  said,  but  the  fact 
stood  that  in  a  Cabinet  meeting  on  Friday,  the  21st  of 
February,  when  the  routine  business  of  the  different  de- 
partments was  over,  or  when  it  was  in  order  for  the  Presi- 
dent to  communicate  to  his  Cabinet  whatever  he  designed 
to  lays  before  them,  the  President  did  communicate  this 
fact. 

Here  they  got  rid  of  the  suggestion  that  it  was  a  mere 
communication  to  a  casual  visitor,  which  was  the  argu- 
ment in  the  case  of  Perrin  and  Selye,  Here  it  was  got  in, 
and,  being  in,  they  were  entitled  to  have  it  brought  in  as  a, 
part  of  the  res  ye'stcp.  in  it*  sense  as  a  "governmental  act" 
with  all  the  benefit  that  came  from  it,  as  to  the  intent  of 
the  President  to  place  the  office  in  a  proper  condition  for 
public  service,  and  as  announced  by  him  to  General  Sher- 
man, the  preceding  January.  It  negatived  the  idea  that 
the  President  was  responsible  for  the  statements  of  Gene- 
ral Thomas  to  Wilkeson  or  Burleigh,  and  presented  the 
matter  in  its  true  lisht  as  a  peaceful  movement  of  the 
President  of  the  United  States. 

Mr.  CURTIS  wished  it  to  be  remembered  that  they  did 
not  base  their  argument  that  this  was  admissible  upon  the 
ground  that  it  was  advice  from  the  Cabinet  to  the  Presi- 
dent, but  because  it  was  an  ollicial  act,  done  by  the  Presi- 
dent himself,  in  a  proper  manner.  The  subject  matter  of 
the  information  being  such  as  they  were  all  interested  in, 
though  somewhat  iu  advance  of  "the  question  which  must 
presently  arise,  he  would  take  up  the  matter  of  the  ad- 
vice and  opinions  of  the  Cabinet  oflicers  referred  to  by  the 
manager. 

Mr.  CURTIS  then  quoted  the  Federalist,  and  other  au- 
thorities on  the  subject,  to  show  that  from  the  time  of 
Jefferson  down  to  the  present  day  the  Cabinet  had  acted 
and  voted  m  a  council,  of  which  the  President  was  a 
member,  he  having  tlie  power  to  decide  a  question  inde- 
pendently of  thein,  if  he  choose.  He;  held  that  any  com- 
munication made  to  the  Cabinet  by  the  President,  respect- 
ing an  ollicial  act  then  in  fieri,  was  competent  evidence. 
He  reminded  them  that  in  England  the  ministers  of  tho 
Crown  are  responsible  themselves  for  their  acts,  and  not 
as  in  this  country  the  sovereign  power,  and  that,  there- 
fore, the  English  precedents  were  not  applicable. 

Mr.  BUTLER,  in  reply,  Kaid  he  woidd  not  pursue  the 
discussion  of  the  matter  of  the  advice,  since  it  was  argued 
by  the  counsel  that  none  was  either  given  or  asked.  He 
supposed  that  no  act  could  be  called  an  official  one  that 
was  an  act  required  by  some  law  or  some  duty.  Fre- 
quently acts  done  bv  an  officer  were  officious  and  ollicial. 
Could  the  counsel  inform  him  under  what  law,  what, 
practice  or  what  constitutional  provision  the  President 
was  required  to  inform  his  Cabinet  at  any  time  of  an  act  of 
removal? 

The  only  law  on  the  subject  was  the  act  of  March  2, 
1867,  requiring  him  to  inform  the  Secretary  of  the  Trea- 
sury, for  the  purpose  of  notifying  the  accounting  officers, 
in  order  that  the  person  removed  could  not  get  his  salary, 
and  the  President  had  informed  the  Secretary  of  the  Trea- 
sury especially  in  conformity  with  that  act.  Mr.  Butler 
called  attention  to  the  fact  that  while  the  counsel  excepted 
to  hie  statement  that  it  was  in  evidence  that  this  was  not 
a  consultation  of  the  Cabinet,  they  had  not  stated  that 
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the  Cabinet  was  ever  consulted  about  the  matter  ;  that 
being  waived  by  the  counsel,  and  this  not  being  an  official 
act.  how  could  it  be  evidence? 

He  (Mr.  Butler)  was  willing  to  admit  that  at  the  time 
the  President  had  no  idea  of  using  force,  because  he 
though. .Stanton  w  as  already  out  quietly,  but  what  h  ad  he 
meant  to  do  in  case  Stanton  should  resist.  General  Sher- 
man had  let  out  that  something  was  said  between  him  and 
the  President  about  force,  though  he  could  not  remember 
what  it  was.  They  might  admit  this  as  of  little  moment  but 
if  so,  they  must  admit  all  declarations  to  other  members 
of  the  Cabinet,  or  involve  themseles  in  inconsistency.  He 
was  still  unable  to  distinguish  any  difference  between  the 
declarations  of  Perrine  and  those  to  Secretary  Welles, 
Other  than  that  one  was  a  Cabinet  officer  and  the  other 
was  not.  While  it  was  admitted  that  this  was  not  made 
for  the  purpose  of  asking  advice,  they  preferred  to  put 
what  the  President  thought  he  would  then  do. 

Mr.  EVARTS  could  not  consent  that  the  testimony  of 
General  Sherman  should  be  misinterpreted  or  miscon- 
ceived. It  was  that,  when  something  was  said  about 
force,  the  President  said  there  will  be  no  force,  Stanton 
will  retire,  and  that  all  the  allusion  to  force  was  originated 
by  the  witness  himself,  the  President  having  conveyed  to 
his  mind  that  force  was  to  be  used. 

The  Chief  Justice  expressed  the  opinion  that  the  evi- 
dence was  admissible  as  a  part  of  a  transaction  that 
forms  the  basis  of  teveral  of  the  articles,  and  that  it 
was  proper  to  aid  in  forming  an  enlightened  judgment 
in  regard  to  the  intent  of  the  President. 

Some  Senators  called  for  a  vote. 

Mr.  GONNESS  called  for  the  reading  of  the  written  offer 
of  the  counsel  in  relation  to  the  testimony  of  Parriue  j'es- 
terday.  and  it  was  reatl. 

Senator  SUMNER— What  was  the  vote  of  the  Senate 
on  that? 

The  Secretary  read  the  vote  as  veas,  9;  nays,  37. 

Senator  TRUM13L  LL— T  would  like  to  know  how  the 
Senator  from  Massachusetts  (Mr.  Sumner)  voted  upon  it. 
(Laughter). 

Senator  HOWARD  put  the  following  question  in  writing 
to  the  counsel  for  the  President  :— 

"In  what  way  does  the  evidence  which  the  counsel  for 
the  accused  now  otter  meet  any  of  the  allegations  con- 
tained in  the  articles  of  impeachment?  How  doth  it  affect 
the  gravamen  of  any  one  of  the  charges?" 

Mr.  EVARTSfsaid— It  is  enough  to  say,  probably,  in  an- 
swer to  the  question,  that  it  bears  upon  the  question  of  the 
intent  with  which  the  act  charged  was  done.  It  bears 
upon  the  conspiracy  articles,  and  it  bears  upon  the  eleventh 
article. 

Mr.  WILSON,  one  of  the  managers— The  question  was 
asked  by  a  member  of  the  Senate  as  to  the  date  of  the  con- 
versation between  the  President  and  Mr,  Perrine.  It  was 
the  twenty-first. 

The  Chief  Justice— The  Chief  Justice  will  state  how  the 
question  presents  itself  to  his  mind.  The  question  on 
which  the  Senate  ruled  yesterday  was  in  reference  to  the 
removal  of  Mr.  Stanton,  as  the  Chief  Justice  understood 
it,  but  in  refereuce  to  the  immediate  appointment  of  a 
successor,  by  the  President  sending  the  name  of  Mr. 
Ewing.  The  question  to-dav  relates  to  the  intention  of  the 
President  in  the  removal  of  Mr.  Stanton,  and  it  relates  to 
a  communication  made  to  his  Cabinet  after  the  depart- 
mental business  had  closed,  and  before  the  Cabinet  had 
separated.  The  Chief  Justice  is  clearly  (speaking  with 
emphasis)  of  opinion  that  that  is  a  part  of  the  transac- 
tion, and  that  it  is  entirely  proper  to  take  this  evidence 
into  consideration,  as  showing  the  intent  in  the  Presi- 
dent's mind. 

The  Senate  proceeded  to  vote  upon  the  question  of  ad- 
mitting the  testimouy,  and  the  vote  resulted— yeas,  26; 
nays,  23,  as  follows :— ■ 

Ykas.— Messrs.  Anthony.  Bayard,  Buckalew,  Cole, 
Conkling,  Corbett,  Davis,  Dixon,  Doolittle,  Fessenden, 
Fowler,  Grimes,  Hendricks,  Johnson,  MoCreery,  Morton, 
Patterson  (Tenn.),  Ross,  Saulsbury,  Sherman.  Sprague, 
Sumner.  Trumbull,  Van  Winkle,  Vickers,  Willoy— 26. 

Nays.— Messrs.  Cameron,  Cattell.Conness.  Cragin,  Drake, 
Edmunds,  Ferrv,  Frclinghuvscn,  Harlan.  Howard.  Howe, 
Morgan,  Morrill  (Me.).  Morril  (Vt.),  Patterson  (\.  II.), 
Pomeroy,  Ramsey,  Stewart,  Thayer,  Tipton,  Williams, 
Wilson,  and  Yates— 23. 

So  the  evidence  was  admitted,  and  the  examination  of 
\vitncss  was  continued. 

Mr.  EVARTS  to  the  witness— Please  state  what  com- 
munication was  made  by  the  President  to  the  C  ibinet  on 
the  subject  of  the  removal  of  Mr.  Stanton  and  of  the  ap- 
pointment of  Geneva!  Thomas,  and  what  pasced  at  that 
time?  Witness— After  the  departmental  duties  had  been 
disposed  of.  the  President  remarked  that  before  the  Cabi- 
net separated  it  was  proper  for  him  to  sav  that  he  had  re- 
moved Mr.  Stanton  and  appointed  the  Adjutant-General. 
Lorenzo  Thomas.  Secretary  of  War  cul  interim;  I  asked 
him  whether  General  Thomas  was  in  possession,  and  the 
President  said  he  was;  I  inquired  whether— 

Senator  HOWARD  rose  and  complained  that  it  was  im- 
pose ble  to  hear  the  witness. 

The  Chief  Justice  remarked  that  there  was  too  much 
conversation  in  the  Chamber. 

Witness  continued— I  inquired  whether  General  Thomas 
was  in  possession  ;  the  President  said  he  was,  but  that  Mr. 
Stanton  required  some,  little  time  to  remove  his  writings 
and  his  papers;  I  said,  or  perhaps  I  asked,  "Does  Mr.  Stan- 
ton.  then,  acquiesce  in  itf"  he  said  he  did  as  ho  under- 
stood it. 

Mr.  EVARTS— Q.  Was  it  a  part  of  the  President's  an- 
swer that  all  Mr.  Stanton  required  was  time  to  remove  his 


papers?  A.  The  President  made  that  remark  when  I  in- 
quired if  General  Thomas  was  in  possession. 

Q.  Was  the  time  at  which  this  announcement  of  the 
President  was  made  in  accordance  with  the  ordinary  rou- 
tine of  your  meetings  as  to  such  subjects?  A.  It  was;  the 
President  usually  communicated  after  the  Secretaries  had 
got  through  with  the  several  department  duties. 

Q.  Now,  as  to  a  matter  which  he  spoke  of  incidentally. 
You  were  there  the  next  meeting?  A.  I  was. 

Q.  While  there  did  you  see  the  appointment  of  Mr. 
Ewing  ?   A.  I  did. 

Q.  Was  it  made  out  before  you  came  there  or  after  you 
came  there,  or  while  you  were  there?  A.  While  I  was 
there. 

Q.  And  you  then  saw  it?  A.  I  then  saw  it;  the  Attor- 
ney-General was  there,  and  said  he  must  be  at  the  Su- 
preme Court. 

Q.  Does  not  the  Supreme  Court  meet  at  eleven  o'clock? 
A.  I  think  his  busiuess  was  at  twelve  o'clock. 

Q.  Did  you  become  aware  of  the  passage  of  the  Civil 
Tenure  of  Office  act,  as  it  is  called,  at  the  time  it  passed 
Congress  ?   A.  I  was  aware  of  it. 

Q-  Were  you  present  at  auv  Cabinet  meeting  at  which, 
after  the  passage  of  that  act,  the  act  became  the  subject  of 
consideration?   A.  I  was  there  on  two  occasions. 

Q.  Who  were  present  and  what  was  done  on  the  first  oc- 
casion? A.  The  first  occasion  was,  J  think,  on  Friday,  the 
15th  day  of  February,  18*57,  at  the  Cabinet  meeting 

Q.  Who  n  ere  present?   A.  1  think  all  the  Cabinet  were 

Q,  Was  Mr.  Stanton  there?  A.  Mr.  Stanton  was  there, 
I  think,  on  that  occasion;  the  Pre  ident  said  that  he  had 
two  bills  about  which  he  wanted  to  be  advised;  one  of 
these  was— 

Mr.  BUTLER  (interrupting)— We  object  to  the  evidence 
of  what  took  place  there. 

Mr.  EVARTS  (o  the  witness— Thi3  Civil  Tenure  of 
Ofhce  act  was  the  subject  of  consideration  the?n  A.  It 
was  submitted  then. 

Q.  How  was  it  brought  to  the  attention  of  the  Cabinet? 
A.  By  the  President. 

Q.  As  a  matter  of  consideration  for  the  Cabinet?  A. 
For  consultation  and  for  the  advice  of  members  of  the 
Cabinet. 

Q.  How  did  he  submit  the  matter  to  your  considera- 
tion ? 

Mr.  BUTLER,  interrupting— If  that  involves  anything 
he  «?u'd,  we  object. 
Mr.  EVARTS— Yes,  it  does. 

Mr.  BUTLER— We  object  to  anything  which  took  place 
in  the  Cabinet  consultation;  and  in  order  to  have  this 
brought  to  a  point  we  should  like  the  otter  of  proof  to  be 
in  writing. 

The  Chief  Justice  directed  the  counsel  for  the  President 
to  put  their  otter  in  writing. 

Mr.  EVARTS— We  will  present  the  whole  matter  in 
writing. 

Some  fifteen  minutes  were  occupied  by  the  counsel  in 
considering  and  preparing  the  offering  of  evidence,  during 
which  time  the  Senators  and  members  on  the  floor  and  the 
spectators  in  the  gallery  kept  up  quite  a  noisy  conversa- 
tion. 

The  offer  being  completed  was  handed  to  Mr.  Butler  for 
examination,  and  was  then  read  as  follows:— 

"We  oiler  to  prove  that  the  President,  at  a  meeting  of 
the  Cabinet,  while  the  bill  was  before  the  President  for  his 
approval,  laid  before  the   Cabinet  the  Tenure  of  Civil 
Office  bill  for  their  consideration  and  advice  to  the  Presi- 
dent, respecting  his  approval  of  the  hill.and  that  thereupon 
the  members  of  the  Cabinet  then  present  gave  their  ad\  ice 
to  the  President  that  the  bill  was  unconstitutional,  and 
should  be  returned  to  Congress  with  hi-  objections,  and 
that  the  duty  of  preparing  a  message,  setting  forth  the  ob- 
jeetions  to  the  constitutionality  of  the  bill,  was  devolved 
upon  Mr.  Seward  and  Mr.  Stanton.   This  to  be  followed 
bv  proof  as  to  what  was  done  b3'  the  President  and  Cabi- 
net     to  the  time  of  sendingjthe  message  by  t  he  President. 
Senator  SHERMAN— Does  that  otter  give  the  date? 
Mr.  EVARTS— It  gives  the  date  as  during  the  time  when 
the  bill  w  as  before  the  President. 
Senator  CON  KLI NG— During  tho  ten  (10)  days? 
Mr.  EVARTS   We  omitted  the  precise  date,  because 
there  "'ere  two  occasions. 

Mr.  BUTLER— 1  assume.  Mr.  President  and  Senators.for 
the  purpose  of  this  objection,  that  the  time  to  which  this 
otter  of  proof  refers  is  during  the  ten  days  between  the 
first  passage  of  the  bill  by  the  two  Houses,  and  the  time  of 
it-  return  with  the  objections  of  the  President  for  reconsi- 
deration. I  only  propose  to  open  the  debate  in  order  that 
i  my  learned  friends  may  be  possessed,  so  far  as  I  may  bo 
:  able  to  possess  them,  of  the  grounds  of  our  objection. 
|     The  question  is  whether,  after  a  law  has  been  passed, 
i  under  the  due  forms  of  law,  the  President  can  show  what 
his  opinions  were  and  what  the  opinions  <>f  his  Cabinet 
were  before  it  was  passed,  as  a  justilication  for  refusing  to 
ohev  it  aad  execute  it. 
I     I  venture  to  say  to  you,  Senators  that  heretofore  tho 
i  struggle  has  been  on  the  trial  of  impeachment  whether 
:  the  king's  order  should  sustain  the  minister;  and  I  was 
somewhat  sharply  reminded  how  familiar  it  was  to  every- 
body that  the  king  can  do  no  wrong  in  the  eye  of  the  Bri- 
tish Constitution,  and  that,  therefore,  the  minister  was 
responsible.   But  the  question  which  I  brought  to  your 
attention  in  the  struggle  in  impeachments  in  former  times, 
was  whether  a  king,  not  being  considered  able  to  do  any 
wrong,  when  he  gave  an  express  order  or  advice  to  a 
minister,  could  Bhield  the  minister  in  tho  British  Parlia- 
ment. 

In  Earl  Danby's  caso  it  was  decided  that  it  could  not. 
He  produced  for  h»a  justification  the  order  of  the  king. 
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That  decision  was  though*  to  be  a  great  point.  Now, 
the  proposition  is,  we  nave  got  a  king,  who  is  respon- 
Hble  if  we  can  have  the  ministers  to  shield  him? 
That  is  the  proposition,  whether  the  advice  of  the  cabi- 
net can  shield  the  king.  In  other  words,  whether  the 
Constitution  has  placed  th<  se  head*  of  the  depart- 
ments around  him  as  aid*  or  shields— that  is  the 
Question?  Because  if  that  can  be  done,  then  the 
Question  of  impeachment  is  ruded  in  this  country  tor  an  y 
preach  of  law,  for  no  President  there  will  be  who  cannot 
find  subservient  Cabinet  Ministers  to  advise  him  as  he 
Wants  to  be  advised,  especially  so  if  the  Senate  settle  the 
proposition  here,  that  these  Cabinet  Ministers  are  depend- 
ant upon  his  will,  and  that  he  caunot  be  restrained  by  law 
from  removing  them.  He  t.>ld  the  Senate  in  his  message, 
that  if  Mr.  Stanton  had  told  him  that  he  thought  the  law 
was  constitutional,  he  would  have  removed  him  before  it 
went  iuto  effect.  If  the  President  has  that  power,  any 
President  can  tiud  a  Cabinet  subservient  enough  to  give 
him  advice,  and  if  that  advice  can  shield  him,  there  is  the 
end  of  impeachment. 

Mr.  CURTIS— We  would  like  to  understand  to  what 
BSeaasgS  the  honorable  manage"  is  referring. 

Mr.  Bl'TLEU— I  was  referring  to  the  message  of  Decem- 
ber 12.  I808.  in  which  this  language  U  used  in  substance, 
but  I  will  take  care  that  the  exact  quotation  appears  in  my 
remarks:— That  if  Mr.  Stanton  informed  him  that  he  be 
licved  the  law  constitutional,  he  would  h  ive  taken  care  to 
have  removed  hiiu  before  its  going  into  operation ;  or 
Words  to  that  effect.  I  say  that  if  that  unlimited  power 
can  be  held  by  the  President,  then  he  will  always  defend 
himself  by  his  Cabinet. 

Ivet  us  look  at  it  in  the  light  of  another  great  tribunal, 
whom  yon.  Mr.  President,  mav  be  called  upon  to  try  some 
time  or  another  (alluding  to  Jefferson  Davis.)  I  have  no 
doubt  that  he  had  a  Cabinet  around  him  by  whose  advice 
he  could  defend  himself  for  most  of  the  treason  he  has 
committed.  Let  us  take  another  view.  I  have  had  gen- 
tlemen say  to  me  on  this  auction,  "would  vou  not  allow  a 
military  commader  who  should  either  give  battle  or  forbear 
a  battle  to  show  that  he  called  a  council  of  his  officers,  and 
to  show  what  their  advice  was.  so  as  to  justify  him  iu  the 
case  of  his  refusal  to  give  battle  or  his  giving  oattle  im- 
prudently?" To  that,  I  mean  to  ans  ver  that  I  would 
do  so,  but  I  would  make  a  wide  distinction •  I  would 
not  let  auv  general  call  around  him  his  staff  officers 
and  those  depending  upon  his  breath  for  their  oftical  ex- 
istence, and  allow  him  to  show  tjicir  opinions  as  the  au- 
thority for  his  acts;  I  do  not,*  as  I  have  stated,  propose  by 
any  means  to  argue  this  case ;  I  proposed  simply,  when  I 
arose  to  open  the  propo  -ition,  and  I  desire  now  to  put  in  a 
Single  authority  as  a  justitication  for  what  I  have  had  the 
honor  to  say,  that  .Jefferson  thought  it  the  better  opinion 
that  the  constitutional  right  of  the Cabinet  was  to  give 
opinion  in  writing  ;  1  read  on  this  subject  from  note  3,  sec- 
tion 1 1J8,  of  the  second  volume  of  "Story  on  the  Constitu- 
tion." 

The  note  is,  in  substance,  that  Mr.  Jefferson  has  in- 
formed us  that,  in  Washington's  administration,  on  mea. 
eures  of  difficulty  a  <  ons.iltatiou  was  held  with  the  heads 
of  the  departments,  either  assembled  or  taking  tuoir 
opinions  separately  in  conversation  or  iu  writing;  that  in 
his  own  Administration  he  follows  the  practice  of  assem- 
bling the  heads  of  the  departments  in  Cabinet  council,  but 
that  he  thinks  the  course  of  requiring  separate  opinions  iu 
writing  from  the  respective  heads  of  departments  as  more 
strictly  within  the  spirit  of  the  Constitution. 

I  have  here,  iu  the  third  volume  of  Ad  mis'  Works,  with 
an  appendix,  an  opinion  of  Mr.  Jethr-on,  furnished  to 
General  Washington,  on  the  question  of  Washington's 
right  to  appoint  ambassadors,  or  rather  to  fix  the  grade  of 
ambassadors,  the  right  to  appoint  being  in  the  Constitu- 
tion, or  whether  the  Senate  had  a  right  to  negative  that 
grade  so  fixed  by  the  President.  There  is  an  example  of 
one  of  the  opinions  that  President  Washington  required 
Of  his  Secretary  of  State  as  early  as  April  24,  130,  on  this 
Very  question  to  appoiut  to  office.  We  have  it  now,  to  be 
Been  and  read,  n h  evens,  if  it  had  not  been  for  trial,  we 
never  should  have  known  the  opinion  of  the  Secretary  of 
the  Navy  was  on  this  great  constitutional  question. 

In  conclusion,  Mr.  Butler  referred  to  the  President's 
message  of  December  12,  18o7.  containing  the  following 
daupe:— "If  any  of  the  gentlemen  (meaning  his  Cabinet 
ministers)  had  theu  stated  to  me  that  he  would  avail  him- 
self of  the  provisions ot  that  bill,  in  ease  it  became  a  law,  I 
should  not  have  hesitated  a  moment  as  to  his  removal." 

Mr.  KV  A  UTS— The  point  of  the  President's  statement 
was  that  there  was  a  concurrence  of  all  the  Secretaries 
who  were  appointed  by  Mr.  Liucoln  that  they  were  not 
within  the  law,  or  otherwise  he  would  have  had  Cabinet 
minister*  of  his  own  appointment.  The  question,  as  stated 
by  the  honorable  manager,  is  whether  the  President  can 
show  his  opinion  and  the  advice  of  his  Cabinet  as  to  the 
constitutionality ;«>f  a  law  as  a  justification  of  his  refusal  to 
Obey  the  law.   This  is  the  manager's  proposition. 

Now,  Mr.  Chict  Justice  and  Seuators,  this  involves,  more 
or  less,  the  general  merits  of  the  case,  as  they  have  been 
ne  essarilv  anticipated  somewhat  bv  incidental  arguments 
but  we  did  not  propose  to  occupy  your  time  with  prelimi- 
nary discussions  oi  what  must  form  a  very  large  and  im- 
portant part  of  the  final  considerations  to  be  disposed  ot  in 
this  case.  It  is  enough,  in  reference  to  questions  of  evi- 
dence when  it  is  introduced  in  a  trial,  that  it  shall  be  ap- 
parent that  the  premises,  both  of  fact  and  of  law.  arc  ne- 
cessary to  the  introduction  of  evidence  trustworthy,  and 
to  be  used  and  applied  according  to  the  theory  of  law  and 
facts. 

Now,  the  proposition  in  this  matter  on  behalf  of  the 
managers  may  be  stated  briefly  thus :— If  what  was  done 


by  the  President  on  the  21st  of  February  in  reference  to 
the  Civil  Tenure  of  Office  act,  ki  the  writing  out  and  de- 
livery of  these  two  orders,  one  calling  on  Mr.  Stanton  to 
surrender  the  office,  and  the  other  directing  Genera] 
Thomas  to  take  charge  of  the  surrendered  office— if  tiioso 
two  papers  were  a  consummate  crime,  thou  the  law  im- 
parts  an  intent  to  do  the  thing  done,  and  so  to  commit  the 
crime,  and  that  all  else  is  inapplicable  within  the  law  of 
an  impeachment. 

That  is  one  view  put  forward  by  the  managers.  It  wiTl 
be  for  you  to  determine  hereafter  wheth  r  the  violation  of 
a  statute,  hou  ever  complete,  is  necessarily  a  high  crime 
and  mis  demeanor,  within  tho  meaning  of  the  Constitu- 
tion, for  which  this  remedy  <>f  impeachment  may  he 
sought  and  may  carry  its  punishment.  So,  too.  is  not  to 
be  forgotten  that  in  the  matter  of  defense,  all  the  circum- 
stances of  intent,  and  deliberation,  and  Inquiry,  and  pur* 
suit  of  duty  on  the  part  of  a  great  official,  to  arrive  at  a  de- 
termination as  to  what  is  his  official  duty  iu  an  apparent 
conflict  between  the  Constitution  and  the  law,  form  apart 
of  the  general  issues  of  impeachment  and  defense. 

Now.  the  answer  undoubtedly  does  set  forth  and  claim 
that  whatever  we  have  done  in  tho  premises  has  been 
done  on  the  President's  judgment  of  duty  under  the  Con- 
stitution of  the  United  States,  and  after  due  deliberation, 
responsibility,  upright  and  sincere  effort  to  get  .-ill  tho 
aid  and  law  on  the  subject  of  his  duty  which  wan 
accessible  and  within  his  power.  One  of  the  most  im- 
portant—one of  his  recognized  as  among  the  most  iio> 
portaut—  of  the  aids  and  guides,  supports  and  d  t'euwa 
w  hich  the  Chief  Magistrate  of  this  country  is  to  have  ha 
Hie  opinions  of  the  people  at  large,  in  the  opinions  of  the 
two  Houses  of  Congress,  in  the  opinion  even  of  judicial 
consideration  wheu  a  case  shall  properly  come  before  a 
court  of  whether  he  has  followed  his  duty,  or  attempted 
to  pursue  his  duty,  is  the  view  that  those  chief  officers  of 
the  government  tinder  his  constitutional  right  to  call  upon 
t  hem  for  opinions,  and  under  the  practice  of  this  govern- 
ment, convened  in  council  for  the  purpose  of  arriving  at 
opinions,  have  riven  them  in  reference  to  the  matter  of 
conflict  and  difficulty. 

This  offer  of  evidence  here  touches  that  part  of  the  caws, 
and  is  to  supply  that  portion  of  the  evidence  as  tow  hoi 
care,  what  deliberati  >n,  what  advice  attended  the  .-^tep  of 
the  President  as  he  proceeded  in  the  stress  in  which  he 
was  placed,  and  in  the  very  matter  in  which  he  was  called 
upon  to  proceed,  not  by  a  voluntary  case  assumed  bv  him- 
self, but  in  a  matter  pressing  upon  his  duty  as  President, 
in  reference  to  the  conduct  of  one  of  the  chief  departments 
of  the  government.  That  i*  the  range  of  the  issue,  and 
that  is  the  application  of  tMs  evidence.  That  it  bears 
upon  the  issue,  and  is  authentic  testimony  within  the 
range  of  the  President's  right  and  duty  to  aid  and  sup- 
port himself  iu  the  performance  of  his  office,  cannot  be 
doubted. 

Hut  it  i«  said  that  this  involves  matters  of  grave  conv 
stitutional  difficulty,  and  that  if  this  kind  of  evidence 
i*  to  be  adduced  that  will  be  the  end  of  all  impeachment 
trials,  for  it  ail  I  be  equivalent  to  the  authority  claimed 
under  the  British  Constitution,  which  denies  that  tho 
kind's  order  can  shield  the  minister.  Whenever  auv 
such  pretension  as  that  is  set  forth  here— that  the  order 
of  the  Cabinet  in  council,  as  to  any  act  of  the  Presi- 
dent, is  to  shield  him  from  his  amenability  nnder  the 
Constitution  to  trial  and  judgment  for  his  acts  before 
this  constitutional  tribunal— it  will  be  time  enough  to  in- 
sist on  the  argument  or  to  attempt  an  answer.  Is  there 
any  fear  that  anv  such  privilege  or  any  such  right,  as  we 
call  it.  shall  interfere  with  the  due  power  of  this  tribunal, 
and  the  proper  responsibility  of  all  other  great  officers  of 
the  government  to  it,  on  questions  which  make  up  the  sum 
and  catalogue  of  crimes  against  the  Stato  wichiu  the  goua- 
ral  proposition  of  impeachable  offenses? 

It  is  impossible  that  matters  of  this  kind  should  come 
into  play.  Iu  cases  of  treason  or  bribery,  or  offenses  it> 
volviim  turpitude  and  sinning  against  the  conntrv'a  wel- 
fare, no  such  matter  can  properly  come  in  plav.  Of  course, 
in  some  matters  of  the  conduct  of  foreign  affairs,  which 
niicht  by  an  Implication  come  within  the  ranee  of  trea- 
son, it  may  be  supposed  thnt  the  constitutional  advisors 
of  the  President  might,  bv  their  opinion*,  support  him  in 
the  conduct  which  was  made  the  subject  ot  accusation. 
Hut  here  it  will  bo  perceived  that  the  very  matter  in  coo- 
troversv  must  be  regarded  bv  the  court  in  determining 
whether  this  species  of  evidence  hi  applicable,  and  in  de- 
termining its  applicability,  I  need  not  plead  before 
so  learned  a  court,  that  the  question  of  its  weight  and 
force  is  not  to  bo  anticipated. 

Senator  CON  NESS  moved  that  the  court  do  now  ad. 
jonrn. 

Several  Senators — "Oh,  no!  Let  us  rote  on  this  propo- 
sition." 

Senator  Conness  was  understood  to  say  that  he  made  thf 
motion  at  the  request  of  tho  managers. 

The  motion  was  agreed  to,  ami  the  court,  at  4*45,  ad* 
journcd  until  eleven  o'cl'>ck  to-morrow. 
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PROCEEDINGS  OF  SATURDAY,  APRIL  18. 

The  Tenure  of  Office  Act. 

The  first  business  in  court  was  the  offer  of  the  Pre- 
sident's counsel  to  prove  that,  while  the  Tenure  of 
Office  bill  was  before  the  President  for  approval,  ho 
submit tea  it  to  his  Cabinet,  and  was  advised  by  them 
that  it  was  unconstitutional;  that  Secretaries 
Seward  and  Stanton  were  delegated  to  prepare  a  mes- 
sage setting  forth  his  objections  to  it. 

Speech  of  Manager  Wilson. 

Mr.  Manager  WILSON  rose  and  said :— As  this  ob- 
jection confronts  one  of  the  most  important  questions 
involved  in  this  case.  I  wish  to  present  the  views  of 
the  managers  respecting  it  with  such  care  and  exact- 
ness as  I  may  be  able  to  command.  The  respondent 
now  offers  to  prove,  doubtless  as  a  foundation  for 
other  Cabinet  advice  of  more  recent  date,  that  he  was 
advised  by  lb*  members  of  his  Cabinet  that  the  act  of 
Congress,  upon  which  rest  several  of  the  articles  to 
which  he  has  made  answer,  to  wit:  "Au  act  regulat- 
ing the  tenure  of  certain  civil  officers,"  passed  March 
2.  1S67.  was  and  is  unconstitutional,  and  therefore  void. 
That  he  was  so  advised  he  has  alleged  in  his  answer. 
Whether  he  was  so  advised  or  not  we  hold  to  be  im- 
material to  this  case,  and  irrelevant  to  the  issue  joined. 
The  House  of  Representatives  were  not  to  be  en- 
trapped in  the  preparation  of  their  replication  by 
any  such  cunning  device,  nor  by  the  kindred  one 
'whereby  the  respondent  affirms  that  he  was  not 
bound  to  execute  said  act  because  he  believed  it  to  be 
unconstitutional.  The  replication  says  that  the  Ilouse 
of  Representatives  do  deny  each  and  every  averment 
in  said  several  answers,  or  either  of  them,  which  de- 
nies or  traverses  the  acts,  intents,  crimes  or  misde- 
meanors charged  against  the  said  Andrew  Johnson  ill 
the  said  articles  of  impeachment,  or  eittier  of  them, 
and  for  replication  to  said  answer  do  say  that  said 
Andrew  Johnson,  President  of  the  United  States,  is 
guilty  of  the  high  crimes  and  misdemeanors  men- 
tioned in  the  said  articles,  &c. 

T  tie  re  is  no  acceptance  here  of  the  issue  tendered  by 
the  respondent,  and  in  support  of  which  he  offers  tne 
immaterial,  incompetent  and  irrelevant  testimony,  to 
which  we  object.  The  advice  which  he  may  have  re- 
ceived, and  the  belief  which  he  may  have  formed 
touching  the  constitutionality  of  such  act,  cannot  be 
allowed  to  shield  him  from  the  consequences  of  his 
criminal  acts.  Nor  can  his  mistaken  view  of  the  Con- 
stitution relative  to  his  right  to  require  the  opinions 
of  the  heads  of  the  several  executive  departments 
upon  certain  questions  aid  his  efforts  to  esc-ipe  from 
the  just  demands  of  law.  Iu  his  answer  to  the  first 
article,  he  alleges  this  respondent  had,  in  pursuance 
of  the  Constitution,  required  the  opinion  of  each 
principal  officer  ot  the  executive  departments  upon 
this  question  of  constitutional  power,  and  daily  had 
been  advised  by  each  of  them,  iucludiug  said  Mr. 
Stanton,  Secretary  for  the  Department  of  War,  and 
under  the  Constitution  of  the  United  States  this  power 
of  removal  was  lodged  by  the  Constitution  in  the 
President  of  the  United  States,  and  that  consequently 
it  could  be  lawfully  exercised  by  him,  and  the  Con- 
gress could  not  deprive  hiin  thereof.  The  respondent 
lound  no  provision  iu  the  Coustitution  authorizing 
him  to  pursue  any  such  conrse. 

The  Constitution  says  the  President  may  require 
the  opinion  in  writing  of  the  priucipal  officer  iu  each 
of  the  Executive  departments  upon  any  subject  re- 
lating to  the  duties  of  their  respective  offices— Article 
2.  Section  2.  Not  of  his  office,  nor  of  the  legislative 
department,  nor  of  the  judicial  department.  But 
when  did  he  require  the  opinions  and  receive  the  ad- 
vice under  cover  of  which  he  now  seeks  to  escape? 
His  answer  informs  as  that  this  all  transpired  prior  to 
his  veto  of  the  <bill.  Upou  those  unwritten  opinions 
and  that  advice  he  based  his  message.  He  communi- 
cated his  objections  to  Congress;  they  were  ovcrrnled 
by  both  Houses,  and  the  bill  was  enacted  into  a  law 
in  manner  and  form  as  prescribed  by  the  Constitu- 
tion, lie  docs  not  say  that  sinre  the  dual  passage  of 
the  act  he  has  been  further  advised  by  the  principal 
officer  of  each  of  the  Executive  departments;  that  he 
in  not  bo  and  to  enforce  it,  and  if  he  had  done  do  he 
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would  have  achieved  a  result  of  no  possible  benefit  to 
himself,  but  dangerous  to  his  advisers,  for  it  will  be 
borne  in  mind  that  the  articles  charge  that  he  "did 
unlawfully  conspire  with  one  Lorenzo  Thomas  and 
with  other  persons  to  the  House  of  Representarives 
unknown."  He  might  have  disclosed  that  the  un- 
known persons  were  the  members  of  his  Cabinet. 

This  disclosure  must  have  placed  them  in  jeopardy 
without  diminishing  the  peril  which  attends  upon  his 
own  predicament.    It  is  not  difficult  to  see  that  the 
line  of  defense  to  which  we  have  directed  the  present 
objection  involves  the  great  question  of  this  case,  it 
tends  to  matters  more  weighty  than  a  mere  resolu- 
tion of  the  technical  offenses  which  float  on  the  sur- 
face of  this   presentation.      Whoever  attempts  to 
measure  the  magnitude  of  the  case  by  the  compara- 
tively insignificant  acts  which  constitute  the  technical 
i  crimes  and  misdemeanors  With  which  the  respondent 
I  stands  charged  will  attain  a  result  far  short  of  its  true 
!  character  and  be  rewarded  wi'h  a  beggardly  apprecia- 
|  tiou  of  the  immensity  of  its  real  proportions,  for  above 
,  and  below  and  beyond  the<e  mere  technical  offenses, 
i  grave  as  they  undoubtedly  are,  the  great  question 
j  which  you  are  to  settle  is  to  be  found.     It  envelopes 
the  whole  case  and  everything  pertaining  thereto.  It 
is  the  great  circle  which  bounds  the  sphere  composed 
of  the  multitude  of  questions  and  is  presented  for  your 
determination. 

The  respondent  is  arraigned  for  a  violat'on  of  and  a 
refusal  to  execute  the  law.  He  offers  to  prove  that 
his  Cabinet  advised  him  that  a  certain  bill,  presented 
for  his  approval,  was  in  violation  of  the  Constitution  ; 
that  he  accepted  their  advice  and  vetoed  the  bill.  And 
upon  that  aud  such  additional  advice  as  they  may 
have  given  him,  claims  the  right  to  resist  and  defy  the 
provisions  of  the  bill,  notwithstanding  its  enactment 
into  a  law  by  two-thirds  of  both  Houses  over  his  ob- 
jections. In  other  words,  he  claims,  substantially, 
that  he  may  determine  for  himself  what  laws  he  will 
obey  and  execute,  and  what  laws  he  will  disregard 
and  refuse  to  enforce.  In  support  of  this  claim  he  of- 
fers the  testimony  which,'  for  the  time  being,  is  ex- 
cluded by  the  objection  now  under  discussion.  If  I 
am  correct  in  this,  then  I  was  not  mistaken  when  I 
asserted  that  this  objection  confronts  one  of  the  most 
important  questions  involved  in  this  case.  It  may  be 
said  that  this  testimony  is  offered  merely  to  disprove 
the  intent  alleged  and  charged  in  the  articles,  but  it 
goes  beyoud  this,  and  reaches  the  main  question,  as 
will  clearly  appear  to  the  mind  of  any  one  wtio  will 
read  with  care  the  answer  to  the  first  article.  The  tes- 
timony is  improper  for  any  purpose  and  in  every  view 
of  the  case. 

Tbe  Executive  Power. 

The  Constitution  of  the  United  States,  Article  n,  section 
1,  provides  that  "The  executive  power  should  be  vested  in 
a  President  of  the  L'nited  States  of  America."  The  per- 
son at  present  exercising  the  functions  of  the  executive 
ollicc  is  the  respondent,  who  standi  at  your  bar  to-d*y 
charged  with  the  Commission  of  high  crimes  and  misde- 
meanors in  ollicc.  liefore  he  entered  UDCn  the  discharge 
of  the  duties  devolved  on  him  as  President,  he  took  and 
Bub-cribed  the  constitutionally  prescribed  oath  of  olhco  in 
Words,  as  follows:  — "'i  do  solemnly  swear  that  I  will  faith- 
fully execute  the  •  ffi.c  of  President  of  the  L'nited  States, 
and  p  ill,  to  the  b^t  of  my  ability,  preserve,  protect  and 
defend  the  Constitution  of  the  United  states." 

The  oath  covers  every  part  of  the  Constitution,  imposes 
the  duty  of  observing  every  action  and  clause  thereof  and 
includes  the  distribution  of  powers  therein  made.  The 
powers  embraced  aud  distributed  are  legislative,  executive 
and  judicial.  Of  the  first  the  Constitution  declares  that 
all  legislative  power  herein  granted,  shall  be  vested  in  a 
Congress  of  the  L'nited  States,  which  shall  consist  of  a 
]  Senate  and  House  of  Representatives  (Article  one,  section 
I  one).  This  includes  the  entire  range  of  legislative  action. 
'1  he  will  of  the  Legislate  e  Department  is  made  known  by 
the  terms  of  the  bills  which  it  may  pass.  Of  these  expres- 
sions of  the  legi-lative  will,  tbe  Constitution  says :— "Every 
bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate  shall,  before  it  becomes  a  law,  be  presented 
to  the  President  of  the  United  States,  and  if  he  approve  ho 
shall  sign  it,  hut  if  not,  he  shall  return  it  to  that  House  in 
which  it  shall  have  originated,  who  shall  enter  the  objec- 
tions at  larguoii  their  journal,  and  proceed  to  reconsider  it." 
"If,  after  such  reconsideration,  two-thirds  of  that  ilouso 
Bhallagreetopassthebill.it  shall  bo  sent,  together  with 
the  objections,  to  the  other  House,  by  which  it  shall  he 
likewise  reconsidered ;  and  il  approved  by  two-thirds  of 
that  House,  it  shall  become  a  law."— Article  1,  section  7. 
Thus  laws  are  made,  but  laws  cannot  execute  themselves, 
[  However  wine,  just  and  necessary  they  may  be,  thev  are 
lifeless  declarations  of  the  legislative  will  until  clothed 
web  the  power  of  action  by  otlier  departments  of  the  go- 
vernment. The  builders  of  our  Constitution  understood 
with  great  exactness  the  philosophy  of  government,  aud 
provideM  for  every  contingency.  They  knew  that  laws,  to 
bo  effective,  must  be  executed;  that  the  best  and  purest 
law  could  not  perform  iu  proper  olhco  in  the  absence  of 
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executive  power;  theretore,  they  created  that  power,  and 
vested  it  in  a  President  of  the  United  States.  To  insure 
due  execution  of  the  power,  they  imposed  the  duty  of 
taking  and  subscribing  the  oath  above  quoted  on  every 
person  elected  to  the  Presidential  office,  and  declared  he 
should  comply  with  the  conditions  before  he  enters 
on  the  execution  of  his  office.  Chief  among  the  executive 
duties  imposed  by  the  Constitution  and  secured  by  the 
oath  is  the  one  contained  iu  the  injunction  that  the  Presi- 
dent shall  take  care  that  the  laws  be  faithfully  executed— 
Act  2,  section  3.  What  laws?  Those  which  may  have 
been  passed  by  the  Legislative  Department  in  manner  and 
form  :is  declared  Dy  that  section  of  the  Constitution  here- 
tofore recited.  The  President  is  clothed  with  no  discre- 
tion in  this  regard.  Whatever  is  declared  by  the  legislative 
power  to  be  the  law  the  President  is  boiflid  to  execute. 
By  hid  power  to  veto  a  bill  passed  by  both  houses  of  Con- 
gress he  may  challenge  the  legislative  will,  but  if  he  bo 
overruled  by  the  two-thirds  voice  of  the  housep,  he  must 
respect  the  decision  and  execute  the  law  which  that  con- 
stitutional voice  has  spoken  into  existence.  If  this  be  not 
true  then  the  Executive  power  is  superior  to  the  legislative 
|>o\ver. 

If  the  Executive  will  may  declare  what  is  and  what  is 
not  law,  why  is  a  legislative  department  established  at 
all?  Only  to  impose  on  the  President  the  constitutional 
obligation  to  take  care  that  the  laws  be  faithfully  exe- 
cuted. If  he  may  determine  what  acts  arc  and  what  are 
not  law  ;  it  is  absurd  to  say  that  he  has  anv  discretion  in 
this  regard  :  he  must  execute  the  law.  The  great  object  of 
the  Exec  tive  Department  is  to  accomplish  this  purpose, 
and  without  it,  be  the  form  of  government  whatever  it 
Bay,  it  will  be  utterly  worthless  for  offense  or  defense; 
for  the  redress  of  grievances,  or  the  protection  of  rights 
for  the  happiness  or  good  order,  or  safetv  of  the  people- 
Story  on  the  Constitution,  vol.  2,  6419;  De  Tocqucville,  in 
his  work  ou  Democracy  in  America,  in  opening  the  chap- 
ter on  Executive  power,  very  truly  remarks,  that  "the 
American  Legislature  undertook  a  difficult  task  in  at- 
tempting to  create  an  executive  power  dependent  on  a  ma- 
jorjtv  of  the  people,  and  nevertheless  sufficiently  strong  to 
act  w  ithout  restraint  in  its  own  power. 

"It  was  indispensable  to  the  maintenance  of  the  republi- 
can form  of  government  that  the  representation  of  the 
Executive  power  should  be  subject  to  the  will  of  the  na- 
tion."  Vol.  1,  p.  128. 

The  task  was  a  difficult  one,  but  the  great  minds  from 
which  our  Constitution  sprung  were  equal  to  its  seve- 
e-t  demands.  They  created  an  executive  power  strong 
enough  to  execute  the  will  of  the  nation,  and  yet  suffi- 
ciently weak  to  be  controlled  by  that  will.  They  knew 
that  power  will  intoxicate  the  best  of  hearts  as  wine  the 
strongest  heads,  and,  therefore,  they  surrounded  the 
Executive  agent  with  such  proper  restraint  and  limitation 
as  would  courine  him  to  the  boundaries  prescribed  by  the 
national  will,  or  crush  him  by  its  power  if  he  stepped  be- 
yond. The  plan  adopted  was  most  perfect.  It  created  the 
Executive  power,  provided  for  the  selection  of  the  person 
to  be  intrusted  with  its  exercise,  determined  the  restraints 
and  limitations  which  should  rest  upon,  guide  and  control 
him,  aud  out  of  abundant  caution  decreed  that  the  Presi- 
dent *  *  *  *  of  the  United  States  shall  be  removed 
from  office  on  impeachment  for  and  conviction  of  treason, 
bribery  or  other  higli  crimes  and  misdemeanors. 

It  is  preposterous  for  the  respondent  to  attempt  to  de- 
fend himself  against  the  corrective  power  of  this  grand 
remedy  by  interposing  the  opinions  or  advice  of  the  prin- 
cipal officers  of  the  Executive  Department,  either  as  to 
the  body  of  his  offense  or  the  intent  with  which  he  com- 
mitted it.  His  highest  duty  is  to  "take  care  that  the  laws 
be  faithfully  executed,"  and  if  he  fail  in  this  particular  he 
must  fail  iu  all,  and  anarchy  will  usurp  the  throne  of  order. 
The  laws  are  but  expressions  of  the  national  will,  which 
can  be  made  known  only  through  the  enactments  of  the 
Legislative  Department  of  the  government.  A  criminal 
failure  to  execute  that  will,  and  every  wilful  failure,  no 
matter  what  its  inducement  may  be,  is  criminal;  may 
justly  call  into  action  the  remedial  power  of  impeachment. 
This  power  is,  bv  the  express  terras  of  the  Constitution, 
confided  to  one  branch  of  the  Legislative  Department,  iu 
these  words:— 

"The  House  of  Representatives  *  *  *  shall  have  the 
sole  power  of  impeachment."  Article  1,  section  2.  This 
lodgment  of  the  most  delicate  power  known  to  the  Con- 
stitution u  most  wise  and  proper,  because  of  the  frequency 
with  which  those  who  may  exercise,  are  called  to  account 
for  their  conduct  at  the  bar  of  tlte  people,  and  this  is  the 
check  balanced  against  a  possible  abuse  of  the  power, 
and  it  has  been  m«  st  effectual;  but  the  -visdoin  w  hich 
fashioned  our  Constitution  did  not  stop  here. 

It  next  declared  that  the  Senate  shall  have  the  power  to 
try  all  impeachments.— Article  I.  section  3.  In  the  theory 
of  our  Constitution,  the  Senate  represents  the  States,  and, 
Its  members  being  removed  from  accountability  to  the 
people,  are  supposed  to  be  beyond  the  reach  of  those  ex- 
citements of  passion  which  so  frequently  change  the  com- 
plexion of  the  House  of  Representatives,  and  this  is  the 
more  immediate  check  provided  to  balance  the  possible 
ha.-t_v  action  of  the  representatives.  Wise,  considerate  and 
safe  to  the  perfect  work  of  demonstration  is  this  admirable 
adjustment  of  the  powers  with  which  we  arc  now  dealing. 
The  Executive  power  was  created  to  enforce  the  will  of 
the  nation.  The  will  of  the  nation  appears  in  the  law. 
Two  houses  of  Congress  are  intrusted  wfth  the  power  to 
enact  laws,  the  objections  of  the  Executive  to  the  con- 
trary notwithstanding.  Laws  thus  enacted,  as  well  as 
those  which  receive  the  Executive  sanction  are  the  voice 
of  the  people.  If  the  person  clothed  for  the  time  being 
Uith  the  Executive  power— the  only  power  which  can 


give  effect  to  the  people's  will—  refuses  or  neglects  to  en. 
force  the  legislative  decrees  of  the  nation  or  v  ilfully  vio- 
lates the  same,  what  constituent  elements  of  governmental 
form  could  be  more  properly  charged  with  the  right  to  pre- 
sent, and  the  means  to  trv  and  remove  the  contumacious] 
Secretary  than  those  intrusted  with  the  power  to  enact 
the  laws  of  the  people,  guided  by  the  cheeks  and  balances 
to  which  I  have  directed  the  attention  of  the  Senate? 
What  other  constituent  part  of  the  government  could  so 
well  understand  aud  ad  mdge  of  a  perverse  and  criminal 
refusal  to  obey,  or  wilfull  declination  to  execute  the  na- 
tional will,  than  those  joining  in  its  expression?  There 
can  be  but  one  answer  to  these  questions. 

Wisdom  and  Justice  of  the  Constitution. 

The  provisions  of  the  Constitution  are  wise  and  just  be- 
yond the  power  of  disputation,  in  leaving  the  endure  sub- 
ject of  the  responsibility  of  the  Executive  to  faithfully 
execute  his  office  and  enforce  the  laws  to  the  charge,  trial 
aud  judgment  of  the  two  several  branches  of  the  Lcgi  la- 
tive  Department,  regardless  of  the  opinions  of  Cabinet  orn. 
cers,  or  of  the  decisions  of  the  Judicial  Department.  The 
respondent  has  placed  himself  within  this  power  of  im- 
peachment by  trampling  on  the  constitutional  duty  of  the 
Executive,  and  violating  the  penal  laws  of  the  land.  I 
readily  admit  that  the  Constitution  of  United  State.-  is  in 
almost  every  respect  different  from  the  Constitution  of 
Great  Britain.  'I  he  latter  is,  to  a  great  extent,  unwritten, 
and  is,  in  all  regards,  subject  to  such  changes  as  Parlia- 
ment enact.  An  act  of  Parliament  may  change  the  Con- 
stitution of  England.  Iu  this  country  the  rule  is  different. 
The  Congress  may  enact  no  law  in  conflict  with  the  Con- 
stitution. The  enactments  of  the  Parliament  beeome  a 
part  of  the  British  Constitution.  The  will  of  Parliament 
I  is  supreme.  The  will  of  Congress  is  subordinate  to  the 
written  Constitution  of  the  United  States,  but  not  to 
judged  of  by  the  Executive  Department.  But  the  theory 
upon  which  the  two  Constitutions  rest  at  the  present  time 
are  almost  identical.  In  both  the  Executive  is  made  sub- 
ordinate to  the  legislative  power.  The  Commons  of  Eng- 
land tolerate  no  encroachment  on  their  powers  from  auy 
other  estate  of  the  realm. 

British  Precedent. 

The  Parliament  is  the  supreme  power  of  the  kingdom. 
In  spite  of  the  doctrine  that  "the  King  can  do  no  wrong," 
and  in  support  of  the  assertion  that  the  exercise  of  tne 
sovereignty  rest  in  the  several  States,  the  kindred  charac- 
I  ter  of  the  theories  permeating  the  Constitution  may  be 
illustrated  by  certain  parliamentary  aud  ministerial  action 
connected  with  the  American  Revolution,  and  which  v.  ill 
well  serve  the  purposes  of  my  argument.  On  the  27th  day 
of  February,  1782.  General  Conway  moved,  iu  the  House 
of  Commons,  the  following  resolution :— "That  it  is  the 
opinion  of  this  House  that  the  further  prosecution  of 
offensive  war  on  the  continent  of  North  America,  for  the 
purpose  of  reducing  the  revolted  colonies  to  obedience,  for 
the  better  means  of  w cakeniug  the  efforts  of  this  country 
against  her  European  enemies,  dangerously  to  increase 
the  mutual  enmity  so  fatal  to  the  interests  both  of  Great 
Britain  and  America,  and  by  preventing  our  happy  recon- 
cili  tion  with  that  couutrv.  to  frustrate  the  earnest  desire 
graciously  expressed  by  his  .Majesty,  to  re.  tore  the  bless* 
iugs  of  public  tranquility." — Hun-card,  vol.  122.  page  10/1. 

The  Commons  passed  the  resolutions;  the  Ministry  did 
not  seem  to  catch  its  true  spirit,  and,  therefore,  on  March 
the  next  following.  General  Conway  moved  another  reso- 
lution in  these  more  express  aud  emphatic  terms,  to  wit:— 
"That  after  the  solemu  declaration  of  the  opinion  of  the 
House  in  their  humble  address  presented  to  his  Majesty 
on  Friday  last,  and  his  Majesty's  assurance  of  his  gracious 
intention  in  pursuance  of  their  advice  to  take  such  mea- 
sures as  shall  appear  to  his  Majesty  to  be  most  conclusive 
to  the  restoration  of  harmony  between  Great  Britain  and 
the  revolted  colonies  so  essential  to  the  prosperity  of  both, 
this  House  will  consider  as  enemies  to  his  Malcsty  and 
this  country  all  those  w  ho  shall  endeavor  to  frustrate  his 
Majesty's  paternal  care  for  the  care  and  happiness  of  his 
people,  by  advising  or  by  any  means  attempting  the 
tarther  prosecution  of  offensive  war  on  the  continent  of 
North  America,  for  the  purpose  of  reducing  the  revolted 
colonies  to  obedience  by  force."— Hud,  pa?e  1089. 

This  resolution  led  to  an  animated  debate,  the  temper 
of  the  Commons  was  equal  to  lhe  directness  of  the  revolu- 
tion. The  Ministry  saw  this,  and  understood  exactly  its 
meaning.  They  were  disposed  to  avoid  the  implied  cen- 
sure, and  attempted  to  s-how  by  expressions  of  a  determi- 
nation to  observe  and  respect  the  opiniou  of  the  House  as 
declared  iu  the  first  resolution  that  necessity  existed  lor 
the  adoption  of  the  second  to  effectuate  this  cud.  Lord 
North,  the  Premier,  in  the  course  of  his  remarks,  said:  — 
"The  majority  of  that  House  had  resolved  that  peace 
should  be  matte  with  America,  and  the  answer  given  from 
the  Throne  was  so  satisfactory  that  the  House  had  just 
concurred  iu  a  mofiou  to  return  thanks  to  his  Majesty  for 
making  it.  Therefore  where  there  could  be  no  ground  for 
coming  to  a  resolution  which  seemed  to  doubt  the  pro- 
priety or  sincerity  of  that  answer?  He  was  not  of  the  dis- 
position of  those  who  condemned  them,  and  by  factious 
aud  seditious  misrepresentations  held  them  out  to  tho 
public.  In  the  most  odious  colors  a  majority  of  that  House 
was  in  parliamentary  language  the  House  itself. 

"It  could  never  make  him  change  a  single  opinion,  yet  he 
bowed  to  that  opinion  which  was  sanctioned  bv  the  ma- 
jority. Though  he  might  not  be  a  convert  to  such  opinion, 
still  he  held  it  to  be  his  indispensable  duty  to  obey  it,  and 
never  once  to  lose  sight  of  it  in  tho  advice  which,  as  a 
servant  of  the  Crown,  he  should  have  occasion  to  give  his 
Sovereign.  It  was  the  right  of  that  House  to  command; 
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it  was  the  duty  of  a  Minister  to  obey  its  resolutions.  Par- 
liament had  already  expressed  its  desire*  or  iti  orders, 
and  as  it  w  as  scarcely  possible  that  a  Minister  should  be 
found  daring  and  infamous  enough  to  advise  his  Sove- 
reign to  differ  in  opinion  from  his  Parliament,  so  he  could 
not  think  the  present  motion,  whkh  mmt  suppose  the 
existence  of  such  a  Minister,  could  be  at  all  necessary."— 
Ibid.  p.  1090.  And  again  he  said:— "  To  the  policy  of  that 
resolution  he  could  not  subscribe,  but  as  Parliament  had 
thought  pr  iper  to  pass  it,  and  as  Ministers  were  bound  to 
obey  tlie  orders  of  Parliament,  so  he  should  make  that  re- 
solution the  standard  of  his  future  conduct."— P.  1107. 
These  protestations  of  Lord  North  did  not  arrest  the  action 
of  the  Commons;  the  resolution  passed,  and  peace  fol- 
lowed. 

It  will  be  observed  that  these  proceedings  on  the  part  of 
the  Commons  trenched  on  ground  covered  by  the  preroga- 
tives of  the  Crown,  and  affected,  to  some  extent,  the  pow- 
ers of  declaring  war,  making  peace  and  entering  into  trea- 
ties. Sti'l  the  minister  bowed  in  obedience  to  the  com- 
mand of  tne  House,  and  declared  that  it  was  scarcely  pos- 
sible that  a  minister  should  be  found  hard%',  during  and 
infamous  enough  to  advise  his  sovereign  to  differ  in  opi- 
nion from  his  Parliament.  This  grand  action  of  the  Com- 
mons and  its  results  disclosed  the  sublimest  feature  of  the 
British  Constitution.  It  was  made  to  appear  how  tho- 
roughly under  that  Constitution  the  executive  power  was 
dependant  on  the  legislative  will  of  the  nation.  The  doc- 
trine that  the  king  can  do  no  wrong,  while  it  protected  his 
person,  was  resolved  into  an  almost  perfect  subordination 
of  the  ministers,  through  whom  the  powers  of  the  Crown 
are  exerted  to  the  acts  and  resolutions  of  the  Parliament, 
until  at  last  tne  roar  of  the  lion  of  England  is  no  more  than 
the  voice  of  the  Commons  of  the  realm.  So  completely  had 
this  principle  asserted  itself  in  the  British  Constitution 
that  the  veto  power  had  passed  into  disuse  for  nearlv  a 
century,  and  it  has  not  been  exercised  since. 

The  last  instance  of  its  use  was  in  April.  169$.  when  Wil- 
liam III  refused  the  royal  assent  tn  a  "bill  to  regulate  elec- 
tions of  members  to  serve  in  Parliament."— Hansard,  vol. 
5,  P.  993. 

The  men  who  framed  our  Constitution  in  1789  were  not 
untaught  of  these  facts  in  English  history,  and  they 
fashioned  our  government  on  the  plan  of  the  subordination 
of  the  executive  power  to  the  written  law  of  the  land. 
They  did  not  deny  the  veto  power  of  the  President,  but 
they  did  declare  that  it  should  be  subject  to  a  legislative 
limitation,  under  the  operation  of  which  it  might  in  any 
given  case  be  overruled  by  the  Congress;  and  when  this 
happens,  and  the  vetoed  bill  becomes  law.  the  President 
must  yield  the  convictions  of  bis  own  judgment  ai  an  in- 
dividual to  the  demands  of  the  higher  duty  of  the  office 
and  execute  the  law. 

His  oath  binds  him  to  this,  and  he  cannot  pursue  any 
other  course  of  action  without  endangering  the  public 
weal.  The  Constitution  regards  him  in  a  double  capacity 
as  a  citizen  and  public  olhcer.  In  the  first,  it  leaves  him 
to  the  same  accountability  to  the  law  in  its  ordinary  pro- 
cess aB  would  attach  to  aud  applv  in  case  he  were  a  mere 
civilian  or  the  humblest  citizen,  while  in  the  Utter  it  sub- 
jects him  to  the  power  of  the  House  of  Representatixes  to 
impeach,  and  that  of  the  Senate  to  remove  him  from  ollice 
if  he  be  guilty  of  "treason,  bribery,  or  other  high  crimes 
and  misdemeanors."  If  the  citizen  disobey  the  law,  and 
be  convicted  thereof,  he  may  be  relieved  by  pardon;  but 
the  officer  who  brings  upon  himself  a  conviction  or  im- 
peachment, cannot  receive  the  Executive  clemency,  for 
while  it  is  provided  that  the  President  "shall  have  power 
to  grant  reprieves  and  pardons  for  offenses  against  the 
United  States,"  it  is  also  expressly  declared  that  this  power 
shall  not  extend  to  "cases  of  iniDeachment."— Article  2, 
section  2.  The  same  person,  if  he  be  a  civil  olficer,  may  bo 
indicted  for  a  violation  of  law.  and  impeached  for  the  same 
act.  If  convicted  in  both  cases,  he  may  be  pardoned  in  the 
former,  but  in  the  latter  he  i«  beyond  the  reach  of  forgive- 
ness. The  relief  provided  for  the  disobedient  citizen  is 
denied  to  the  oil'ending  officer. 

The  Law-Making  Power. 

I  have  already  observed  that  the  Constitution  of  the 
United  States  distributes  the  powers  of  the  government 
among  three  departments.  First  in  the  order  of  constitu- 
tional arrangement  is  the  Legislative  Department,  and 
this,  doubtless,  because  the  law-making  power  is  the  su- 
preme power  of  the  land,  through  which  the  will  of  tho 
nation  is  expressed.  The  legislative  power,  in  other  words 
the  law-making  power,  is  "vested  in  a  Congress  of  the 
^United  States."  The  acts  of  CongresB  constitute  the  mu- 
nicipal power  of  the  Republic.  Municipal  law  is  a  rule  of 
action  prescribed  by  the  supreme  power  of  a  State,  com- 
manding what  is  right  and  prohibiting  what  is  wrong.— 
Blackstone,  page  44.  The  supreme  nower  of  a  State  is 
that  which  is  the  highest  in  authority;  and,  therefore,  it 
was  proper  that  the  Constitution  should  name  first  the  le- 
gislative department  in  the  distribution  of  powers,  as 
through  it  alone  the  State  cau  speak.  Its  voice  is  the  law ; 
the  rule  of  action  to  be  respected  and  obeyed  by  every 
person  subject  to  its  direction  or  amenable  to  its  roquiro- 
mcntts. 

Executive  Department. 

Next  In  the  order  of  its  distribution  of  powers  tho  Con- 
stitution names  the  Executive  Department.  This  is  pro- 
per and  logical  for  the  will,  the  law  of  the  nation,  cannot 
act  except  through  agents  or  instrumentalities  charged 
with  its  execution,  The  Congress  can  enact  a  law,  but 
caunot  execute  it;  It  can  express  the  will  of  the  nation, 
but  some  other  agencies  arc  required  to  give  it  effect.  The 
Constitution  resolves  those  agencies  and  instrumentalities 


into  an  Executive  Department.  At  the  head  of  this  de> 
partmeut,  charged  imperatively  with  the  due  execution  of 
its  great  power,  appears  the  President  of  the  United  State* 
duly  enjoined  to  take  care  that  the  laws  be  faithfully  exo> 
cuted.  If  the  law  which  he  is  to  execute  does  not  vest  lain 
with  discretionary  powers,  he  has  no  election.  He  must 
execute  the  will  of  the  nation  as  expressed  bv  Congress* 
In  no  case  can  he  indulge  the  uncertainties  and  take  the 
responsibilities  of  official  discretion  unless  it  be  conceded 
to  him  by  express  enactment.  In  all  other  cases  he  must 
follow  and  enforce  the  Legislative  will. 

The  otlice  of  executing  a  law  excludes  the  right  to  judge 
of  it.  and  as  the  Constitution  charges  the  President  with 
the  execution  of  the  laws.  It  thereby  declares  what  is  hia 
duty,  aud  givofhim  no  power  beyond.— Kowle  on  the  Cor* 
stitution,  p.  Fit).  Undoubtedly  he  possesses  the  right  to 
recommend  the  enactment  and  to  advise  the  repeal  of 
laws.  He  may  also,  as  I  have  before  remarked,  obstruct 
the  passage  of  laws  by  interposing  his  veto,  but  b  yond 
these  means  of  changing,  directing  or  obstructing  the  na* 
tional  \\  ill  he  may  not  go.  When  the  law-making  power 
has  resolved,  his  opposition  must  be  at  an  end.  That  reso- 
lution is  a  law,  and  resistance  to  it  is  punishable.— l  edb- 
ralutt,  No.  70. 

The  judgment  of  the  individual  intrusted  for  the  time 
being  with  the  executive  power  of  the  republic  mav  reject 
as  utterly  erroneous  the  conclusion  arrived  at  bv  th  >se  in* 
vested  with  the  legislative  power,  but  the  officer  must  sub* 
mit  and  execute  the  law.  He  has  no  discretion  in  the 
premises,  except  such  as  the  particular  statute  confers  on 
on  him,  and  even  this,  he  must  exercise  in  obedience  to  the 
rules  which  the  act  provides.  A  high  officer  of  the  govern* 
ment  once  gave  to  the  President  of  the  United  States  an 
opinion  relative  to  this  doctrine  in  these  words,  "  To  tho 
Chief  Executive  Magistrate  of  the  Union  is  confid  d  tho 
solemn  duty  of  seeing  the  laws  faithfully  executed,  that 
he  may  be  able  to  meet  this  duty  with  a  power  equal  to  it$ 
performance,  he  nominates  his  own  subordinates  and  re> 
moves  them  at  his  pleasure." 

This  opinion  was  given  prior  to  the  passage  of  the  act  of 
March  2,  1867,  which  requires  the  concurrence  of  the  Sen* 
ate  in  removals  from  office,  which,  while  denying  to  the 
Senate  the  power  of  absolute  removal,  coucedes  to  him  the 
power  to  suspend  officers,  and  to  supplv  their  places  tern* 
porarilv.  For  the  same  reason  the  land  and  naval  force* 
are  under  his  orders,  as  their  commander-in-chief;  but  his 
power  is  to  be  used  only  in  the  manner  prescribed  bv  thtt 
Legislative  Department.  He  cannot  accomplish  a  legal 
purpose  by  illegal  means,  or  break  the  law  s  himself  to  pre- 
vent them  from  being  violated  by  others.  The  acts  of 
Congress  sometimes  give  the  President  a  broad  discretion 
in  the  use  of  the  means  by  which  they  are  to  be  execute* 
and  sometimes  limit  his  power,  so  that  he  can  exercise  it 
only  in  a  certain  proscribed  manner.  Where  the  law  di» 
reets  a  thing  to  be  done  without  saying  how,  that  implies 
the  power  to  use  such  means  as  may  be  necessary  aud 
proper  to  accomplish  thceud  of  the  Legislature;  but  whe  0 
the  means  of  performing  a  duty  is  poiuted  out  by  statu Ui, 
the  exclusive  mode  and  no  other  can  be  followed. 

No  Common  Law. 

The  United  States  have  no  common  law  to  fall  back 
upon  when  the  written  law  is  defective.  If.  therefore,  an 
act  of  Congress  declares  that  a  certain  thing  -hall  be  done  by 
a  particular  officer,  it  cannot  be  doneby  a  dirfereut  oificei\ 
The  agency  which  the  law  furnishes  for  its  own  executi  >n 
must  De  used  to  the  exclusion  of  all  others.— Opinion  of 
Attorney-General  Black,  November  20.  18tW. 

This  is  a  very  clear  statement  of  the  doctrine  which  I 
have  been  endeavoring  to  enforce,  and  on  which  the  pocu* 
liar  branch  of  this  case  now  commanding  our  attention 
rests.  If  we  drift  away  from  it  we  unsettle  the  very 
foundation  of  the  government  and  endanger  their 
stability  to  a  degree  which  may  well  alarm  the  most 
peaceful  mind  and  appal  the  most  courageous.  A  de*» 
parture  from  this  view  of  the  character  of  tfie  Executive 
power,  and  from  the  nature  of  the  duty  and  obligation 
resting  upon  tho  officer  charged  therewith,  would  sur* 
round  this  nation  with  its  most  fearful  proportions 
and  of  nnparalb  fi  d  magnitude.  Such  a  departure  would 
not  only  iustify  the  respondent  in  hi*  refusal  to  obey  and 
execute  the  law,  but  also  approve  his  usurpation  of  the  ju> 
dicial  powers.  When  he  resolved  that  he  would  not  ob- 
serve the  Legislature's  will,  because,  in  his  judgment  it  did! 
not  conform  to  the  provisions  of  tho  Constitution  of  tup 
United  States  touching  the  subjects  embraced  in  the  arts 
cles  of  impeachment  on  which  he  is  now  being  trieiai 
your  bar.  Concede  this  to  him,  and  wlieu  and  where  m»7 
we  look  for  the  end?  to  what  result  shall  we  arrive?  Will 
it  naturally  and  Inevitably  lead  to  a  consolidation  of  tho 
several  powers  of  the  government  in  the  Executive  Depar$ 
ment,  and  would  this  be  the  end!1  Would  it  not  rather  bp 
the  beginning?  If  the  President  may  defv  and  usurp 
the  powers  of  the  Legislative  and  Judicial  De* 
partiiKMits  of  the  government,  as  his  caprices  o» 
the  advices  of  his  Cabinet  mav  incline  him,  why  may 
not  his  subordinate,  each  for  lnmself,  and  touching  his 
own  sphere  of  action  determined  how  far  the  directions  of 
his  superior  accord  with  the  Constitution  of  the  United 
States,  and  reject  and  refuse  to  obey  all  that  comes  short 
of  the  staudard  erected  by  his  judgment.  It  was  remarked 
bv  the  Supreme  Court  of  the  United  States,  in  the  case  of 
Martin  vs.  Mott,  12  Wheaton,  19.  that  "if  a  superior  olficer 
has  a  right  to  contest  the  orders  of  tho  President  upon  hia 
order,  doubt  as  to  the  exigency  referred  to  bv  the  statute 
having  arisen,  it  must  be  equally  the  right  of  every  inferior 
soldier,  and  any  act  done  by  any  person  in  furtherance  of 
such  orders  would  subject  him  to  responsibility  in  a  civfl 
suit,  in  which  his  defense  must  finally  rest  upon  hia 
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ability  to  establish  the  facts  by  competent  proofs.  Snch  a 
course  would  be  subversive  of  all  discipline,  and  expose 
the  beet  disposed  officers  to  the  chances  of  the  ruinous 

^l^lf^po'wer  itself  is  confined  to  the  Executive  of  the 
Union ;  to  him  who  is  bv  the  Constitution  the  commander 
of  the  militia  when  called  iuto  the  actual  service  of  the 
United  States;  whose  dutv  is  to  take  care  that  the  laws  be 
faithfully  executed,  and  whose  responsibility  for  an  hotiest 
di. -charge  of  his  official  obligation  is  secured  bv  the  highest 
sanction.  He  U  necessarily  constituted  the  judge  ot  the 
existence  of  the  exigency  in  the  tirst  instance,  and  is  bound 
to  call  for  the  militia,  His  orders  for  tins  purpose  are  in 
•strict  conformitv  with  the  provi.-ious  ot  the  law.  aud  it 
would  seem  to  follow  as  a  necessary  consequence  that 
even-  act  done  by  a  subordinate  officer  in  obedience  to 
such" orders  is  equally  justifiable. 

'J  he  law  contemplates  that  under  such  circumstances 
orders  will  be  given  to  carry  the  power  iuto  effect,  aud  it 
cannot,  therefore,  be  a  correct  inference  that  any  other 
person  has  a  just  right  to  disobey  them.  Apply  the  priuci-  1 
pies  here  enunciated  to  the  case  at  the  bar.  and  they  be- 
come perfect  support.  It  the  President  has  a  right  to  con- 
trol and  refuse  to  obey  the  laws  enacted  by  Congress,  bia 
subordinate?  may  exercise  the  same  right  and  reiusc  to 
obey  his prders.  If  he  may  exercise  it  i:i  one  ease,  they 
may  assert  it  in  any  other.  If  he  may  challenge  the 
laws  of  Congress,  they  may  question  the  orders  of  the 
President.  It  is  his  dutv  to  carry  out  the  laws  of  the  na- 
tion, and  their  dutv  to  obey  his  orders.  He  may  be  al- 
lowed to  defy  the  legislative  will,  they  may  be  allowed  to 
disregard  iho  Executive  order.  1  hit>  brings  confusion,  and 
the  aiiairs  of  the  public  are  made  the  sport  of  the  contend- 
ing factions  aud  conflicting  agents. 

No  such  power  belong  to  either.  To  Congress  is  given 
the  power  to  enact  laws,  and  while  they  remain  on  the 
statute  book  it  is  the  constitutional  duty  of  the  President 
to  see  their  faithful  execution.  This  duty  rests  upon  all  of 
his  subordinates.  Its  observance  by  all,  the  President  in- 
cluded, makes  the  Executive  Department,  through  ten 
thousand  agents,  a  unit.  Unitv  produces  harmony.  Har- 
ruouy  effects  direction  of  action,  and  thus  secures  a  due 
execution  of  the  laws;  but  if  th«>  President  may  disregard 
the  law  because  he  has  been  advised  by  his  Cabinet,  and 
believes  that  the  Congress  violated  the  Constitution  in  its 
enactments.aud  his  subordinates  may  follow  any  example, 
disobev  his  orders  and  directions,  the  object  and  end  of  an 
Executive  unity  is  defeated,  anarchy  succeeds  order; 
force,  irresponsible  and  vicious,  supplants  law,  and  ruin 
envelopes  the  republic  and  its  institutions. 

If  the  views  which  i  have  imperfectly  presented  are  cor- 
rect—and such  I  believe  them  to  be— the  testimony  to 
which  w  e  object  must  be  excluded  from  your  considera- 
tion, and  thus  will  be  determined  one  of  the  most  import- 
ant questions  cncireled  by  thii  case.  If  I  have  been  able 
to  arrest  your  attention,  and  to  centre  it  upon  the  question 
which  I  have  imperfectly  discussed,  the  tune  occupied  by 
me  will  not  be  without  profit  to  the  nation.  I  have  endea- 
vored to  show  that  the  royal  fiction,  which  asserts  that 
"the  king  can  do  no  wrong,"  cannot  be  applied  to  the 
President  ot  the  L'nited  States  in  such  manner  n«  to  shield 
him  from  the  just  condemnation  of  violated  law.  1  he 
king's  crimes  may  be  expiated  by  the  vicarious  atone- 
ment of  his  minister,  but  the  President  is  held  personally 
amenable  to  the  impeaching  power  of  the  House  of  Repre- 
sentatives. Concede  to  the  President  immunity  through 
the  advice  of  his  Cabiuet  offieers,  and  vou  reverse  by  your 
decision  the  theory  of  our  Constitution.  Let  those  who 
will  assume  this  responsibility.  I  leave  it  to  the  decision 
of  the  Senate. 

Rejoinder  of  Mr.  Curtis. 

Mr.  CURTIS  said:— I  have  no  intention,  Senators,  to 
make  a  reply  to  the  elaborate  ar«umcut,  which  has  now 
been  introduced  here  bv  the  honorable  manager,  touching 
the  merits  of  this  case.  The  time  for  that  has  not  come, 
and  the  testimony  is  not  before  you.  The  case  is  not  in  a 
condition  for  you  to  consider  aud  pass  upon  its  merits 
whetln  r  they  be  based  on  law  or  the  f*cts. 

The  simple  question  now  before  the  Senate  is,  whether  a 
certain  oiler  of  proof  may  be  carried  out  in  evidence.  Of 
course  that  involves  another.  That  other  inquiry  is,  whe- 
ther the  evidence  which  is  offered  is  pertinent  to  any 
matter  involved  in  this  case;  and  when  it  is  ascertained 
the  matter- is  pertiuent,  I  suppose  it  is  to  be  received.  Its 
credit,  ability,  its  wealth,  its  effect  finally  upon  the  merits 
of  the  case,  or  any  question,  cannot  be  considered  aud 
acted  upon  preliminarily  to  the  reception  of  the  evidence, 
and  leaving  on  one  side  the  whole  or  this  elaborate  argu- 
ment which  is  now  addressed  to  you,  I  propose  to  make  a 
few  observations  to  show  that  this  evidence  is  pertinent  to 
issues  in  this  case. 

The  honorable  manager  has  read  a  portion  of  the  answer 
of  the  President,  and  has  stated  that  the  House  of  Repre- 
sentatives has  taken  no  is»uc  upon  that  part  of  the  answer. 
'  As  to  the  effect  of  that  admission  by  the  managers,  I  shall 
have  a  word  or  two  to  Bay  presently.  But  the  honorablo 
manager  has  not  told  you  that  the  House  of  Representa- 
tives, when  they  brought  to  your  bar  theso  articles,  did  not 
intend  to  assert  and  prove  the  allegations  contained  in 
them,  which  are  matters  of  fact.  One  of  these  allegations, 
Mr.  Chief  Justice,  as  you  will  find  by  referring  to  the  first 
article,  and  to  the  Becond  article,  and  to  the.  third  article, 
is  that  the  President  of  the  United  State*  in  removing  Mr. 
Stanton  and  appointing  General  Thomas  intentionally 
Violated  the  Constitution  of  the  United  States ;  that  he  did 
these  acts  with  the  intention  of  violating  the  Constitution 

""  the  United  States.  Instead  of  favoring  that,  it  ib  wholly 
immaterial  what  intention  the  President  bad ;  it  is  imma- 


terial whether  he  honestlv  believed  that  the  act  of  Con- 
gress was  unconstitutional;  it  is  wholly  immaterial 
whether  he  believed  that  he  was  acting  in  accordance  «  ith. 
his  oath  of  office,  to  preserve,  protect  end  defend  the  Con- 
stitution when  he  did  this  act. 

Now,  then,  we  offer  to  introduce  evidence  here  bearing 
upon  this  question  of  intent,  evidence  that  before  ottering 
any  opinion  upon  this  subject,  he  resorted  to  proper  ad- 
vice to  enable  him  to  form  a  correct  judgment,  aud  that 
when  he  did  form  a  fixed  opinion  on  this  subiect,  it  was 
under  the  iuliueuce  of  this  proper  advice,  and  that  when 
he  did  this  act,  whether  it  was  lawful  or  unlawful,  it  was 
not  done  with  an  intention  to  violate  the  Constitution. 
The  honorable  manager  gets  up  here,  and  addresses  you 
for  an  hour  by  the  clock,  that  it  is  wholly  immaterial  what 
his  opinion  was,  or  what  advice  he  had  received  in  con- 
formity with  which  he  acted  in  this  matter.  The  honora- 
ble manager's  argument  may  be  a  sound  one.  The  Senate 
mav  ultimately  come  to  that  conclusion  after  thev  have 
heard  this  clause.  This  ia  a  discussion  into  which  I  shall 
not  enter.  Rut  before  the  Senate  can  come  to  the  conside- 
ration of  these  questions,  they  must  pass  over  this  allega- 
tion ;  they  must  either  say,  as  the  honorable  manage-? 
says,  that  it  is  whollv  immaterial  what  opinion  the  Presi- 
dent formed,  and  under  what  stdviee  or  under  what  cir- 
cumstances lie  tormed  it,  or  else  it  must  be  admitted  by 
Senators  that  it  is  material,  and  the  evidence  musi  be  con- 
sidered. Now,  how  is  it  possible  at  this  stage  of  the  in- 
quiry to  determine  which  of  these  courses  is  to  be  taken 
by  the  honorable  Senate? 

If  the  Senate  should  finally  come  to  the  conclusion  that 
it  is  wholly  immaterial,  this  evidence  will  do  no  harm.  If. 
on  the  other  hand,  the  Senate  should  fiuallv  come  to  the 
conclusion  that  it  is  material  what  the  intention  of  the 
President  w  as  in  doing  these  acts,  and  that  they  will  ex- 
amine to  eee  whether  it  was  or  not  a  wilfull  violation  of 
the  Constitution,  what  then?  It  would  have  excluded  the 
evidence  upon  which  it  could  have  determined  that  ques- 
tion. I  respectfully  submit,  therefore,  that  whether  the 
argument  of  the  honorable  managers  is  sound  or  unsound, 
whether  it  will  finally  appear  in  the  judgment  of  the  Se- 
nate that  tin*  evidence  is  material  or  not,  this  is  not  the 
time  to  exclude  it.  L'pou  the  ground  that  au  examination 
of  the  merits  hereafter,  and  a  decision  upon  those  merits 
i  will  show  that  it  is  immaterial,  when  that  is  shown  tho 
evidence  can  be  laid  aside.  If  the  other  conclusion  should 
be  arrived  at  by  any  one  Senator,  or  by  the  body,  then 
they  will  be  in  want  of  this  evidence  which  we  now  otter. 
In  reference  to  this  question.  Senators,  it  is  not  pertinent. 

I  do  uot  iuteud  to  enter  into  the  constitutional  inquiry 
which  was  started  yesterday  by  the  honorable  manager. 
Mr.  Rutler,  as  to  the  particular  character  of  the  Cabinet 
council.  One  thing  is  certain,  that  every  President  from 
the  oiigiu  of  the  government,  has  assented  to  oral  dis- 
cussion in  his  presence,  que.-tions  of  public  importance 
arising  in  the  course  of  his  official  duty.  Another  thing  ia 
apparent;  that  is.  although  the  written  letter  remains  and 
therefore  it  would  appear  with  some  certainty  w  hat  the 
advice  of  a  Cabinet  council  was  if  it  were  put  in,  yet  every 
practical  man  who  has  had  connect!  n  with  th  j  business 
affairs  of  life,  every  lawyer,  every  legislator  knot's  that 
there  is  no  satisfactory  mode  of  bringiug  out  the  truth  as 
an  oral  discussion  face  to  face  of  those  who  are  interested 
in  the  subject,  that  it  is  the  most  satisfactory  mode  of  ar- 
riving at  a  conclusion,  and  that  solitary  written  opinions, 
composed  in  a  closet,  awav  from  the  collision  between  men, 
which  brings  out  new  thoughts,  new  conceptions,  more 
accurate  views,  is  not  the  best  method  of  arriving  at  a  con- 
clusion ;  and  under  the  influence  of  this  the  practical  con- 
sideration undoubtedly  is,  that  this  habit,  beginning  with 
General  Washington,  not  becoming  universal  by  any 
means  until  Mr.  Jefferson's  time,  but  from  that  day  to  this 
this  habit  has  been  formed,  President  Johnson  found  it  in 
existence  when  ho  went  into  office. 

He  continued  it,  and  I  therefore  say  that  when  the  ques« 
tion  of  his  intention  comes  to  be  considered  by  the  Senate, 
when  the  question  arises  in  their  minds  whether  the  Pre- 
sident honestly  believed  that  this  was  an  unconstitutional 
law,  when  the  particular  exigencies  arises,  when,  it  1iq 
carried  out  or  obeyed  that  law,  he  must  quit  the  powef) 
w  hich  he  believed  wjre  conferred  upon  him  by  the  Consti- 
tution, and  not  be  able  to  carry  on  the  departments  of  the 
government  in  the  manner  the  public  interests  required. 
When  these  questions  arise  for  the  consideration  of  tho 
Seuate.  theu  they  ought  to  have  before  them  the  fact  that 
he  acted  by  the  advice  of  the  usual  and  proper  advisors, 
that  he  resorted  to  the  last  means  within  his  reach  to  form 
a  full  opinion  upon  this  subject,  and  that  therefore  it  is  a 
fair  conclusion  that  when  he  did  form  that  opinion,  it  was 
au  honest  aud  fixed  opinion,  whi^h  he  felt  he  must  carry 
out  into  practice  if  the  proper  occasion  should  arise.  It  is 
in  this  point  of  view,  and  this  poiut  of  view  only,  that  we 
offer  this  evidence. 

The  honorable  Senator  from  Michigan  (Mr.  Howard) 
hss  proposed  a  question  to  the  counsel  for  the  President, 
It  is  this :— "Do  the  counsel  for  the  accused  uot  consider 
that  tho  validity  of  the  Tenure  of  Office  bill  was  purely  a 
question  of  law?"  I  shall  answer  that  part  of  the  question 
first.  The  coustitutionsl  validity  of  any  law  is  ot  course 
purely  a  question  of  law.  It  depends  upon  a  comparison 
of  the  provisions  of  the  bill.  With  a  law  enacted  by  the 
people  for  the  government  of  their  ageuts  it  depends  upon 
whether  these  ageuts  have  transcended  the  authority 
which  the  people  gave;  and  that  comparison  of  the  Con, 
stitution  with  the  law  is  in  ti  e  sense  in  which  it  was  in- 
tended by  the  Senator.  The  next  branch  of  the  queation 
is:— "Whether  that  question  is  to  be  determined  iu  the 
trial  by  the  Senate?"  That  is  a  quctiou  1  cannot  answer. 
That  is  a  question  that  can  be  determined  only  by  the 
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Senate  themselves.  If  the  Senate  should  find  that  Mr. 
Stanton's  case  was  not  within  this  law,  then  no  such  ques- 
tion arises.  Then  there  is  no  question  in  this  particular 
case  of  a  conflict  between  this  law  and  the  Constitution. 

If  the  Senate  should  find  that  in  these  articles  charged 
against  the  President  that  it  is  necessary  for  the  Senate  to 
believe  that  there  was  some  act  of  turpitude  on  his  part,  con- 
nected with  this  matter,  some  malajides,  some  bad  intent, 
and  that  he  did  honestly  believe,  as  he  states  in  his  an- 
swer, that  this  was  an  unconstitutional  law :  that  a  case 
having  arisen  when  he  must  tuct  accordingly,  under  hie 
oath  of  ollice,  if  the  Senate  coines  to  that  conclusion,  it  is 
immaterial  whether  this  was  a  constitutional  or  uncon- 
stitutioal  law.  Be  it  one  or  be  it  the  other;  be  it  true  or 
false  that  the  President  has  committed  an  offense  by  his 
interpretation  of  the  law,  he  has  not  committed  an  im- 
peachable olfense,  ae  charged  by  the  House  of  Represen- 
tatives, and  as  we  must  advance  beyond  this  question  be- 
fore we  reach  the  third  question  that  the  Senator  pro- 
pounds, there  is  no  necessity  for  the  Senate  to  determine 
that  question. 

The  residue  of  the  question  is— "Do  they  consider  that 
the  opinious  of  Cabinet  others  touching  that  quesiion — 
that  is,  the  constitutionality  of  the  law— "is  competent 
evidence,  by  which  the  judgment  of  the  Senate  ought  to 
be  influenced?"  Certainly  not.  We  do  not  put  them  on 
the  stand  as  experts  on  questions  of  constitutional  law. 
The  judges  will  determine  that  out  of  their  own  breasts. 
We  put  them  on  the  stand  as  advisers  of  the  President,  to 
Btate  what  advice,  in  point  of  fact,  they  gave  him,  with  a 
view  to  show  that  he  was  guilty  of  no  improper  intent  to 
violate  the  Constitution. 

In  reply  to  the.question  of  the  honorable  Senator  from 
Michigan  (Mr.  Howard),  as  to  why  we  should  put  mem- 
be:  s  oi  the  Cabinet  on  the  stand.  I  would  say  that  we  put 
them  on  the  stand  for  the  same  purpose  as  the  Senator 
when  practicing  law,  has  frequently  put  lawyers  on  the 
stand.  A  man  is  proceeded  against  by  another  for  an  im- 
proper arrest,  or  for  a  malicious  prosecution,  and  it  is  ne- 
cessary to  prove  malice.  If  no  proper  cause  is  proved, 
malice  is  inferable;  but  it  ie  perfectly  well  settled,  that 
wh  n  the  defendant  can  ehow  that  he  fairly  laid  his  case 
before  counsel,  and  that  counsel  advised  him  that  there 
was  probable  cause,  the  inference  of  malice  is|  overthrown. 
We  wish  to  show  here  that  the  Presid  nt  called  the 
opinions  of  his  advisers,  and  acted  upon  that  advice. 

In  response  to  the  question  of  the  honorable  Senator  from 
Maryland,  (Mr.  Johnson.)  he  will  allow  me  to  say  that  this 
is  a  question  w  hicii  the  managers  could  answer  much  bet- 
ter than  the  President's  counsel.  The  question  is,  "  do  the 
counsel  for  the  President  understand  that  the  managers 
den\_  the  statement  made  by  the  President  in  his  message 
of  December  12.  1867.  as  given  in  evidence  by  the  managers, 
(pa'-'e  45,  Official  Report.)  that  the  members  of  the  Cabinet 
gave  in  the  opinion  there  stated  as  to  the  Tenure  of  Oriice 
act,  and  as'  the  evidence  offered  and  corroborated  that 
statement,  or  for  what  other  object  is  it  offered?" 

We  now  understand,  from  what  the  honorable  manager 
has  said  thU  morning,  that  the  House  of  Representatives 
has  taken  no  issue  on  that  part  of  our  answer,  ihe  honor- 
able manager  does  not  understand  that  that  now  contro- 
verts or  denies  that  part  of  our  argument.  We  do  also 
understand  that  the  h  morable  managers  themselves  put 
in  evidence  the  message  of  the  President  to  the  Senate  of 
the  12th  of  December,  in  which  he  states  that  he  was  ad- 
vised by  the  members  of  his  Cabinet  unanimously,  in- 
chiding  Mr.  Stanton,  that  that  law  was  unconstitutional. 
Nevertheless,  Senators,  this  is  an  affair  of  the  utmost 
gravity  in  any  respect  or  in  any  possible  view  of  it,  and 
we  do  not  feel  at  liberty  to  evade  or  abstain  from  offering 
the  members  of  the  President's  Cabinet,  so  that  they 
nii^ht  state  to  you,  under  the  sanction  of  their  oaths,  what 
advice  was  given  to  the  President  by  them  on  the  subject. 

Question  from  Senator  Wilson. 

Senator  WILSON  submitted  the  following  question  to 
the  counsel:— "Is  the  advice  given  to  the  President  by  his 
Cabinet  with  a  view  of  preparina  a  veto  message  pertinent 
to  prove  the  right  of  the  President  to  disregard  the  law 
after  it  was  passed  over  his  veto?" 

Mr.  CURTIS—  I  consider  it  strictly  pertinent.  It  is  not 
enough  that  the  President  received  such  advice,  but  ho 
must  show  that  an  occasion  arose  for  him  to  act  upon  it 
which,  in  the  judgment  of  the  Senate,  was  such  occasion 
that  any  wrong  intention  could  be  imputed  to  him;  but 
the  first  step  is  to  show  that  he  honestlv  believed  that  it 
was  an  unconstitutional  law. 

I  wish,  in  closing,  simply  to  say  that  Senators  will  per- 
ceive how  entiiely  aside  this  view  which  I  have  presented 
to  the  Senate  is  from  any  claim  on  the  part  of  the  Presi- 
dent. He  may  disregard  a  law  simply  because  he  thinks 
it  unconstitutional!  lie  m^kes  no  such  claim.  He  must 
make  a  case  beyond  that,  a  case  such  as  is  stated  in  his 
answer,  but  in  order  to  make  a  case  beyond  that  it  is  ne- 
cessary for  him  to  begin  by  satisfying  the  Senate  that  he 
honestly  believed  the  law  unconstitutional,  and  it  is  with 
that  view  that  we  now  offer  this  evidence. 

The  Chief  Justice  States  the  Question. 

The  Chief  Justice -Senators,  the  only  question  which  the 
Chief  Justice  considers  as  before  the  Senate,  respects  not 
the  weight  but  the  admissibility  of  the  evidence  offered,  to 
determine  the  question.  It  is  necessary  to  show  what  is 
charged  in  the  articles  of  impeachment.  The  first  article 
charges  that  on  the  21st  of  February  the  President  Issued 
an  order  for  the  removal  of  Mr,  Stanton  from  the  office  of 
Secretary  of  War;  that  that  order  was  made  unlawfully, 
and  that  it  was  made  with  intent  then  aud  there  to  violate 
the  Constitution  of  the  United  States.  The  same  charge  is 


repeated  m  the  articles  which  relate  to  the  appointment 
of  Mr.  Thomas,  and  which  are  necessarily  connected  with 
this  transaction.  The  intent,  then,  is  the  subject  to  which 
much  of  the  evidence  on  both  sides  has  been  directed,  and 
the  Chief  Justice  conceives  that  this  testimony  is  admissi- 
ble for  the  purpose  of  showing  the  intent  with  which  the 
President  has  acted  in  this  transaction.  He  will  submit 
the  question  to  the  Senate,  if  any  Senator  desires  it. 

The  Vote. 

Senator  HOWARD  called  for  the  yeas  and  navs.  The 
vote  was  taken  and  resulted— veas,  20 ;  nays,  29,  as  fol. 
lows  :— 

Yeas.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fessenden.  Fowler,  Grimes,  Henderson, 
Hendricks,  Johnson,  McCreery,  Patterson  (Tenn.),  Ro*s>, 
Saulsbury.  Trumbull.  Van  Winkle,  Vickcrsand  Wuley— 20. 

Nayb.— Messrs.  Cameron,  Oattell.  Chandler,  Cole,  Conk- 
ling,  Conness,  Corbett,  Cragiu,  Drake,  Edmunds,  Fen /, 
Frelinehuysen,  Harlan.  Howard,  Howe.  Morgan,  Morrill 
(Me.).  Morrill  (Vt.),  Patterson  (N.  H.),  Pomeroy,  Ramsey, 
Sherman,  Sprague,  Stewart,  Thayer,  Tipton,  Williams, 
Wilson  and  Yates— 29. 

So  the  evidence  was  excluded. 

Secretary  Welles  Recalled. 

Secretary  Welles  was  then  called  to  the  stand,  and  his 

examination  was  resumed,  as  follows: — 

Mr.  EVARTS— Q.  At  the  Cabinet  meeting  held  during 
the  period  from  the  presentation  of  the  bill  to  the  Presi- 
dent till  his  message  sending  in  his  obiections  was  com- 
pleted, was  the  question  whether  M:\  Stanton  was  within 
the  operated  of  the  Civil  Tenure  act  the  subject  of  con- 
sideration and  determination? 

Mr.  BUTLER— We  object. 

The  Chief  Justice  directed  the  counsel  to  put  their  offer 
in  writing. 

The  offer  was  reduced  to  writing,  as  follows :— "We  offer 
to  prove  that  at  the  meetings  of  the  Cabinet  at  which  Mr. 
Stanton  was  present,  held  while  the  Tenure  of  Office  act 
was  before  the  President  for  approval,  the  advice  of  tha 
Cabinet  in  reference  to  the  same  was  asked  by  the  Presi- 
dent and  given  by  the  Cabinet,  and  thereupon  the  ques- 
tion whether  Mr.  Stanton  and  the  other  Secretaries  who 
had  received  their  appointments  from  Mr.  Lincoln  were 
within  the  restrictions,  or  the  President's  power  of  remo- 
val from  o'.fiee,  created  by  fcaid  act,  was  considered,  and 
the  o;  inion  expressed  that  the  Secretaries  appointed  by 
Mr.  Lincoln  were  not  within  the  restrictions." 

Mr.  BUTLER  objected,  stating  that  the  question  came 
within  the  ruling  already  made  by  the  Senate. 

Mr.  EVARTS  replied  to  that  objection,  stating  that  he 
did  not  regard  the  question  as  comiug  within  the  ruling. 
The  ruling  already  made  might  have  turned  on  one  of 
several  considerations  quite  outside  of  the  present  inquiry. 
The  present  evidence  sought  to  be  introduced  presented 
questi  ms  of  another  complication.  In  the  first  place  it 
presented  the  question  as  to  the  law  itself,  whether  it  had 
in  any  way  or  ways  pleaded,  to  have  any  application  to 
Secretaries  whom  the  President  had  never  selected  or  ap- 
pointed. 

This  point  had  formed  the  sub  ject  of  much  consideration 
and  opinion  in  the  Senate  aud  in  the  House  of  Representa- 
tives, and  was  made  a  subject  of  inquiry  and  of  opinion  by 
the  President  himself,  aud  his  action  concerning  it  was 
what  brought  the  question  here.  The  removal  of  Mr. 
Stanton  was  based  on  the  President's  opinion,  after  proper 
and  diligent  efforts  to  get  a  correct  opinion,  that  Mr.  Stan- 
I  ton  was  not  within  the  law,  and  therefore  the  evidence 
would  show  that  the  President's  conduct  and  action  in  re- 
moving Mr.  Stanton  was  not  to  the  intent  of  violating  the 
law.  The  purpose  now  was  to  show  that  he  did  not  do  it 
with  intent  of  violating  the  law,  but  with  intent  of  exer- 
cising a  well-known  perfectly  established  constitutional 
power,  deemed  by  him,  on  the  advice  of  his  Cabinet,  not 
to  be  etlected  bv  the  law 

If  the  question  of  intent,  or  purpose  of  motive  and  object 
in  the  removal  of  Mr.  Stanton  were  the  subject  of  inquiry 
here,  then  it  was  propor  to  show  that  he  acted  within  obe- 
dience to  the  Constitution  and  the  law  as  he  was  advised. 
The  question,  too,  had  a  bearing  upon  the  presence  of  Mr. 
Stanton,  and  his  assent  to  the  opinions  of  the  Cabinet,  aud 
had  a  bearing  in  reference  to  the  President's  right  to  ex- 
pect from  Mr.  Stanton's  acquieeencc  in  the  exercise  of  the 
power  of  removal. 

Mr.  Hurler's  Argument. 

Mr.  BUTLER  said  that  without  desiring  to  enter  upon 
debate,  he  wished  to  call  the  attention  of  the  Senate  to  the 
fact  that  the  question  sought  to  show  whether  the  Cabinet, 
including  Mr.  Stauton,  had  not  advised  the  President  that 
the  bill  did  not  applv  to  Mr.  Stanton.  In  that  connection 
he  would  refer  the  Senate  to  the  President's  message  of  the 
12th  of  December,  in  which  ho  mado  use  of  the  following 
language:— "To  the  Senate  of  the  United  States:— I  have 
carefully  examined  the  bill  to  regulate  the  tenure  of  certain 
civil  offices;  the  material  portion  of  the  bill  is  contained 
in  the  first  section,  and  is  of  the  effect  following. namely:— 
"That  every  person  holding  any  civil  olficc  to  which  he  has 
been  appointed  by  and  with  the  advice  aud  consent  of  tho 
Senate,  and  every  person  who  shall  hereafter  be  ap- 
pointed to  any  such  olficc,  and  shall  becoiuo  duly  qualified 
to  act  therein,  is  and  shall  be  entitled  to  hold  such 
office  until  his  successor  shall  have  been  appointed  by  the 
President,  with  the  advice  and  consent  of  the  Senate,  and 
duly  qualified,  and  that  the  Secretaries  of  State,  of  tho 
Treasury,  of  War,  of  the  Navy,  aud  of  tho  Interior,  the 
Postmaster-General  aud  the  Attorney-General  shall  hold 
their  offices  respectively  for  and  during  the  term  of  tho 
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President  by  whom  they  mav  have  been  appointed,  and 
for  one  mouth  thereafter,  subject  to  removal  by  and  with 
the  advice  and  consent  of  the  Seuate."  These  provisions 
are  qualified  by  a  reservation  in  the  fourth  section,  that 
nothing  contained  in  the  bill  shall  be  construed  to  extend 
the  term  of  any  olhce  the  duratiou  of  which  is  limited  by 
law.  In  effect  the  bill  provides  that  the  President  shall 
not  remove  from  their  places  any  of  the  civil  officers  whose 
terms  of  service  are  not  limited  by  law,  without  the  advice 
and  consent  of  the  Seuate  of  tho  United  States.  The  ques- 
tiou,  as  Congress  is  well  aware,  is  by  no  means  a  new  one. 
The  President,  in  that  same  message,  went  on  to  argue 
upon  the  debate  in  1789.  which  wholly  applied  to  Cabinet 
oitiwrs,  and  the  Senate  would  find  that  that  wa«  the  gist 
of  the  argument  on  page  41.  1  he  President,  after  having 
exhausted  the  argumeut  as  to  Cabinet  ollicers,  went  on  to 
Bay :— It  applies  equally  to  every  other  officer  of  the  govern- 
went  appointed  by  the  President  whose  term  of  duration 
is  not  specially  declared. 

It  is  supported  by  the  weighty  reason  that  tho  subordi- 
nate officers  in  the  Executive  Department  ought  to  hold  at 
the  pleasure  of  the  head  of  the  department,  because  he  is 
invested  generally  with  the  executive  authority,  and  tho 
participation  in  that  authority  by  the  Senate  was  an  ex- 
ception to  a  geueral  principle. and  ought  to  be  taken  strictly. 
The  President  is  the  great  responsible  officer  for  the  exe- 
cution of  the  law,  and  the  power  of  removal  was  inciden- 
tal to  that  dutv,  and  might  often  be  requisite  to  fuliill  it. 

Mr.  Butler  went  on  to  call  the  attention  of  the  Senate  to  the 
constitutional  reason  suggested  by  Mr.  Evarts  in  reference 
to  Mr.  Stanton  giving  consideration  to  the  law;  the  proof 
was  offered  to  show  that  the  Presideut,  when  he  removed 
Mr.  Stanton,  he  supposed  that  Mr.  Stanton  did  not  believe 
himself  within  the  law.  Hut  Mr.  Stanton  had  just  been 
reinstated  under  the  law,  and  had  refused  to  resign,  be- 
cause the  law  could  not  touch  him.  He  had  put  tho  Pre- 
sident's power  at  defiance,  "as  the  President  himself  stated 
in  his  message."  and  now  he  (Mr.  Butler)  asked  whether 
any  sane  man  believed  that  the  Presideut  thought  on  the 
21st  of  February  that  Mr.  Stanton  would  yield  the  otlice 
on  the  ground  that  he  was  not  governed  by  the  law. 

The  President  had  not  put  it  upon  any  such  ground. 
He  had  not  only  put  it  on  the  ground  that  Mr.  Stanton 
v  an  a  coward  and  would  not  dare  to  resist ;  his  reliauce 
had  been  upon  the  nerve  of  the  man,  and  not  upon  his  con- 
struction of  the  law.  He  reminded  the  Senate  that  the 
solemn  decision  declared  that  the  advice  of  the  Cabinet 
ollicers  are  not  the  legal  vehicle  of  truth  by  which  facta 
are  to  be  shown  to  the  Senate. 

Mr.  E  V AIM'S  followed  in  an  argument  in  support  of  the 
proof  offered.  He  said  that  the  line  of  consideration 
whether  or  not  the  law  applied  to  Secretaries  appointed 
by  Mr.  Lincoln  could  not  possibly  have  been  the  subject 
of  the  President's  decision  in  his  veto  message. 

The  President  had  eeut  in  his  objections  to  the  bill  on 
constitutional  grounds,  and  had  not  discussed  the  ques- 
tion whether  the  bill  included  the  officers  who  had  received 
their  commissions  from  President  Lincoln  or  did  not  in- 
clude them.  The  learned  manager  seemed  equally  unfor- 
tunate iu  his  reference  to  the  conduct  of  Mr.  Stanton  on 
the  preliminary  proceedings  of  his  suspension  under  the 
Tenure  of  Office  act,  for  no  construction  could  bo  put  on 
Mr.  Stanton's  conduet  there  except  that  he  did  not  think 
he  was  under  the  act,  because  he  had  stated  to  General 
Grant  that  he  did  not  yield  to  the  act,  but  that  he  did  yield 
to  force.  It  would  be  observed  that  the  Presideut  had  a 
perfect  right  to  suppose  that  Mr.  Stanton  would  not  at- 
tempt to  oppose  him  in  the  exercise  of  an  accustomed  au- 
thority as  the  Chief  Executive,  unless  he  (Mr.  Stanton)  be- 
lieved it  to  be  unlawful. 

If  the  Executive  had  been  advised  by  Mr.  Stanton  on 
that  very  point,  that  he  (Mr.  Stanton)  was  not  protected 
by  the  restrictions  of  the  Civil  Tenure  bill,  then  the  Presi- 
dent had  a  right  to  suppose  that  while  the  Executive  au- 
thority given  by  the  Constitution,  as  it  was  understood  by 
Mr.  Stanton,  was  not  impeded  bv  the  operation  of  the 
special  act  of  Congress:  so  Mr.  Stanton  would,  of  course, 
yield  to  that  unimpeded  constitutional  power. 

The  Chief  Justice— The  Chief  Justice  is  of  opinion  that 
the  testimony  is  proper  to  be  taken  in  con  ideration  by  the 
Senate,  sitting  as  a  Court  of  Impeachment,  nut  he  is  unable 
to  determine  to  what  extent  the  Seuate  propose  to  give  to 
its  previous  ruling,  or  how  far  the  principle  of  that  ruling 
is  applicable  to  tho  present  question.  I  will,  therefore,  sub- 
mit tue  question  to  the  Senate. 

The  Vote. 

The  vote  was  taken  and  resulted— yeas,  22;  nays,  26,  as 

follows:— 

Yeas,— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittlc,  Fessendcu,  Fowler,  Grimes,  Henderson, 
Hendricks,  Johnson,  McCreery,  Patterson  (Tenn),  Ross, 
Snulsbury,  Sherman,  Spraguc,  Trumbull,  Van  Winkle, 
Vickers  and  Wiley— 23. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Con- 
ness,  Corbett,  Cragin,  Drake,  Edmunds,  Ferry,  f  reling- 
huvsen,  Harlan.  Howard,  Howe,  Morgan,  Morril  (Me.), 
Morril  (Vt.),  Patterson  (N.  H.),  Pomeroy,  Ramsey, 
Stewart,  Thayer,  Tipton,  Williams,  Wilson  and  Yates 
—26. 

So  tho  testimony  was  rejected.  Senators  Sumner  and 
(Joukling  were  in  their  seats,  and  neither  voted. 

Secretary  Welles'  Examination  Resumed. 

The  examination  of  Secretary  Welles  was  again  re- 
sumed. 

Mr.  EVARTS— Q.  At  any  of  the  Cabinet  meetings  held 
between  the  time  of  the  passage  of  the  Civil  Tenure  act 
nd  the  removal  of  Mr.  Stanton,  did  tho  subject  of  the 


public  service,  as  affected  by  the  operations  of  that  act; 
come  up  for  the  consideration  of  the  Cabinet? 

Mr.  BUTLER- We  object. 

Mr.  EVARTS— It  is  merely  introductory. 

Mr.  HI  TLER—  To  be  answered  by  yes  or  no? 

Mr.  EVARTS— Yes. 

Witness  (in  replv  to  the  question)—  Yes. 

Mr.  EVARTS— Did  it  come  ui>  repeatedly  on  some  two 
occasions  during  these  considerations  and  discussions? 
Was  the  question  of  the  importance  of  having  some  de- 
termination, judicial  in  its  character,  of  the  constitution- 
ality of  that  law  considered? 

Mr.  BUTLER— We  object. 

Mr.  EVARTS— Only  to  be  answered  yes  or  no. 

Mr.  BUTLER— If  it  means  only  to  get  iu  yes  or  no. 

Mr.  EVARTS— That  is  all. 

Mr.  BUTLER— By  asking  a  series  of  well-contrived 
questions  one  may  get  pretty  well  at  what  occurred  in  the 
Cabinet,  and,  therefore,  we  object  as  immaterial;  and 
now,  we  may  perhaps  as  well  have  the  question  settled  at 
once.  If  this  line  of  testimony  is  immaterial  then  it  is 
immaterial  whether  it  was  considered  in  the  Cabinet.  If 
the  determination  of  the  Senate  is  that  what  was  done  in 
the  Cabinet  must  not  come  in  then  theso  questions  are 
entirely  immaterial. 

Mr.  EVARTS -Yes,  but  the  honorable  manager  will  be 
so  good  as  to  recollect  that  the  ruling  of  the  Senate  has 
determined  that  all  that  properly  bears  on  the  question  of 
the  intent  of  the  President  in  making  the  removal  of  Mr. 
Stanton  and  appointing  a  Secretary  wl  interim,  with  a 
view  of  raising  a  judicial  question,  is  admissible,  and  has 
been  admitted. 

Mr.  BUTLER— We  never  have  heard  that  ruling. 

Mr.  EVARTS— By  examining  the  record  you  will  find  it. 

Mr.  BUTLER— We  have  examined  the  record  with  great 
care,  and  we  cannot  find  that  in  it. 

Mr.  EVARTS— It's  within  the  memory  of  the  court. 

The  Chief  Justice  directed  the  counsel  to  reduce  the 
offer  of  proof  in  writing.  The  offer  was  reduced  to  writing 
as  follows:— "We  offer  to  prove  that  at  the  Cabinet  meet* 
ing  between  the  passage  of  the  Tenure  of  Otlice  bill  and 
the  order  of  the  21st  of  February,  1868,  for  the  removal  of 
Mr.  Stanton,  on  occasions  when  the  condition  of  the  pub- 
lic service,  as  affected  by  the  operation  of  that  law,  came 
up  for  the  consideration  and  advice  of  the  Cabinet,  that  it 
was  considered  by  the  President  and  Cabinet  that  a  pro- 
per regard  for  the  public  service  made  it  desirable  that,  on 
some  proper  case,  a  judicial  determination  of  the  consti- 
tutionality of  the  law  should  be  obtained." 

Mr.  BUTLER  objected,  and  said  that  the  managers  un- 
derstood that  the  Senate  had  determined  that  Cabinet 
discussions  should  not  be  a  shield  to  the  President.  This 
was  understood  to  be  the  broad  principle  on  which  the 
question  stood;  therefore!  those  ^attempts  to  get  around 
that  decision,  to  get  in  bv  detail  and  by  retail  efforts, 
which,  in  their  wholesale  character,  could  not  be  given  in, 
was  simply  tiring  and  wearing  out  the  patience  of  the  Sen- 
ate. He  would  like  to  have  the  thing  settled,  once  for 
all,  whether  Cabinet  consultations  on  any  subject  were  to 
be  given  in  evidence.  This  particular  ofter  of  proof,  bow- 
ever,  he  would  leave  to  tho  Senate,  with  a  single  sugges- 
tion. It  was  offered  to  show  that  the  Cabinet  consulted 
on  the  desirability  of  getting  up  a  case  to  test  the  consti- 
tutionality of  the  law  ;  that  was  either  material  or  imma- 
terial; it  might  possibly  be  material  in  one  view,  if  it 
was  meant  to  say  that  the  Cabinet  consulted  upon  getting 
up  this  case  in  the  mode  and  manner  in  which  it  was 
brought  here.  (Laughter).  It  was  only  in  that  view  that 
it  could  possibly  be  material. 

The  first  passage  of  the  Tenure  of  Office  act  might  possi- 
bly have  been  inadvertence  on  the  part  of  the  Senate. 
The  President  then  preseuted  it  for  their  opinion,  and  tho 
Senate  passed  it  again  in  spite  of  any  constitutional  argu- 
ment against  it.  The  1'resident  {then  removed  Mr.  Stan- 
ton, and  again  presented  the  unconstitutionality  of  the 
act,  and  presented  also  the  question  whether  Mr.  Stanton 
was  within  it,  and  the  Senate,  after  argument  and  de- 
liberation, had  solemnly  decided  that  Mr.  Stanton  was 
within  its  provisions,  aud  that  the  law  was  constitutional, 
and  now  the  offer  was  to  show  the  discussions  iu  the  ( Cabi- 
net upon  the  constitutionality  of  the  act,  and  thus  to  over- 
rule tho  quadruple  opinion  solemnly  expressed  by  tho 
Senate  on  this  question.  Was  such  testimeny  to  be  ad- 
mitted? 

Mr.  EVARTS  said  that  he  must  be  allowed  to  remark, 
that  if  the  patience  of  the  Senate,  so  often  referred  to  by 
the  learned  manager,  was  being  taxed,  it  seemed  to  be  a 
sort  of  unilateral  patience;  the  Senate  had  already  ruled 
that  evidence  might  be  admitted  to  show  that  the  Presi- 
dent's action  was  governed  by  a  desire  to  raise  a  question 
for  judicial  determination. 

About  the  admission  of  that  evidence  there  could  be  no 
question.  The  present  inquiry  was  to  show  that  within 
the  period  covered  by  that  decision  it  became  apparent  to 
the  President,  in  consultation  with  tho  heads  ot  depart* 
ments,  that  the  operation  of  that  law  raised  impediments 
in  the  public  service,  and  rendered  it  important  a  a  prac- 
tical matter  that  there  should  bo  a  determination  concern- 
ing its  constitutionality,  and  that  it  was  desirable  that  a 
proper  case  for  such  determination  should  be  had.  He  sub- 
mitted to  the  Senate  that  that  was  proper  testimony. 

Senator  HENDERSON  suggested  the  following  question 
to  the  managers :— If  the  President  should  be  convicted  and 
must  be  removed  from  office,  if  his  case  shall  be  deemed  to 
demand  such  punishment,  he  may  be  disqualified  to  hold 
and  enjoy  office  under  the  United  States,  is  not  the  evi- 
dence now  offered  competent  to  go  before  the  court  iu  miti- 
gation? 

Mr.  BUTLER— Mr.  President  and  Senators,  I  am  in- 
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etructed  to  answer  that,  while  we  do  not  believe  this  can 
be  evidence  in  any  event,  all  evidence  in  mitigation  of 
punishment  must'be  submitted  atter  verdict  and  before 
judgment.  Evidence  in  mitigation  is  never  put  in  to  in- 
fluence the  verdict,  but  after  the  verdict  is  rendered  then 
the  subject-matter  of  mitigation,  such  as  good  character, 
or  inadvertence,  or  un\  tniug  which  goes  to  mitigate  the 
punishment,  may  be  given. 

,  Senator  CON  KLIN  G  asked  whether  that  rule  would  be 
applicable  before  this  tribunal? 

Mr.  BUTLEK  replied  that  under  the  general  rule  judg- 
ment is  never  given  by  the  House  of  Peers  until  demanded 
bv  the  House  ol  Commons.  Whether  that  rule  were  ap- 
plicable here  he  did  not  propose  now  to  consider.  There 
was  always  an  appreciable  time,  in  this  tribunal  and  in  all 
Others',  between  the  conviction  and  the  giving  of  judgment, 
and  it  any  such  evidence  as  that  offered  could  be  si.  en  at 
all,  it  must  be  given  then".  He  bad  already  stated  that  he 
did  not  believe  it  to  be  competent  at  all,  and  he  was  so  in- 
structed bv  his  associate  managers;  but  even  if  it  were 
competent,  it  would  not  be  competent  at  this  time. 

The  Evidence  Rejected. 

The  Chief  Justice  submitted  the  question  to  the  Senate 
upon  the  admissibility  of  the  evidence. 

1  he  vote  was  taken,  and  resulted— yeas,  19;  nays,  30,  as 
follows:— 

Yeas.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fesscndeu,  Fowler,  Grimes.  Henderson, 
Hendricks,  Johnson,  McCreery,  Patterson  (Menu.),  Ross, 
Satilsbury,  Trumbull,  Van  Winkle,  and  Yickers— 19. 

N  a  vs.—  Messrs.  Cameron,  Cattell,  'Chandler,  Cole, 
Conkling,  Conuess,  Corbett,  Cragiu,  Drake,  Edmunds, 
Ferry,  Freliughuvsen,  Harlan,  Howard,  Howe.  Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  Patterson  (.s.  H.),  Pomeroy, 
Ramsey,  .Sherman'.  Sprague,  Stewart,  Thayer,  Tipton, 
Willey,  Williams,  Wilson  and  Yates— 30. 

bo  the  testimony  was  excluded.  . 

The  Senate  then,  at  live  minutes  before  two  o'clock,  took 
a  recess  i'of  fifteen  minutest 
After  the  recess  the  examination  of  Secretary  Welles 

was  resumed. 

Mr.  EVARTS— Mr.  "Welles,  was  there  within  the  period 
embraced  in  the  inquiry  in  the  last  question,  and  at  any 
discussion  or  deliberations  of  the  Cabinet  concerning  the 
operations  of  the  Tenure  of  Civil  Oliice  act,  and  the  re- 
quirement of  the  public  service  in  regard  to  the  same,  any 
suggestion  or  intimation  whatever  touching  or  looking  to 
the  vacation  of  any  ofhee  by  force,  or  taking  possession  of 
the  same  by  force  ? 

Mr.  BUTLEK  objected  to  the  question  as  immaterial, 
and  it  was  excluded  by  the  following  vote:— 

Nays.  — Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Edmunds,  Fessenden,  Fowler,  Grimes,  Heudricks, 
Johnson,  McCreery,  I  Patterson  (Tenn.),  Roes,  Saulsbury, 
Trumbull,  Van  Wrinkle  and  Vickerss— IS. 

Y"eas  Messrs.  Cattell,  Chandler,  Cole,  Conkling,  Con- 

ness,  Corbett,  Cragin,  Ferry,  Freliughuvsen,  Harlan, 
Howard,  Howe,  Morgan,  Morrill  (Me.).  Morrill  (Vt.),  Pat- 
terson (X.  11.),  Pomerov,  Ramsey.  Sherman,  Stewart, 
Thayer,  Tipton,  Willey,  Williams,  Wilson  and  Yates— 2d. 

Mr.  Sumner  was  present  but  did  not  vote. 

Mr.  FEKKY  stated  that  Senator  Drake  had  been  called 
away  by  illness  in  his  family. 

Mr.  EVARTS  to  Mr.  Butler— You  can  cross-examine. 

After  a  few  moments  consultation  among  the  managers, 
Mr.  Butler  proceeded  with  the  cross  examination. 

Q.  You  were  asked  if  you  were  Secretary  of  the  Navy, 
if  you  held  under  a  regular  commission,  and  you  gave  the 
date  of  the  commission;  you  have  had  no  other?  A.  No, 
sir,  and  I  am  Secretary  of  the  Navy  down  to  to-day. 

y.  Has  Lorenzo  Thomas  acted  as  a  member  of  the  Cabi- 
net down  to  to-dav?  A.  From  the  time  he  was  appointed 
he  has  met  with  the  Cabinet. 

Q.  Did  he  meet  as  a  member  or  an  outsider? 

Mr.  EVARTS— I  submit,  Mr.  Chief  Justice,  that  this  is 
no  cro-s-examination  on  any  matter  that  the  witness  has 
been  asked  about. 

Mr.  BUTLER— I  will  waive  it.  I  won't  have  a  word 
upon  that  sir  (to  the  witness).  Q.  Now  1  believe  you  told 
us  something  was  said  between  you  and,  the  President 
about  the  movement  of  troops;  I  want  to  get  a  little  moie 
accurately  when  that  was.  In  the  first  place,  what  day 
was  it?  A.  It  was  on  the  22  d  of  February:  there  is  no 
doubt  about  that :  it  was  not  far  from  twelve  o'clock. 

CJ.  1  understand  you  to  fix  that  time  of  day  by  some- 
thing that  happened  with  the  Attorney-General;  what 
wa«  that?  A.  I  called  on  the  President  on  ttie  22d.  about 
tn  elve  o'clock ;  the  reception  of  our  olhcial  business  was 
from  eleven  to  twelve  ;  1  left  as  soon  as  that  was  over,  and 
therefore  it  waH  a  little  after  twelve  o'clock,  I  suppose ; 
w  hen  1  called  on  the  President,  the  Attorney-General  was 
there;  while  thero,  the  nomination  of  Mr.  Ewing  was 
made  out. 

Mr.  BUTLER,  Interrupting— Never  mind  about  that. 
"  Witness  continuing— The  Private  Secretary  went  to  take 
it  up,  and  Mr.  Stanhery  remarked  he  must  go  about  twelve 
o'clock,  or  had  some  appointment  about  twelve  o'clock, 
and  it  got  to  be  near  that  time. 

Q.  I  understand  you  to  say  he  had  some  appointment  in 
the  Supreme  Court?  A.  I  wouldn't  say  what  it  was. 

Q.  I  >id  you  say  so  yesterday?  A.  Perhaps  I  inferred 
that  it  was. 

Q.  J  >idn't  you  so  testify  yesterday?  A.  Perhaps  I  did. 
How  did  you  remember  to  testify  on  that  point  yes- 
terday?  A.  I  presumed  he  had  gone  to  the  Supremo 
Court,  as  it  was  twelve  o'clock. 

Q.  Haven't  you  heard  since  yesterday  that  tho  Supremo 
Court  did  not  sit  on  that  day?  A.  No,  sir. 


Q.  Do  you  know  whether  the v  sit  on  Saturdays  or  not? 
A.  I  do  not  know,  sir. 

Q.  Did  you  learn  that  there  were  any  other  movements 
of  troops,  except  an  order  to  the  officers  of  a  regiment  to 
meet  General  Emory?  A.  I  had  heard  of  two  or  three 
thinns. 

Q.  I  am  now  speaking  of  the  officers  of  a  regiment.  A. 
I  understand. 

Q.  Any  move?  A.  I  heard  that  the  officers  of  regiments 
were  required  to  meet  General  Emory  at  headquarters  on 
the  evening  of  thc21et,  and  the  officers  were  called  to  head- 
quarters. I  did  not  learn  whether  it  was  to  give  them  di- 
rections about  keeping  away  from  a  masquerade  or  going 
to  it.  (Laughter.)  I  did  not  hear  the  reason.  I  heard  tho 
facts  that  they  were  called  that  evening  at  an  unusual 
hour,  and  called  from  a  party  that  was  on  G  street— I  think 
(j  street— for  reception. 

Q.  Now,  sir,  that  was  all  the  movements  of  troops  you 
spoke  of  yesterday,  was  it  not?  A.  I  don't  recollect  what 
1  spoke  of. 

Q.  Had  you  any  other  in  your  mind  but  that  yesterday? 
A.  There  were _  some  other  movements  in  my  mind,  b  it 
they  were  not  in  connection  vith  General  Emory  :  none 
were  communicated  to  me  whatever;  I  heard  the  War 
Department  was  lighted  up  in  an  unusual  manner :  I  don't 
know  that  1  stated  that  to  President  Johnson,  but  that  was 
an  instance  that  I  had  heard  of  the  evening  before,  and 
then  the  movement  was  to  call  the  officers  of  one  regiment 
to  meet  General  Emory. 

Q.  How  many  oiliccrs  did  von  hear  were  called?  A.  1 
didn't- 'near  the  number  of  oflieers:  1  heard  that  General 
Emory's  son  and  one  or  two  orderlies  had  been  sent  to  tho 
party,  requesting  that  any  officers  belonging  to  the  Fifth 
Regiment  phould  repair  forthwith  to  headquarters;  it  was 
thought  to  be  a  very  unusual  movement. 

Q.  I  didn't  ask  vou  that;  and  that  was  all  you  stated  to 
the  President  about  the  movements  of  troops?  A.  I 
wouldn't  say  that  that  a  as  all. 

Q.  Is  it  all  you  remember  you  did?  A.  I  won't  be  sure 
whether  I  stated  to  him  the  fact  oi  the  lighting  up  of  the 
War  Department  at  night,  or  whether  1  alluded  to  tho 
fact  of  ' a  company  or  a  part  of  a  coinpan3r. 

Mr.  BUTLEK— I  am  only  asking  what  you  stated,  not 
what  vou  didn't  state. 

Mr.  E  V  ARTS— Y'our  question  was  whether  that  was  all 
he  stated. 

Mr.  BUTLER— I  am  asking  him  not  for  what  he  didn't 
state,  but  for  what  he  did  state. 
'  Witness— I  state  what  I  know. 

Mr.  BULEK— Well,  stop  there. 

Witness— Very  well ;  I  stated  to  him  in  relation  to  Gen. 
Emory ;  whether  I  alluded  to  other  facts  in  my  mind  I 
cannot  say;  the  22d  was  to  be  kept  as  a  holiday;  it's  a  half 
holiday,  1  believe;  the  War  Department  closed  the  office, 
but  I  suppose  that  is  a  violation  of  the  law:  the  law  is  that 
the  departments  are  to  he  kept  open  every  day  of  the  year 
save  the  4th  of  July  and  the  25th  of  December;  I  am  not 
stating  a  legal  opinion;  it  is  a  fact;  we  didn't  keep  it  as  a 
holiday,  such  as  the  4th  of  Julv;  I  understood  that  the 
War  Department  was  closed  on  that  day,  but  the  law  is— 

Q.  I  do  not  want  any  comparisons  between  the  Navy 
and  the  War  Departments.  I  only  want  the  fact  that  ft 
was  closed  on  that  day.  Did  you  inquire  whether  the 
officers  were  called  together  to  inform  them  that  it  was  to 
be  a  holiday?  A.  I  made  no  inquiry  on  the  subject  fur- 
ther than  to  communicate  to  the  President  what  I  had 
heard. 

Testimony  of  Edgar  T.  Welles. 

Edgar  T.  Welles,  sworn,  on  behalf  of  respondent,  and 
examined  by  Mr.  EVARTS.— Q.  You  are  a  son  ol  Mr. 
Secretary  Welles?  A.  Yes,  sir ;  1  am  employed  in  that  de- 
partment as  chief  clerk. 

(I'apers  shown.)  Q.  Please  look  at  this  paper  and  say  if 
that  is  a  blank  form  of  the  navy  agent's  commission?  A. 
Yes,  sir;  the  blank  form  newly  issued. 

Q.  Do  you  remember  that  on  Friday,  the  21st  of  Febru- 
ary, your  attention  was  drawn  to  some  movement  or 
supposed  movement  connected  with  the  military  organi- 
zation here?  A.  Yes, sir;  it  was  about  five  o'clock;  I  was 
attending  a  small  reception,  and  the  lady  of  tho  house  in- 
formed me. 

Mr.  BUTLER— Excuse  me.  You  needn't  tell  what  tho 
lady  of  the  house  said. 

Mr.  EVAKTS— It  does  not  prove  the  truth  of  the  lady's 
statement. 

Mr.  BUTLER— Ap  nothing  but  the  truth  is  put  in  evi- 
dence, we  don't  want  to  know  what  she  stated. 

Mr.  EVAKTS— -The  truth  is  that  he  came  to  this  know- 
ledge and  she  stated  it. 

Mr.  BUTLER— The  answer  to  that  is  that  it  is  not  tho 
proper  way  to  prove'  tho  truth  of  the  case  by  nutting  in 
what  the  lady  said  to  this  man;  no  matter  how  he  got  tho 
information,  let  him  give  it. 

Mr.  EVAR  TS— What  information  did  you  get? 

Mr.  BUTLER— No,  sir;  what  did  he  give? 

Mr.  EVARTS— I  want  to  prove  that  he  gave  tho  same 
that  he  got. 

Mr.  BUTLER— I  will  not  object. 

Witness— It  was  that  General  Emory's  eon  had  come 
there  m  ith  a  message  that  certain  officers  who  were  named 
should  report  to  headquarters  immediately,  and  also  that 
he  had  sent  his  son,  requesting  that  certain  officers  of  tho 
cavalry  and  artillery  Bhould  report  at  headquarters  imme- 
diately. 

Q.  After  this  did  you  communicate  this  to  your  father? 
A.  Yes,  sir,  I  suppose  about  10  o'clock  tho  Bamc  evening  I 
was  sent  on  a  message  to  the  President  concerning  this  uy 
my  father,  and  I  went  in  the  evening  shortly  afterwards ; 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


167 


I  couldn't  give  the  time;  the  President  was  engaged  at  din- 
ner, and  I  did  not  Bee  him,  and  reported  to  my  father; 
nothing  further  was  done  that  night,  that  I  know  of,  on 
the  subject. 
The  malingers  waived  cross-examination. 
Mr.  EVARPS— We  have  other  evidence  by  the  Secre- 
ary  of  State,  Sccretry  of  the  Treasury,  Secretary  of  the 
nterior  and  the  Postmaster-Generhl.  We  offer  them  an 
fitnesses  to  the  same  points  that  have  been  inquired  of 
from  Mr.  Welles,  and  that  have  been  covered  bv  the  ruling 
of  the  court.  If  objection  is  made  to  their  examination, 
then  of  course  they  will  be  covered  by  the  ruling  already 
made. 

Senator  WILLIAMS -I  did  not  filly  und.-r-«tand  the 
last  witness.   I  would  like  to  have  him  recall*  d. 

The  witness  was  recailcd,  and  took  the  stand. 

Q.  I  would  like  to  know  whether  this  was  told  vou  by 
this  lady  or  by  the  officers?   A.  By  the  lady. 

Mr.  EVARTS— We  tender  these  witnesses  for  examina- 
tion upon  the  p.iint  that  Secretary  Welles  has  been  inter- 
rogated concerning,  and  that  the  rulings  of  the  Senate 
have  covered,  if  objection  is  made  it  must  bo  bo  con- 
sidered. 

TY'stiinony  of  the  Postmaster-General. 

Alexander  W.  Randall,  sworn  on  behalf  of  respondent. 
Examined  by  Mr.  Evarts. 

Q.  You  are  now  Postmaster-General?  A.  I  am ;  I  was 
appoint -d  in  July,  18«>ti;  before  that  time  I  was  First  As- 
sistant Pofctmaiter-General:  since  the  passage  of  the  Cavil 
Tenure  act  cases  have  arisen  in  the  postal  eervice  in 
which  officers  came  in  question  for  appointment  to  duty  in 
the  eervice;  I  remember  the  case  of  Foster  Blodgett;  he 
Was  Postmaster  of  Augusta,  Georgia. 

Q.«U'as  there  any  Buepicion  of  Mr.  Blodgett  in  his  office, 
or  in  its  dutiei! 

Mr.  BUTLER— That  suspension  must  be  put  in  evidence 
by  some  writiug. 

Mr.  EVARTS— I  am  asking  the  question  whether  there 
was  one.   I  expect  to  produce  it. 

Witness -He  was;  it  was  made  by  me  as  Po'tmastcr- 
Gcncral ;  the  President  had  nothing  to  do  with  it;  he  did 
not  know  it,  not  that  I  am  aware  of. 

Q.  Please  look  at  these  papers  and  sec  whether  they  are 
the  official  papers  in  the  case?  They  are :  I  received  a  com- 
plaint against  Mr.  Blodgett,  and  it  was  on  that  complaint 
that  I  acted  in  suspending  him. 

Q.  The  complaint  came  to  you  and  upon  what  fact? 

Mr.  BUTLER,  interrupting.— The  complaint  will  speak 
for  itself,  let  it  be  produced. 

Mr.  EVARTS— We  ask  in  what  form  the  complaint  came 
to  the  m  itdes*  ■  is  that  objected  to? 

Mr.  IH  TLER— No;  if  you  mean  whether  it  was  in  writ- 
ing or  verbal. 

"-Witness-—  It  came  in  writing  and  verballv,  too. 

Mr.  EVARTS-Q.  On  the  complaint,  verbally  and  in 
writing,  this  action  was  taken?   A.  Yes,  sir. 

Dir.  EVARTS — We  propose  to  put  these  papers  in  evi- 
den  ie. 

Mr.  BUTLER  asked  for  the  papers  and  after  examining 
them  he  inquired  from  Mr.  Evarts  whether  counsel  had 
the  copy  of  the  indictment  referred  to  in  the  papers. 

Mr.  EVARTS  replied  that  he  presumed  the  witness  had. 

Mr.  BL'TLER— The  indictment  is  all  that  there  is  of  it. 
We  object  to  those  papers  because,  very  carefully,  some- 
body- ha*  left  out  the  only  thing  that  is  of  any  consequence. 

Mr.  EVA  UTS  (tartly) -Whose  ca<e  do  you  refer  to? 

Mr.  BUTLER  -Of  the  man  who  did  it. 

Mr.  EVAKTSWho  is  that? 

Mr.  BUTLER— I  don't  know. 

Mr.  EVARTS- Very  well. 

Mr.  BUTLER— This  Mr.  Blodgett  is  now  attempted  to  be 
affected  in  his  character  and  business,  and  I  feel  bound  to 
take  care  of  hitn.  Those  papers  refer  to  the  evidence  of 
his  misconduct,  but  the  evidence  itself  is  not  produced. 
There  is  not  even  a  recital  of  it;  it  is  therefore  unjust  to 
Mr.  Blodgett  to  put  in  Mr.  Randall's  statement,  when  ho 
has  in  his  department  the  fact  itself— the  indictment,  which 
has  been  by  somebody  to  me  unkuovvu  carefully  kept 
away, 

Mr.  EVARTS-Mr.  Chief  Jnstico  and  Senators:— The 
learned— (correcting  himself)— the  honorable  managers 
choose  sor  some  reason  best  known  to  themselves,  to  offer 
in  evidence  as  a  part  of  this  examination  an  act  of  the 
President  of  the  United  States  in  the  removal  of  Foster 
131'dgclt.    I  propose  to  show  what  that  act  was. 

.Mr.  BUTLER— I  have  not  objected,  if  you  will  show 

Flint  that  act  was  in  the  inculpation  of  Mr.  Blodgett,  but 
object  to  these  papers. 

Mr.  EVARTS— I  am  not  inculpating  Mr.  Blodgett.  Iam 
merely  proving  the  act  of  the  executive  officer,  which  you 
have  put  in  as  oral  testimony. 

Mr.  BUTLER— You  have  put  in  the  fact  that  he  was  re- 
moved on  a  complaint  verbally  and  in  writing. 

Mr.  EVARTS— And  you  say  that  we  must  produco  the 
papers,  and  we  do  produce  them. 

Mr.  BUTLER.— You  do  not  produco  the  complaint. 

Mr.  EVARTS— We  will  not  wrangle  about  that.  I  pro- 
gent  the  official  papers  connected  with  the  removal  of  Mr. 
Blodgett. 

Mr.  Bl'TLER— And  I  object. 

Mr.  EVARTS— The  learned  manager  treats  this  as  if  it 
affected  Mr.  Blodgett.  I  put  it  in  as  simply  showing  an 
official  act  on  tho  part  of  tho  executivo  officer.  Wo  want 
to  prove  what  that  act  was. 

Mr.  BUTLER— Then  produco  tho  whole  thing  on  which 
it  was  done. 

Mr.  EVARTS— If  you  want  tho  indictment  produced.  It 


certainly  may  be  produced,  but  that  is  no  legal  objection 
to  these  papers. 

The  Chief  Justice  asked  the  counsel  to  put  their  offer  of 
evidence  in  writiue. 

Mr.  EVARTS— We  offer  in  evidence  the  official  action  of 
the  Post  0;fiec  Department  in  the  removal  of  Foster  Blod- 
gett,  which  removal  was  put  in  evidence  by  the  mana- 
gers. 

Senator  SHERMAN  asked  for  the  reading  of  the  papers, 
so  that  the  Senate  might  know  on  what  to  vote. 

The  Chief  Justice  replied  that  it  was  not  usual  to  read 
rapers  on  their  simply  being  otfered  in  evidence  until  ihey 
are  actually  received. 

The  offer  of  evidence  was  reduced  to  writing,  as  fol- 
lows:— 

We  offer  in  evidence  the  official  action  of  the  Post  Office 
Department  in  the  removal  of  Mr.  Blodgett,  which  re- 
moval was  put  in  evidence  by  oral  testimony,  by  tho 
managers. 

The  Chief  Justice  said  that  ho  considered  tho  evidence 
competent. 

Mr.  BU  TLER  said  that  the  managers  would  not  object 
any  further,  and  the  papers  were  thereupon  read.  The 
first  paper,  marked  "A."  dated  January  3,  18»!8,  was  a 
paper  from  the  Post  Office  Department  to  the  effect  that, 
it  appearing  from  an  exemplified  copy  of  a  bill  of  indict- 
ment now  on  tile  in  the  department  that  Foster  Blodgett, 
Postmaster  of  Augusta,  Ga.,  had  been  indicted  in  the 
United  States  District  Court  for  the  Southern  District  of 
Georgia  for  perjury,  he  be  suspended  from  office,  and  that 
George  .W.  Somcrs  bo  designated  special  agent  to 
take  charge  of  the  post  oflico  at  that  place. 
The  paper  marked  "B"  is  a  notification  to  all  concerned 
of  the  change  in  the  post  office;  the  paper  marked  "C  was 
a  letter  inclosing  blank  forms  of  the  bond  to  be  entered 
into  by  Mr.  Somcrs;  and  the  paper  marked  "D"  was  a 
copy  of  a  communication  to  Mr.  Blodgeit,  announcing  his 
suspension  for  the  cause  named. 

Cross-examined  by  Mr.  BUTLER—  Q.  Is  the  post  office 
at  Aneusta,  Ga.,  one  that  is  within  the  appointment  of 
the  President,  under  the  law.  A.  It  is ;  and  Mr.  Blodgett 
was  appointed  by  the  President  sometime  ago,  and  hia 
|  appointment  was  confirmed  by  the  Senate. 

Q.  Under  what  law  did  you  as  Postmaster-General  sus- 
pend him?  A.  Under  the  law  of  necessity,  and  under  a 
!  law  authorizing  me  to  put  a  special  agent  in  charge  of  an 
office  where  I  am  satisfied  injustice  is  being  douc  by  the 
postmaster,  and  under  the  practice  of  the  department. 

Q.  Iam  asking  you  about  the  law  now;  we  will  come  to 
the  practice  bv  and  by.  Can  you  tell  us  whereabouts  that 
law  is  to  be  found?  A.  No,  sir,  not  without  referring  to 
my  notes. 

Mr.  BUTLER— Well.  sir.  I  refer  to  your  notes;  of  course 
I  do  not  mean  the  unwritten  law  of  necessity. 

Witness.— The  question  was  whether  I  should  close  up 
the  ofiice  or  remove  him  ;  here  is  a  letter  which  I  wrote. 

Mr.  BUTLER  I  do  not  care  about  your  letter;  I  am 

asking  you  to  refer  me  to  the  law? 

Witness.— I  can  make  no  further  inference  than  I  have 
done,  except  to  give  my  authority  to  appoint  special 
I  agents. 

t.v».  Under  what  statute  did  vou  do  this  act?    A.  I  do  not 

!  Justify  myself  under  any  particular  statute,  nor  under  auy 
general  statute;  I  communicated  this  case  to  the  Presi- 

.  dent ;  I  do  not  recollect  when  ;  sometime  after  it  was  done ; 
perhaps  a  week ;  1  did  not  take  any  advice  of  the  Presi- 
dent, or  consent  or  order  before  I  made  this  removal; 
the  verbal  complaint  was  the  same  as  the  written  com- 
plaint against  tester  Blodgett ;  it  was  the  statement  that 
he  had  been  indicted  by  the  district  attorne3\ 

Q.  Was  there  any  other  complaints?   A.  There  was  a 
copy  of  the  indictment. 
Q.  Was  there  any  other  complaints  than  that  ?   I  do  not 

i  recollect  now  whether  there  was  or  not.   The  complaint 

!  was  made  to  me  by  the  district  attorney  of  the  district. 

j  He  stated  to  me  fact  that  an  indictment  was  found  ag  ainst 
Blodgett,  but  did  not  ask  him  to  forward  me  a  copy  of  tho 

!  indictment:  somebody  did  so;  1  cannot  tell  who,  unless 

i  he  did. 

Q.  Why  is  not  the  copy  of  tho  indictment  here?  A.  It 
was  not  inquired  for,  and  I  did  not  think  of  it. 

Q.  Who  made  the  inquiry  for  the  papers?  A.  One  of 
tho  attorneys  asked  me  about  the  case. 

Q.  You  mean  one  of  the  counsel  for  the  President?  A. 
Yes  ;  he  asked  me  what  was  the  condition  of  the  case,  or 
what  the  testimony  of  Mr.  Blodgett  meant;  I  told  him, 
and  said  that  I  would  furnish  all  the  orders  made  in  tho 
case ;  1  volunteered  to  furnish  tho  orders ;  I  did  not  think 
of  the  indictment-,  I  would  have  furnished  it  to  you  if  you 
had  ask-d  me  for  it ;  you  did  not  ask  me  for  any  copies. 

Q.  Had  you  any  other  complaint  against  Fo-t.-r  Bloggett 
except  the  fact  that  he  was  indicted?  A.  I  do  not  recol- 
lect any  now. 

Q.  Have  you  anv  recollection  of  actin?  on  any  other? 
A.  I  do  not  recollect  anything  else;  tho  papers  are  quite 
voluminous. 

Q.  Was  not' that  an  indictment  brought  by  the  grand 
jury  of  that  county  against  Mr.  Blodgett  for  taking  the  test 
oath?   A.  Yes,  sir. 

O.  Was  there  anything  else  except  that  he  was  supposed 
to  have  sworn  falsely  when  he  took  tho  test  oath.  A.  Not 
that  I  remember. 

Q.  It  was  for  taking  the  test  oath  as  an  officer  of  tho 
United  States,  he  having  been  in  the  Rebellion?   A.  Yes. 

Q.  And  you  removed  him  for  that?  A.  I  did  not  remove 
him. 

Q.  You  snepended  him.  Did  you  give  him  a  notice  that 
you  were  going  to  suspend  him?  A.  No;  I  directed  a  no- 
tice to  be  sent  to  him  that  ho  was  suspended. 
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Q.  You  did  not  give  him  any  means  of  defending  himself 
or  showing  what  had  happened  to  him,  or  how  it  came  in? 
A.  No,  sir. 

Q.  But  you  suspended  him  at  once?   A- 1  did. 

Q.  I?  there  any  complaint  on  your  books  that  he  had  not 
properly  administered  his  office?  A.  I  do  not  recollect 
anv ;  certainly  none  on  which  1  acted,  that  I  remember. 

0.  He  was  a  competent  officer,  and  was  acting  properly, 
and  because  somebody  found  an  indictment  against  him 
for  taking  the  test  oath,  you  suspended  him  without  trial? 
A.  I  did  hot  make  any  such  statement. 

Q.  What  part  of  it  is  incorrect;'1  A.  I  cannot  tell  you 
about  that;  if  you  ask  me  what  there  is  about  the  case,  I 
shall  be  very  glad  to  tell  you;  ask  your  questions,  and  I 
Will  answer  them. 

(I.  J  ».d  you  not  oiispend  an  officer,  without  investigation 
or  trial,  simply  on  the  fact  that  an  indictment  being  found 
against  him  of  having  taken  the  teat  oath  to  quality  him- 
'stlf  for  that  office,  and  agaiust  whom  no  other  complaint 
Was  made  in  vour  office.   A.  I  do  not  recollect  any  now. 

Q.  And  therefore,  if  you  answer  the  whole  question, 
you  will  have  to  answer  that  you  did  suspend  him.  A. 
I  did  so  suspend  him;  if  there  had  been  a  conviction,  I 
should  have  had  him  removed. 

Q.  Did  you  6U3pend  him  under  the  civil  Tenure  of  Office 
act?   A.  No,  sir. 

Q.  You  took  no  notice  of  it?  A.  Yes,  sir;  I  took  notice 
of  it.  * 

Q.  You  took  no  notice  of  it  to  act  under  it?  A.  I  could 
not  act  under  it. 

Q.  How  many  hundreds  of  men  have  you  appointed  who 
could  not  take  the  test  oath?   A.  I  do  not  know  of  any. 

Q.  Do  vou  not  know  that  there  are  men  appointed  to 
office  who  have  not  taken  the  test  oath?  A.  As  post- 
master? 

Mr.  BUTLER— Yes.  A.  No,  sir;  I  do  not  know  of  one; 
never  one  with  my  consent. 

Q.  Did  you  learn  who  the  prosecutors  were  under  this 
indictment?   A.  No,  sir. 

Q.  Did  you  inquire?   A.  I  did  not. 

Q.  Whether  they  were  Rebels  or  Union  men?  A.  I  did 
not ;  I  did  not  ask  whether  it  was  a  prosecution  by  Rebels ; 
it  was  none  of  my  business;  I  simply  inquired  as  to  the 
fact  of  his  having  been  indicted  for  perjury. 

Q.  Will  vou  have  the  kindness  to  furnish  me  with  a  copy 
of  the  indictment,  duly  certified?  A.  I  will,  and  of  any 
cither  complaint  I  can  find  in  my  department  agaiust  Fos- 
ter Blodgett. 

Mr.  CURTIS— We  should  prefer  that  the  witness  furnish 
it  to  the  court.  I  suppose  that  will  answer  your  purpose. 
(To.  Mr.  Butler.) 

Mr.  BUTLER— I  do  not  know,  sir.  that  it  will. 

Mr.  CURTIS— It  was  a  mere  inadvertance  that  the  in- 
dictment was  not  produced.   I  wish  it  now  produced. 

To  the  Witness-  -Will  you  furnish  to  the  Secretary  of  the 
Senate  a  copy  of  the  indictment? 

Mr.  BUTLER— I  desire  to  have  it  furnished  to  me.  I 
object  to  anything  else  being  put  on  the  file  without  my 
seeiug  it. 

Mr.  EVARTS— The  only  object  of  having  it  here  is  as 

evidence? 

Mr.  BUTLER— I  cannot  tell  that  it  will  be.   We  shall 
Want  the  Postmaster-General  with  it. 
Mr.  EVARTS— You  can  call  him  if  you  want  him. 

Witness— There  is  another  case. 

Mr.  BUTLER,  interrupting  him— Never  mind  about  the 
Other  ease. 

Mr.  EVARTS  to  the  witness— Q.  I  understand  from  you 
that  your  judgment  as  Postmaster-General  was  that  this 
suspension  should  he  made?  A.  Yes,  sir. 

Q.  It  occurred  not  during  a  recess  of  the  Senate?  A.  No, 
Bir,  it  was  during  a  session  of  the  Senate. 

Q.  So  that  it  is  within  the  Civil  Office  act?  A.  So  I  un- 
derstand it. 

Mr.  EVARTS— Q.  It  was  not  in  a  receas,  and  the  Civil 
Tenure  act  does  not  apply  to  the  case.  The  perjury  for 
which  ho  was  indicted  as  you  were  informed  wa»  in  tak- 
ing the  oath  for  the  o:tice  which  he  held.  A.  Yes,  sir. 

Mr.  BL'i  LIOR— I  object  until  we  have  the  indictment. 

Mr.  EVARTS— You  have  asked  the  question  whether  it 
Was  not  for  taking  a  false  oath  that  Blodgett  was  indicted. 
I  ask  the  witness  whether  it  was  not  for  taking  the  oath 
qualifying  himself  for  the  office  from  which  lie  was  sus- 
pended? 

Witness— I  so  understood. 

Senator  Sherman  Submits  a  Question. 

Senator  SHERMAN— I  desire  to  submit  this  question  to 
this  witness,  or  anv  other  member  of  the  Cabinet.  State 
if  after  the  2d  of  March,  1867,  the  date  ot  the  passage  of  the 
Tenure  of  Office  act.  the  question  whether  the  Secretaries 
Appointed  by  President  Lincoln  were  included  withiu  the 
provisions  of  that  act,  came  before  the  Cabinet  for  discus- 
sion, and  if  so,  what  opinion  was  given  on  that  question 
by  members  of  the  Cabinet  to  the  President? 

Mr.  BINGHAM— I  desire  to  object  to  that  on  the  ground 
of  incompetency,  and  because  the  question  comes  directly 
within  the  riding  of  the  Senate  two  or  three  times  made 
this  day 

Mr.  BUTLER— The  very  same  question? 

Mr.  BINGHAM    The  same  question? 

Senator  SHERMAN,  without  noticing  tho  Interruption— 
I  should  like  to  have  the  question  put  to  the  Senate. 

Senator  HOWARD  raised  a  question  of  order,  that  tho 
question  had  been  once  decided. 

Tho  Chief  Justice  i-aid  he  thought  it  undoubtedly  a  pro- 
per question  to  be  put  to  the  witness,  but  whether  it  should 
be  Answered  was  for  the  Senate  to  judge. 

Mr.  BUTLER  desired  to  have  read  the  offer  of  evidouce 


which  had  been  already  excluded,  and  which  he  held 

covered  exactly  the  same  ground. 

Senator  SHERMAN— If  the  Senate  will  allow  me,  I  wiU 
state  in  a  word  what  the  difference  is. 

Senator  CONNESS  and  others  objected. 

The  offer  of  proof  referred  to  was  as  follows  :— 

"W e  offer  to  prove  that  at  the  meeting  of  the  Cabinet 
at  which  Mr.  Stanton  was  present  that  while  the  Tenure 
of  Office  bill  was  before  the  President  for  approval,  the  ad- 
vice ot  the  Cabinet  in  reference  to  the  same  was  asked  by 
the  President  and  given  by  the  Cabinet,  and  thereupon 
the  question  whether  Mr.  Stanton  and  the  otner  Secreta- 
ries who  had  received  their  appointments  from  Mr.  Lin- 
coln were  withiu  the  restrictions  of  the  President's  power 
of  removing  from  office  created  by  said  act  was  con- 
sidered, and  the  opinion  was  expressed  that  those  Secre- 
taries appointed  by  Mr.  Lincoln  were  not  within  such  re- 
strictions." 

The  vote  was  taken,  and  resulted— yeas,  20;  nays,  26,  as 

follows  :— 

Ykas.— Messrs.  Anthony.  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Fessenden,  Fowler,  Grimes,  Hendricks, 
Johnson,  McCreery,  Patterson  (Tenn.),  Ross,  Saulsbury, 
Sherman,  Trumbull,  Van  Winkle,  Vickersand  Willev— 2a 

Nays.— Messrs.  Cameron,  Cattell,  Chandler.  Cole.  Conk- 
ling,  Conness,  Corbett,  Craein,  Edmunds,  Ferry,  Freliug. 
huysen,  Harlan,  Howard.  Howe,  Morgan,  Morrill  (Mo.), 
Morrill  (Vt,),  Patterson  (N.  II.),  Pomeroy,  Ramsey,  Stew- 
art, Thayer,  Tipton,  Williams,  Wilson,  Yates— 26. 

So  the  question  was  excluded. 

Mr.  EVARTS  then  rose  and  said:— Mr.  Chief  Justice  and 
Senators:— The  counsel  for  the  President  are  now  able  to 
state  that  evidence  on  his  part  is  closed  as  they  understand 
their  duty  iu  the  case. 

The  conduct  of  the  proofs,  however,  have  been  nminly 
intrusted  to  Mr.  Stanbery,  both  on  the  part  of  counsel  and 
for  personal  reasons  in  reference  to  his  previous  knowledge 
of  tlie  controversy,  and  of  the  matters  to  be  put  in  evidence 
from  his  official  familiarity  with  the  question.  Mr.  Stan- 
bery's  health,  we  are  sorry  to  say,  is  still  such  as  to  have 
precluded  anything  like  a  serious  conference  with  him 
since  he  was  taken  ill.  We  submit,  therefore,  to  the  Sen- 
ate tbat  on  such  consideration  it  is  possible  some  other 
proof  may  need  to  be  offered,  but  we  do  not,  at  present, 
expect  that  it  will  be  so. 

Senator  JOHNSON  asked  the  managers  whether  they 
had  any  proof  to  offer. 

Mr.  BLTLER  was  understood  to  saythatthey  had  none 
to  offer  until  the  defense  was  through. 

Mr.  EVARTS— We  suppose  ourselves  to  be  through.  I 
haveonlv  stated  that  in  the  absence  of  Mr.  Stanbery  some 
further  evidence  may  need  to  be  offered  which  we  do  not 
at  all  expect. 

The  court  thereupon  at  3'40  adjourned  till  Mondav,  at 
eleven  o'clock,  and  the  Senate  immediately  after  tvard  ad- 
journed till  the  same  time. 
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The  court  was  opened  in  due  format  eleven  o'clock. 

All  the  mauagers  were  present. 

The  Defense  Finish  their  Testimony. 

In  response  to  an  inquiry  from  the  Chief  Justice, 
Mr.  CURTIS  stated  tbat  the  counsel  for  the  President 
considered  their  evidence  as  closed. 

Mr.  BINGHAM  said  the  managers  miirht  desire  to 
place  on  the  staud  oue  or  two  witnesses  who  had  been 
subpoenaed  early  in  the  trial,  but  who  had  not  appeared 
hitherto. 

The  Chief  Justice  was  understood  to  say  it  would  be 
proper  to  first  obtain  an  order  from  the  Senate. 

Mr.  BINGHAM— I  wish  it  to  be  understood  that  I 
desire  to  consult  my  associates  about  it  first.  So  far 
us  the  order  is  concerned,  I  take  it  for  granted  that 
the  suggestion  made  at  the  time  the  evidence  was 
closed  on  the  pari  of  the  managers,  that  it  would  be 
competent  for  us,  without  further  order,  if  thvse  wit- 
nesses should  appear,  to  introduce  them  on  the  stand, 
is  sufficient,  because  the  Senate  will  recollect,  al- 
though I  have  not  myself  referred  to  the  journal,  that 
it  was  stated  by  my  associate  manager,  Mr.  Butler,  in 
tho  hearing  of  the  Senate,  that  he  considered  our  case 
closed,  reserving,  however,  the  right  of  Calling  some 
other  witnesses,  or  offering  some  documentary  testi- 
mony that  might  be  obtained  afterwards. 

Senator  JOHNSON— I  am  not  sure  that  I  heard  cor» 
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rectly  the  honorable  manager.  I  rise  merely  for  the 
purpose  of  iuquiring  whether  the  managers  desire  to 
have  the  privilege  of  offering  any  evidence  after  the 
argument  begius? 

Mr.  BINGHAM — As  at  present  advised,  although  on 
that  subject,  as  doubtless  known  to  the  honorable  Se- 
nator, though  I  am  prepared  to  say  that  it  has  hap- 
pened in  this  country,  1  am  sure  that  it  did  in  the 
case  of  Justice  Chase,  such  orders  have  been  made. 
I  am  not  aware  that  the  managers  have  any  desire  of 
that  sort.  I  wish  to  be  understood  only  by  the  Senate 
that  there  are  one  or  two  witnesses,  who  are  deemed 
important  on  the  part  of  the  managers,  who  were 
early  subpoenaed  on  this  trial,  and  although  we  have 
not  been  able  yet  to  find  them,  we  have  been  advised 
that  they  have  been  in  the  Capitol  for  the  last  forty- 
eight  hours. 

Mr.  YATES  repeated  the  inquiry  whether  the  ma- 
nagers intended  to  offer  testimony  after  the  argument 
was  commenced. 

Mr.  BINGHAM — As  at  present  advised,  we  have  no 
purpose  of  the  sort,  since  we  do  not  know  what  may 
occur  in  the  progress  of  this  trial. 

Manager  Butler  Oilers  Additional  Evidence. 

Mr.  BUTLER,  having  come  into  the  Chamber,  put 
in  evidence  lrom  the  journal  of  Congress  of  1774-75, 
(the  first  Congress)  the  commission  issued  to  General 
Washington,  as  Commander-in-Chief  of  the  armies  of 
the  United  Colonies, directing  him,  among  other  things, 
to  observe  and  follow  such  directions  as  he  should 
from  time  to  time  receive  from  that  Congress,  or  from 
a  committee  of  Congress— the  commission  to  continue 
in  force  until  revoked  by  that  or  a  future  Congress. 

Mr.  BUTLER  said  that  the  poiut  on  which  he 
Offered  it  was  to  show  that  that  was  the  only  form  of 
commission  ever  prescribed  by  law  in  this  country  to 
a  military  officer,  and  that  the  commission  was  "to 
be  held  during  the  pleasure  of  Congress,"  instead  of, 
as  has  since  been  inserted  in  commissions,  "during  the 
pleasure  of  the  President." 

Mr.  BUTLER  then  offered  in  evidence  a  letter  from 
the  Treasury  Department,  to  show  the  practice  of  the 
government  as  to  the  appointing  of  officers  during  a 
recess  of  the  Senate.  He  said  it  was  one  of  a  series 
of  letters  which  had  not  been  brought  to  the  attention 
Of  the  Senate  in  the  schedule  already  put  in  evidence. 

Mr.  EVARTS  asked  Mr.  Butler  whether  lie  con- 
sidered that  letter  as  referring  to  any  point  which  the 
counsel  for  the  President  had  made,  either  in  argu- 
ment or  in  evidence,  and  whether  he  regarded  it  sim- 
ply as  the  expression  of  opinion  on  the  part  of  the 
Secretary  of  the  Treasury.  It  was  simply  an  imma- 
terial piece  of  evidence,  and  he  didn't  consider  it 
worth  while  to  discuss  it. 

Mr.  BUTLER— I  ask  whether  you  object  to  it? 

Mr.  EVARTS— We  do  not. 

Mr.  BUTLER— Very  well. 

Mr.  Butler  then  put  in  evidence  the  letter  which  is  dated 
"  Treasury  Department,  August  23,  rigned  by  James 

Guthrie,  Secretary  of  the  Treasury,  acknowledging  the 
receipt  of  a  letter  recommending  somebody  for  surveyor 
of  some  district  in  South  Caroliua,  staring  that  the  o.iice 
not  having  been  filled  before  the  adjournment  of  the 
Senate,  it  must  necessarily  remain  vacant  until  the  next 
session,  but  that  the  recommendatiou  of  the  writer  would 
receive  the  respectful  consideration  of  the  President. 

Mr.  BUTLER  then  Btated  that  the  Postmaster-General 
had  not  brought  to' him  until  this  moment  the  papers  which 
he  had  called  for  last  Saturday,  and  he  asked  some  moments 
to  examine  them. 

After  a  short  interval  of  time,  Postmaster  General  Ran- 
dall was  acain  called  to  the  stand,  and  cross-examined  by 
Mr.  BUTLER,  as  follows:— 

Q.  Have  3Tou  a  copy  of  the  indictment  against  Foster 
Blodgett  on  file  in  your  office?  A.  Yes. 

Q.  When  was  it  made?  A.  I  cannot  tell  you ;  I  suppose 
about  the  time  that  the  original  copy  was  filed, 

Q.  Have  you  produced  it  here?   A.  No.  sir. 

Q.  What  did  you  do  with  it?   A.  It  is  in  the  office. 

Q.  Is  the  copy  of  it  here?  A.  Yes. 

Q.  From  where  does  it  come?  A.  From  the  Treasury 
Department. 

Q.  Why  did  you  not  produce  the  copy  from  your  own 
office?  A.  Because  that  would  not  prove  anything;  I 
could  not  certify  that  it  was  a  true  copy  without  having 
the  original. 

Q.  Have  you  the  original?  A.  I  understand  it  is  here. 

Q.  Where?  A.  With  some  committee ;  the  letter  of  Mr. 
McUulloeh  explains  that. 

Mr.  BUTLER— The  letter  of  Mr.  McCulloch  explains 
about  the  Hopkins  case,  which  I  do  not  want  to  go  into. 

Witness— Copies  of  the  indictments  in  the  two  cases  are 
fastened  together,  and  the  originals  are  thece,  as  I  under- 
stand. 

Mr.  BUTLER  then  proceeded  to  read  a  copy  of  the  in- 
dictment found  against  Foster  Blodgett,  at  the  November 
term,  1887.  of  the  United  States  District  Court  for  the 
Southern  District  of  Georgia.  It  recites  that  on  the  27th 


of  July,  1866,  Foster  Blodgett  was  appointed  by  the  Presi- 
dent of  the  United  States  to  the  office  of  Postmaster  of 
Augusta,  Georgia;  that  after  said  appointment,  and  before 
entering  upon  the  duties  of  the  olficc,  and  before  being 
entitled  to  any  salary  or  emolument  therefor,  he  was 
required  by  law  to  take  and  subscribo  an  oath  which 
is  set  forth  in  the  indictment,   to    the    effect  that 
he  had  never  borne  arms  against  the  I'nited  States,  or 
given  aid  or  encouragement  to  tho  enemies  of  the  United 
States,  and  that  he  took  that  oath  before  a  magistrate,  <>n 
the  5th  of  September.  1866;  whereas,  in  truth  and  in  fact, 
he  had  voluntarily  borne  arms  again- 1  the  United  states, 
and  had  given  aid  and  encouragement  to  its  enemies,  and 
had  accepted  and  held  the  office  of  captain  in  an  artillery 
|  company,  and  that,  therefore,  Foster  Blodgett  was  guilty 
of  wilfull  and  corrupt  perjury,  contrary  to  tlie  statute,  itc. 
j     The  cross-examination  ot  Mr.  Randall  was  resumed  bv 
i  Mr.  BUTLER.   Q.  On  the  notice  which  you  have  put  in 
I  being  sent  to  Mr.  Blodgett,  did  ho  return  an  answer,  and 
I  is  this  paper  the  answer  or  a    cony  of  it?   A.  These  are 
copies  of  the  papers  on  file ;  lean  only  swear  to  them  as  such 
;  copies;  I  believe  it  is  a  copv  of  this  answer. 
I     Q.  The  notice  of  his  suspension  is  dated  the  3d  of  Janu- 
!  arv?   A.  Yes,  Mr,  I  think  so. 

I     0.  On  the  10th  ho  returned  this  answer?  A.  Yes,  sir. 
Mr.  BUTLER— I  propose  to  offer  it  in  evidence. 
Mr.  EVARTS  objected.   He  said  that  the  counsel  for  the 
I  President  had  put  in  evidence  nothing  but  the  official  ae- 
tiou  of  the  Post  Office  Department  in  the  suspension  of 
Mr.  Blodgett,  and  that  onlv  in  answer  to  an  oral  statement 
concerning  it.  which  Mr.  Blodgett  had  himself  given.  Now 
the  manager  brought  in  the  indictment,  and  having  got 
that  in,  he  claimed  the  right  to  repel  it.   He  {Mr.  Evarts) 
submitted  to  tho  Senate  t'  at  the  proof  was  Irrelevant. 

Mr.  BUTLER— Mr.  President,  the  case  stands  thus.  Mr. 
Foster  Blodgett,  who  is  Mayor  of  the  city  of  Augusta,  ap- 
poimed  by  General  Pope,  and  is  a  member  of  the  Consti- 
tutional Convention  of  Georgia- 
Mr.  EVARTS,  interrupting— What  docs  the  manager 
propose? 

Mr!  BUTLER— I  am  nroposing  to  put  in  evidence,  and 
am  stating  the  case.  He  was  a  member,  T  say,  of  the  Con- 
stitutional Convention,  and  an  active  Union  man. 

The  Chief  Justice,  interrupting— The  honorable  mana- 
ger will  please  reduce  to  writing  what  he  proposes  to 
prove. 

Mr.  BUTLER— I  will  after  I  state  the  grounds  of  it. 

The  Chief  Justice  reouired  the  offer  of  proof  to  be  re- 
duced to  writing  before  argument.  He  said  that  the 
managers  must  state  the  nature  of  the  evidence  which 
they  proposed  to  offer,  and  the  Senate  would  then  pass 
upon  the '.mestion  whether  it  desired  to  hear  that  class  of 
evidence. 

Senator  JOHNSON  to  Mr.  Butler— Does  the  manager 
propose  to  offer  that  paper  in  evidence? 

Mr.  BUTLER-I  do. 

Senator  JOHNSON— Nothing  else? 

Mr.  BUTLER  assented,  and  said  this  is  the  first  time  in 
this  trial  that  any  counsel  has  been  stopped.  It  seems,  Mr. 
President,  that  tho  same  rule  should  nave  been  applied 
yesterday  as  to-day. 

Tho  Chief  Justice— Tho  honorable  manager  appears  to 
the  Chief  Justice  to  be  making  a  statement  of  matters 
which  are  not  in  proof,  and  ot  which  the  Senate  has  as  yet 
heard  nothing.  The  manager  states  that  he  intends  to  put 
them  in  evidence.  The  Chief  Justice,  therefore,  requests 
that  the  nature  of  the  evidence  which  the  mauager  pro- 
poses to  put  before  the  Senate  shall  be  reduced  to  writing, 
as  the  ordinary  offers  of  proof  have  been,  and  then  tho 
Senate  will  judge  whether  it  will  receive  that  class  of  evi- 
dence or  not. 

Mr.  BUTLER— lam  trying  to  state  that  this  was  a  part 
of  the  record  produced  by  the  counsel  for  the  President, 
and  I  have  a  right  to  say  that  this  is  the  first  time  that  any 
counsel  has  been  interrupted  in  this  way. 

The  Chief  Justice— Does  the  honorable  manager  decline 
to  put  his  statements  in  writing? 

Mr.  BU'ILER— I  am  not  declining  to  put  the  statement 
in  writing. 

The  Chief  Justice— Then  the  honorable  manager  will 
have  the  gooduess  to  put  i;  in  writing. 
Mr.  BUTLER— I  will  do  it  if  I  can  take  sufficient  time. 
The  Chief  Justice— Yes,  sir. 

After  some  time  spent  in  fixing  tho  form  of  offer,  Mr. 
BUTLER  read  it.  as  follows:— 

We  offer  to  show  that  Foster  Blodgett,  Mayor  of  the  city 
of  Augusta,  Georgia,  appointed  by  General  Pope,  a  mem- 
ber of  the  Constitutional  Convention  of  Georgia,  being,  be- 
cause of  his  loyalty,  obnoxious  to  some  portion  of  the  citi- 
zens lately  iu  rebellion  against  the  United  States,  by  the 
testimony  of  such  citizens  was  indicted ;  that  said  indict- 
ment was  sent  to  the  Postmaster-General,  and  that  there- 
unon,  without  authoritv  of  law.  he,  the  Postmaster-Gene- 
ral, suepcuded  said  Blodgett  1rom  office,  without  an  v  other 
complaint  against  him,  and  without  any  hearing,  and 
did  not  Bend  to  the  Senate  the  report  of  his  suspen- 
sion, the  oflice  being  one  within  the  appointment  of  the 
President,  with  the  advice  and  consent  of  the  Senate. 
This  proof  iu  part  by  tlie  answer  of  Mr.  Bl  >dg  tt 
to  the  Postmaster-General  being  a  portion  of  tho 
papers  on  file  in  the  Post  Off.ce  Department,  on  which 
the  action  of  the  Postmaster-General  was  taken,  a  pjr- 
tion  of  which  has  been  put  iu  evidence  by  the  counsel 
for  the  President,  is  to  show  that  Mr.  Ifiodgett  has  always 
been  friendlv  and  loyal  to  the  United  States  Government. 

Mr.  EVARTS— We  object  to  tho  evidence  as  being 
foreign  and  alien  to  tho  case.  Foster  Blodgett  and  th<) 
evidence  concerning  him  were  produced  on  tho  part  of 
the  managers.  On  tlijir  part  tho  evidence  was  confined  to 
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his  oral  testimony  tint  he  had  received  a  certain  commis- 
sion, under  which  he  held  tho  office  of  Pustma  tor  in  Au- 
gupta;  that  he  had  been  suspended  from  office  1)3'  the  Exe- 
cutive of  the  United  States,  nnd  there  a  superadded 
dndusion  that  his  case  hud  not  been  sent  to  the  Senate. 

lu  taking  up  that  ense  the  defense  ottered  nothing  hut 
the  official  action  of  the  Post  Office  Department,  coupled 
with  the  evidence  of  the  head  of  the  department,  thac 
this  was  his  own  act,  without  the  previous  notice  to  or 
subsequent  direction  of  the  President  of  the  United  States. 
It  apoears  that  the  ground  of  the  action  was  the  indict- 
ment against  Mr.  Blodgott.  The  complaint  was  made  last 
Saturday  that  the  indictment  had  not  been  produced. 
'1  he  managers  having  now  procured  it,  have  put  it  in  evi* 
deuce,  and  they  now  propose  to  put  in  evidence  Mr. 
Blodgett'a  answer  to  that  indictment,  or  to  the  accusation 
made  before  the  Postmaster-General. 

Mr.  BUTLER— Hie  answer?  No;  the  Postmaster-Gene- 
ral'3  notice;  not  the  indictment. 

Mr.  EVAKT8— His  answer  to  the  accusation  and  the 
evidence  concerning  the  accusation  as  placed  before  the 
Postmaster-General,  i  understand. 
Mr.  BUTLER— Not  his  answer  to  the  indictment. 
Mr.  EVARTS— His  answer  to  the  indictment,  so  far  as 
it  was  the  accusation  before  the  Postmaster-General,  I 
understood  vou  tosav  so,  to  prove  that  he  was  friendly  to 
the  United  States  and  that  he  always  had  been,  notwith- 
standing ho  had  been  a  captain  in  the  Rebel  army.  The 
honorable  manager  states  that  paper  is  a  part  of  tho  evi- 
dence to  sustain  Mr.  Blodgett's  loyalty,  and  to  defeat  tho 
accusation  against  him.  Part  of  it  is  a  letter  written  by 
him  ten  days  after  hi3  removal,  and  the  honorable  mana- 
ger states  to  you  that  that  letter  is  a  part  of  the  papers  on 
which  the  Postmaster-General  acted  in  suspending  him 
from  office.  How  that  can  be,  in  the  nature  of  things,  it 
is  difficult  for  me  to  see.  Now,  the  honorable  court  can 
see  that  this  is  not  evidence  introduced  by  us  in  disparage- 
ment of  Foster  Blodgett.  It  is  evidence  introduced  by  us  to 
show  the  action  of  the  Post  Office  Department  iu  his  remo- 
val, which  removal  the  managers  have  put  in  by  oral  testi- 
mony ;  and  under  cover  of  that  the  learned  manager  (Mr, 
Butler)  tirst  asks  the  introduction  of  the  accusation 
against  Blodgett,  and  then  asks  to  refute  it.  If  this  evi- 
dence be  rightfully  put  in  on  their  part,  we,  of  course,  will 
meet  it  on  ours,  and  we  will  have  an  interesting  excursion 
from  the  impeachment  trial  of  the  President  to  the  trial 
of  Mr.  Blodgett  on  a  question  of  loyaltv.  Iam  instructed 
t  >  say  that  there  is  a  witness  in  the  city  who  can  testify 
that  "he  was  a  captain  iu  the  Rebel  army,  and  we  are 
ready  to  go  on  with  that  proof  if  it  is  deemed  desirable. 

Mr.  BUTLER— Mr.  President  and  Senators,  I  think  now 
that  it  will  not  be  out  of  any  order  made  either  to-day  or 
yesterday,  or  the  day  before,  for  me  to  state  the  grounds 
on  which  I  offer  this  evidence.  Foster  Blodgett  was  called 
here  to  show  that,  without  this  case  being  referred  to  toe 
Senate,  he  had  been  suspended  by  the  President  of  the 
United  States,  as  he  suppot-cd  and  as  we  supposed,  on  the 
Sd  of  January,  1868,  without  any  violation  of  his  duty  so 
far  as  his  official  duties  were  concerned,  and  without  anv 
justification  or  conviction  of  any  crime,  and  that  a  man 
was  placed  in  the  office-  as  special  agent  with  the  same 
salary  and  a  little  more,  so  that  it  aniouuts  to  a  removal 
and  putting  another  man  in  the  office.  Mr.  Blodgett  testi- 
fied that  up  to  the  time  that  he  testified  he  had  not  any 
knowledge  that  his  case  was  before  the  Senate,  and  he 
could  get  no  redress.  We  thought  that  on  the  proposition 
that  the  President  desired  to  obey  the  law,  except  where 
he  wanted  to  make  a  ca.-e  to  test  the  constitutionality  ot  it 
this  was  quite  pertinent  evidence. 

The  President  put  forward  broadly  in  his  answer  that 
he  was  exceedingly  desirous  to  obey  the  laws,  especially 
the  Civil  Tenure  act,  except  where  he  wanted  to  make  a 

-  case  to  decide  its  constitutionality.  These  facts  were  put 
in,  and  these  facts  were  not  in  dispute.  They  call  Mr. 
Postmaster-General  Randall  on  the  stand;  he  produces, 
and  thev  put  in  a  letter  of  appointment  to  one  Summers 
as  special  agent,  with  a  salary  therein  set  out.  And  they 
also  put  in  a  letter  informing  Mr.  Blodgett  that  he  had 
buon  suspended  from  office.  That  letter  states  precisely 
tiiat  it  was  on  that  indictment  for  perjury— not  setting 
the  indictment,  so  as  to  leave  us  to  inter  that  Mr.  Poster 
Blodgett  had  in  some  controversy  between  neighbor  and 
neighbor,  or  between  citizen  and  citizen,  committed  wil- 
ful and  corrupt  perjury,  and  that  it  was  so. 

Here  was  a  case  lu  which  the  Postmaster-General  felt 
i  compelled  instantly  to  suspend  him.  It  wa*a  case,  he  said, 
where  the  great  law  of  necessity  compelled  suspension  at 
«  once.   In  order  to  meet  that  «  c  ask  for  the  indictment, 
and  get  at  last  a  copy  of  it  from  the  Tna<ury  Department. 
.  Mr.  Foster  Blodgett  being  notified  of  hip  suspension  on  tho 
.  3d  of  January,  sends  this  answer  to  the  Postma -tor-Gene- 
ral on  the  10th,  seven  days  afterwards,  uot  ten  days,  as  the 
.  counsel  said. 

Mr.  EVARTS— It  is  entirely  immaterial. 
Mr.  BUTLER— I  do  not  consider  it  material,  onlv  a*  a 
matter  of  correction.   A  week  afterwards  he  sent  and  put 
.  on  tile  in  the  department  his  justilicstiou,  saying  that  this 

•  was  ail  a  Rebel  plot  and  treason  against  the  Lnited  States. 
Has  ing  put  that  on  file  it  is  a  part  of  the  case.  Now  1  have 

,  not  said  to  the  Senate  that  this  paper  was  one  on  which 
Mr.  Randall  acted  in  suspending  Blodgett,  but  I  do  say 
that  it  is  a  paper  on  which  Mr.  Randall  is  acting,  in  not 

-  returning  the  suspension  through  the  President  to  the 
Senate.    It  may  be  said   that   Mr.   Randall  had  no 

.  business  to  return  it  to  the  Senate.   He  had  as  much  busi- 

•  ness  to  return  It  to  the  Senate  as  he  had  to  sus- 
pend   bim.    We    are    answered    to    that    that  the 

,  -counsel  for  the  President  only  put  in  the  official  act  of  the 
-defendant  1  had  the  houor  to  explain  to  the  Senate, 


some  days  age,  that  I  understood  an  official  act  to  be  that 
which  it  is  made  a  man's  duty  by  law  to  do.  I  never  iii- 
derstood  there  was  any  other  official  act.  I  always  under- 
stood that  the  acts  which  tho  law  docs  not  empower  a 
man  to  do.  arc  officious  acts,  not  official;  and  I  think  thfe 
the  most  officious  act  I  have  ever  known.  The  ca^o  affects 
the  President  because  he  was  informed  of  this  suspension 
after  it  w  as  made,  and  he  has  taken  no  action  upon  it; 
and  when  we  put  Mr.  Blodgett  on  the  stand  to  testify  that 
he  has  been  susponded,  and  that  he  could  not  get  his  case 
before  the  Senate,  the  answer  is  what?  They  put  in  the 
fact  that  he  was  indicted  in  order  to  blacken  his  reputa- 
tion and  to  send  it  out  to  the  country. 

Now,  gentlemen  of  the  Senate,  I  never  saw  Foster 
Blodgett  until  the  day  he  was  brought  to  the  stand,  and  I 
have  no  interest  in  him  any  more  than  in  any  other  gen- 
tlemen of  position  in  the  South,,  but  I  put  it  to  you  if  yon 
had  been  treated  in  that  way,  called  here  as  "a  witness 
under  a  summons  of  the  Senate,  by  the  managers  of  the 
House  of  Representative,  and  if  then  the  President,  after 
refusing  you  any  hearing  before  the  conetituti  nial  and 
legal  tribunal,  had  rut  in  a  fact  to  blacken  your  character, 
you  would  not  like  to  hare  the  privilege  of  putting  in  at 
last  your  answer?  It  is  part  ot  the  record  in  the  case.  It 
is  said  to  be  a  letter  from  Mr.  Blodgett.  True,  it  i  -,  but  it 
also  contains  certificates  and  other  papers  to  establish  the 
facts  claimed  by  him  beyond  controversy.  It  is  said 
with  a  slur,  by  the  counsel  for  the  President,  that  th"y 
have  a  witness  to  prove  that  Blodgett  was  in  the  Rebel 
army. 

I  do  not  doubt  it ;  plenty  of  them,  whether  he  was  or 
not.  But  what  I  say  is  this,  that  while  he  was  only  a  cap- 
tain of  a  military  company,  and  was  called  into  the  ser- 
vice and  bound  to  obey  the  powers,  that  he  is  indicted  be- 
cause he  yielded  to  the  powers  of  the  State  of  Georgia, 
which  compelled  him  to  hold  the  commission,  and  he  had 
either  got  to  go  into  service  or  lose  his  life.  He  may  Well 
swear.though  ho  went  in  as  a  military  captain  into  the  ser- 
vice of  the  Confederacy,  that  he  did  not  voluntarily  go. 
He  has  a  right  to  have  his  defense  placed  before  the  coun- 
try where  he  has  been  traduced.  Ho  is  a  man  so  well 
I  known  among  his  neighbors,  that  they  select  him  to  make 
i  constitutional  law  for  them ;  a  man  among  his  neighbors 
so  well  known  that  when  the  State  of  Georgia  comes  in 
here  and  demands  a  place  in  this  Chamber,  I  have  no 
doubt  Foster  Blodgett  will  come  and  take  his  place 
bv  the  side  of  the  noblest  of  you.  Under  these 
circumstances,  I  feel  it  my  duty  to  put  this  testimony  he- 
fore  you,  and  if  the  objection  is  merely  as  to  its  relevancy* 
I  put  it  as  a  matter  of  justice  to  the  witness,  whom  tho 
summons  of  this  body  has  brought  here,  and  who  is  now 
being  oppressed  with  the  entire  Executive  power  of  tho 
United  states,  and  who  has  been,  confessedly,  without 
law,  and  against  right,  removed  from  this  office,  and  being 
so  removed,  can  get  no  hearing  before  this  tribunal  or  any 
other,  because  the  President  controls  the  District  Attor- 
ney, and  he  cannot  get  a  trial  down  there,  nor  can  he  get 
a  trial  here. 

It  appeals  to  justice.  I  do  not  propose  to  go  into  any  dis- 
cussion about  trying  the  case  of  roster  Blodgett.  I  oily 
propose  to  put  in  all  the  papers  that  are  on  file  iu  the  Post 
Office  Department,  about  this  case,  to  bear  on  my  side  of 
the  case.  The  counsel  for  the  President  put  in  such  part 
of  the  papers  as  they  choose  to  bear  on  their  side,  and  I 
propose  to  put  in  such  papers  as  bear  on  my  side  of  the  ca  e, 
out  of  the  same  bundle.  They  shall  not  pick  oqt  such  as 
please  them,  w  ithout  my  being  permitted  to  nick  out  from 
the  same  bundle  such  as  please  us. 

Mr.  EVARTS— We  put  in  nothing  from  the  bundle.  We 
nut  in  merelv  the  action  of  the  department;  we  have  as 
little  care  for  Foster  Blodgett  as  you  have.  Vou  brought 
him  here,  and  if  his  case  is  to  be  tried  by  this  court  we  are 
ready  to  trv. 

Mr.  BUTLER  asked  leave  to  withdraw  the  offer  of  evi- 
dence, and  to  substitute  forit  the  following:— "The  de- 
fendant's coun*el  having  produced  from  hies  of  the  Post 
Office  Department  a  part  of  the  record  show  ing  the  al- 
1  god  reasons  for  the  suspension  of  Foster  Blodgett  as 
Postmaster  of  Augusta,  Ga.,  we  now  propose  to  give  in 
evidence  the  residue  of  said  record,  including  the  papers 
on  rile  in  tho  said  case,  for  the  purpose  of  showing  the 
whole  of  the  case  an  the  same  was  presented  to  the  Post- 
master-General, before  and  at  the  time  of  the  suspension 
of  said  Blodgett. 

Mr.  EVARTS  rene%ved  his  objection  to  the  offer  on 
account  of  irrelevancy. 

The  Chief  Justice  put  the  question  to  the  Senate  whether 
tho  evidence  should  do  received,  and  it  was  declared  with- 
out  a  division  that  the  testimony  was  excluded. 

Mr.  BUTLER— Mr.  Randall  I  have  been  informed  thit 
you  desire  to  make  some  statement.  If  it  does  not  lufclh.io 
anything  that  the  President  said  or  that  auybodv  ultfti 
said,  I  have  no  objection. 

Witness— I  wish  to  explain  tho  circumstances  under 
which  1  made  this  suspension.  A  copy  of  this  indictment 
was  brought  to  me  by  the  District  Attorney  at  or  about 
the  same  time;  soon  after  it  was  found  he  came  to  me  and 
made  a  statement  of  the  circumstances  under  which  thu 
was  found.  Under  the  office  tenure  law,  as  I  understood  it, 
the  President  could  have  no  power  to  suspend  a.iv 
officer  during  the  session  of  tho  Senate.  The  only 
thing  he  coidd  do  would  be  to  send  up  the  name  of 
some  man  in  his  place,  and  remove  Mr.  Blodgett.  It 
occurred  to  mo  that  this  violation  of  the  law  bv  Mr. 
Blodgett  might  be  merely  a  technical  one,  and  if  it  was 
merely  a  technical  violation  of  law,  if  it  was  true  that  he 
was  forced  into  the  Rebel  service  and  got  out  of  it  as  Boon  as 
he  could,  and  this  violation  of  the  law  was  merely  a  tech- 
nical violation,  I  did  not  want  him  turned  out,  and  for 
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that  reason  I  took  the  responsibility  of  doing  this  thing  and 
rutting  a  temporary  agent  in  until  I  should  ascertain  more 
fully  what  action  to  take. 

Mr.  BUTLER— Whv  did  yon  not  report  it  to  the  Presi- 
dent for  his  action?  A.  I  told  the  President  what  I  had 
done  afterwards. 

Q.  Why  didn't  you  renort  it  before  you  nndertook  to  take 
the  responsibility?  A.  Because  the  ouly  thiug  he  could  do 
if  he  did  take  action  was  to  Bend  in  another  name  and  turn 
this  man  out. 

Q.  And  you  thought  you  would  break  tho  law,  as  you 
could  do  nothing  better?  A.  I  did  not  consider  that  case 
at  all ;  I  thought  if  he  was  an  honest  mau  I  would  take 
this  course,  and  try  to  ascertain;  I  know  it  is  a  technical 
violation  of  the  law,  but  I  did  it  for  the  purpo-*e  of  having 
an  act  of  justice  done  him,  if  he  was  an  honest  man. 

Q.  Was  the  Senate  in  session  the  third  day  of  January? 
A- I  can't  tell  you  whether  it  was  on  that  day  or  not. 

Q.  Hadn't  it  then  adjourned  over?  A.  It  might  be;  I 
flon't  remember. 

Q.  Then  the  reason  that  the  Senate  was  in  session  did 
not  applv?  A.  I  considered  that  the  Senate  was  in  ses- 
sion ;  I  don't  recollect  whether  it  was  in  session  on  that 
day. 

Q.  You  deemed  it  to  be  in  session?  A.  Yes  sir;  one  ex- 
planation I  had  forgotten ;  the  reason  why  something  fur- 
ther has  not  been  done  in  the  case  was  I  was  trving  to  get 
Borne  further  information  on  the  subject,  and  then  this 
trouble  began,  and  so  the  case  has  lain  since. 

Q.  By  trouble  you  mean  the  impeachment?  (Laughter.) 
A.  Yes  sir. 

Senator  CONNESS  Eubmitted  the  following  question  to 
to  the  witness:— Have  you  ever  taken  any  step  since 
your  act  suspending  Foster  Blodgctt  in  further  investiga- 
tion of  his  case  ?  A.  Yes,  sir,  in  trying  to  secure  further 
information;  there  is  considerable  further  information  be- 
yond what  has  been  offered  and  put  in. 

The  witness  then  left  the  stand. 

Mr.  BUTLER— I  now  offer,  Mr.  President,  an  official 
Copy  of  the  order  creating  the  Military  Division  of  the 
Atlantic  and  putting  General  Sherman  in  charge. 

Mr.  EVARTS— What  does  that  rebut?  We  are  not 
aware  of  anv  evidence  that  that  rebuts. 

Mr.  BUTLER— Do  you  object? 

Mr.  EVARTS— We  do.  It  is  not  relevant.  I  do  not  re- 
call any  evidence  that  wo  have  given  concerning  the  de- 
partment. 

Mr.  BUTLER— It  is  put  in  to  show  the  action  ot  the 
President  at  the  same  time  that  he  restored  Mr.  Thomas. 
On  the  same  day  that  he  restored  General  Thomas  he  took 
this  action,  and  that  date  was  not  fixed  until  after  General 
Thomas  was  on  the  stand.  It  is  to  show  what  was  done 
militarily  on  the  same  day. 

Mr.  EVARTS— We  do  not  still  see  anv  connection  with 
General  Thomas'  testimony.  The  onlv  connection  the 
honorable  manager  suggests  is,  that  he  learned  from  Gen. 
Thomas  when  he  was  restored.  If  he  did  learn  that,  it 
does  not  connect  itself  at  all  with  any  evidt-uce  that  we 
have  produced.  If  it  is  put  in  on  the  ground  that  it  was 
overlooked,  that  ia  another  matter.  If  it  is  put  in  in  re- 
buttal, it  has  no  relevancy  that  we  can  see. 

Mr.  BUTLER— When  I  spoke  of  learning  a  thing  in  the 
trial  of  a  cause,  I  meant  learning  in  the  course  of  judicial 
evidence  on  the  trial,  not  ascertaining  it  from  the  newspa- 
pers. Thev  are  not  alwavs  the  best  source  of  knowledge. 
I  say  that  General  ThomaR  testified  that  on  the  13th  the 
President  gave  the  order  that  he  should  be  restored.  Now, 
then,  that  was  fixed,  a  thing  that  was  not  known,  either 
in  the  court  or  in  the  country,  because  that  was  an 
order  given  on  tho  13th  to  General  Grant  which 
was  not  published.  m  I  want  to  show  that  on 
the  day  before  this  new  military  division  was 
made  here,  and  General  Sherman  ordered  here  in  com- 
mand, showing  the  acts  of  the  President  at  or  about  the 
some  time,  ana  as  the  presiding  officer  has  very  well  told 
us  heretofore,  the  competentcy  of  the  acts  of  a  party  about 
the  same  time  being  a  part  of  the  re#oistce,  and  the  Senate 
has  so  allowed  testimony  to  come  in.  It  is  a  part  of  the 
thing  done  bv  the  President  on  the  very  day,  the  12th  of 
February  being  the  very  day  before  Thomas  was  restored. 
I  don't  mean  to  say  a  word  on  the  question  of  rebutting.  I 
don't  understand  that  that  rale  belongs  here. 

The  Chief  Justice  stated  that  he  would  put  the  question 
to  the  Senate. 

Mr.  ANTHONY  called  for  the  yeas  and  nays. 

Mr,  BUCKALEW  asked  for  the  reading  of  the  question 
put  to  Genera]  Sherman  on  this  question  some  da3's  since. 

Mr.  BUTLER— Being  a  matter  that  we  can  refer  to  in 
the  argument,  we  withdrew  it.  I  have  now,  Mr.  President 
and  Senators,  a  list  prepared  as  carefully  as  we  were  able 
in  the  time  given  us  from  the  law  of  the  various  offices  in 
the  United  btates,  who  would  be  affected  by  the  Presi- 
dent's claim  here,  of  a  right  to  remove  at  pleasure ;  that  is 
to  say,  if  he  can  remove  at  pleasure  and  appoint,  ad  in- 
terim. This  is  a  list  of  officer.-*  taken  from  the  law,  with 
their  salaries,  being  a  correlative  list  to  that  one  put  in 
bv  the  counsel,  showing  the  number  of  officers  and  the 
amount  of  salaries  which  would  be  affected  by  the  power 
of  the  President. 

In  order  to  bring  it  before  the  Senate  I  will  read  the  re- 
capitulation only  in  the  Navy,  War.  State,  Interior,  Post 
Orine.  Attorney-General's,  Treasury,  Agricultural  and 
Educational  Departments;  41.558  officers;  the  amount  of 
their  emoluments,  $31,188, 736'87  a  year.  I  suppose  that  the 
same  course  will  be  taken  with  this  as  with  the  like  sche- 
dule printed  as  a  part  of  the  case. 

The  Chief  Justice  (to  the  counsel)— Any  objection? 

Mr.  EVARTS  (alter  examination)— We  have  no  ob- 
jection. 


Mr.  BUTLER— I  have  the  honor  to  offer  now,  from  the 
files  of  the  Senate,  the  message  of  Andrew  Johnson,  nomi- 
nating Licutenant-Gcneral  V\  illiam  T.Sherman  to  be  Gene- 
ral bv  brevet  in  the  Army  of  the  United  States,  on  the  13th 
of  February.  1868. 

Mr.  EVARTS— Under  what  article  is  that? 

Mr.  BUTLER— That  is  under  the  eleventh  article  and 
under  the  tenth. 

Mr.  EVARTS— The  tenth  is  the  speeches. 

Mr.  BUTLER— I  would  say  the  ninth. 

Mr.  EVARTS--Do  you  offer  this  ia  evidence,  on  the 
ground  that  conferring  the  brevet  on  General  Sherman 
was  intended  to  obstruct  the  Reconstruction  acts  ? 

Mr.  BUTLER— I  have  alreadv,  in  the  argument,  stated 
my  views  on  that  question,  and  was  replied  to,  I  think,  by 
yourself.  I  wa*.  I  am  certain,  by  Mr.  Curtis. 

Mr.  EVARTS— It  does  not  seem  to  us  to  be  relevant— it 
certainly  is  not  rebutting.  We  have  offered  no  evidence 
beariug  upon  tho  only  eridence  you  offered— the  telegrams 
between  Governor  Parsons  and  the  President.  We  have 
offered  no  evidence  on  that  subject,  and  we  do  not  see  that 
this  appointment  is  relevant. 

Mr.  BUTLER— I  offer  also  the  appointment  bv  brevet 
of  Major-General  George  H.  Thomas,  first  to  be  Lieuteu- 
ant-Goneral  by  brevet,  and  then  General  by  brevet,  and 
that  was  done  on  the  same  day  that  Stanton  was  removed 
—the  21st  of  February. 

Mr.  EVARTS— It  is  apparent  that  this  does  not  rebut 
any  evidence  that  we  have  offered.  It  is  then  ottered  as 
evidence  in  chief.  The  conferring  of  brevet3  upon  these 
two  officers  is  somewhere  within  the  evil  intents  that  are 
alleged  in  these  articles.  In  that  question  there  is  nothing 
in  this  evidence  that  controverts  any  such  evil  intent. 

Mr.  BUTLER— I  wish  only  to  say  upon  this  that  we  do 
not  understand  that  this  case  is  to  be  tried  on  the  question 
of  whether  evidence  is  rebutting  or  original.  We  under- 
stand that  to-day  the  House  of  Representatives  can  bring 
in  new  articles,  if  they  choose ;  but  we  have  a  right  to  put 
in  new  evidence  anywhere  in  the  case. 

Mr.  EVARTS— W  hen  does  our  right  to  give  in  evidence 
end? 

Mr,  BUTLER— When  you  get  through  with  competent 
evidence. 

Mr.  EVARTS— I  supposed  there  wa3  a  different  rule 
for  us. 

Mr.  BUl'LER— No,  sir;  when  you  get  through  with  com- 
petent evidence.  In  many  of  the  StateB— I  know  in  the 
btate  of  New  Hampshire— the  rule  of  rebutting  evidence 
does  not  obtain  in  their  courts  at  all ;  each  party  calls  such 
evidence  as  he  chooses  up  to  the  hour  when  he  says  he  has 
got  through,  and  no  injustice  is  done  to  anybody. 

The  Chief  Justice  put  the  question  to  the  Senate,  and  the 
evidence  was  rejected  by  the  following  vote  :— 

Yeas,— Messrs.  Anthony,  Cole,  iessenden,  Fowler, 
Grimes,  Henderson,  Morton,  Ross,  Sumner,  Tipton,  Trum- 
bull, Van  Winkle,  Willev  and  Yates-22. 

Nays.— Messrs.  Buckalew,  Cameron,  Cattell,  Chandler, 
Conkling,  Conncss,  Corbett,  Cragin,  Davis,  Dixon,  Doolit- 
tle,  Drake,  Edmunds,  Ferry,  I'Telinghuysen,  Harlan,  Hen- 
dricks. Howard,  Howe,  Johnson,  McCreerv,  Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  Patterson  (N.  H.),  Patterson 
(Tenn),  Pomeroy,  Ramsey,  Sherman,  bprague,  Stewart, 
Thayer,  Vickers,  Williams  and  Wilson— 25. 

Mr.  BUTLER— I  have  the  honor  to  say  that  the  case  on 
the  part  of  the  managers  is  closed,  and  all  witnesses  here 
subpoenaed  at  the  instance  of  the  managers,  may  be  dis- 
!  charged. 

Mr.  EVARTS-  We  are  able  to  make  the  same  announce- 
mi  nt  in  regard  to  witnesses  attending  on  the  part  of  the 
:  defense  by  subpoena;  and  this  announcement  on  both 
j  side?,  we  assume  to  close  necessarily  any  attempt  to  pro- 
;  ceed  with  evidence. 

The  Chief  Justice— The  honorable  managers  will  please 
'  proceed  with  their  argument. 

j  Mr.  BOUTWELL— 1  have  had  the  honor  to  be  chosen 
'  by  tue  managers  to  make  the  first  argument  on  the  part 
i  ot  the  House  of  Representatives,  and  it  is  very  likely  that 
!  I  shall  be  obliged  to  occupy  the  larger  part  of  the  day  in 
:  presenting  to  the  honorable  Senate  the  views  that  I  shall 
;  deem  it  my  duty  to  offer.  Under  these  circumstances  1 
\  shall  have  to  ask  the  Senate  to  do  me  tho  favor  of  adjourn- 
1  ing  the  court  until  to-morrow  morning. 

Senator  JOHNSON— Mr.  Chief  Justice,  I  move  that  the 
Senate,  sitting  as  a  court,  adjourn  until  to-morrow. 

Mr.  EVARTS— May  I  be  heard? 

Chief  Justice— On  the  motion  to  adjourn  there  is  no  de- 
bate allowed. 
Mr.  JOHNSON  withdrew  the  motion  to  adjourn. 
Mr.  EVARTS— I  do  not  rise  for  the  purpose  of  making  the 
j  least  objection  to  the  request  of  the  honorable  managers, 
]  but  to  make  a  statement  to  which  I  beg  leave  to  calf  the 
attention  of  the  Senate.   Our  learned  associate,  Mr.  Stan- 
bery,  has,  from  the  outset,  been  relied  upon  by  the  Presi- 
dent and  by  the  associate  counsel  to  make  the  final  argu- 
|  mcnt  in  this  cause,  and  there  are  many  reasons,  profes- 
sional and  other,  why  we  should  all  wish  that  that  pur- 
pose should  be  carried  out. 
It  has  been  his  misfortune,  in  the  midst  of  this  trial,  to 
I  be  taken  suddenly  ill.   This  illness,  of  no  great  gravity,  is 
I  yielding  to  the  remedies  and  to  the  progress  of  time,  and 
|  he  is  convalescent,  so  that  he  now  occupies  his  parlor. 

The  summing  up  of  a  cause  of  this  weight,  in  many  re- 
I  ppects,  considering  the  amount  of  testimony  and  the  sub- 
ject, is,  of  course,  a  labor  of  no  ordinary  magnitude,  phy- 
sically and  otherwise,  and  Mr.  Stanbery  iB  of  opinion  that 
he  will  need  an  interval  of  two  days,  which,  added  to 
what  he  has  had  in  the  course  of  the  trial,  would  probably 
bring  him  in  condition  fur  the  argument,  with  adequate 
i  Btrength  for  that  purpose. 
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This  miaht  have  been  left  until  the  day  on  which  ho 
ehould  appear,  and  then  a  request  made  fur  a  day  or  two's 
reiief  in  this  regard,  but  it  occurred  to  us  to  be  much  fail  er 
to  the  managers  than  the  interval  we  propose  should  be 
interposed  at  a  time  when  it  would  be  useful  and  valua- 
ble to  them;  also,  as  the  proofs  are  not  entirely  prin- 
ted in  the  proper  form  of  evidence  and  the  voluminous 
evidence  on  the  subject  of  appointments,  and  on  the 
practice  of  the  government  are  such  as  to  require 
considerable  investigation  in  order  to  point  out  to  the 
Senate  the  efhcacv  of  what  is  to  be  proved,  it  is  there- 
fore our  duty  now  to  suggest  and  accompany  it  with 
the  suggestion  of  the  managers  that  until  to-morrow 
ehould  be  given  for  the  introduction  of  the  argument  on 
their  p  irt,  that  yon  would  consider  this  statement  that  I 
have  made  to  you,  and  see  whether  it  is  not  better  in  all 
respects  that  the  matter  should  be  now  disposed  of,  in 
Which  the  managers  will  concur,  and  consider  the  Provi- 
dential interference  with  the  President's  counsel  and  his 
confidential  friend  and  adviser.  The  suggestion  iB  that  an 
interval  of  two  davs  should  be  given,  and,  as  I  understand, 
the  managers  believe  that  it  ia  better  that  it  should  occur 
now  than  later. 

Mr.  BOUTWELL  said  he  would  express  no  opinion  upon 
the  request  made  by  the  learned  ccinsel,  but  he  desired 
that  whatever  time  was  given  should  be  granted  at  once, 
as  he  wished  to  make  further  and  a  more  careful  examina- 
tion of  papers  than  he  had  yet  been  able  to  do.  Under 
the  circumstances,  however,  he  did  not  feel  at  liberty  to 
ask  the  favor  on  his  own  account. 

Mr.  EVARTS  made  an  additional  remark  that  if  Mr. 
Staubery's  expectation  to  be  able  to  speak  should  be  dis- 
appointed, it  was  a  matter  of  some  importance  to  the  de- 
fense to  be  able  properly  to  supply  his  place. 

Mr.  JOHNSON  moved  that  when  the  Senate,  sitting  as 
a  court,  adjourn,  it  be  until  Thursday  morning  next. 

Several  Senators— "Wednesday." 

Mr.  JOHNSON— I  modify  the  motion,  Mr.  Chief  Justice, 
by  making  it  Wednesday. 
Mr.  DOOLITTLE  suggested  at  twelve  o'clock. 
Several  Senators- -"No,"  "No." 

Mr.  LOGAN— I  wish  to  make  a  request.  Is  this  the  pro- 
per time  to  do  it? 
Chief  Justice— Yes. 

Mr.  LOGAN— I  desire  to  make  a  request  of  the  Senate 
before  it  adjourns.  Doubtless  the  adjournment  will  pro- 
ceed on  the  statement  of  the  managers  and  the  counsel. 
It  is  this,  I  had  not  presumption  enough  to  ask  leave  of 
the  Senate  to  speak  on  the  i.-sue  presented  to  the  Senate, 
but  I  ask  that  I  mav  be  permitted  to  hie  to-day  a  printed 
argument  that  1  have  made  as  part  of  the  record,  without 
taking  up  the  time  of  the  Senate,  inasmuch  as  the  evi- 
dence is  all  in. 

Senator  STEWART— I  move  that  leave  be  granted. 

Chief  Justice-  As  that  would  involve  a  change  of  the 
rule,  it  cannot,  be  done  if  there  is  any  objection. 

Senator  BUCKALEW-I  object. 

Senator  JOHNSON— May  I  ask  the  Hon.  manager  if  the 
speech  U  now  in  print. 
Mr.  LOGAN— It  is. 

Senator  WILSON  called  for  the  reading  of  the  rule  in 
question.  The  twenty-first  rule  was  read. 
Mr.  LOGAN  added  that  his  reason  for  making  this  request 
to  lile  it  to-day  was  so  that  the  counsel  for  the  respondent, 
if  they  thought  it  worthy  of  it,  might  replv. 

The  Chief  Justice  again  said  that  under  the  rule  it  could 
not  be  considered  except  by  unanimous  consent. 

Mr.  BUTLER— There  is  no  objection. 

Mr.  DOOLITTLE— 1  object. 

Mr.  BUTLER— Before  tne  adjournment  of  the  Senate,  I 
beg  to  call  the  attention  of  the  counsel  for  the  respondent 
to  one  feacure.  It  so  happens  that  the  managers,  under 
the  construction  given  to  the  rule,  are  to  proceed  first.  A 
large  mass  of  testimony  has  been  introduced  upon  the  sub- 
ject of  removals  and  appointments.  lain  not  informed 
whether  these  are  special  cases  on  which  the  counsel  for 
the  respondent  rely.  I  think  it  may  be  proper  for  me  at 
this  time  to  ask  them  whether  these  are  canes  on  which 
they  purpose  to  rely  as  furnishing  precedents  for  the  course 
pursued  by  the  President  on  the  21st  of  January. 

Mr.  ANTHONY— 1  will  make  a  motion  to  lie  over  until 
to-morrow,  that  the  twenty-first  rule  be  so  modified  as 
to  allow  the  honorable  manager  to  present  his  views  in 
writing. 

Ordered,  That  the  honorable  manager,  Mr.  Logan,  have 
leave  to  file  his  written  argument  to-day,  and  furnish  a 
copy  to  each  of  the  counsel  for  the  respondent. 

Mr.  SHERMAN  offered  the  following  aa  an  amend- 
ment:— 

Ordered,  That  the  managers  on  the  part  of  the  House  of 
Representatives,  and  the  counsel  fur  the  respoudent  have 
leave  to  tile  written  arguments  before  the  oral  argument 
commences. 

Mr.  SHERMAN  accepted  the  amendment. 

Mr.  BUCKALEW  again  objected,  and  the  rule  went 
over. 

Senator  Johnson's  motion,  that  when  the  court  adjourn 
it  be  to  meet  on  Wednesday  next,  was  agreed  to. 
The  court  then,  on  motion,  adjourned. 


PROCEEDINGS  OF  WEDNESDAY.  APRIL  22. 

The  court  was  opened  with  the  usual  formalities  at 
eleven  o'clock  A.  M. 

Filing  of  Written  op  Printed  Arguments. 

The  Chief  Justice  stated  the  first  business  in  order 
was  the  consideration  of  the  following  order,  offered 
by  Senator  Sumner:— 

Ordered,  That  the  managers  on  the  part  of  the  House 
of  Representatives  have  leave  to  file  written  or  printed 
arguments  before  the  oral  argument  commences. 

Senator  VICKERS  offered  an  amendment  proposing 
to  allow  such  of  the  managers  as  are  not  authorized  to 
speak  to  file  written  or  printed  arguments,  or  make 
oral  addresses,  and  the  counsel  for  the  President  to 
alternate  with  them  in  so  doing, 

Mr.  CURTIS— Mr.  Chief  Justice :— It  may  have  some 
bearing  upon  the  decision  of  this  proposition  if  I  state 
what  I  am  now  authorized  to  state,  that  of  the  coun- 
sel for  the  President.  Mr.  Stanbery's  indisposition  is 
such  that  it  will  be  impracticable  for  him  to  take  any 
further  part  in  the  proceedings. 

The  substitute  was  agreed  to  by  the  following  vote  :— 

Yeas— Messrs.  Buckalew,  Cragin,  Davis,  Doolittle,  Ed- 
munds, Fessenden,  Frelinghuysen,  Grimes,  Hendricks, 
Johnson,  McCreery,  Morrill  (Me.),  Morton,  Norton,  Pat- 
terson (N.  II.).  Patterson  (Tenu.),  Saulsburv,  Spracue, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  Wilson 
and  Yates— 26. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler,  Connesa, 
Corbett,  Drake,  Ferry,  Henderson,  Howard,  Howe.  Mor- 
gan, Morrill  (Vt.),  Pomeroy,  Ramsey,  Ross,  Sherman, 
Stewart,  Sumner,  Thayer  and  Williams— 20. 

The  question  recurring  on  the  order  as  amended,  it 
was  lost  by  the  following  vote: — 

Yeas.— Messrs.  Buckalew,  Cragin,  Davis,  Doolittle, 
Fowler,  Hendricks,  Johnson,  McCreery,  Morton,  Norton, 
Patterson  (N.  ID,  Patterson  (Tenn.),  Saulsbury,  Sumner, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  Willey,  Wilson 
and  Yates— 20. 

Nayb.— Messrs.  Cameron,  Cattell,  Chandler.  Connesg, 
Corbett,  Drake,  Edmunds,  Ferry,  Fessenden,  Freling- 
huysen, Grimes,  Henderson,  Howard.  Howe,  Morgan, 
Morrill  (Me.),  Morrill  (Vt.),  Pomeroy,  Ramsey,  Ross,  Sher- 
man, Sprague,  Stewart,  Thayer  and  Williams— 26. 

Mr.  STEVENS— Mr.  President,  I  desire  to  make  an 
inquiry,  and  tb,at  i9,  whether  there  is  any  impropriety 
in  the  managers  publishing  short  arguments?  After 
the  motion  made  here  on  Saturday,  some  few  of  us,  I 
among  the  rest,  commenced  to  write  out  a  short  argu- 
ment, which  I  expect  to  finish  by  to-night,  which, 
if  the  first  order  had  passed,  I  should  have  filed.  I 
do  not  know  that  there  is  any  impropriety  in  it  ex- 
cept that  it  will  not  go  into  the  proceedings.  I  do  not 
like  to  do  anything  improper,  and  hence  I  make  the 
inquiry. 

Senator  FERRY— Mr.  President,  I  would  inquire 
whether  it  would  be  in  order  to  move  the  original 
order,  on  which  we  have  taken  no  vote. 

The  Chief  Justice— It  would  not,  as  the  Chief 
Justice  understands  the  matter  has  been  disposed  of. 

The  reading  of  the  order  submitted  by  Senator 
Stewart  some  days  ago,  was  called  for,  and  it  was 
read,  as  follows:— 

That  one  of  the  managers  on  the  part  of  the  House 
be  permitted  to  file  his  printed  argument  before  the 
adjournment  to-day,  and  that  after  an  oral  opening 
by  a  manager,  and  the  reply  of  one  of  the  President's 
counsel,  shall  have  the  privilege  of  filing  a  written  or 
of  making  an  oral  address,  to  be  followed  by  the 
closing  speech  of  one  of  the  President's  counsel,  and 
the  final  reply  of  a  manager,  nnder  the  existing  rule. 

The  Chief  Justice  said  it  could  be  considered  by 
unanimous  consent. 

No  objection  was  made. 

Mr.  CONNESS  offered  the  following  as  a  substitute: 
That  such  of  the  managers  and  counsel  of  the  Presi- 
dent as  may  chose  to  do  bo  may  file  their  arguments  on 
or  before  April  24. 

Mr.  SUMNER— That  is  right. 

Mr.  BUCKALEW  moved  to  lay  the  order  nnd  the 
amendment  on  the  table. 

Rejected  without  a  division. 
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Senator  Conness' amendment  was  rejected  by  the 
following  vote. 

Yeas— Messrs.  Cameron,  Cattcll,  Chandler,  Conkling, 
Conuess,  Corbett,  Cragin,  Drake,  Ferrv,  Hendersm.  How 
ard,  Morrill  (VU,  Patterson  (N.  II.),  Pomeroy,  Uaoisey, 
Sherman.  Stewart,  Sumner,  Thaver.  Tipton,  Willuy,  Wil- 
liam?, Wilson  and  Yates— 94. 

Nays  —  Messrs.  Anthony,  Bayard,  Buokalow,  Davis, 
Dixon,  Doolittle,  Edmunds,  Fesseuden,  Fowler,  Froling- 
huysen,  Grimes,  Hendricks,  Howe,  Johnson,  McCreerv, 
Morgan,  Morton.  Norton,  Patterson  (Tenn.),  lioss,  Sauls- 
burv,  Sprague,  Trumbull,  Van  Winkle  and  Vickers  -25. 

The  question  recurred  on  the  order  offered  by  Sena- 
tor Stewart,  and 

On  motion  of  Senator  JOHNSON,  it  was  amended 
by  striking  out  the  word  "one"  in  the  first  line  and 
Inserting  '"two." 

Mr.  Manager  WILLIAMS  suggested  that  the  order 
would  leave  the  matter  substantially  as  it  stood  before, 
as  but  one  of  the  managers  was  prepared  with  a 
printed  argument.  If  it  was  amended  so  as  to  allow 
them  to  file  written  or  printed  arguments,  it  would  be 
satisfactory. 

On  motion  of  Senator  SHERMAN,  the  order  was  so 
modified. 

Senator  GRIMES  inquired  how  it  was  possible  for 
the  counsel  for  the  respondent,  if  the  printed  or 
written  arguments  were  filed  to-day,  to  examine  them 
to  as  to  reply  to-morrow  morning. 

Senator  HOWARD— It  is  not  necessary. 

Mr.  CORBETT  moved  to  strike  out  the  word  "an- 
other" and  insert  the  word  "two"  before  the  words 
"of  the  President's  counsel." 

Mr.  EVARTS— Mr.  Chief  Justice  and  Senators:— 
Will  you  allow  me  to  say  one  word  on  this  question? 
As  the  rule  now  stands,  two  of  the  President's  counsel 
are  permitted  to  make  oral  argr.meuts.  By  the 
amendment,  without  the  modification  of  inserting 
•'two"  instead  of  "another,"  we  understand  that  three 
of  the  President's  conusel  will  be  enabled  to  make 
oral  arguments  to  the  Senate.  That  is  as  many  ae 
tinder  the  circumstances  cc  uld  wish,  or  oc  enabled  to 
do  so. 

At  the  suggestion  of  Mr.  Trumbull,  Senator  COR- 
BETT withdrew  his  amendment. 

Mr.  STEVENS— Mr.  President,  this  woald  embar- 
rass the  managers  very  much.  Would  it  ant  do  so 
that  the  managers  and  counsel  of  ttie  President  may 
file  written  or  printed  arguments  between  this  time 
and  the  meeting  of  the  court  to-morrow?  That  would 
relieve  us  from  the  difficulty. 

Senator  CONNESS,  at  the  instance,  he  said,  of  one 
of  the  managers,  moved  to  amend  by  striking  out  the 
words,  "before  the  adjournment,  to-day,"  and  insert- 
ing, "before  noon  to-morrow.  "   Aereed  to. 

Senator  HENDERSON  offered  the  following  sub- 
stitute :— Provided,  That  all  the  managers  not  deliver- 
ing oral  arguments,  mav  be  permitted  to  file  written 
arguments  at  any  time  before  the  24th  instant,  and 
the  counsel  for  the  President  not  making  oral  argu- 
ments may  file  written  arguments  at  any  time  before 
eleven  o'clock  on  Monday,  the  '27th  instant. 

Senator  THAYER  moved  to  lay  the  whole  subject 
on  the  table.  Rejected.   Yeas,  13;  nays,  '61. 

Mr.  NELSON,  of  the  President's  counsel,  said  he 
had  felt  an  irresistible  repugnance  to  say  anything  to 
the  Senate  on  this  subject.  He  was  averse  to  ad- 
dressing an  unwilling  audience — the  Senate  having 
indicated  by  ruie  that  they  were  unwilling  to  allow 
any  further  argument  thereof.  The  President's  coun- 
sel's, by  consent  of  the  rest,  had  assumed  the  direction 
of  the  case,  and  to  them  had  been  committed  the 
task  of  arguing  it.  Ae  the  probabilities  were  now, 
however,  it  was  not  likely  that  Mr.  Stanbery  would 
he  able  to  make  the  final  argument,  and  he  (Sir.  Nel- 
son) would  ask  permission  to  address  the  Senate  on 
the  side  of  the  President. 

He  thought  the  rule  should  be  so  enlarged  as  to 
allow  the  privilege  to  all  of  the  President's  counsel 
who  chose  to  exercise  it.  Under  the  circumstances, 
they  had  not  prepared  written  arguments,  and  it  was 
too  late  now  to  do  so.  He  was  prepared  from  memo- 
randa, however,  to  make  an  oral  argument,  and 
hoped  he  would  be  allowed  to  do  so.  He  had  lived 
too  long  to  be  animated  by  any  spirit  of  idle  vanity  in 
making  this  request.  He  was  aware  that  sometimes 
more  was  gained  by  silence  than  by  speech.  He  was 
satisried  that  the  President  desired  that  the  case 
should  be  argued  by  all  the  counsel,  and  he  had  no 
objections  that  the  same  privileges  should  be  extended 
to  all  the  managers.  In  the  case  of  the  impeachment 
of  Judge  Chase,  six  managers  and  five  counsel  were 
heard.  He  trusted  that  in  such  a  momentous  case,  no 
limit  would  be  placed  on  the  argument. 


Senator  HOWARD  inquired  whether  the  proper 
construction  of  the  amendment  of  the  Senator  from 
Missouri  (Mr.  Henderson),  would  not  leave  the  door 
open  and  repeal  tbe  twenty-first  rule;  in  short, 
whether  it  would  not  allow  all  the  counsel  on  the  part 
of  the  accused  and  all  the  managers,  should  they  see 
fit,  to  make  oral  arguments  on  the  final  summing  up. 

Senator  CONNESS  proposed,  in  order  to  make  it 
entirely  clear,  to  insert  in  the  amendment  the  words, 
"  subject  to  the  twenty-first  rule." 

The  proposition  was  agreed  to. 

Senator  TRUMBULL  moved  the  following  as  a  sub- 
stitute :— 

Ordered,  That  as  many  managers  and  of  counsel  for 
the  President  as  desire  to  do  so  be  permitted  to  file 
arguments  or  to  address  the  Senate  orally. 

The  substitute  was  agreed  to.  Yeas,  29;  nays,  20, 
as  follows  :— 

Ykas.— Messrs.  Anthony,  Buckalew,  Conkling,  Cragin, 
Davis,  Doolittle,  Edmunds,  Perry,  Fesseuden,  Fowler. 
Grimes,  Henderson,  Hendricks,  Johnson.  McCreery,  Mor- 
rill (Me.),  Norton,  Patterson  (N.  H.),  Patterson  (Tenn.), 
Ramsey,  Salisbury,  Sherman,  Sprague,  Tipton,  Trumbull, 
Van  Winkle,  Vickers,  Willey  and  V  ates— 29. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler,  Conncss, 
Corbett,  Dixon,  Drake,  Freliughuysen,  Harlan,  Howard. 
Howe.  Morgan,  Morrill  (YO,  Morton,  Pomeroy,  Ross, 
Stewart,  Sumner,  Thayer,  and  Williams— 20. 

Senator  BUCKALEW  moved  to  amend  the  substi- 
tute by  adding  to  it  the  following  words:— "But  the 
concluding  oral  argument  shall  be  made  by  one  mana- 
ger, as  provided  by  the  twenty-first  rule." 

Various  other  amendments  were  offered  and  voted 
down,  and  finally,  after  nearly  two  hours  spent  in  at- 
tempts to  settle  "the  question,  the  substitute  offered  by 
Senator  Trumbull,  as  amended  on  motion  of  Senator 
Buckalew  was  adopted  instead  of  the  original  order. 

Mr.  Manager  BOUTWELL,  then,  at  ten  minutes 
before  one  o'clock,  proceeded  to  make  his  argument 
to  the  Senate. 

Manager  Boutwell's  Argument. 

Mr.  President,  Senators:— The  importance  of  this  oc- 
casion is  due  to  the  unexampled  circumstance  that 
the  Chief  Magistrate  of  the  principal  republic  of  the 
world  is  on  trial  upon  the  charge  that  he  is  guilty  of  hi^h 
crimes  and  misdemeanors  in  office.  The  solemnity  of  rhis 
occasion  is  due  to  the  circumstance  that  this  trial  is  a  new 
test  of  our  public  national  virtue  and  also  of  the  Strength 
and  vigor  of  popular  government.  The  trial  of  a  great  crimi- 
nal is  not  an  extraordinary  event— even  when  followed  by 
conviction  and  the  severest  penalty  known  to  the  laws. 
This  respondent  is  not  to  be  deprived  of  life,  liberty ,  or 
property.  The  object  of  this  proceeding  is  not  the  puui  h- 
ment  of  the  offender  but  the  safety  of  the  State.  As  tho 
daily  life  of  the  wise  and  just  magistrate  is  an  example  for 
good,  cheering,  encouraging,  and  strengthening  all  others, 
so  the  trial  and  conviction  of  a  dishonest  or  an  unfaithful 
officer  is  a  warning  to  all  men,  especial^  to  Buch  as  occupy 
places  of  public  trust. 

The  issues  of  record  between  the  House  of  Representa- 
aud  Andrew  Johnson,  President  of  the  United  States,  are 
technical  and  limited.  We  have  met  the  issues,  and,  as 
we  believe,  maintained  the  cause  of  the  House  of  Repre- 
sentatives by  evidence,  direct,  clear  and  conclusive.  Those 
issues  require  you  to  ascertain  and  declare  whether  An- 
drew Johnson,  President  ot  the  United  States,  is  guilty  of 
high  crimes  and  misdemeanors  as  set  forth  in  the  several 
articles  of  impeachment  exhibited  against  him,  and  espe- 
cially whether  he  has  violated  the  laws  or  the  Constitution 
of  the  country  iu  the  attempt  which  he  made  on  the  21st 
of  February  last,  to  remove  Edwin  M.  Stanton  from  the 
office  of  Secretary  for  the  Department  of  War,  and  to  ap- 
point Lorenzo  Thomas  Secretary  of  War  cut  interim. 

These  are  the  issues  disclosed  by  the  record.  They  ap- 
pear in  the  statement  to  be  limited  in  their  nature  and 
character;  but  your  final  action  thereon  involves  and  set- 
tles questions  of  public  policy  of  greater  magnitude  than 
any  considered  in  the  political  or  judicial  proceedings  of 
the  country  since  the  adoption  of  the  Constitution. 

Mr.  Johnson  attempts  to  defend  his  conduct  in  the  mat- 
ter of  the  removal  of  Mr.  Stanton  by  an  assertion  of  "tho 
power  at  any  and  all  times  of  removing  from  office  all 
executive  officers  for  cause  to  be  judged  of  by  the  President 
alone." 

This  claim  manifestly  extends  to  the  officers  of  the  army 
and  of  the  navy,  of  the  civil  and  the  diplomatic  service. 
In  this  claim  he  assumes  and  demands  for  himself  and  for 
all  his  successors  absolute  control  over  the  vast  and  yearly 
increasing  patronage  of  this  government.  This  claim  has 
never  been  beforo  asserted,  and  surely  it  has  never  been 
sanctioned;  nor  is  there  a  law  or  usage  which  furnishes 
any  ground  for  justification,  even  the  least. 

Heretofore  the  Senate  has  always  been  consulted  in  re- 
gard to  appointments,  and  during  the  sessions  of  the  Senate 
it  has  always  been  consulted  in  regard  to  removals  from 
office.  The  claim  now  made,  if  sanctioned,  strips  the 
Senate. of  all  practical  power  in  the  premises,  and  leaves 
the  patronage  of  otlice,  the  revenues  and  expenditures  of  the 
country  in  the  hands  ot  the  President  alone.  Who  doeB 
not  see  that  the  powers  of  the  Senate  to  act  upon  and  con- 
firm a  nomHtotion  is  a  barren  power,  as  a  means  of  protect- 
ing the  public  interests,  if  the  person  so  confirmed  may  be 
removed  from  hia  office  at  once  or  without  the  advice  and 
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consent  of  the  Senate?  If  this  claim  shall  be  conceded  the 
President  is  clothed  with  power  to  remove  every  person 
who  refuses  to  become  his  instrument. 

An  evil-minded  President  may  remove  all  loyal  and  pa- 
triotic officers  from  the  army,  the  navy,  the  civil  and  the 
diplomatic  service,  and  nominate  only  his  adherents  and 
friends.  None  but  his  friends  can  remain  in  office ;  none 
but  his  friends  can  be  appointed  to  office.  What  security 
remains  for  the  fidelity  of  the  army  and  the  navy  ?  What 
security  for  the  collection  of  the  public  revenues  ?  What 
accountability  remains  in  any  branch  of  the  public 
service?  Every  public  officer  is  henceforth  a  mere  depend- 
ent upon  the  Executive.  Heretofore  the  Senate  could  say 
to  the  President  you  shall  not  remove  a  laitnful,  honest 
public  officer.  This  power  the  Senate  has  possessed  and 
exercised  for  nearly  eighty  years,  under  and  by  virtue  of 
express  authority  grauted  in  the  Constitution.  Is  this  au- 
thoritj-  to  be  surrendered?  Is  this  power  of  the  Senate, 
this  perogative  we  may  almost  call  it,  to  be  abandoned? 
Has  the  country,  has  the  Senate,  in  the  exercise  of  its  legis- 
lative, executive,  or  judicial  functions,  fully  considered 
these  broader  and  graver  issues  touching  and  affecting 
vitally  our  institutions  and  system  of  government? 

The  House  of  Representatives  has  brought  Andrew  John- 
eon,  President  of  the  United  States,  to  the  bar  of  this  august 
tribunal,  and  has  here  charged  him  with  high  crimes  and 
misdemeanors  in  office.  He  meets  the  charge  by  denying 
and  assailing  the  ancient,  undoubted,  constitutional  pow- 
ers of  the  Senate.  This  is  the  grave,  national,  historical, 
constitutional  issue.  When  you  decide  the  issues  of  record, 
which  appear  narrow  and  technical,  you  decide  these 
greater  issues  also. 

The  mauaeers  on  the  part  of  the  House  of  Representa- 
tive-, as  time  and  their  abilities  may  permit,  intend  to 
deal  with  their  criminal  and  with  these,  his  crimes,  and 
also  to  examine  the  constitutional  powers  of  the  President 
and  of  the  fienate.  I  shall  first  invite  your  attention, 
Senators,  to  the  laet-mentioued  topics. 

It  is  necessary,  in  this  discussion,  to  consider  the  charac- 
ter of  the  government,  aud  especially  the  distribution  of 
powers  and  the  limitations  placed  by  the  Constitution 
upon  the  executive,  judicial,  and  legislative  departments. 

The  tenth  amendment  to  the  Constitution  provides  that 
"the  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people." 

This  provision  is  not  to  be  so  construed  as  to  defeat  the 
objects  for  which  the  Constitution  itself  was  established; 
and  it  follows,  necessarily,  that  the  three  dapartmeuts  of 
the  government  uossess  sufficient  power,  collectively,  to 
accomplish  those  objects. 

It  will  be  seen  from  an  examination  of  the  grants  of 
power  made  to  the  several  departments  of  the  government 
that  there  is  a  difference  in  the  phraseology  employed,  and 
that  the  legislative  branch  alone  is  intrusted  with  discre- 
tionary authority.  The  first  section  of  the  first  article 
provides  that  "all  legislative  powers  herein  granted  shall 
be  vested  in  a  Congress  of  the  United  States,  which  shall 
consist  of  a  Senate  and  House  of  Representatives." 

The  first  section  of  the  second  article  provides  that  "the 
executive  power  shall  be  vested  in  a  President  of  the 
United  States  of  America;"  and  the  first  section  of  the 
third  article  provides  that  "the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and 
in  such  inferior  courts  as  the  Congress  may.  from  time  to 
time,  ordain  and  establish.'.'  The  words  "herein  granted." 
as  used  in  the  first  section  of  the  first  article  of  the  Consti- 
tution, are  of  themselves  words  of  limitation  upon  the 
legislative  powers  of  Congress,  confining  those  powers 
Within  the  authority  expressed  in  the  Constitution.  The 
absence  of  those  words  in  the  provisions  relating  to  the  exe- 
cutive and  judicial  departments  do  not,  as  might  at  first 
be  supposed,  justify  the  inference  chat  unlimited  authority 
is  conferred  upon  those  departments.  An  examination  of 
the  Constitution  shows  that  the  executive  and  judicial 
departments  have  no  inherent  vigor  by  which,  under  the 
Constitution,  they  are  enabled  to  perform  the  functions 
delegated  to  th<  m,  while  the  legislative  department,  in 
noticable  contrast,  is  clothed  with  authority  "to  make  all 
laws  which  shall  be  necessary  aud  proper  for  carrying  into 
execution  the  forogoiug  powers,  ana  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the 
United  Statts,  or  any  department  or  oj/i<-er  thereof." 

By  virtue  of  this  provision  the  Constitution  devolves 
upon  Congress  the  duty  of  providing  by  legislation  for 
the  lull  execution,  not  only  of  the  powers  vested  in  Con- 
gress, but  also  of  providing  by  legislation  for  the  execu- 
tion of  those  power*  which,  by  the  Constitution  are  vested 
in  the  executive  and  judicial  departments.  The  legisla- 
tive department  has  original  power  derived  from  the  Con- 
stitution, bv  which  it  can  set  and  keep  itself  in  motion  as 
a  branch  of  the  government,  while  the  executive  and  ju- 
dicial departments  have  no  self-executing  constitutional 
capacity,  but  are  constantly  dependent  upon  the  legisla- 
tive department.  Nor  does  it  tollow,  as  might  upon  slight 
attention  be  assumed,  that  the  executive  power  given  to 
the  1 'resident  is  an  unlimited  power,  or  that  it  answers  or 
corresponds  to  the  powers  which  have  been  or  may  be  ex- 
ercited  by  the  executive  of  any  other  government.  The 
President  of  the  United  States  is  not  ondowed  by  the  Con- 
titutiou  with  the  executive  power  which  was  posses-Bed 
by  Henry  VIII  or  Queen  Elizabeth,  or  by  any  ruler  in  any 
other  country  or  time,  but  only  with  the  power  expressly 
granted  to  him  by  tho  Constitution,  and  with  such  other 
p^wer*  as  have  been  conferred  upon  him  by  Congress,  for 
the  purpose  of  carrying  into  effect  the  powers  which  are 
granted  to  the  President  by  tno  Constitutio'ri.  Hence  it 
may  Ih;  asserted  that  whenever  the  President  attempts  to 
exercise  any  power,  ho  must,  if  his  right  bo  questioned. 


find  a  specific  authority  in  the  Constitution  or  laws.  By 
the  Constitution  he  is  Commander-in-Chief  of  the  army 
and  navv ;  but  it  is  for  Congress  to  decide,  in  the  firs! 
place,  whether  there  shall  be  an  army  or  navy,  and  the 
President  must  command  the  army  or  navy  as  it  is  created 
by  Congress,  and  subject,  as  is  every  other  officer  of  the 
army,  to  such  rules  and  regulations  as  Congress  may  from 
time  to  time  establish. 

The  President  "may  require  the  opinion  in  writing  of 
the  principal  olficer  in  each  of  the  executive  departments 
upon  any  subject  relating  to  the  duties  of  their  respective 
offices,"  but  the  executive  offices  themselves  are  created 
by  Congress,  and  the  duties  of  each  officer  are  prescribed 
by  law.  In  fine,  the  power  to  set  the  government  in  rru> 
tion  and  to  keep  it  in  motion  is  lodged  exclusively  in  Cor*, 
gress,  under  the  provisions  of  the  Constitution. 

By  our  system  of  government  the  sovereignty  is  in  the 
people  of  the  United  States,  and  that  sovereignty  is  fully 
expressed  in  the  preamble  to  the  Constitution.  By  the 
Constitution  the  people  have  vested  discretionary  power- 
limited,  it  is  true— in  the  Congress  of  the  United  States., 
while  they  bave  denied  to  the  executive  and  judicial  de* 
partments  all  discretionary  or  implied  power  whatever. 

The  nature  and  extent  of  the  powers  conferred  bv  the 
Constitution  upon  Congress  have  been  clearlv  and  fully  set 
forth  by  the  Supreme  Court.  (McCulloch  vs".  the  State  of 
Maryland,  4th  Wheaton,  pp.  409  and  420.)  The  court,  in 
speaking  of  the  power  of  Congress,  says :--"  1  he  govern- 
ment which  has  a  right  to  do  an  act,  and  has  imposed  on 
it  the  duty  of  performing  that  act,  must,  according  to  the 
dictates  of  reason,  be  allowed  to  select  the  means."  Again, 
they  say :— "We  admit,  as  all  must  admit,  that  the  powers 
of  the  government  are  limited,  and  that  these  limits  are 
not  to  be  transcended ;  but  we  think  the  Bound  construc- 
tion of  the  Constituion  must  allow  to  the  National  Legisla- 
ture that  discretion,  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  into  execution, 
which  will  enable  that  body  to  perform  the  high  duties 
assigned  to  it  in  the  manner  most  beneficial  to  the  people. 

If  the  thing  be  legitimate,  let  it  be  within  the  scope  of 
the  Constitution,  and  all  means  which  are  appropriate, 
which  are  plainly  adapted  to  the  end,  which  are  not  pro- 
hibited, and  consistent  with  the  letter  and  spirit  of  the 
Constitution,  are  constitutional." 

It  is  also  worthy  of  remark,  in  this  connection,  that  trt^ 
article  which  confers  legislative  powers  upon  the  Congress 
of  the  United  States  declares  that  ^legislative  powers 
herein  granted,  that  is,  granted  in  the  Constitution,  shall 
be  vested  in  the  Congress  of  the  United  States;  while  ia 
the  section  relating  to  the  powers  of  the  President  it  is  de- 
clared that  the  executive  power  shall  be  vested  in  a  Presi- 
dent of  the  United  States  of  America.  The  inference 
from  this  distinction  is  in  harmony  with  what  has  been 
previously  stated.  "The  executive  power"  spoken  of  ip 
that  which  is  conferred  upon  the  President  by  the  Consti- 
tution, and  is  limited  by  the  terms  of  the  Constitution,  and 
it  must  be  exercised  in  the  manner  prescribed  by  the  Con- 
stitution. The  words  used  are  to  be  interpreted  according 
to  their  ordinary  meaning. 

It  is  also  worthy  of  remark  that  the  Constitution,  fn 
terms,  denies  to  Congress  yarious  legislative  powers  spec*- 
fied.  It  denies  also  to  the  United  States  various  powers, 
and  various  powers  enumerated  are  likewise  denied  to 
the  States.  There  is  but  one  denial  of  power  to  the  Presi- 
dent, and  that  is  a  limitation  of  an  express  power  granted. 
The  single  instance  of  a  denial  of  power  to  the  President 
is  in  that  provision  of  the  Constitution  wherein  he  is  au- 
thorized "to  grant  reprieves  and  pardons  for  offenses 
against  the  United  States,  except  in  cases  of  impeach- 
ment." As  the  powers  granted  to  the  President  are  spe- 
cified,  and  as  he  takes  nothing  by  implication  or  inference, 
there  was  no  occasion  to  enumerate  or  recite  powers  not 
delegated  to  him.  As  the  Constitution  clothes  Congress 
w  ith  powers  of  legislation  which  are  ample  for  all  the  ne- 
cessities of  national  life,  wherein  there  is  opportunity  for 
the  exercise  of  a  wide  discretion,  it  was  necessary  to  spe- 
cify such  powers  as  are  prohibited  to  Congress.  The 
powers  of  Congress  are  ascertained  by  considering  aB  well 
what  is  prohibited  and  what  is  granted:  while  the  powers 
of  the  Executive  are  to  be  ascertained  clearlv  aud  fully  by 
what  is  granted.  Where  there  is  nothing  left  to  inference, 
implication,  or  discretion,  there  is  no  necessity  for 
clauses  or  provisions  of  inhibition.  In  the  single  case  of 
the  grant  of  the  full  power  of  pardon  to  the  Presi- 
dent, a  power  unlimited  in  its  very  nature,  the  denial  of 
the  power  to  pardon  in  case  of  impeachment  boc am e  ne- 
cessary. This  example  fully  illustrates  and  establishes 
the  position  to  which  I  now  ask  your  aBseut.  If  this  view 
be  correct  it  follows  necessarily,  as  has  been  before  stated, 
that  the  President,  acting  under  the  Constitution,  can  ex- 
ercise those  powers  only  which  are  specifically  conferred 
upon  him,  and  can  take  nothing  by  construction,  by  inv 
plication,  or  by  what  is  sometimes  termed  tho  necessity  of 
the  caso. 

But  in  every  government  there  should  be  in  its  Consti- 
tution capacity  to  adapt  #he  administration  of  affairs  to 
the  changing  conditions  of  national  life.  In  the  Govern- 
ment of  the  United  States  this  capacity  is  found  in  (Jon- 
gress,  in  virtue  of  tho  provision  already  quoted,  by  which 
Congress  is  authorized  "to  make  all  laws  which  shall  bo 
necessary  and  proper  for  carryiug  into  execution  the  fore- 
going powers,  [i.  e..  the  powers  given  to  Congress),  and  all 
other  powerB  vested  by  thiB  Constitution  in  tho  Govern- 
ment of  tho  United  States,  or  in  any  department  or  officer 
thereof." 

It  la  mado  the  duty  of  the  President,  "from  time  to  time, 
to  give  to  the  Congress  information  of  the  state  of  the 
Union,  and  recommend  to  their  consideration  such  mea- 
sures as  bo  shall  judge  necessary  and  expedient." 
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Provision  iB  also  made  in  the  Constitution  for  his  co-ope- 
ration in  the  enactment  of  laws.  Thus  it  is  in  his  power 
to  lay  before  Congress  the  reasons  which,  in  his  opinion, 
may  at  any  time  exist  for  legislative  action  in  aid  of  the 
executive  powers  conferred  by  the  Constitution  upon  the 
President;  and  under  the  ample  legislative  powers  secured 
to  Congress  by  the  provision  already  quoted,  there  is  no 
reason  in  the  nature  of  the  government  why  the  constitu- 
tional and  lawful  powers  ot  the  Executive  may  not  be 
made  adequate  to  evcrv  emergency  of  the  country.  In 
fine,  the  President  may  be  said  to  be  governed  by  the  prin- 
ciples which  govern  the  judge  in  a  court  of  law.  He  must 
take  the  law  and  administer  it  as  he  finds  it.  without  any 
inquiry  on  his  part  as  to  the  wisdom  of  the  legislation. 
So  the  President,  with  reference  to  the  measure  of  his 
own  powers,  must  take  the  Constitution  and  the  laws  of 
the  country  as  they  are,  and  be  governed  strictly  by  them. 
Jf,  In  any  particular,  by  implication  or  construction, 
he  assumes  and  exercises  authority  not  granted  to  him  by 
the  Constitution  or  the  laws,  he  violates  his  oath  of  office, 
by  which,  under  the  Constitution,  it  is  made  his  duty  "to 
take  care  that  the  laws  be  luithfully  executed,"  whicli  im- 
plies necessarily  that  he  can  go  into  no  inquiry  as  to  whe- 
ther the  laws  are  expedient  or  otherwise;  nor  is  it  within 
his  province,  in  the  execution  of  the  law,  to  consider  whe- 
ther it  is  constitutional.  In  his  communications  to  Con- 
gress he  may  consider  and  discuss  the  constitutionality  of 
existing  or  proposed  legislation,  and  when  a  bill  is  passed 
by  the  two  Houses  and  submitted  to  him  for  approval,  he 
may,  if  in  his  opinion  the  same  is  unconstitutional,  return 
it  to  the  House  in  which  it  originated,  with  his  reasons. 
In  the  performance  of  these  duties  he  exhausts  his  con- 
stitutional power  in  the  work  of  legislation.  If,  notwith- 
standing his  objections,  Congress,  by  a  two-thirds  majority 
in  each  House,  shall  pass  the  bill,  it  is  then  the  duty  of  the 
President  to  obey  and  execute  it,  as  it  is  his  duty  to  obey 
and  execute  all  laws  which  he  or  his  predecessors  may 
have  approved. 

If  a  l»w  be  in  fact  unconstitutional  it  may  be  repealed  by 
Congress,  or  it  may,  when  a  case  duly  arises,  be  annulled 
in  its  unconstitutional  features  by  the  Supreme  Court 
Of  the  I'nitcd  States.  The  repeal  of  the  law  is 
a  legislative  act;  the  declaration  by  the  court 
that  it  is  unconstitutional  is  a  judicial  act;  but 
the  power  to  repeal,  or  to  annul,  or  to  set  aside 
a  law  of  the  United  States,  is  in  no  aspect  of  the  case 
an  executive  power.  It  is  made  the  duty  of  the  Execu- 
te e  to  take  care  that  the  laws  be  faithfully  executed— an 
injunction  w  hollv  inconsistent  with  the  theory  that  it  is 
in  the  power  of  the  executive  to  repeal,  or  annul,  or  dis- 
pense with  the  laws  of  the  land.  To  the  President  in  the 
performance  of  his  executive  duties  all  laws  are  alike.  He 
Can  enter  into  no  inquiry  as  to  their  expediency  or  consti- 
tutionality. All  Jaws  are  presumed  to  be  constitutional, 
ond  whether  in  fact  constitutional  or  not,  it  is  the  duty  of 
the  Executive  so  to  regard  them  while  they  have  the  form 
of  law.  When  a  statute  is  repealed  for  its  unconstitu- 
tionality, or  for  any  other  reason,  it  ceases  to  be  a  law  in 
form  and  in  fact.  When  a  statute  is  annulle*d  in  whole  or 
in  part  by  the  opinion  of  a  competent  judicial  tribunal, 
from  that  moment  it  ceases  to  be  law.  Hut  the  respondent 
and  the  counsel  for  the  respondent  will  seek  in  vain  for 
any  authority  or  color  of  authority  in  the  Constitution  or 
the  laws  of  the  country  by  which  the  President  is  clothed 
with  the  power  to  make  any  distinction  upon  his  own 
judgment,  or  upon  the  judgment  of  any  friends  or  advisers. 
Whether  private  or  official  penons,  between  the  several 
statutes  ot  the  country,  vach  and  every  one  of  which  he 
is,  by  the  Constitution  and  by  his  oath  of  office,  required 
faithfully  to  execute.  Hence  it  follows  that  the  crime  of 
the  I'reside'iit  is  not,  either  in  factor  as  set  forth  in  the 
articles  ot  impeachment,  that  he  has  violated  a  constitu- 
tional law;  but  his  crime  is  that  he  has  violated  a  law, 
and  in  his  defense  no  iuquiry  can  be  made  whether  the 
law  is  constitutional ;  for  innsmuch  as  he  has  no  constitu- 
tional power  to  inquire  for  himself  whether  the  law  was 
constitutional  or  not,  so  it  is  no  excuse  for  him  that  he  did 
unlaw  fully  so  inquire  and  came  to  the  conclusion  that  the 
law  was  unconstitutional. 

It  follows,  from  the  authorities  already  quoted,  and  the 
Positions  lounded  thereon,  that  there  can  be  no  inquiry 
here  and  now  hy  this  tribunal  whether  the  act  in  question 
—the  act  entitled  "An  act  regulating  the  tenure  of  certain 
civil  offices"— is  in  fact  constitutional  or  not.  It  was  and 
is  the  law  of  the  land.  It  was  enacted  by  a  strict  adhe- 
rence to  constitutional  forms,  it  was,  and  is,  binding  upon 
all  the  officers  and  departments  of  the  government.  The 
Senate,  for  the  purpose  of  deciding  whether  the  respon- 
dent is  innocent  or  guilty,  can  enter  into  no  inquiry  as  to 
the  constitutionality  of  the  act,  which  it  was  the  Presi- 
dent s  duty  to  execute,  and  which,  upon  his  own  answer, 
and  by  repeated  official  confessions  and  admissions,  he  iu- 
tentionallv,  wilfully,  deliberately  set  aside  and  violated. 

If  the  President,  in  the  discharge  of  his  duty  "to  take 
Care  that  the  laws  be  faithfully  executed,"  may  inquire 
Whether  the  laws  are  constitutional,  and  execute  those 
only  which  he  believes  to  be  so,  then,  for  tVo  purposes  of 
government,  his  will  or  opinion  is  substituted  for  the  ac- 
tion ot  the  law-making  power,  and  the  government  is  no 
longer  a  government  of  laws,  but  the  government  of  one 
man.  1  his  In  also  true,  it  when  arraigned,  he  mavjns- 
tily  by  show  ing  that  he  has  acted  upon  advice  that  the 
law  w  as  unconstitutional.  Further,  if  the  Senate,  sitting 
for  the  trial  of  the  President,  mav  inquire>and  decide  whe- 
ther the  law  is  in  fact  constitutional,  and  convict  the  Pre- 
sident it  he  has  violated  an  act  believed  to  be  constitu- 
tional, and  acquit  him  if  the  Senate  think  the  law  uncon- 
stitutional, then  the  President  is  in  fact  tried  for  his  judg- 
ment, to  be  acquitted  it,  in  the  opinion  of  the  Senate,  it 


was  a  correct  judgment,  and  convicted  if,  in  the  opinion 
of  the  Senate,  his  judgment  was  erroneous,  This  dt-cti  ine 
offends  every  principle  of  justice.  His  offense  is,  that  he 
intentionally  violated  a  law.  Knowing  its  terms  and  re- 
quirements, he  disregarded  them. 

With  deference  I  maintain  still  further,  that  it  is  not 
the  right  of  any  Senator  In  this  trial  to  be  governed  by  any 
opinion  he  may  entei  tain  of  the  constitutionality  or  ex- 
pediency of  the  law  in  question.  For  the  purposes  of 
this  trial  the  statuto  which  the  President,  upon 
his  own  confession,  has  repeatedly  violated  is  the 
law  of  the  laud.  His  crime  Is,  that  he  has  vio- 
lated the  law.  It  has  not  been  repealed  by  Con- 
gress; it  has  not  been  annulled  by  the  Supreme  Court;  it 
stands  upon  the  statute-book  as  ihc  law  ;  and  for  the  pur- 
poses of  this  trial  it  is  to  be  treated  bv  every  Senator  as  a 
constitutional  law.  Otherwise  it  follows  that  the  Presi- 
dent of  the  United  States,  support*  d  by  a  minority  exceed- 
ing by  one  a  third  of  this  Senate,  may  sot  aeide,  disregard, 
and  violate  all  the  laws  of  the  land.  It  is  nothing  to  this 
respondent,  it  is  nothing  to  this  Senate,  sitting  hero  as  a 
tribunal  to  trv  and  judge  this  respondent,  that  the  Senators 
participated  in  the  passage  of  the  act,  or  that  the  respoiw 
dent,  in  thr  exercise  of  a  constitutional  power,  returned 
the  hill  to  the  Senate  with  his  objections  thereto.  The  net 
itself  is  as  binding,  is  as  constitutional,  is  as  sacred  in  tlvo 
eye  of  the  Constitution  as  the  acts  that  were  passed  at  the 
first  session  of  the  first  Congress.  If  the  President  may 
refuse  to  execute  a  law  because  in  his  opinion  it  is  uncon- 
stitutional, or  for  the  reason  that,  In  the  judgment  of  his 
friends  and  advisers,  it  is  unconstitutional,  then  ho  and 
his  successors  in  office  may  refuse  to  execute  any  statute 
the  constitutionality  of  which  has  not  been  affirmatively 
settled  by  the  Supreme  Court  of  the  United  States.  If  a 
minoiity,  exceeding  one-third  of  this  Senate  bv  one.  may 
relieve  the  President  from  all  responsibility  for  this  viohs- 
tion  of  his  oath  of  office,  because  they  concur  with  him  in 
the  opinion  that  this  legislation  is  either  unconstitutional 
or  of  doubtful  constitutionality,  then  there  is  no  security 
for  the  execution  of  the  laws.  The  constitutional  in- 
junction upon  the  President  is  to  take  care  that 
the  laws  be  faithfully  executed ;  and  upon  him 
no  power  whatsoever  is  conferred  by  the 
Constitution  to  inquire  whether  the  law  that  he  is  charged 
to  execute  is  or  is  not  constitutional.  The  constitutional 
injunction  upon  you,  in  your  present  capacity,  is  to  hold 
the  respondent  faithfully  to  the  execution  of  the  constitiN 
tional  trusts  and  duties  imposed  upon  him.  If  he  wilfully 
disregards  the  obligation  resting  upon  him,  to  take  care 
that  the  laws  be  faithfully  executed,  then  the  constitlk* 
tional  duty  imposed  upon  you  is  to  convict  him  of  the 
crime  of  v  ilfullv  disregarding  the  laws  of  the  land  and 
violating  his  oath  cf  office. 

I  indulge,  Senators,  in  great  plainness  of  speech,  and  pirn, 
sue  a  line  of  remark  whicli,  were  the  subject  less  important 
or  the  duty  resting  upon  us  less  solemn,  I  should  studiously 
avoid.  Hut  I  speak  w  ith  every  feeling  and  sentiment  of 
respect  for  this  body  and  this  place  ot  which  my  nature 
is  capable,  in  my  boyhood,  from  the  gallery  of  the  old 
Chamber  of  tho  "Senate,  I  looked,  not  with  admiration 
merely,  but  with  something  of  awe  upon  the 
men  of  that  generation  who  were  then  in  the 
seats  which  you  now  fill.  Time  and  experience  may  haue 
modified  and  chastened  those  impressions,  hut  they  are 
not,  they  can  not,  be  obliterated.  They  will  remain  with 
me  w  hile  life  remains.  Hut,  with  my  convictions  of  my 
own  duty,  with  my  convictions  of  your  duty,  with  my 
convictions  of  the  danger,  the  imminent  peril  to  our  coun- 
try if  you  shoi. Id  not  render  a  jndsuu'nt  of  guilty  against 
this  respondent.  1  have  no  alternative  but  to  speak  with 
all  the  plainness  and  directness  which  the  most  earnest 
convictions  of  the  truth  of  what  I  utter  can  inspire. 

Nor  can  the  President  prove  or  plead  the  motive  by 
which  he  professes  to  have  been  governed  in  his  violation 
of  the  laws  of  the  country.  Where  a  positive  specific  duty 
is  imposed  upon  a  public  officer,  his  motives  cannot  be 
good  if  he  wilfully  neglects  or  refuses  to  discharge  his  duty 
in  the  manner  in  which  it  is  imposed  upon  him.  In  other 
words,  it  is  not  possible  for  a  public  oiheer,  and  especially 
the  President  of  the  I'nited  States,  who  is  under  a  special 
constitutional  injunction  to  discharge  his  duty  faithfully, 
to  have  any  motive  except  a  bad  motive,  if  he  wilfully  vio- 
lates his  duty.  A  judge,  to  lie  sure,  in  the  exercise  of  a 
discretionary  power,  as  in  imposing  a  sentence  upon  a 
criminal  where  the  penalty  is  not  specific,  may  err  m  the 
exercise  of  that  discretion  and  plead  properly  his  good  mo- 
tives in  the  discharge  of  hie  duty.  That  is,  he  may  say 
that  he  intended,  under  the  law.  to  impose  a  proper 
penalty;  and  inasmuch  as  that  was  his  intention,  though 
all  other  men  may  think  that  the  penalty  w  as  either  in- 
sufficient or  excessive,  he  is  fully  lustilie«d  by  his  motives 

So,  the  President,  having  vested  in  him  discretionary 
power  in  regard  to  granting  pardons,  might,  if  arraiened 
for  the  improper  exercise  of  that  power  in  a  particular 
case,  plead  and  prove  his  good  motives,  although  his  ac- 
tion might  be  universally  condemned  a8  improper  or  nn»> 
w  ise  in  that  particular  case.  Hut  the  circumstances  of 
this  respondent  are  wholly  different.  The  law  which,  as 
he  admits,  he  has  intentionally  and  deliberately  violated, 
was  mandatory  upon  hitu,  and  left  in  his  hands  no  dia» 
cretiou  as  to  whether  he  would,  in  a  given  case,  execute  it 
or  not. 

A  public  officer  can  neither  plead  nor  prove  good  motive! 
to  refute  or  control  his  own  admission  that  he  has  inten- 
tionally violated  a  public  law. 

Take  the  ease  of  the  President;  his  oath  is:  "I  dosolemnl? 
swear  that  I  w  ill  faithfully  execute  the  office  of  President 
of  the  United  States,  and  will,  to  the  best  of  my  abilitj*, 
preserve,  protect  and  defend  tho  Constitution  of  the 
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United  States."  One  of  the  provisions  of  that  Constitu- 
tion is,  that  the  President  shall  "take  care  that  the  laws 
be  faithfully  executed."  In  this  injunction  there  are  no 
qualifying  words.  It  is  made  his  duty  to  take  care  that 
the  laws,  the  law*,  be  faithfully  executed.  A  law  is  well 
defined  to  be  "a  rule  laid,  set,  or  established  by  the  law- 
making power  of  the  country."  It  is  of  such  rules  that 
the  Constitution  speaks  in  this  injunction  to  the 
President;  and  in  obedience  to  that  injunction,  and 
with  reference  to  his  duty  under  his  oath  to  take 
care  that  the  laws  be  faithfully  executed,  he  can  enter 
Into  no  inquiry  as  to  whether  those  laws  are  expedient, 
or  constitutional,  or  otherwise.  And  inasmuch  as  it  is  not 
possible  for  him,  under  the  Constitution,  to  enter  lawfully 
into  such  inquiry,  it  is  alike  impossible  for  him  to  plead  or 
to  prove  that,  baring  entered  into  such  inquiry,  which 
was  in  itself  unlau  ful,  he  was  governed  by  a  good  motive 
in  the  result  which  he  reached,  and  in  his  action  there- 
upon. Having  no  right  to  iaquire  whether  the  laws  were 
expedient  or  constitutional,  or  otherwise,  if  he  did  so  in- 
quire, <tnd  if  upon  such  inquiry  he  came  to  the  conclusion 
that,  for  any  reason,  he  would  not  execute  the  law,  ac- 
cording to  the  terms  of  the  law,  then  he  wilfully  violates 
his  oath  of  oliice  and  the  Constitution  of  the  United 
htates.  The  necessary,  the  inevitable  presumption  in 
law  is,  that  he  ac  ted  under  the  influence  of  bad  motives 
in  so  doing,  and  no  evidence  can  be  introduced  control- 
ling or  coloring  in  any  degree  this  necessary  presumption 
Ot  the  law. 

Having,  therefore,  no  right  to  entertain  any  motive  con- 
trary to  his  constitutional  obligation  to  execute  the  laws, 
he  cannot  plead  his  motive.  Inasmuch  as  he  can  neither 
plead  nor  prove  his  motive,  the  presumption  of  the  law 
must  remain  that  in  violating  his  oath  of  office  and  the 
Constitution  of  the  United  States  he  was  influenced  by  a 
bad  motive.  The  magistrate  who  wilfully  breaks  the  laws, 
in  violation  of  his  oath  to  execute  them,  insults  and  outra- 
ges the  common  sense  and  the  common  nature  of  his  coun- 
trymen when  he  asserts  that  their  laws  are  so  bad  that 
they  deserve  to  be  broken.  This  is  the  language  of  a  defi- 
ant usurper,  of  a  man  who  has  surrendered  himself  to  the 
counsel  and  control  of  the  enemies  of  his  country. 

If  a  President  believing  a  law  to  be  unconstitutional, 
may  refuse  to  execute  it,  then  your  laws  for  the  recon- 
etructionof  the  Southern  States,  your  laws  for  the  collec- 
tion of  the  iuternal  revenue,  your  laws  for  the  collection  of 
custom  house  duties  are  dependent,  for  their  execution, 
upon  the  individual  opinion  of  the  President  as  to  whether 
thej'  are  constitutional  or  not ;  and  if  these  laws  are  so  de- 
pendent, all  other  laws  are  equally  dependent  upon  the 
opinion  of  the  Executive.   Hence  it  follows,  that  what- 
ever the  legii-lation  of  Congress  ma v  be.  the  laws  of  the 
country  are  to  be  executed  only  so  far  as  the  President  be- 
lieves them  to  be  constitutional.  The  respondent  avers 
that  his  sole  object  in  violating  the  Tenure  of  Office  act 
was  to  obtain  the  opinion  of  the  Supreme  Court  upon  the 
question   of    the    constitutionality    of    that  law.  In 
other    words,    he    deliberately    violated    the  law, 
which  was  in  him  a  crime,  for  the  purpose  of  ascertain- 
ing judicially  whether  the  law  could  be  violated  with  im- 
punity- or  not.    At  that  very  time,  he  had  resting  upon 
Dim  the  obligations  of  a  citizen  to  obey  the  laws,  and  the 
higher  and  more  solemn  obligation,  imposed  by  the  Con- 
stitution upon  the  first  magistrate  of  the  country,  to  exe- 
cute the  laws.   If  a  private  citizen  vi  .lates  a  law,  he  docs 
bo  at  his  peril.  If  the  President,  or  Vice  President,  or  any 
other  civil  officer,  violates  a  law,  his  peril  is  that  he  may 
be  impeached  by  the  House  of  Representatives  and  con- 
victed by  the  Senate.   This  is  precisely  the  responsibility 
which  the  respondent  has  incurred;  and  it  would  be  no 
relief  to  him  for  his  wilfull  violation  of  the  law,  in  the  cir- 
cumstances in  which  he  is  now  placed,  if  the  court  itself 
had  pronounced  the  same  to  be  unconstitutional.   Put  it 
is  not  easy  to  comprehend  the  audacity,  the  criminal 
character  of  a  proceeding  by  which  the  President  ot  the 
United  States  attempts  systematically  to  undermine  the 
government  itself  by  drawing  purposely  into  controversy, 
In  the  courts  and  elsewhere,  the  validity  of  the  laws  en- 
acted by  the  constituted  authorities  of  the  country,  who, 
as  much  as  himself,  are  individually  under  an  obligation 
to  obey  the  Constitution  in  all  their  public  acts.  With  tho 
■ame  reason,  and  for  the  same  object,  he  might  vitiate  the 
Reconstruction  laws,  'l  ax  laws,  Tariff  acts,  or  the  Ncutra- 
iliy  laws  of  the  country;  and  thus,  iu  a  single  day  of  his 
Official  life,  raise  questions  which  could  not  be  disposed 
of  for  years  in  the  courts  of  the  country.    The  evi- 
dence discloses  the  fact  that  he  has  taken  no  step  for 
the  purpose  of  testing  the  constitutionality  of  the  law. 
lie  suspended  numerous  officers  under,  or  if  not  under,  at 
least,  as  he  himself  admits,  in  conformity  with  the  Tenure 
of  Office  law,  showing  that  it  was  not  his  sole  object  to 
test  its  constitutionality.    Ho  has  had  opportunity  to 
make  application  through  the  Attorney-General  for  a  writ 
of  t/uo  warranto,  which  would  have  tested  the  validity  of 
tho  law  in  the  courts.  This  writ  is  the  writ  of  the  govern- 
ment and  it  can  never  be  granted  upon  the  application  of 
a  private  person.  The  President  never  attempted  to  test 
the  law  in  tho  courts.   Since  his  attempted  removal  of  Mr. 
Stanton  on  tho  21st  of  February  last,  ho  might  have  insti- 
tuted proceedings  by  a  writ  of  quo  warranto,  and  by  this 
time  have  obtained,  probably,  a  judicial  opinion  covering 
all  the  points  of  the  case.  Hut  he  shrinkB  from  the  test  he 
says  ho  sought.  Thus  is  tho  pretext  of  the  President  fully 
exposed.  Tho  evidence  shows  that  ho  never  designed  to 
test  his  rights  in  the  courts.    His  object  was  to  seize  tho 
offices  of  the  government  for  purposes  of  corruption,  and 
by  their  influence  to  enahle  him  to  reconstruct  the  Union 
lathe  interest  of  tho  rebellious  States.   In  short,  ho  re- 
sorted to  thin  usurpation  aa  an  efficient  and  necessary 


means  of  usurping  all  power,  and  of  restoring  the  gov. 
ernment  to  rebel  hands. 

No  crtninal  was  ever  arraigned  who  offerad  a  more  un- 
satisfactory excuse  for  his  crimes.  The  President  had  no 
right  to  do  what  he  says  he  designed  to  do,  and  the  evi* 
dence  shows  that  he  never  has  attempted  to  do  w  hat  he 
now  assigns  as  his  purpose  when  he  trampled  the  laws  of 
the  country  under  his  feet 

These  considerations  have  prepared  the  way  in  some  der 
gree,  I  trust,  for  an  examination  of  the  provisions  of  the 
Constitution  relating  to  the  appointment  of  ambassadors  and 
other  peblic  miui.-ters  and  consuls,  judges  of  the  Supremo 
Court,  and  other  officers  of  the  United  States,  for  whose  api 
pointment  provision  is  made  in  the  second  section  of  tho 
second  article  of  the  Constitution.  It  id  there  declared  that 
the  President  "shall  nominate,"  and,  by  and  w  ith  the  con- 
sent of  the  Senate,  shall  "  appoint  ambassadors  and  other 
pubic  ministers  and  consuls,  judges  of  the  Supreme  Court, 
and  all  other  officers  of  the  Lnited  States  whose  appoint> 
ments  are  not  herein  provided  for  and  which  shall  be  estab- 
lished by  law."  The  phrase,  "are  not  herein  others  ise  pro- 
vided for,"  isu  nderstood  to  refer  to  Senators,  who.undcr  the 
Constitution,  in  case  of  vacancy,  and  may  he  ppaointed  by 
the  governors  of  the  several  States,  and  to  those  appoint 
ments  which  might  be  confided  by  law  to  the  courts  or  the 
heads  of  departments.  It  is  essential  to  notice  the  fact  that 
neither  in  this  provision  of  the  Constitution  nor  in  any  other 
is  power  given  to  the  President  to  remove  any  officer.  Tho 
only  power  of  icmoval  specifird  in  the  Constitution  is  that 
of  tlie  Senate,  by  its  verdict  of  guilty,  to  remove  the  Presfc 
dent  Vice  President,  or  other  civil  officer  who  may  be  in> 
peached  by  the  House  of  Representatives  and  presented  to 
the  Senate  for  trial. 

Upon  the  premises  already  laid  down  it  is  clear  that  the 
power  of  removal  from  office  is  not  vested  in  the  President 
alone,  but  only  iu  the  President  by  and  with  the  advice 
and  consent  of  the  Senate.  Applying  the  provision  of  the 
Constitution  already  cited  to  the  condition  of  affairs  exist 
ing  at  the  time  the  government  was  organized,  we  find 
that  the  course  pursued  by  the  first  Congress  and  by  the 
first  President  was  the  inevitable  result  of  the  operation  of 
this  provision  of  the  organic  law.  In  the  first  instance, 
several  executh  e  departments  were  established  by  acts  of 
Congress,  and  iu  those  departments  offices  of  various 
grades  were  created.  The  conduct  of  foreign  affairs  re- 
quired the  appointment  of  ambassadors,  ministers  and  con- 
suls, and  consequently  those  necessary  offices  were  estab- 
lished by  law.  The  President,  in  conformity  with  this  pro- 
vision of  the  Constitution,  made  nominations  to  the  Sen- 
ate of  persons  to  fill  the  various  offices  so  established* 
These  nominations  were  considered  and  acted  upon 
by  the  Senate,  and  when  confirmed  by  the  Senate 
the  persons  so  nominated  were  appointed  and  author- 
ized by  commissions  under  the  hand  of  the  President  to 
enter  upon  tje  discharge  of  their  respective  duties.  In 
tne  nature  of  the  case  it  was  not  possible  for  the  Presi. 
dent,  during  a  session  of  the  Senate,  to  assign  to 
duty  in  *»ny  of  the  offices  so  created  bv  any  person  who 
had' not  been  by  him  nominated  to  the  Senate,  and  by  that 
body  confirmed,  and  there  is  no  evidence  that  any  such 
attempt  was  made.  The  persons  thus  nominated  and 
confirmed  were  in  their  ofhees  under  the  Constitution, 
and  by  virtue  of  the  concurrent  aetion  of  the  President 
and  the  Senate.  There  is  not  to  be  found  in  the  Constitu- 
tion any  provision  contemplating  the  removal  of  such 
persons  from  office.  Rut  inasmuch  a?  it  is  essential  to  tho 
proper  administration  of  affairs  that  there  should  be  a 
power  of  removal,  and  inasmuch  as  the  power  of  nomina- 
tion and  confirmation  vested  in  the  President  and  in  tho 
Senate  is  a  continuing  power,  not  exhausted  either  by  a 
single  exercise  or  by  a  repeated  exercise  in  reference  to  a 
particular  office,  it  follows  legitimately  and  properly  that 
the  President  might  at  any  time  nominate  to  the  Senate 
a  person  to  fill  a  particular  office,  and  the  Senate,  in  the 
exercise  of  its  constitutional  power,  could  confirm  that 
nomination,  that  the  person  so  nominated  and  confirmed 
would  have  a  right  to  take  and  enjoy  the  office  to  which 
he  hud  so  appointed,  and  thus  to  dispossess  the  previous 
inumbent.  It  is  apparent  that  no  removal  can  be  made 
unless  tlie  President  takes  the  initiative,  and  henco  the  ex- 
pression "  removal  by  the  President" 

As  by  a  common  and  universally  recognized  principle  of 
construction,  the  most  recent  statute  is  obligatory  and  con- 
ti  oiling  wherever  it  contravenes  a  previous  statute,  so  a 
recent  commission,  issued  under  an  appointment  made  by 
and  with  the  advice  and  consent  of  the  Senate,  supersedes 
a  previous  appointment  although  made  in  tho  same  man- 
ner. It  is  thus  apparent  that  there  is,  under  and  by  virtue 
of  the  clause  of  tho  Constitution  quoted,  no  power  of  re- 
moval vested  either  in  the  President  or  in  the  Senate,  or  in 
both  of  them  together  as  an  independent  power ;  but  it  is 
rather  a  consequence  of  the  power  of  appoinmcnt.  And  as 
the  power  of  appointment  iB  not  vested  in  the  President, 
but  only  the  right  to  make  a  nomination,  which  becomes 
an  appointment  only  when  the  nomination  has  been  con- 
firmed by  the  8enate,  the  power  of  removing  a  publio 
officer  cannot  be  deemed  an  executive  power  solely  within 
the  meaning  of  this  provision  of  the  Constitution. 

This  view  of  the  subject  is  iu  harmony  with  tho  opinion 
expressed  in  the  seventy-sixth  number  of  tho  Federalist 
After  stating  with  great  force  the  objections  whic  exist  to 
the  "exercise  of  the  power  of  appointing  to  office  by  an 
assembly  of  men,"  tho  writer  proceeds  to  sav: 

The  truth  of  tho  principles  hero  advanced  seems  to  have 
been  felt  by  the  most  intelligent  of  those  who  have  found 
fault  with  the  provision  made  in  this  respect  by  tho  con- 
vention. They  contend  that  tho  President  ought  solely  to 
have  been  authorized  to  make  the  appointments  under  tho 
Federal  Government  But  it  is  easy  to  Bhow  that  every 
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advantage  to  be  expected  from  such  an  arrangement  would 
in  substance  be  derived  from  the  power  of  ijomi  nation, 
fvhich  is  proposed  to  be  conferred  upon  hiin,  while  several 
ax-adv«ntages  w-Jiieh  might  attend  the  absolute  power  of 
appointment  in  the  hand?  of  that  officer  would  be  avoided. 
In  the  net  of  nominating  his  judgment  alone  would  be  ex- 
fercised.  and  a."  it  would  be  his  sole  duty  to  point  out  the 
fnan  who  n  ith  the  approbation  of  the  Senate  should  till  nn 
pliice,  his  responsibility  would  be  as  complete  aa  if  He  were 
to  make  the  linal  appointment.  There  can,  in  this  view, 
be  no  difference  between  nominating  and  appointing.  The 
cone,  motives  which  would  influence  a  proper  discharge  of 
his  duty  in  one  case  would  exist  in  the  other ;  and  a*  no 
man  could  be  appointed  but  upou  his  previous  nomination, 
every  man  who  might  be  appointed  would  be  in  fact  his 
Choice. 

IJut  his  nomination  may  be  overruled.  This  it  certainly 
mav.  vet  it  can  oulv  be  to  make  place  for  another  nomina- 
tion bv  himself.  The  person  ultimately  appointed  must  be 
the  object  of  his  preference,  though,  perhaps  not  in  the 
highest  degree.  It  is  also  not  very  probable  that  his  nomi- 
nation would  often  be  overruled.  The  Senate  could  not 
be  tempted  by  the  preference  thev  might  feel  to  another  to 
reject  the  one  proposed,  because  they  could  not  assuro 
themselves  that  the  pcrsou  they  might  wish  would  be 
brought  forward  by  a  second,  or  Dy  anv  subsequent  nomi- 
nation. They  could  not  even  be  certain  that  a  future 
nomination  would  present  a  candidate  in  anv  degree  more 
acceptable  to  them.  And  as  their  dissent  might  cast  a  kind 
Of  stigma  upon  the  individual  rejected,  and  might  have  the 
appearance  of  a  reflection  upon  the  judgment  of  the  Chief 
Magistrate,  it  is  not  likely  that  their  sanction  would  often 
be  refun  d,  w  here  there  were  not  special  and  strong  rea- 
sons for  the  refusal. 

To  what  purpose,  then,  require  the  co-op«ration  of  the 
Beuate?  I  answ  er  that  the  necessity  of  their  concurrence 
Would  have  a  powerful,  though  in  general,  a  silent  opera- 
tion. It  would  be  an  excellent  check  upon  the  spirit  of  fa- 
voritism in  the  President,  and  would  tend  greatly  to  pre- 
venting the  appointment  of  unfit  characters,  from  State 
prejudice,  from  family  connection,  from  personal- attach- 
ment, or  from  a  view  to  popularity.  And.  in  addition  to 
Hi  is,  it  would  be  an  efficacious  source  of  stability  in  the 
administration. 

It  will  be  readilv  comprehended  that  a  man  who  had 
himself  the  sole  disposition  of  office  would  be  governed 
much  more  by  his  private  inclinations  and  interests  than 
when  lie  was  bound  to  submit  the  propriety  of  his  choice 
to  the  dictation  and  determination  of  a  different  and  inde- 
pendent bodv,  and  that  bodv  an  entire  branch  of  the  Le- 
gislature. The  possibility  of  rejection  would  be  a  strong 
motive  to  care  in  proposing.  The  danger  of  his  own  repu- 
tation, and,  in  case  of  an  elective  magistrate,  to  his  po- 
litical existence,  from  betraying  a  spirit  of  favoritism,  or 
an  unbecoming  pursuit  of  popularity,  to  the  observation 
of  a  body  whose  opinion  would  have  great  weight  in 
forming  that  of  the  public,  could  not  fail  to  operate  as  a 
barrier  to  one  and  to  the  other,  lie  would  be  both  ashamed 
and  afraid  to  bring  forward  for  the  most  distinguished  or 
lucrative  stations  candidates  who  had  no  other  merit  than 
that  of  coming  from  the  same  State  to  which  he  particu- 
larly belonged,  or  of  being  in  some  wav  or  other  person- 
ally allied  to  him,  and  pos&easing  the  necessary  insignifi- 
cance and  pliancy  to  render  them  the  obsequious  instru- 
ments of  his  pleasure. 

When  the  President  has  made  a  nomination  for  a  par- 
ticular office,  and  that  nomination  has  been  confirmed 
bv  the  Senate,  the  constitutional  power  of  the  Presi- 

(Icnt  is  exhausted  with  reference  to  that  officer.  All 
hat  he  can  do  under  the  Constitution  is,  in  the  earoe 
planner  to  nominate  a  successor,  who  may  be  either  con- 
firmed or  rejected  by  the  Senate.  Considering  the  powers 
Sf  the  President  exclusively  with  reference  to  the  removal 
and  appointment  of  civil  officers  during  the  session  of  the 
Beuate,  it  is  clear  that  he  can  only  act  in  concurrence  with 
the  Senate.  An  office  being  filled,  he  can  only  nominate  a 
Successor,  who,  when  confirmed  by  the  Senate,  is,  by  opera- 
tion of  the  Constitution,  appointed  to  the  office,  and  it  is 
the  duty  of  the  President  to  isbiic  his  commission  accord- 
ingly. This  commission  operates  as  a  supersedeas,  and 
the  previous  occupant  is  thereby  removed. 

No  legislation  has  attempted  to  enlarge  of  diminish  the 
constitutional  pow  ers  of  the  President,  and  no  legislation 
can  enlarge  or  diminish  his  constitutional  powers  in  this 
reaped,  as  I  shall  hereafter  show.  It  is  here  and  now  in  tho 
Presence  of  this  provision  of  the  Constitution  concerning 
the  true  meaning,  of  which  there  neither  is  nor  has  ever 
been  any  serious  doubt  in  the  mind  of  any  lawyer  or  states- 
man, that  we  strip  the  defense  of  the  President  of  all  tho 

Stiestions  and  technicalities  which  the  intellects  of  men, 
harponed  but  not  enlarged  by  the  practice  of  the  law, 
ave  wrung  from  the  legislation  of  the  country  covering 
irec-fourths  of  a  centurv. 

Qn  the  2lst  day  of  Februarv  last,  Mr.  Stanton  was  defaeto 
and '.V /'/(■«•  S.-cretarv  for  the  Department  of  War.  The 
Presidents  letter  to  Mr.  Stanton,  of  that  date,  is  evidence 
Of  this  fact  :- 

JExEOtmvK  Mansion,  Washington,  D.  C.  Feb.  21, 
1868.— Sir;— By  virtue  ot  the  power  and  authority  vested 
In  me  as  President  by  the  Conititutiou  and  laws  of  tho 
United  States,  you  are  hereby  removed  from  office  as 
Secretary  for  the  Department  of  War,  aud  vour  functions 
as  such  will  terminate  upou  receipt  o£  this  communica- 

tPou  will  transfer  to  Brevet  Major-General  Lorenzo 
Thomas,  Adjutant-General  of  tho  annv,  who  has  this  dav 
boon  authorized  aud  empowered  to  act  as  Secretary  of  | 


War  ad  interim,  all  records  books,  papers,  and  other  pub- 
lic property  now  in  your  custodv  and  charge. 

Respectfully,  yours.  ANDREW  JOHNSON. 

Hon.  Edwin  M.  Stanton,  Washington,  D.  C. 

This  letter  is  an  admission,  not  only  that  Mr.  Stanton 
was  Secretary  of  War  on  the  21st  of  Februarv.  1888,  but 
alo  that  the  suspension  of  that  officer  of  the  12th  of 
August,  A.  D.  18(57,  whether  made  under  the  Tenure  of  Of- 
fice act  or  not,  was  abrogated  by  the  action  of  the  Senate 
of  the  13th  of  January,  IStW,  and  that  then  Mr.  Stautim 
thereby  was  restored  lawfully  to  the  office  of  Secretary  for 
the  Department  of  War. 

On  the  2lst  day  of  Februarv  the  Senate  was  in  session. 
There  was  then  but  one  constitutional  w  av  for  the  removal 
of  Mr.  Stanton :— a  nomination  bv  the  President  to  tho 
Senate  of  a  successor,  and  his  confirmation  bv  that  bodv. 
The  President  attempted  to  remove  Mr.  Stanton  in  a  wav 
not  known  to  the  Constitution,  and  in  violation  thereof, 
by  issuing  the  said  order  for  his  removal.  In  the  first  of 
the  articles  it  is  set  forth  that  this  order  was  issued 
"in  violation  of  the  Constitution  aud  the  laws 
of  the  United  States."  If  we  show  that  he  has 
violated  the  Constitution  of  the  United  States, 
we  show  al*o  that  he  has  violated  his  oath  of  office. 
Which  pledged  him  to  support  the  Constitution.  Thus  is 
the  guilt  of  the  President,  under  the  Constitution  and 
upon  admitted  fact*,  established  bevond  a  reasonable 
doubt.  This  view  is  sufficient  to  justify  and  require  at 
your  hands  a  verdict  of  guiltv  under  the  first  article,  and 
this  without  any  reference  to  the  legislation  of  the  coun- 
try, and  without  reference  to  the  constitutionality  of  the 
Tenure  of  Office  act  or  to  the  question  whether  the  Secre- 
tary of  War  is  included  within  its  provisions  or  not  But  I 
intend  in  the  course  of  my  argument  to  deal  with  all  these 
questions  of  law,  and  to  apply  the  law  as  it  shall 
appear  to  the  facts  proved  or  admitted.  To  be  sure,  in  my 
judgment  the  case  presented  bv  the  House  of  Represents*- 
tives  in  the  name  of  all  the  people  of  the  United  States 
might  safely  be  rested  here;  but  the  cause  of  justice,  the 
cause  of  the  country,  requires  us  to  expose  and  demon* 
strate  the  guilt  of  the  President  in  all  the  particulars  set 
forth  in  the  articles  of  impeachment.  We  have  no  alterna- 
tive but  to  proceed.  In  this  connection  I  refer  to  a  view 
presented  by  the  counsel  for  the  President  in  his  opening 
argument.  He  insists,  or  suggests,  that  inasmuch  as  the 
letter  to  Stanton  of  the  21st  of  February  did  not,  in  fact, 
accomplish  a  removal  of  the  Secretary,  ihat  therefore  no 
Offense  was  committed.  The  technicalities  of  the  law 
have  fallen  into  disrepute  among  the  people,  and  sometimes 
even  in  the  courts.  The  technicalities  proper  of  the  law 
are  the  rules  developed  by  human  experience,  and  justly 
denominated,  as  is  the  law  itself,  the  perfection  of  human 
reason.  These  rules,  wise  though  subtle,  aid  in  the  admin- 
istration of  justice  in  all  tribunals  where  the  law  s  are  ju- 
dicially administered.  But  it  often  happens  that  attorneys 
seek  to  confuse  the  minds  of  men,  aud  thwart  the  admin- 
istration of  juctice,  by  the  suggestion  of  nice  distinctions 
which  have  no  foundation  in  reason,  and  find  no  support 
in  general  principles  of  right. 

Ihe  President  cannot  assume  to  exercise  a  power,  as  a 
power  belonging  to  the  office  he  holds,  there  being  no  war- 
rant in  law  for  such  exercise,  and  then  plead  that  he  is 
not  guilty  because  the  act  undertaken  was  not  fally  ac- 
complished. The  President  is  as  guilty,  in  contemplation 
of  law,  as  he  would  have  been  if  Mr.  Stanton  had  sub- 
mitted to  his  demand  and  retired  from  the  office  of  Secre- 
tary for  the  Department  of  War. 

if  these  views  are  correct,  the  President  is  wholly  with- 
out power,  under  and  by  virtue  of  the  Constitution,  to  sus- 
pend a  public  officer.  And  most  assuredly  nothing  is  found 
in  the  Constitution  to  sustain  the  arrogant  claim  which  ho 
now  makes,  that  he  niav,  during  a  session  of  the  Senate 
Biispend  a  public  officer  indefinitely,  and  make  an  appoint- 
ment to  the  vacancy  thus  created,  without  asking  the 
advice  and  consent  ot  the  Senate  either  upon  the  suspen- 
sion or  the  appointment.  •» 

I  pass  now  to  the  consideration  of  tho  third  clause  of  the 
second  section  of  the  second  article  of  the  Constitution :— 

The  President  shall  have  power  to  fill  up  all  vacancies 
that  niav  happen  during  the  recess  of  the  Senate,  bvgranU 
iug  commissions  which  shall  expire  at  tho  end  bt  their 
next  session. 

Tho  phrase,  "may  happen, construed  according  to  the 
proper  and  well-understood  meaning  of  the  words  w  hen 
the  Coustitntiou  was  framed,  referred  to  those  vacancies 
which  might  occur  independent!  v  of  the  will  ot  the  govern* 
incut— vacancies  arising  from  death,  from  resignation, 
from  circumstances  not  produced  bv  the  act  of"  the  ap- 
pointing power. .  The  words  "happqn"  aud  "happened!1 
are  of  frequent  use  in  the  Bible,  "that  well  of  pure  English 
undetiled,"  aud  always  iu  the  sense  of  accident,  fortuity* 
chance,  w  ithout  previous  expectation,  as  to  befall,  to  light, 
to  fall,  or  to  come  unexpectedly.  This  clause  of  the  Con- 
stitution contains  a  grant  of  power  to  the  President,  and 
under  and  by  virtue  of  it  he  may  take  and  exercise  tho 
power  granted,  but  nothing  bv  construction  or  by  implica- 
tion. He  then,  by  virtue  of  his  office,  may.  during  the  re- 
cess  of  tho  Senate,  grant  commissions  whicb  shall  expire 
at  the  end  of  the  next  session,  and  thus  fill  up  auy  vacan- 
cies that  may  liappeu.  that  is,  that  may  come  by  chance, 
by  accident,  without  any  agencv  on  his  part. 

If,  then,  if  it  Ih>  necessary  and  proper,  as  undoubtedly  it 
is  uocessary  aud  proper,  that  provision  should  be  made  for 
tho  suspension  or  temporary  removal  of  officers  w  ho,  iu  the 
recess  oftheSeuato,  have  proved  to  be  incapable  or  dis- 
honest, or  who  in  the  judgment  of  the  President  are  d Un- 
qualified for  tho  further  discharge  of  the  duties 
of    their   office*,    it   u   clearly    a   legislative  right 
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and  duty,  under  the  clause  of  the  Constitution  I 
Which  authorizes  Congress  "  to  make  all  laws  which  . 
ehall  be  necessary  and  proper  to  carry  into 
execution  the  foregoing  powers,  and  all  other  powers 
vested  in  the  Government  of  the  United  States,  or  in  any 
department  or  officer  thereof,"  to  provide  tor  the  contin- 
gency It  if  no  answer  to  thiB  view  of  the  case  to  say  that 
until  the  second  of  March,  1887,  Congress  neglected  to  legis- 
late upon  this  subject,  and  that  during  the  long  period  of 
such  neglect,  by  the  advice  of  Attorneys-General,  the 
practice  was  introduced  and  continued,  by  which  the  Pre- 
sident, during  the  recess  of  the  Senate,  removed  from  office 
ptrrao us  who  had  been  nominated  by  the  President  and 
continued  by  the  Senate.  This  practice  having  originated 
in  the  neglect  of  Congress  to  legislate  upon  a  subject  clearly 
within  its  jurisdiction,  and  onlv  tolerated  by  Congress, 
ha*,  at  most,  the  force  of  a  practice  or  usage,  which  can  at 
any  time  be  annulled  or  controlled  by  statute. 

This  view  is  also  sustained  by  the  reasoning  of  Hamilton, 
in  the  67th  number  of  the  Federalist,  in  which  he  says:— 

The  last  of  tt  ese  two  clauses,  it  is  equally  clear,  cannot 
be  understood  to  comprehend  the  power  of  filling  vacan- 
cies in  the  Senate,  tor  the  following  reasons : -First,  the 
relation  in  which  that  clause  stands  to  the  other,  which 
declares  the  general  mode  of  appointing  officers  of  the 
United  States^denotes  it  to  be  nothing  more  than  a  supple- 
ment to  the  other,  for  the  purpose  of  establishing  an 
auxiliary  method  of  appointment  in  cases  to  which  the 
general  method  was  inadequate.  The  ordinary  power  of 
appointment  is  confided  to  the  President  and  Senate 
■iorntli/,  and  can  theref ore  only  be  exercised  during  the 
session  of  the  Senate :  but  as  it  would  have  been  improper 
to  oblige  this  bodv  to  be  continually  in  session  tor  the  ap- 
pointment of  officers,  and  as  vacancies  might  happen  in 
their  mrs.s,  which  it  might  be  necessary  for  the  public  ser- 
vice to  fill  without  delay,  the  succeeding  clause  is  evidently 
intended  to  authorize  the  President,  suigLu,  to  make  tem- 
porary appointments  "during  the  recess  of  the  Senate,  by 
granting  commiesions  which  should  expire  at  the  end  of 
their  next  session." 

The  arguments  which  I  have  thus  offered  and  the  au- 
thorities ouoted  show  that  tho  President  had  not  the 
power  during  the  session  of  the  Senate  to  remove  either 
the  Secretary  of  War  or  anv  civil  officer  from  office  by  vir- 
tue  of  the  Constitution.  The  power  of  removal  during  the 
recess  of  the  Senate  was  recognized  by  the  act  of  1789.  and 
tolerated  bv  th«  country  upon  the  opmnions  of  Attorneys- 
General  till  18*57.  The  President  claims,  however,  and  as 
an  incident  of  the  power  of  removal,  the  power  to  suspend 
from  office  indefinitely  any  officer  of  the  government;  but 
inaamiu  h  a-  his  claim  to  the  power  of  removal  is  not  sup- 
ported bv  the  Constitution,  lie  cannot  sustain  any  other 
claim  as"an  incident  of  that  power.  But  if  the  power  to 
remove  were  admitted,  it  would  by  no  means  follows  that 
the  President  has  the  pow  er  to  suspend  indefinitely.  The 
power  to  suspend  indefinitely  is  a  different  power  from 
that  of  removal,  and  it  is  in  no  proper  sense  necessarily  an 
incident.  It  might  be  very  well  cdnceived  that  if  the 
trainers  of  the  Constitution  nad  though  fit  to  confer  upon 
the  President  the  power  to  remove  a  public  officer  abso- 
lutely his  removal  to  be  followed  by  the  nomination  of  a 
successor  to  the  Senate,  they  might  yet  have  denied  to  the 
President  the  power  to  suspend  public  officers  indefinitely 
and  to  supply  their  places  by  his  appointees  without 
the  ad  ice  and  consent  of  the  Senate.  But,  inasmuch 
as  the  power  to  suspend  indefinitely  is  not  a  power 
claimed  a-  a  :-pecific  grant  under  the  Constitution, 
and  p..-  trie  claim  by  the  President  of  the  power  of 
removal  is  not  sustained  by  the  text  of  the  Constitution  or 
by  am  good  authority  under  it,  it  is  not  important  to  con- 
sider whether,  if  the  power  of  removal  were  admitted  to 
exist,  the  power  to  suspend  indefinitely  could  be  considered 
as  an  incident  of  that  power.  It  is  sufficient  to  say  that 
neither  power,  in  the  sense  claimed  by  the  President, 
exists  under  the  Constitution  or  by  any  provision  of  law. 

I  respectfully  sirnmit,  Senators,  that  there  can  be  no 
reasonable  doubt  of  the  soundness  of  the  view  I  have  pre- 
sented, both  of  the  language  and  meaning  of  the  Constitu- 
tion in  regard  to  appointments  to  office.  But,  if  there 
were  any  doubt,  it  is  competent  and  proper  to  coneider 
the  eticots  of  the  claim,  if  recognized,  as  set  up  by 
the  President.  And  in  a  matter  of  doubt  as  to  the 
construction  of  the  phraseology  of  the  Constitution,  it 
vould  be  conclusive  of  its  true  interpretation  that  the 
claim  asserted  by  the  President  is  fraught  with  evils  of  the 
gravest  c  haracter.  He  claims  the  right,  as  well  when  the 
ten  ate  is  in  session  as  when  it  is  not  in  session,  to  remove 
absolutely.  ortosuBpeud  for  an  indefinite  period  of  time, 
according  to  his  own  discretion,  every  officer  of  the  army, 
(f  the  navy,  and  of  the  civil  service,  and  to  supply  their 
places  with  creatures  and  partisans  of  hi*  own.  To  be 
sure,  he  has  averted,  iu  direct  form,  his  right  to  remove 
and  suspend  indefinitely  officers  of  the  army  and  navy ; 
bid  when  you  consider  that  the  Constitution  maks  no  dis- 
tinction in  the  tenure  of  office  between  military,  naval  and 
civil  officers;  that  all  are  nominated  originally  by  the 
President,  and  receive  their  appointment'*  upon 
the  confirmation  of  the  Senate,  and  h-  Id  their 
offices  under  the  Constitution  by  no  other  title  than  that 
Which  secures  to  a  cabinet  officer  or  to  a  revenue  collec- 
tor the  office  to  which  he  has  been  appointed,  there  can 
be  no  misunderstanding  as  to  the  nature,  extent, 
and  dangerous  character  of  the  claim  which  the  President 
makes.  Tho  statement  of  this  arroicant  and  dangerous  as- 
sumption i»  a  sufficient  answer  to  any  doubt  which  might 
oxist  in  the  mind  of  any  patriot  as  to  the  true  intent  and 
meaning  of  tho  Constitution.  It  cannot  be  conceived  that 
the  men  who  framed  that  instrument,  who  were  devoted 
to  liberty,  who  hud  themselves  suffered  by  the  exercise  of 


illegal  and  irresponsible  power,  would  have  yested  in  ftte 
President  of  the  United  StateB  an  authority,  to  be  exerV 
cised  without  the  restraint  or  control  of  any  other  brancft 
or  department  of  the  government,  which  would  enable  hiul 
to  corrupt  the  civil,  military  and  and  naval  oilicers  of  tfte 
country  by  rendering  them  absolutely  dependent  lor  their 
positions  and  emoluments  upon  his  will.  Moreover,  tha 
claim  was  never  asserted  by  any  President,  or  by  anv  pu> 
lie  man,  from  the  beginning  of  the  government  until  the 
present  time.  The  history  of  the  career  of  Andrew  John* 
son  shows  that  he  has  been  driven  to  the  assertion  of  this 
claim  by  circumstances  and  events  connected  with  his 
criminal  design  to  break  down  the  power  of  Congress^ 
to  subvert  the  institutions  of  the  country,  and 
thereby  to  restore  the  Union  in  the  interest  of 
those  who  participated  iu  the  Rebellion.  Having 
entered  upon  this  career  of  crime,  he  soon  found  it  essential 
to  the  accomplishment  of  his  purpose  to  secure  the  support 
of  the  immense  retinue  of  public  officers  of  every  grade 
and  description  in  the  country.  This  he  could  not  dp 
w  ithout  making  them  entirely  dependent  upon  his  will} 
and  in  order  that  they  might  reali/.e  their  dependence,  aud 
thus  be  made  subservient  to  his  purposes,  he  determined  to 
assert  an  authority  over  them  unauthorized  by  the  Const* 
tution,  and  theretofore  not  attempted  by  any  Chief  Magis- 
trate. His  conversation  with  Mr.  Wood,  in  the  autumn  of 
1866,  fully  discloses  this  purpose. 

Previous  to  the  passage  of  the  Tenure  of  Office  act  he  nad 
removed  hundreds  of  faithful  and  patriotic  public  officer^ 
to  the  great  detriment  of  the  public  service,  aud  followed 
by  an  immense  loss  of  the  public  revenues.  At  the  time  of 
the  passage  of  the  act  he  was  so  far  involved  in  h'j 
mad  schemes— schemes  of  ambition  and  revenge— that 
it  was,  in  his  view,  impossible  for  him  to  retract 
his  steps.  He  consequently  determined,  by  various  art» 
fices  and  plans,  to  undermine  that  law  and  securb 
to  himself,  in  defiance  jof  the  will  of  Congress  and  of 
the  country,  entire  control  of  the  officers  in  the  civil  sen- 
vic  .  and  in  the  army  and  in  the  navy.  He  thus  becairib 
gradually  involved  in  an  unlawful  undertaking,  from  which 
he  could  not  retreat.  In  the  presence  of  the  proceedings 
against  him  by  the  House  of  Representatives  he  had  no  a* 
teruative  but  to  assert  that  under  the  Constitution  power 
was  vested  in  the  President  exclusively,  without  the  act 
vice  and  consent  of  the  Senate,  to  remove  from  office  every 
person  in  the  service  of  the  country.  This  policy,  as  yet 
acted  upon  in  part,  and  developed  "chief! y  in  the  civil  sei> 
vice,  has  already  produced  evils  which  threaten  the  ovcr> 
throw  of  the  government.  When  he  removed  faithful 
public  officers,  aud  appointed  others  whose  only  claim  to 
consideration  was  their  unreasoning  devotion  to  his  interest 
aud  unhesitating  obedience  to  his  will,  they  compensated 
themselves  for  this  devotion  and  this  obedience  by  frand 
upon  the  revenues,  and  by  crimes  against  the  laws  of  thfl 
land.  Hence  it  has  haprened  that  in  the  internal  revenue 
service  alone,  chiefly  through  the  corruption  of  men  whom 
he  has  thus  appointed,  the  losses  have  amounted  to  not 
less  than  twenty-rive,  and  probably  to  more  than  fifty  mif 
lions  of  dollars  a  year  during  the  last  two  years. 

In  the  presence  of  these  evils,  which  were  then  only  pnr> 
tially  realized,  the  Congress  of  the  United  States  passed 
the  Tenure  of  Office  act,  as  a  barrier  to  their  further  pro- 
gress. This  act  thus  far  has  proved  ineffectual  as  a  com> 
plete  remedy  ;  aud  now  the  President,  by  his  answer  to  tlie 
articles  of  impeachment,  asserts  his  right  to  violate  it  at 
together,  and  by  an  interpretation  of  the  Constitution 
which  is  alike  hostile  to  its  letter  and  to  the  peace  and 
welfare  of  the  country,  he  assumes  to  himself  absolute  and 
unqualified  power  over  all  the  offices  and  officers  of  the 
country.  The  removal  of  Mr.  Stanton,  contrary  to  the 
Constitution  and  the  laws,  is  the  particular  crime  of  the 
President  for  which  wo  now  demand  his  conviction.  The 
extent,  the  evil  character,  and  the  dangerous  nature  of  the 
claims  by  which  he  seeks  to  justify  his  conduct,  are  con* 
trolling  considerations.  By  his  conviction  you  purify  the 
government  and  restore  it  to  it*  original  character.  By 
his  acquittal  j'ou  surrender  the  government  into  the  hands 
of  a  usurping  and  unscrupulous  man,  who  will  use  all  the 
vast  power  he  now  claims  for  the  corruption  of  every 
branch  of  the  public  service  aud  the  final  overthrow  oJ 
the  public  liberties. 

Nor  is  it  any  excuse  for  the  President  that  he  has  taken 
the  advice  of  his  Cabinet  officers  in  support  of  hi>  claiux 
In  the  first  place,  he  had  no  right  under  the  Constitution 
to  the  advice  of  the  head  of  a  department,  except  upon 
subjects  relating  to  the  duties  of  his  department.  If  tho 
President  has  chosen  to  seek  the  advice  of  his  Cabinet 
upon  other  matters,  and  they  have  seen  fit  to  give  it  upon 
subjects  not  relating  to  their  respective  departments,  it  is 
advice  which  he  had  no  constitutional  authority  to  aaK, 
advice  which  they  were  not  bound  to  give,  and  that  advico 
is  to  him.  and  for  all  the  purposes  of  this  investigation  and 
trial,  as  the  advice  of  private  persons  merely.  But  of  what 
value  can  be  the  advice  of  men  who,  in  the  first  instance, 
admit  that  they  hold  their  offiees  by  the  will  of  the  person 
who  seeks  their  advice,  and  who  understand  most  clearly 
that  if  the  advice  they  give  should  be  contrary  to  tire 
wishes  of  their  master,  they  would  be  at  once,  and  in  cor> 
fortuity  with  their  own  theory  of  tho  rights  of  the  Presfr 
dent,  deprived  of  tho  offices  which  they  hold?  Having 
first  made  these  men  entirely  dependent  upon  his  will,  uo 
then  solicits  their  advice  as  to  the  application  of  the  prfr> 
ciplc  by  m  hich  they  admit  that  they  hold  their  places  fi> 
nil  the  other  officers  of  the  government.  Could  it  have 
l>ecn  expected  that  they,  under  such  circumstances,  would 
have  given  advice  in  anv  particular  disagreeable  to  the 
will  of  him  who  sought  it? 

It  was  the  advice  of  serfs  to  their  lord,  of  servants  to 
their  master,  of  tlavcs  to  their  owner. 
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The  Cabinet  respond  to  Mr.  Johneon  as  old  Polonious  to 

^HanUet  says :— Do  you  see  yonder  cloud  that's  almost  in 

lhape  of  a  camel?   .  ,  . 

Pohmius-And  by  the  maea,  and  'tis  like  a  camel,  m- 
leed. 

Hamlet—  Methinks  it  is  like  a  weasel. 
Polonius— It  is  backed  like  a  weasel. 
Hamlet  -Or  like  a  whale? 
JPolonius— Very  like  a  whale. 

The  gentlemen  of  the  Cabinet  understood  the  position 
that  they  occupied.  The  President,  in  his  message  to  the 
Senate  upon  the  suspension  of  Mr.  Stanton,  in  which  he 
save  that  he  took  the  advice  of  the  Cabinet  in  reference  to 
bis  action  upon  the  bill  regulating  the  tenure  ot  civil  offices, 
speak e  thus:—  .     '  M    ,  M 

•The  bill  had  then  not  become  a  law.  The  limitation 
npon  the  power  of  removal  was  not  yet  imposed,  and  there 
was  yet  time  to  make  any  changes.  If  any  one  of  these 
gentlemen  had  then  said  to  me  that  he  would  avail  himself 
of  the  provisions  of  that  bill  in  case  it  became  a  law,  I 
should  not  have  hesitated  a  moment  as  to  Ma  removal." 

Having  indulged  his  Cabinet  in  such  freedom  of  opinion 
when  he  consulted  them  in  reference  to  the  constitution- 
ality of  the  bill,  and  having  covered  himself  and  them  with 
public  odium  by  hie  announcement,  he  now  vaunts  their 
opinions,  extorted  by  power  and  given  in  subserviency, 
that  the  law  itself  may  be  violated  with  impunity.  This, 
says  the  President,  is  the  exercise  of  my  constitutional 
right  to  the  opinion  of  my  Cabinet.  I,  says  the  President, 
Mn  responsible  for  my  Cabinet  Yes,  the  President  is  re- 
sponsible for  the  opinions  and  conduct  of  men  who  give 
such  advice  as  is  demanded,  and  give  it  in  fear  and  trem- 
bling let  they  be  at  once  deprived  of  their  places.  This  is 
the  Presidents'*  idea  of  a  Cabinet,  but  it  is  an  idea  not  in 
harmony  with  the  theory  of  the  Constitution. 

The  Resident  is  a  man  of  strong  will,  of  violent  pas- 
sions, of  unlimited  ambition,  with  capacity  to  employ  and 
use  timid  men,  adhesive  men,  subservient  men,  and  cor 
rupt  men,  as  the  instruments  of  his  designs.  It  is  the 
truth  of  historv  that  he  has  injured  every  person  with 
whom  he  has  had  confidential  relations,  and  many  have 
escaped  ruin  oulv  by  withdrawing  from  his  society  alto- 
gether. He  has  one  rule  ot  life :  he  attempts  to  use  every 
man  of  Ipower,  capacity,  or  influence  within  his  reach. 
Succeeding  in  his  attempts,  they  are  in  time,  and  usually 
in  a  short  time,  utterly  ruined.  If  the  considerate  flee 
from  him.  if  the  brave  and  patriotic  resist  his  schemes  or 
expose  his  plans,  he  attacks  them  with  all  the  enginery  and 
patronape  <_f  his  office,  and  pursues  them  w  ith  all  the  vio- 
lence of  hie  personal  hatred.  He  attacks  to  destrov  all 
who  will  not  become  his  instruments,  and  all  who  become 
his  instruments  are  destroyed  in  the  use.  Me  spares  no 
one.  Already  this  purpose  of  his  life  is  illustrated  in  the 
treatment  of  a  gentleman  who  was  of  counsel  for  the  re- 
spondent, but  who  has  never  appeared  in  his  behalf. 

The  thanks  of  the  country  are  due  to  those  distinguished 
soldiers  who,  tempted  by  the  President  by  offers  of  king- 
doms which  were  not  his  to  give,  refused  to  fall  down  and 
worship  the  tempter.  And  the  thanks  of  the  country  are 
not  less  due  to  General  Emory,  who.  when  brought  into 
the  presence  of  the  President  hy  a  request  which  he  could 
not  disobey,  at  once  sought  to  protect  himself  again«t  his 
machinations  bv  presenting  to  him  the  law  upon  the  sub- 
ject of  military  orders. 

The  experience  and  the  fate  of  Mr.  Johnson's  eminent 
adherents  are  lessons  of  warning  to  the  country  and  to 
mankind  ;  and  the  more  eminent  and  distinguished  of  his 
adherents  have  furnished  the  most  melancholy  lessons  for 
this  and  for  succeeding  generations. 

It  is  not  that  men  are  ruined  when  they  abandon  a 
partv ;  but  in  periods  of  national  trial  and  peril  the  people 
will  not  tolerate  those  who,  in  any  degree  or  under  any 
circumstances,  falter  in  their  devotion  to  the  rights  and 
interests  of  the  republic.  In  the  public  judgment,  which 
is  seldom  erroneous  in  regard  to  public  duty,  devotion  to 
the  countrv,  and  adherence  to  Mr.  Johnson  are  and  have 
been  whollv  inconsistent. 

Carpenter's  historical  painting  of  Emancipation  is  a  fit 
representation  of  an  event  the  most  illustrious  of  any  in 
the  annals  of  America  since  the  adoption  of  the  Constitu- 
tion. Indeed,  it  is  second  to  the  ratification  of  the  Consti- 
tution, only  in  the  fact  that  that  instrument,  as  a  means  of 
organizing  and  preserving  the  nation,  rendered  emancipa- 
tion possible.  The  principal  figure  of  the  Bccne  is  the  im- 
mortal Lincoln,  whose  great  virtues  eudear  his  name  and 
memory  to  all  mankind,  and  whose  untimely  and  violent 
death,  then  the  saddest  event  in  our  national  experience, 
but  now  not  deemed  bo  great  a  calamity  to  the  people  who 
loved  him  and  mourned  for  him  as  no  public  man  was 
ever  before  loved  or  lamented,  as  is  the  shame,  humilia- 
tion, disgrace  and  suffering  caused  by  the  misconduct  and 
crimes  of  his  successor.  It  was  natural  and  necessary 
that  the  artist  should  arrange  the  personages  of 
the  group  on  the  right  hand  and  on  the  left  of 
the  principal  figure.  Whether  the  particular  as- 
signment was  by  chance,  by  the  taste  of  the  artist, 
or  by  the  influence  of  a  mysterious  Providence  which 
works  through  human  agency,  weJknow  not.  Put  on  the 
right  of  Lincoln  are  two  statesmen  and  patriots,  who,  in 
all  the  trials  and  vicissitudes  of  these  eventful  years,  have 
remained  steadlast  to  liberty,  to  justice,  to  the  principles 
of  Constitutional  government.  Senators  and  Mr.  Chief 
Justice,  in  this  presence  I  venture  not  to  pronounce  their 
namce.  > 

On  the  left  of  Lincoln  are  five  figures  representing  the 
Other  members  of  his  Cabinet.  One  of  these  is  no  longer 
among  the  living;  he  died  before  the  evil  davs  came,  and 
We  may  indulge  in  the  hope  that  he  would  have  escaped 


the  fate  of  his  associates.  Of  the  other  four,  three  have 
been  active  in  counseling  and  supporting  the  President 
in  his  attempts  to  subvert  the  government.  They  are 
already  ruined  men.  Lpon  the  canvass  they  arc  elevated 
to  the  summit  of  virtuous  ambition.  Yielding  to  the  se- 
ductions of  power,  they  have  fallen.  Their  example  and 
fate  may  warn  us,  but  their  advice  and  counsel,  whether 
given  to  this  tribunal  or  to  him  who  in  on  trial  before  this 
tribunal,  cannot  be  accepted  as  the  judgment  of  wise  or  of 
patriotic  men. 

Leaving  the  discussion  of  the  provisions  of  the  C  mstitn- 
tion,  I  am  now  prepared  to  ask  your  attention  to  the 
character  and  history  of  the  act  of  1789,  on  which  stress 
has  been  laid  bv  the  President  in  his  answer,  and  by  the 
learned  counsel  who  opened  the  case  for  the  respondent. 
The  discussion  in  the  House  of  Representatives  in  1789  ro- 
tated to  the  bill  establishing  a  Department  ot  Foreign  Af- 
fairs. The  first  section  of  that  bill,  as  it  originally  passed 
the  House  of  Representatives,  after  recapitulating  the 
title  of  the  officer  who  was  to  take  charge  of  the  depart- 
ment, and  setting  forth  his  duties,  contained  these  words 
in  reference  to  the  Secretary  of  the  Department:— "To  be 
removable  from  office  by  the  President  of  the  United 
States."  The  House,  in  Committee  of  the  Whole,  die- 
cussed  this  provision  during  several  days,  and  all  the 
leading  members  of  the  body  appear  to  have  taken  part 
in  the  debate.  As  iB  well  known,  there  was  a  differ- 
ence of  opinion  at  the  time  as  to  the  meaning  of  the 
Constitution,  Some  contended  that  the  power  of 
removing  civil  officers  was  vested  in  the  President, 
absolu  telv,  to  be  exercised  by  him,  without  consultation 
with  the  Senate,  and  this  as  well  when  the  Senate  was  in 
seesiou  as  during  vacations.  Otheis  maintained  that  the 
initiative  in  the  removal  of  a  public  officer  must  be  taken 
by  the  President,  but  that  there  could  be  no  actual  remo- 
val except  by  the  advice  and  consent  of  the  Senate,  and 
that  this  rule  was  applicable  to  the  powers  of  the  Presi- 
dent, as  well  during  the  vacation  as  during  the  session  of 
the  Senate.  Others  maintained  that  during  the  session  of 
the  Seuate,  while  the  initiative  was  in  the  President,  the 
actual  removal  of  a  civil  officer  could  be  effected  only  noon 
the  advice  and  consent  of  the  Senate,  but  that  during  "the 
vacations  the  President  might  remove  such  officers  and  fill 
their  placea  temporarily,  under  commissions,  to  expire  at 
the  end  of  the  next  session  of  the  Senate.  Mr.  Madison 
maintained  the  first  of  these  propositions,  and  he  may  be 
said  to  be  the  ouly  person  of  historical  reputation  at  the 
preeent  day  who  expressed  corresponding  opinions,  al- 
though undoubtedly  his  views  were  sustained  by  a  con- 
siderable number  of  members.  It  is  evident  from  an  ex- 
amination of  the  debate  that  Mr.  Madison's  views  were 
gradually  and,  finally,  successfully  undermined  by  the  dis- 
cussion on  that  occasion. 

As  is  well  known,  Roger  Sherman  waB  then  one  of  the 
most  eminent  members  of  that  body.  He  was  a  signer  of 
the  Declaration  of  Independence,  a  member  of  the  con- 
vention which  framed  the  Constitution  of  the  United 
States,  and  a  member  of  the  House  of  Representatives  of 
the  First  Congress.  He  was  undoubtedly  one  of  the  most 
illustrious  men  of  the  constitutional  period  of  American 
history;  and  in  each  succeeding  generation  there  have 
eminent  persons  of  his  blood  and  name ;  but  at  no  period 
has  his  family  been  more  distinguished  than  at  the  present 
time.  Mr.  Sherman  took  a  leading  part  in  the  discussion, 
and  there  is  no  doubt  that  the  views  which  he  entertained 
and  expressed  had  a  large  influence  in  producing  the  re- 
Bult  which  was  finally  reached.  The  report  of  the  debate 
is  found  in  the  first  volume  of  the  Annals  of  Congress;  and 
I  quote  from  the  remarks  made  by  .Mr.  Sherman,  preserved 
on  pages  510  and  511  of  that  volume:— 

"  Mr.  Sherman— I  consider  this  a  very  important  sub- 
ject in  every  point  of  view,  and  therefore  worthy  of  full 
discussion.   In  my  mind  it  involves  three  question.  First. 
Whether  the  President  has,  by  the  Constitution,  the  right 
i  to  remove  an  officer  appointed  by  and  with  the  advice  and 
consent  of  the  Senate.  No  gentleman  contends  but  that 
the  advice  and  consent  of  the  Senate  are  necessary  to  make 
the  appointment  in  all  cases,  unless  in  inferior  officers 
where  the  contrary  is  established  by  law  ;  but  then  thov 
I  allege  that  although  the  consent  of  the  Senate  be  necessary 
to  the  appointment,  the  President  alone,  by  the  nature  of 
hia  office,  has  the  power  of  removal.  Now  it  appears  to 
me  that  this  opinion  is  ill-founded,  because  this  provision 
I  was  iutened  for  some  useful  purpose,  and  by  that  construc- 
'  tion  would  answer  none  at  all.  I  think  the  concurrence  of 
I  the  Senate  as  necessary  to  appoint  an  officer  as  thenomina- 
'  tion  of  the  President;  they  are  constituted  as  mutual 
,  checks,  each  having  a  negative  upon  the  other. 

"I  consider  it  as  an  established  principle  that  the  power 
I  which  appoints  can  also  remove,  unless  there  arc  express 
1  exceptions  made.   Now  the  power  which  appoints  the 
i  judges  cannot  displace  them,  because  there  is  a  coustitur 
tional  restriction  in  their  favor;  otherwise  the  Presv 
dent,  by  and  with  the  advice  and  consent  of  the  Senate, 
being  the  power  which  appointed  them,  would  be  sufficient 
I  to  remove  thein.  This  is  the  construction  in  England, 
I  where  the  King  has  the  power  of  appointing  iudges  j  it  was 
i  declared  to  be  during  pleasure,  and  they  might  e  removed 
I  when  the  monarch  thought  proper.  It  is  a  general  pr  inc  v 
|  pie  in  law,  as  well  as  reason,  that  there  shall  be  the  same 
:  authority  to  remove  as  to  establish.   It  is  so  in  legislation* 
where  the  several  branches,  whose  concurrence  is  neces- 
sary to  pane  a  law.  must  concur  in  repealing  it.  Just  so  I 
take  it  to  ho  in  cases  of  appointment,  and  the  President 
i  alone  may  remove,  when  lie  alone  appoints,  as  in  the  case 
of  interior  o.hcoa  to  be  established  by  law. 

"As  the  office  1*  the  more  creature  of  the  Legislature  we 
may  form  it  under  such  regulations  as  we  please,  with 
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BtlCh  powers  and  duration  as  we  think  good  policy  re- 
quires. We  may  say  he  shall  hold  his  office  during  good 
behavior,  or  that  he  shall  be  annually  elected.  We  may 
eay  he  shall  be  displaced  for  neglect  of  duty,  and  point 
oat  how  he  shall  be  convicted  of  it  without  calling  upon 
the  President  or  Senate. 

"The  third  question  is.  if  the  Legislature  has  the  power 
to  authorize  the  President  alone  to  remove  this  officer, 
whether  it  is  expedient  to  invest  him  with  it?  I  do  not 
believe  it  absolutely  necessary  that  he  should  have  such 
power,  because  the  power  of  suspending  would  answer  all 
the  purposes  which  gentlemen  have  in  view  by  giving  the 
power  of  removal.  I  do  not  think  that  the  officer  is  only 
to  be  removed  by  impeachment,  as  is  argued  by  the  gentle- 
man from  South  Carolina  (Mr.  Smith),  because  he  is  the 
mere  creature  of  the  law,  and  we  can  direct  him  to  be  re- 
moved on  conviction  of  mismanagement  or  inability,  with- 
out calling  upon  the  Senate  for  their  concurrence.  But  I 
Lelieve,  if  we  make  no  such  provision,  he  may  constitu- 
tionally be  removed  by  the  President,  by  and  with  the  ad- 
vice and  consent  of  the  Senate;  and  I  believe  it  would  be 
most  expedient  for  us  to  say  nothing  in  the  clause  on  this 
subject." 

I  may  be  pardoned  if  I  turn  aside  for  a  moment,  and, 
addressing  myself  to  the  learned  gentleman  of  counsel  for 
the  respondent  who  is  to  follow  me  in  argument,  I  request 
him  to  refute,  to  overthrow  the  constitutional  argument 
of  his  illustrious  ancestor,  Roger  Sherman.  Doing  this  he 
will  have  overcome  the  first,  but  only  the  first,  of  a  series 
of  obstacles  in  the  path  of  the  President. 

In  harmony  with  the  views  of  Mr.  Sherman  was  the 
opinion  expressed  by  Mr.  Jackson,  of  Georgia,  found  on 
page  503  of  the  same  volume.  He  says : 

"I  shall  agree  to  give  him  (that  is  the  President)  the 
same  power  in  cases  of  removal  that  he  has  in  appointing, 
but  nothing  more.  Upon  this  principle,  I  would  a?ree  to 
give  him  the  power  ot  suspension  during  the  recess  of  the 
Senate.  This,  in  my  opinion,  would  effectually  provide 
again  t  those  inconveniences  which  have  been  appre- 
hended, and  not  expose  the  Government  to  those  abuses 
we  have  to  dread  from  the  wanton  and  uncontrollable  au- 
thority of  removing  officers  at  pleasure." 

It  may  be  well  to  observe  that  Mr.  Madison,  in  maintain- 
ing the  absolute  power  of  the  President  to  remove  civil 
officers— coupled  with  his  opinions  upon  that  point— states 
doctrines  concerning  the  power  of  impeachment  which 
would  be  wholly  unacceptable  to  this  respondent.  And, 
indeed,  it  is  perfectly  apparent  that  without  the  existence 
of  the  power  to  impeach  and  remove  the  President  of  the 
United  States  from  office,  in  the  manner  maintained, 
Mr.  Madison  in  that  debate,  said  :—  , 

"The  danger  to  liberty,  the  danger  of  maladministra- 
tion, has  not  yet  been  found  to  lie  so  much  in  the  facility 
of  introducing  improper  persons  into  office  as  in  the  diffi- 
culty of  displacing  those  who  are  unworthy  of  the  public 
trust.   (Page  515,  vol.  1,  Annals  of  Congress.)" 

Again  he  says:— 

"Perhaps  tlie  great  danger,  as  has  been  observed,  of  abuse 
In  the  executive  power  lies  in  the  improper  continuance 
of  bad  men  in  office.  But  the  power  we  contend  for  will 
not  enable  him  to  do  this  -,  for  if  an  unworthy  man  be  con- 
tinued in  office  by  an  unworthy  President,  the  House  of 
Representatives  can  at  any  time  impeach  him,  and  the 
Senate  can  remove  him,  whether  the  President  chooses  or 
not.  The  danger,  then,  consist?  merely  in  this:—  The  Pre- 
sident can  displace  from  office  a  man  whose  merits  re- 
quire that  he  should  be  continued  in  it.  What  will  be  the 
motives  which  the  President  can  feel  for  such  abuse  of  his 
power  and  the  restraints  that  operate  to  prevent  it?  In 
the  first  place,  he  will  be  impeachable  by  this  House  be- 
fore the  Senate  for  such  an  act  of  maladministration ;  for 
I  contend  that  the  wanton  removal  of  meritorious  officers 
would  subject  him  to  impeachment  and  removal  from  his 
high  trust.   (Pa^e  517,  vol.  1,  Annals  of  (JongresB.)" 

It  is  thus  seen  that  Mr.  Madison  took  great  care  to  con- 
nect his  opinions  of  the  power  of  removal  in  the  President 
with  a  distinct  declaration  that  if  this  power  was  impro- 
perly exercised  by  the  President  he  would  himself  be 
liable  to  impeachment  and  removal  from  office.  If  Mr. 
Madison's  opinions  were  to  be  accepted  by  the  President 
as  a  whole,  he  would  be  as  defenseless  as  he  is  at  the  pre- 
sent time  if  arraigned  upon  articles  of  impeachment  based 
upon  acts  of  maladministration  in  the  removal  of  public 
officers.  The  result  of  the  debate  upon  the  bill  for  estab- 
lishing the  Executive  Department  of  Foreign  Affairs  was 
that  the  phrase  in  question  which  made  the  head  of  the 
department  "removable  from  office  bv  the  President  of 
the  United  States"  was  stricken  out  by  a  vote  of  31  in  the 
affirmative  to  19  in  the  negative,  and  another  form  of  ex- 
pression was  introduced  into  the  second  section,  which  ia 
manifestly  in  harmony  with  the  views  expressed  by  Mr. 
Sherman,  and  those  who  entertained  corresponding 
Opinions. 

U'he  second  Bcction  is  in  these  words  :— 

"Section  2.  And  be  it  further  enacted,  That  there  shall 
bo  in  the  said  department  an  inferior  officer,  to  be  ap- 
pointed by  the  said  principal  officer,  and  to  he  employed 
therein  as  he  shall  deem  proper,  and  to  he  called  the  chief 
Clerk  of  the  Department  of  frorcign  Affairs,  and  •  who. 
whenever  the  said  principal  officer  nhall  be  removed  from 
office  bv  the  Presidout  of  the  United  States,  or  in  other 
case  of  vacancy,  shall,  during  such  vacancy,  have  tho 
charge  and  custody  of  all  records,  books  and  papers  apper- 
taining to  said  department."  (United  States  Statutes  at 
Large,  vol.  1,  p.  29.) 

It  will  he  seen  that  tho  phrase  hero  employed,  "when- 
ever the  said  principal  officer  shall  be  removed  from  offico 
by  the  President  of  the  United  States,"  is  not  a  grant  of 
power  to  the  President;  nor  is  it,  as  was  assorted  by  tho 


counsel  for  the  respondent,  a  legislative  interpretation  of*a 
constitutional  power.  But  it  is  merely  a  recognition  of  a 
power  in  the  Constitution  to  be  exercised  by  the  President, 
at  some  time,  under  some  circumstances,  and  subject  to 
certain  limitations.  But  there  is  no  statement  or  declara- 
tion of  the  time  when  such  power  could  be  exercised,  the 
circumstances  under  which  it  might  be  exercised,  or  the 
limitations  imposed  upon  its  exercise. 

All  these  matters  are  left  subject  to  the  operation  of  the 
Constitution.  This  is  in  entire  harmony  with  the  decla- 
tion  made  bv  Mr.  White,  of  North  Carolina,  in  the  debate 
of  1789.   He  says:— 

"Let  us  then  leave  the  Constitution  to  a  free  operation, 
and  let  the  President,  with  or  without  the  consent  of  the 
Senate,  carry  it  into  execution.  Then,  if  any  one  supposes 
himself  injured  by  the  determination  let  him  have  re- 
course to  the  law,  and  its  decision  will  establish  the  true 
construction  of  the  Constitution." 
Mr.  Gerry,  of  Massachusetts,  also  said  :— 
"Hence  all  construction  of  the  meaning  of  the  Constitu- 
tion is  dangerous  or  unnatural,  and  therefore  ought  to  be 
avoided.  This  is  our  doctrine,  that  no  power  of  this  kind 
ought  to  be  exercised  by  the  Legislature.  But  we  say,  if 
we  must  give  a  construction  to  the  Constitution  it  is  more 
natural  to  give  the  construction  in  favor  of  the  Dower  of 
removal  vesting  in  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate:  because  it  is  in  the  nature  of 
things  that  the  power  which  appoints  removes  also." 

Again,  Mr.  Sherman  said,  speaking  of  the  words  which 
were  introduced  into  the  first  section  and  finally  stricken 
out  :— 

"I  wish,  Mr.  Chairman,  that  the  words  may  be  left  out 
of  the  bill,  without  giving  up  the  question  either  way  aa 
to  the  propriety  of  the  measure." 

The  debate  upon  the  bill  relating  to  the  Department  for 
Foreign  Affairs  occurred  in  the  month  of  June,  1798;  in  the 
following  month  of  August  Congress  was  engaged 
in  considering  the  bill  establishing  the  Treasury 
Department.  This  bill  originated  in  the  House,  and 
contained  the  phrase  now  found  in  it,  being  the  same  as 
that  contained  in  the  bill  establishing  the  State  Depart- 
ment. 

The  Senate  was  so  far  satisfied  of  the  impolicy  of  making 
any  declaration  whatever  upon  the  subject  of  removal, 
that  the  clause  was  struck  out  by  an  amendment.  The 
House  refused  to  concur,  however,  and  the  Senate,  by  the 
casting  vote  of  the  Vice  President,  receded  from  the  amend* 
ment. 

All  this  shows  that  the  doctrine  of  the  right  of  removal 
by  the  President  survived  the  debate  only  as  a  limited  and 
doubtful  riant  at  most. 

The  results  reached  by  the  Congress  of  1789  are  conclu- 
sive upon  the  following  points:— That  that  body  was  of 
opinion  that  the  power  of  removal  was  not  in  the  Presi- 
dent absolutely,  to  be  exercised  at  all  times  and  under  all 
circumstances:  and  secondly,  that  during  the  sessions  of 
the  Senate  the  power  of  removal  was  vested  in  the  Presi- 
dent and  Senate,  to  be  exercised  by  their  concurrent 
action;  while  the  debate  and  the  votes  indicate  that  the 
power  of  the  President  to  remove  from  office,  during  the 
vacation  of  the  Senate,  was,  at  best,  a  doubtful  power 
under  the  Constitution. 

It  becomes  us-  next  to  consider  the  practice  of  the  Go- 
vernment, under  the  Constitution,  and  in  the  presence  of 
the  action  of  the  first  Congress,  by  virtue  of  which  the 
President  now  claims  an  absolute,  unqualified,  irrespon- 
sible power  overall  public  officers,  and  this  without  the 
advice  and  consent  of  the  Senate,  or  the  concurrence  of 
any  other  branch  of  the  Government.  In  the  early  years 
of  the  Government  the  removal  of  a  public  officer  by  the 
President  was  a  rare  occurrence,  and  it  was  usually  resort- 
ed to  during  the  session  of  the  Senate,  for  misconduct  in 
office  only,  and  accomplished  by  the  appointment  of  a 
successor,  through  the  advice  and  consent  of  the  Senate. 
Gradually  a  practice  was  introduced,  largely  through  the 
example  of  Mr.  Jefferson,  of  removing  officers  during  the 
recess  of  the  Senate,  and  filling  their  places  under  com- 
missions to  expire  at  the  eDd  of  the  next  session.  But  it 
cannot  be  said  that  this  practice  became  common  until 
the  election  of  General  Jackson,  in  1828.  During  his  ad- 
ministration the  practice  of  removing  officers  during  tho 
recesses  of  the  Senate  was  largely  increased,  and  in  the 
year  1832,  on  the  18th  of  September,  General  Jackson  re- 
moved Air.  Duane  from  the  office  of  Secretary  of  the 
Treasury.  This  act  on  his  part  gave  rise  to  a  heated  de- 
bate in  Congress,  and  an  ardent  controversy  throughout 
the  country,  many  of  tho  most  eminent  men  contending 
that  there  wa-*  no  power  in  the  President  to  remove  a 
civil  officer,  even  during  the  recess  of  the  Senate.  The 
triumph  of  General  Jaclcson  on  that  controversy  gave  a 
full  interpretation  to  tho  words  which  had  been  employed 
in  the  statute  of  1789. 

But,  at  tho  same  time,  tho  limitations  of  that  power  in 
the  President  were  clearly  settled,  both  upon  the  law  and 
the  Constitution,  that  whatever  might  bo  his  power  of  re- 
moval during  a  recess  of  the  Senate,  he  had  no  right  to 
make  a  removal  during  a  session  of  the  Senate  except  upon 
the  advice  and  consent  of  that  body  to  tho  appointment  of 
a  successor.  This  was  the  opinion  of  Mr.  Johnson  himself, 
as  stated  bv  him  in  a  speech  made  in  the  Senate  on  the 
10th  of  January,  1861:— 

14 1  meant  that  the  true  way  to  fightitho  battle  was  for  U8 
to  remain  hero  and  occupy  the  places  assigned  to  us  by  the 
Constitution  of  tho  country.  Why  did  I  make  that  state- 
ment? It  was  because  on  tho  4th  day  of  March  next  we 
shall  have  six  majority  in  this  bodv,  and  if,  as  some  appre- 
hended, tho  incoming  administration  shall  show  any  dispo- 
sition to  make  encroachments  upon  the  institution  of 
slavery,  encroachments  upon  the  rights  of  the  States,  or  any 
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other  violation  of  the  Constitution,  we,  hy  remaining  in 
the  Union  and  standing  at  our  places,  will  have  the  power 
to  resist  all  these  encroachments.  How?  We  have  the 
power  even  to  reject  the  appointment  of  the  Cabinet  offi- 
cers of  the  incoming  President.  Then,  should  we  not  be 
fighting  the  battle  in  the  Union  by  resisting  even  the  or- 
ganization of  the  administration  in  a  constitutional  mode, 
and  thus,  at  the  very  start,  disable  an  administration 
which  was  likely  to  encroach  on  our  rights  and  to  violate 
the  Constitution  of  the  country?  So  far  as  appointing  even 
a  minister  abroad  is  concerned,  the  incoming  administra- 
tion will  have  no  power  without  our  consent  if  we  remain 
here.  It  comes  into  office  handcuffed,  powerless  to  do 
harm.  We,  standing  here,  hold  the  balance  of  power  in 
our  hands:  we  can  resist  it  at  the  very  threshhold  effec- 
tually, and  do  it  inside  of  the  Union  and  in  our  House. 
The  incoming  administration  has  not  even  the  power  to 
appoint  a  postmaster,  ^OBe  salary  exceeds  $1000  a  year, 
without  consultation  with,  and  the  acquiescence  of,  the 
Senate  ot  the  United  States.  The  President  has  not 
even  the  power  to  draw  his  salary,  his  $25,000  per  annum, 
nnless  we  appropriate  it"— {Uoityre&siotiaL  Globe,  vol.  — , 

PlT5maybe  well  observed,  that  for  the  purpose  of  this 
trial,  and  upon  the  question  whether  the  President  is  or  is 
not  guilty  under  the  first  three  articles  exhibited  against 
him  by  the  House  of  Representatives,  it  is  of  no  conse- 
quence whether  the  President  of  the  United  States  has 
power  to  remove  a  civil  officer  during  a  recess  of  the  Se- 
nate. The  fact  charged  and  proved  against  the  President, 
and  on  which,  as  one  fact  proved  against  him,  we  de- 
mand his  conviction  is,  that  he  attempted  to  remove 
Mr.  Stanton  from  the  office  of  Secretary  of  War  during 
a  session  of  the  Senate.  It  cannot  be  claimed  with  any 
propriety  that  the  act  of  1789  can  be  construed  as  a  grant 
of  power  to  the  President  to  an  extent  beyond  the  practice 
of  the  government  for  three-quarteiB  of  a  century  under 
the  Constitution,  and  under  the  provisions  of  the  law  of 
1789.  None  of  the  predecessors  of  Mr.  Johnson,  from  Gene- 
ral Washington  to  Mr.  Lincoln,  although  the  act  of  1789 
was  in  existence  during  all  that  period,  had  ever  ventured 
to  claim  that  either  under  that  act,  or  by  virtue  of  the 
Constitution,  the  President  of  the  United  States  had  power 
to  remove  a  civil  officer  during  a  session  of  the  Senate, 
without  its  consent  and  advice.  The  utmost  that  can  be 
Baid  is,  that  for  the  last  forty  years  it  had  been  the  practice 
of  the  Executive  to  remove  civil  officers  at  pleasure  during 
the  recess  of  the  Senate.  While  it  may  be  urge*  that  this 
practice,  in  the  absence  of  any  direct  legislation  upon  the 
subject  had  become  the  common  law  ot  the  country,  pro- 
tecting the  Executive  in  a  policy  corresponding  to  that 
practice.  It  is  also  true,  for  stronger  reasons,  that  Mr. 
Johnson  was  bound  by  his  oath  of  office  to  adhere  to  the 
practice  of  his  predecessors  in  other  particulars,  none  of 
whom  had  ever  ventured  to  remove  a  civil  officer  from  his 
office  during  the  session  of  the  Senate,  and  appoiut  a  suc- 
cessor, either  permanent  or  ad  interim,  and  authorize 
that,  successor  to  enter  upon  the  discharge  of  the  duties  of 
uuch  office. 

Hence  it  is  that  the  act  of  1789  13  no  security  to  this  re- 
spondent, and  hence  it  is  that  we  hold  him  guilty  ol  a  vio- 
lation of  the  Constitution  and  of  his  oath  of  office,  under 
the  first  and  third  articles  of  impeachment,  exhibited 
against  him  by  the  House  of  Representatives,  and  this 
without  availing  ourselves  of  the  provisions  of  the  Tenure 
Of  Office  act  of  March  2, 1867. 

I  respectfully  ask  that  the  views  now  submitted  in  refer- 
ence to  the  act  of  1789  may  be  considered  in  connection 
with  the  argument  I  have  already  ottered,  upon  the  true 
meaning  of  the  provisions  of  the  Constitution  relating  to 
the  appointment  of  civil  officers. 

I  pass  now  to  the  consideration  of  the  act  of  the  13th  of 
February,  1795,  on  which  the  President  relies  as  a  justifi- 
cation for  his  appointment  of  Lorenzo  Thomas  as  Secre- 
tary of  War  ad.  interim.  By  this  act  it  is  provided:— 

*Tn  case  of  vacancy  in  the  ottice  of  Secretary  of  State, 
the  Secretary  of  the  Treasury,  or  of  the  Secretary  of  the 
Department  of  War,  or  of  any  other  officer  of  either  of  the 
said  departments,  whose  department  is  not  in  the  head 
thereof,  whereby  they  cannot  perform  the  duties  of  their 
said  respective  offices,  it  shall  be  lawful  for  the  President 
of  the  L .nitcd  States,  in  case  he  shall  think  it  necessary, 
to  authorize  any  person  or  persons,  at  his  discretion,  to 
perform  the  duties  of  the  said  respective  offices  until  a 
succeesor  be  appointed,  or  such  vacancy  be  filled.  Pro- 
vided, That  no  ono  vacancy  shall  be  supplied,  in  manner 
aforesaid,  for  a  longer  term  than  six  months."  (1  Stat,  at 
Large,  p.  415). 

1  he  ingenuity  of  the  President  and  his  counsel  haB  led 
them  to  maintain  that  the  phrase  "in  case  of  vacancy," 
used  in  this  statute,  relates  to  any  and  every  vacancy 
however  produced.  But  the  reading  of  the  entire  section- 
whether  casually  or  carefully,  shows  that  the  purpose  of 
the  law  was  to  provide  a  substitute  temporarily  in  case  of 
Vacancy,  whereby  the  person  in  office  could  not  verform 
the  duties  of  his  ojffice,  and  necessarily  applied  only  to 
those  contingencies  of  official  life  which  put  it  out  ot  the 
power  of  the  person  in  office  to  discharge  the  duties  of  tho 
place ;  such  as  sickness,  absence,  or  inability  of  any  sort. 
And  yet  the  President  and  his  counsel  contend  that  a  re- 
moval by  the  President  is  a  case  of  vacancy  contemplated 
by  the  law,  notwithstanding  the  limitation  of  the  Presi- 
dent in  his  power  of  appointing  an  officer  tempor- 
arily, is  to  those  cases  which  render  it  impossible 
for  the  duly  commisoioned  officer''  to  perform  the 
duties  of  his  office.  When  it  is  considered. as  I  have  shown, 
that  the  President  has  no  power— and  this  without  consi- 
dering the  Tenure  of  Office  act  of  March  2,  1867— to  create 
a  vacancy  during  a  session  of  the  Senate,  the  act  of  1795, 


even  upon  his  construction,  furni=he»  no  defense  what- 
ever. But  we  submit  that  if  he  had  possessed  the  power 
which  he  claims  by  virtue  of  the  act  of  1789,  that  the  va- 
cancy referred  to  in  the  act  of  1795  is  not  such  a  vacancy 
as  is  caused  by  the  removal  of  a  public  officer,  but  tha-t 
that  act  is  limited  to  those  vacancies  which  arise  una  void* 
ably  in  the  public  service,  and  without  the  agency 
of  the  President.  But  there  is  in  the  section 
of  the  act  of  1795  on  which  the  President  reheat 
a  proviso  which  nullifies  absolutely  the  defense 
which  he  has  set  up.  This  proviso  is,  that  no 
one  vacancy  shall  be  supplied  in  manner  aforesaid 
(that  is,  by  a  temporary  appointment)  fur  a  longer 
term  than  six  months.  Mr.  Johnson  maintains  that  he 
suspended  Mr.  Stanton  from  the  office  of  Secretary  of  War 
on  the  12th  of  August  last,  not  by  virtue  of  the  Tenure  of 
Office  act  of  March  2,  1867,  but  under  a  power  incident  to 
the  general  and  unlimited  power  of  removal,  which,  as  ho 
claims,  is  vested  in  the  President  of  the  United  States,  and 
that,  from  the  12th  of  August  last,  Mr.  Stanton  lias  not 
been  entitled  to  the  office  of  Secretary  for  the  Department 
of  War.  If  he  suspended  Mr.  Stanton  as  an  Incident  of  his 

feneral  power  of  removal,  then  his  suspension,  upon  the 
•resident's  theory,  created  a  vacancy  such  as  is  claimed 
bv  the  President  under  the  statute  of  1795  The  suspension 
of  Mr.  Stanton  put  him  in  such  a  condition  that  he  "could 
not  perform  the  duties  of  the  office."  The  President 
claims  also  to  have  appointed  General  Grant  Secretary 
of  War  ad  interim  on  the  12th  of  August  last,  by 
virtue  of  the  statute  of  V,95.  The  proviso  of  that  statute 
declares  that  no  one  vacancy  Ehallfie  shall  be  supplied  in 
manner  aforesaid  (that  is,  by  temporary  appointment)  for 
a  longer  term  tlian  six  months.  If  the  act  of  17i»5  were  in 
force,  and  if  the  President's  theory  of  his  rights  under  tho 
Constitution,  and  under  that  act  were  a  valid  theory,  tho 
six  months  during  which  the  vacancy  might  have  been  sup» 
plied  temporarily  expired  by  limitation  on  the  12th  day 
of  February,  1868,  and  yet  on  the  21st  day  of  Feb- 
ruary, 1868,  the  President  appointed  Lorenzo  Thomas 
Secretary  of  War  ad  interim  to  the  same  va- 
cancy, and  this  in  violation  of  the  statute  which 
he  pleads  his  own  defense.  It  is  too  clear  for  argument 
that  if  Mr.  Stanton  was  lawfully  suspended,  as  the  Presi- 
dent now  claims,  but  not  suspended  under  the  Tenure  of 
Olfice  act,  then  the  so-called  restoration  of  Mr.  Stanton  on 
the  13th  of  January  was  wholly  illegal.  But  if  the  statute 
of  1795  is  applicable  to  a  vacancy  created  by  suspension  ov 
removal  then  the  President  lias  violated  it  "by  the  appoint* 
ment  of  General  Thomas  Secretary  of  War  ad  interim. 
And  if  the  statute  of  1795  is  not  applicable  to  a  vacancy 
occasioned  by  a  removal,  then  the  appointment  of  General 
Thomas  Secretary  of  War  ad  interim  is  without  authority 
or  the  color  of  authority  of  law. 

The  fact  is,  however,  that  the  statute  of  1795  is  repealed 
by  the  operation  of  the  statute  of  the  20th  of  February,  1863. 
(Statutes  at  Large,  vol.  12,  p.  656). 

If  Senators  will  consider  the  provisions  of  the  statute  of 
1863  in  connection  with  the  power  of  removal  under  tho 
Constitution  during  a  session  of  the  Senate,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  the  then  recog- 
nized power  of  removal  bv  the  President  during  a  recess 
of  the  Senate  to  be  filled  "by  temporary  appointments,  as 
was  the  practice  previous  to  March  2,  1867,  they  will  find 
that  provision  is  made  for  every  vacancy,  which  could  pos- 
sibly arise  in  the  public  service. 
The  act  of  February  20, 1863,  provides  :— 
"That  in  case  of  the  death,  resignation,  absence  from 
the  eeat  of  government,  or  sickuesn  of  the  head  of  an  exe- 
cutive department  of  the  government,  or  of  any  officer  of 
either  of  said  departments  whose  appointment  is  not  in 
the  head  thereof,  whereby  then  cannot  perform  the  dw- 
ties  of  their  respective  offices,  it  shall  be  lawful  for  the 
President  of  the  United  States,  in  case  he  shall  think  it 
necessary,  to  authorize  the  head  of  any  other  executive 
department  or  other  officer  in  either  of  said  departments 
whose  appointment  is  vested  in  the  President,  at  his  dis- 
cretion to  perform  the  duties  of  the  said  respective  offices 
until  a  successor  be  appointed,  or  until  such  absence  or  in- 
ability phall  cease?  Provided,  That  no  one  vacancy  shall 
be  supplied  in  manner  aforesaid  for  a  longer  term  than  six 
months." 

Provision  was  thus  made  by  the  act  of  1863  for  filling  all 
vacancies  which  could  occur  under  any  circumstances. 
It  is  a  necessary  rule  of  construction  that  all  previous 
statutes  making  other  and  different  provisions  for  the  fill- 
ing of  vacancies  are  repealed  by  the  operation  of  more  re- 
cent statutes ;  and  for  the  plain  reason  that  it  is  incon- 
sistent with  any  theory  of  government  that  there  shoujd 
be  two  legal  modes  in  existence  at  tho  same  time  for  doing 
the  same  thing. 

If  the  view  I  have  presented  be  a  sound  one,  it  is  ap- 
parent that  the  President's  conduct  finds  no  support  either 
in  the  Constitution,  in  the  act  of  1789,  or  in  the  legislation 
of  1795,  on  which  he  chietly  relies  as  a  justification  for  tEto 
appointment  of  Thomas  as  Secretary  of  War  ad  interim. 
It  follows,  also,  that  if  the  Tenure  of  Office  act  had  not 
been  passed  tho  President  would  not  have  been  guilty  of 
a  high  misdemeanor,  in  that  he  issued  an  order  for  the  re- 
moval of  Mr.  Stanton  from  office  during  the  session  of  the 
Senate,  in  violation  of  the  Constitution  and  of  his  own 
oath  ot  office  ;  that  he  was  guilty  of  a  high  misdemeanor 
in  the  appointment  of  Lorenzo  Thomas  as  Secretary  of 
War  ad  interim,  and  this  whether  the  act  of  the  13th  of 
February,  1795,  is  in  force,  or  whether  the  same  has  been 
repealed  by  the  statute  of  18637  or  annulled  and  rendered 
obsolete  by  the  intervening  legislation  of  the  country,  His 
uilt  is  thus  fully  proved  and  established  as  charged,  in  the 
ret,  second,  and  third  articles  of  impeachment  exiiibited 
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against  him  by  the  House  of  Representatives,  and  this 
w  ithout  considering  the  requinnents  or  constitutionality 
of  the  act  regulating  the  tenure  of  certain  civil  offices. 

I  pass  now  to  the  consideration  of  the  Tenure  of  Office 
act.  I  preface  what  1  have  to  e«y  by  calling  your  atten- 
tion to  that  part  of  my  argument  already  addressed  to  you 
in  which  1  iiave  set  forth  and  maintained,  as  I  was  able, 
the  opinion  that  the  President  had  no  right  to  make  any 
inquiry  whether  an  act  of  Congress  is  or  is  not  constitu- 
tional. That,  having  no  right  to  make  such  inquiry  he 
could  not  plead  that  lie  had  so  inquired,  and  reached  the 
conclusion  that  the  act  inquired  about  was  unconstitu- 
tional. You  will  also  bear  in  mind  the  views  presented, 
that  this  tribunal  can  take  no  notice  of  any  argument  or 
suggestion  that  a  wilfull  violation  by  the  President  is  un- 
constitutional. The  gist  of  hi*  crime  is,  that  he  intention- 
ally disregarded  a  law,  and,  in  the  nature  of  the  case,  it 
can  be  no  excuse  or  defense  that  such  law,  in  his  opinion, 
or  in  the  opinion  of  others,  was  not  in  conformity  with  the 
Constitution. 

In  this  connection,  I  desire  to  call  your  attention  to  sug- 
gestions made  by  the  President  and  by  the  President's 
counsel— by  the  President  in  his  message  of  December, 
1867,  and  by  the  President's  counsel  in  his  opening  argu- 
ment—that  it  Congress  were  by  legislation  to  aboli.-h  a  de- 

Sartment  of  the  government,  or  to  declare  that  the  Presi- 
ent  should  not  be  Commander-in-Chief  of  the  army  or  the 
navy,  that  it  would  be  the  duty  of  the  President  to  disre- 
gard such  legislation.  These  are  extreme  cases,  and  not 
within  the  range  of  possibility.  Members  of  Congress  are 
individually  bound  by  an  oath  to  support  the  Constitution  of 
the  United  States,  and  it  is  not  to  be  presumed,  even  for 
the  purpose  of  argument,  that  the}*  would  wantonly  disre- 
gard the  obligations  of  their  oath,  and  enact  in  the  form  of 
law  rules  or  proceedings  in  plain  violation  of  the  Constitu- 
tion. Such  is  not  the  course  of  legislation,  and  such  is  not 
the  character  of  the  act  we  are  now  to  consider. 
The  bill  regulating  the  tenure  of  certain  civil 
offices  was  passed  Dy  a  constitutional  majority  in 
each  of  the  two  Houses,  and  it  is  to  be  presumed  that 
each  Senator  and  Representative  who  gave  it  his  sup- 
port did  so  in  the  belief  that  its  provisions  were  in  har- 
mony with  the  provisions  of  the  Constitution.  We  are 
now  dealing  with  practical  affairs,  and  conducting  the  go- 
vernment within  the  Constitution;  and  in  reference  to 
measures  passed  by  Congress  under  such  circumstances,  it 
ia  wholly  indefensible  tor  the  President  to  suggest  the 
course  that,  in  his  opinion,  he  would  be  justified  in  pursu- 
ing if  Congress  were  openly  and  wantonly  to  disregard 
the  Constitution  and  inaugurate  revolution  ia  the  govern- 
ment. 

It  is  asserted  by  the  counsel  for  the  President,  that  he 
took  advice  as  to  the  constitutionality  of  the  Tenure  of 
Office  act,  and  being  of  opinion  that  it  was  unconstitu- 
tional, or  so  much  of  it  at  least  as  attempted  to  deprive 
him  ct  the  power  of  removing  the  members  of  the  Cabinet, 
he  felt  it  to  be  his  duty  to  disregard  its  provisions;  and  the 

Suestiou  is  now  put  with  feeling  and  emphasis,  whether 
ae  President  is  to  be  impeached,  convicted  and  re- 
moved from  office  for  a  mere  difference  of  opinion. 
True,  the  President  is  not  to  be  removed  fur  a 
mere  difference  of  opinion.  If  he  had  contented  himself 
with  the  opinion  that  the  law  was  unconstitutional,  or 
even  with  the  expression  of  such  an  opinion  privately  or 
officially  to  Congress,  no  exception  could  have  been  taken 
to  hie  conduct.  But  he  has  attempted  to  act  in  accordance 
with  that  opinion,  and  in  that  action  he  has  disregarded 
the  requirements  of  the  statute.  It  is  lor  this  action  that 
he  is  to  be  arraigned,  and  is  to  be  convicted.  But  it  is  not 
necessary  for  us  to  rest  upon  the  doctrine  that  it  was  the 
duty  of  the  President  to  accept  the  law  as  constitutional 
and  govern  himself  accordingly  in  all  his  official  doings. 
We  are  prepared  to  show  that  the  law  is  in  truth  in  har- 
mony with  the  Constitution,  and  that  its  provisions  apply 
to  Mr.  Stanton  as  Secretary  for  the  Department  of  War. 

The  Tenure  of  Office  act  makes  no  change  in  the  powers 
of  the  President  and  the  Senate,  during  the  session  of  the 
Senate,  to  remove  a  civil  ollicer  upon  a  nomination  by  the 
President,  and  confirmation  by  the  Senate,  oi  *  successor. 
This  was  an  admitted  constitutional  power  from  the  very 
organization  of  the  government,  while  the  right  now 
claimed  by  the  President  to  remove  a  civil  officer  during  a 
session  of  the  Senate,  without  the  advice  and  consent  of  the 
Senate,  was  never  asserted  by  any  of  his  predecessors,  and 
certainly  never  recognized  by  any  law  or  by  any  practice. 
This  rule  applied  to  heads  of  department*  as  well  as  to 
other  civil  officers.  Indeed,  it  may  be  said,  once  for  all, 
that  the  tenure  by  which  members  of  the  Cabinet  have 
held  their  places  corresponds  in  every  particular  to 
the  tenure  by  which  other  civil  officers  have  held  their*.  It 
is  undoubtedly  true  that,  in  practice,  members  of  the  Cabi- 
net have  been  accustomed  to  tender  their  resignations 
upon  a  suggestion  from  the  President  that  such  a  course 
would  bo  acceptable  to  him.  Bat  this  practice  has  never 
changed  their  legal  relations  to  the  President  or  to  the 
country. 

There  was  never  a  moment  of  time,  since  the  adoption 
of  the  Constitution,  when  the  law  or  the  opinion  of  the 
Senate  recognized  the  right  of  the  President  to  remove  a 
Cabinet  officer  during  a  session  of  the  Senate,  without  the 
consent  of  the  Senate  given  through  the  confirmation  of  a 
successor,  Hence,  in  this  particular,  the  Tenure  of  Office 
act  merely  enacted  and  gave  form  to  a  practice  existing 
from  the  foundation  of  the  government— a  practice  in  en- 
tin-  harmony  with  tho  provisions  of  the  Constitution  upon 
th<s  subject.  The  chief  change  produced  by  tho  Tenure  ot 
Office  act  had  reference  to  removals  during  the  recess  of 
the  Senate.  Previous  to  the  2d  of  March,  1867,  as  has  bceu 
already-  Bhown,  it  was  tho  practice  of  the  President  duriug 
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the  recess  of  the  Senate  to  remove  civil  officers  and  to 
grant  commissions  to  other  persons,  under  the  third  clause 
of  the  second  section  of  the  second  article  of  the  Consti- 
tution. This  power,  as  has  been  seen,  was  a  doubtful  one 
in  the  beginning.  The  practice  grew  un  under  the  act  of 
17sy,  but  the  right  of  Congress  by  legislation  to  regulate 
the  exercise  of  that  power  was  not  questioned  in  the  groat 
debate  of  that  year,  nor  can  it  reasonably  be  drawn  into 
controversy  now. 

The  act  of  March  2,  1867,  declares  that  the  President 
shall  not  exercise  the  power  of  removal,  absolutely,  during 
the  recess  of  the  Senate,  but  that  if  any  officer  shall  be 
shown,  by  evidence  satisfactory  to  the  President,  to  be 
guilty  of  misconduct  in  office,  or  of  crime,  or  for  any 
reason  shall  become  incapable  or  legally  disqualified  to 
perform  his  duties,  the  President  may  suspend  him  from 
office  and  designate  some  suitable  person  to  perform  tem- 
porarily the^duties  of  such  office  Until  the  next  meeting  of 
the  Senate  and  the  action  of  the  Senate  thereon. 

By  this  legislation  the  removal  is  qualified,  and  is  made 
subject  to  tlie  final  action  of  tho  Senate,  instead  of  filing 
absolute,  as  was  the  fact  under  the  practice  theretofboe 
prevailing.  It  is  to  be  observed,  however,  that  this  fea- 
ture of  the  act  regulating  the  tenure  of  certain  civil  offices 
is  not  drawn  into  controversy  by  these  proceedings ;  and, 
therefore,  it  is  entirely  unimportant  to  the  President 
whether  that  provision  of  the  act  is  constitutional  or  not. 
I  can,  however,  entertain  no  doubt  of  its  constitutionality. 
The  record  of  the  case,  however,  shows  that  Mr.  Stanton 
was  suspended  from  office  during  the  recese,  but  was  re- 
moved from  office,  as  far  as  an  order  of  the  President 
could  effect  his  removal,  during  a  session  of  the  Senate. 
It  is  also  wholly  immaterial  to  the  present  inquiry  whether 
the  suspensions  Mr.  Stanton  on  the  12th  of  August,  1867, 
was  made  under  the  Tenure  of  Office  act,  or  in  disregard 
to  it,  as  the  President  asserts. 

It  being  thus  clear,  that  so  much  of  the  act  as  relates  to 
appointments  and  removals  from  office  during  the  session 
of  the  Senate  is  in  harmony  with  the  practice  of  the  go- 
vernment from  the  first,  and  in  harmonv  with  the  provi- 
sions of  the  Constitution  on  which  that  practice  was  based, 
and  it  being  admitted  that  the  order  ot  the  President  for 
the  removal  of  Mr.  Stanton  was  issued  during  a  session  of 
the  Senate,  it  is  unnecessary  to  inquire  whether  the  other 
parts  of  the  act  are  constitutional  or  not,  and  also  unne- 
cessary to  inquire  what  the  provisions  of  the  act  are 
in  reference  to  the  heads  of  the  several  executive  depart- 
ments. I  presume  authorities  arc  not  needed  to  show  that 
a  law  may  be  unconstitutional  and  void  in  some  of  ita 
parts,  and  the  remaining  portions  continue  in  full  force. 

The  body  of  the  first  section  of  the  act  regulating  the 
tenure  of  certain  civil  offices  is  in  these  words:— 

"Every  person  holding  any  civil  office  to  which  he  has 
been  appointed  by  and  with  the  advice  and  consent  of  the 
Senate,  and  everv  person  who  shall  hereafter  be  appointed 
to  any  such  office,  and  shall  become  dub'  qualified  to  act 
therein,  is,  and  shall  be  entitled  to  hold  such  office  until  a 
successor  shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  herein  otherwise  provided." 

Omitting  for  the  moment  to  notice  the  exception,  t  ere 
can  be  no  doubt  that  this  provision  would  have  applied  to 
the  Secretary  of  War,  and  to  every  other  civil  officer  under 
the  government;  nor  can  there  be  any  doubt  that  the  re- 
moval of  Mr.  Stanton  during  a  session  of  the  Senate  is  a 
misdemeanor  by  the  law,  and  punishable  as  such  under 
the  sixth  section  of  the  act,  unless  the  body  of  the  section 
quoted  is  so  controlled  by  the  proviso  as  to  take  the  Secre- 
tary of  War  out  of  its  grasp.  The  proviso  is  in  these 
words  :— 

**  That  the  Secretaries  of  State,  of  War,  of  the  Navy,  and 
of  the  Interior,  the  Postmaster  General  and  the  Attorney- 
General  shall  hold  their  offices  respectively  for  and  during 
the  term  of  the  President  by  whom  they  may  have  been 
appointed,  and  one  month  thereafter,  subject  to  removal 
by  and  with  the  advice  and  consent  of  the  senate." 

We  maintain  that  Mr.  Stanton,  as  Secretary  of  War, 
was,  on  the  second  day  of  March,  1867,  within  and  included 
under  the  language  ot  the  proviso,  and  was  to  hold  hifl 
olficc  for  and  during  the  term  of  th*  President  by  whom 
he  had  been  appointed,  and  one  month  thereafter,  subject 
to  removal,  however,  by  and  with  the  advice  and  consent 
of  the  Senate.  We  maintain  that  Mr.  Stanton  was  then 
holding  the  office  of  Secretary  of  War.  for  and  in  tho 
term  of  President  Lincoln,  by  whom  he  had  been  ap- 
pointed; that  the  term  commenced  on  the  fourth  of 
March,  1865,  and  would  end  on  the  fourth  of  March, 
1861*.  The  Constitution  defines  the  meaning  of  the 
word  "term."  When  speaking  of  the  President,  it 
says: -"He  shall  hold  his  office  during  the  term  of  four 
years,  and,  together  with  the  Vice  President,  chosen  for 
the  same  term, be  elected  as  follows.  Now,  then,  although 
the  President  first  elected  may  die  during  his  term,  the 
oilice  and  the  term  of  the  office  still  remain.  Having  been 
established  by  the  Constitution,  it  is  not  in  any  degree 
dependent  upon  the  circumstance  whether  the  person 
elected  to  the  term  shall  survive  to  the  end  or  not.  It  is 
still  a  Presidential  term.  It  is  still  In  law  the  term  of  the 
President  who  was  elected  to  the  office.  The  Vice  Presi- 
dent was  chosen  at  tho  same  time  and  elected  for  the  same 
term.  But  it  is  the  term  of  a  different  office  from  that  of 
President— tho  term  of  the  office  of  Vice  President.  Mr. 
Johnson  was  elected  to  the  office  of  Vice  President  for  tho 
term  of  four  years.  Mr.  Lincoln  was  elected  to  the  office 
of  President  for  tho  term  of  four  years.  Mr.  Lincoln  died 
in  the  second  mnntn  of  his  term,  and  Mr.  Johnson  suc- 
ceeded to  tho  office. 

It  was  not  a  new  office,  it  was  not  a  new  term.  He  suc- 
ceeded to  Mr.  Lincoln's  office,  and  for  the  remainder  of 
Mr.  Lincoln's  term  of  office.  Ho  is  serving  out  Mr.  Lin- 
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Odin's  term  as  President.  The  law  says  that  tho  Secreta- 
ries Khali  hold  their  offices  respectively  for  and  during  the 
term  of  the  President  by  whom  they  may  have  been  ap- 
pointed. Mr.  Lincoln's  term  commenced  on  the  4th  of 
March,  I860.  Mr.  Stautou  was  appointed  bv  Mr.  Lincoln; 
lie  was  in  office  in  Mr.  Lincoln's  term,  when  the  act  regu- 
lating the  tenure  of  certain  civil  office*  was  pawed;  aud 
bv  the  proviso  of  that  act  he  was  entitled  to  hold  that  office 

Sntil  one  month  alter  -the  4th  of  March,  1869,  unless  he 
lould  he  sooner  removed  theroiroin,  by  and  with  the  ad- 
vice and  consent  of  the  Senate. 

The  act  of  March  1,  1793,  concerning  tho  succession,  in 
case  the  otlice  of  President  aud  Vice  President  Doth  be- 
came vacant,  recognizes  the  presidential  term  of  four 
years  as  the  constitutional  term.  Any  ouc  can  understand 
that  in  case  of  vacancy  in  the  office  of  President  and  Vice 
President,  and  in  case  of  a  new  election  by  the  people, 
that  it  would  be  desirable  to  make  the  election  for  the  re- 
mainder of  the  term.  But  the  act  of  1792  recognizes  the 
Impossibility  of  this  course  in  the  section  which  provides 
that  the  term  of  four  years  for  which  a  President  aud  Vice 
President  shall  be  elected  (that  is,  in  case  of  a  new  elec- 
tion, as  stated,)  shall  in  all  cases  commence  on  the  fourth 
flay  of  March  next  succeeding  the  day  on  which  the  votes 
of  the  electors  shall  have  been  given. 

It  is  thus  seen  that  by  an  election  to  fill  a  vacancy  the 
government  would  be  so  far  changed  in  its  practical  work- 
fug  that  the  subsequent  elections  of  Presideut-exccpt  by  an 
amendment  to  the  Constitution,  could  never  again  occur 
In  the  years  div  isible  by  four,  as  at  present,  and  might  not 
answer  to  the  election  of  members  of  the  House  of  Repre- 
sentatives, for  the  Presidential  elections  might  occur  in 
the  years  not  divisible  by  two.  The  Congress  of  1792  acted 
npoh  the  constitutional  doctrine  that  the  Presidential 
term  is  lour  Years  and  cannot  bj  changed  by  law. 

On  the  21st  of  February,  1868,  while  the  Senate  of  the 
United  States  was  in  session,  Mr.  Johnson,  in  violation 
of  the  law  -which,  as  we  have  already  seen,  is  in 
strict  harmony  in  this  particular  with  the  Constitu- 
tion aud  with  the  practice  of  every  government- 
issued  an  order  for  the  removal  of  Mr.  Stanton  from  his  of- 
fice as  Secretary  for  the  Department  of  War.  If,  however, 
it  be  claimed  that  the  proviso  docs  not  apply  to  the  Secre- 
tary of  War,  then  he  does  not  come  within  the  only  excep- 
tion made  in  the  statute  to  the  general  provision  in  tho 
body  of  the  first  section  already  quoted ;  and  Mr.  Stanton 
having  been  appointed  to  otlice  originally  by  and  with  the 
advice  and  consent  of  the  Senate,  could  only  be  removed 
bv  the  nomination  and  appointment  of  a  successor,  by  and 
with  the  advice  aud  consent  of  the  Senate.  Hence,  upon 
either  theory  it  is  plain  that  the  President  violated  the 
Tenure  of  Cilice  act  in  the  order  which  lie  issued  on  the 
81st  day  of  February,  A.  D.  1868,  for  the  removal  of  Mr. 
Stanton  from  the  othce  of  Secretar}-  for  the  Department  of 
War,  the  Senate  of  the  United  States  being  then  in  session. 

In  support  of  the  view  I  have  presented.  I  refer  to  the 
official  record  of  the  amendments  made  to  the  first  section 
Ot  the  tenure  of  office  act.  On  tho  18th  of  .January,  1867, 
the  bill  passed  the  Senate,  and  the  first  section  thereof  was 
in  these  words: 

M  That  every  person  [excepting  the  Secretaries  of  State, 
of  the  Treasury,  of  War,  of  the  Navy,  and  of  the  Interior, 
the  Postmaster  General,  and  the  Attorney  General]  hold- 
ing any  civil  office  to  which  he  has  been  appointed  by  and 
with  the  advice  and  consent  of  the  Senate,  and  every  per- 
son who  shall  hereafter  be  appointed  to  any  such  office, 
aud  shall  become  duly  qualified  to  act  therein,  is  aud  shall 
bo  entitled  to  hold  such  office  until  a  successor  shall  have 
been  in  like  manner  appointed  aud  duly  qualified,  except 
as  herein  otherwise  provided." 

On  the  second  day  of  February,  the  House  passed  the 
bill  with  an  amendment  striking  out  the  words  incl  ided 
in  brackets.  This  action  shows  that  it  was  the  purpose  of 
tho  House  to  include  heads  of  departments  in  the  body  of 
the  bill,  and  suhject  them  to  its  provisions  as  civil  officers 
who  were  to  hold  their  places  by  and  \\  itli  tuc  advice  and 
onseut  of  the  Senate,  aud  subject,  during  the  session  of 
the  Senate,  to  removal  by  and  with  the  advice  and  cou- 
Btut  of  the  Seuate  only;  but  subject  to  suspension 
under  the  second  section  during  a  recess  of  the  Senate 
as  other  civil  officers,  by  virtue  of  the  words  at  the 
dorc  of  the  section,  "except  as  herein  otherwise  provi- 
ded." At  the  time  the  bill  was  pending  between  the 
two  Houses,  tuere  was  no  proviso  to  the  first  section, 
and  the  phrase  "except  as  otherwise  herein  provided," 
related  nec.  ssarily  to  the  second  and  to  the  subse- 
quent sections  of  the  bill.  On  tho  6th  of  Fcbruarv 
flic  Seuate  refused  to  agree  to  the  House  amend- 
ment, aud  by  the  action  of  the  two  Houses  the  bill  was 
referred  to  a  committee  of  conference.  The  conference 
committee  agreed  to  strike  out  the  words  in  brackets, 
agreeablv  to  a  vote  of  the  House,  but  as  a  recognition  of 
the  opinion  of  the  Senate,  the  proviso  was  inserted  which 
modified  in  substance  the  effect  of  the  words  stricken  out, 
under  the  lead  of  the  House  only  in  this,  that  the  Cabinet 
officers  referred  to  in  the  body  of  the  section  as  it  passed 
the  House  were  to  hold  their  offices  as  they  would  have 
held  them  if  the  House  amendment  had  been  agreed  to, 
without  condition,  with  this  exception,  that  they  were  to 
retire  from  their  offices  in  one  month  after  the  end  of  tho 
term  of  the  President  by  whom  they  might  have  been  ap- 
pointed to  office.  The  object  and  effect  of  this  qualifica- 
tion of  the  provision  for  which  the  House  contended  was 
to  avoid  fastening,  by  operation  of  law,  upon  an  incoming 
President  the  Cabinet  of  his  predecessor,  with  no  means 
of  relieving  himself  from  them  unless  the  Senate  of  the 
United  States  was  disposed  to  concur  in  their  removal. 

In  short,  thev  were  to  retire  by  operation  of  law,  at  the 
end  of  one  month  after  the  expiration  of  the  term  of  the 


President  by  whom  they  had  been  appointed,  ana  in  this 
particular  their  tenure  of  office  was  distinguished  by  the 
proviso,  from  the  tenure  by  which  other  civ  il  officers  men- 
tioned in  the  body  of  the  section  were  to  hold  their  offices, 
and  their  tenure  of  office  is  distinguished  in  no  other  par- 
ticular. 

The  counsel  who  opened  the  cause  for  the  President  was 
ploased  to  read  from  the  GMhi  the  remarks  made  by  Mr. 
Schenck.  in  the  House  of  Representatives  when  the  rep  >rt 
of  the  Conference  Committee  was  under  discussion.  Put 
he  read  only  a  portion  of  the  remarks  of  Mr.  Schenck,  and 
connected  with  thcin  observations  of  his  own,  by  which  ho 
may  have  led  the  Senate  into  the  error  that  Mr.  Scheiiek 
entertained  the  opinion  as  to  the  effect  of  the  proviso  which 
is  now  urged  by  the  respondent ;  but  so  far  from  this  being 
the  case,  the  statement 'made  bv  Mr.  Schenck  to  the  House 
is  exactly  in  accordance  with  the  doctrine  now  maintained 
by  the  managers  on  the  part  of  the  House  of  Representa- 
tives. After  Mr.  Schenck  had  made  the  remarks  quoted  by 
the  counsel  for  the  respondent,  Mr.  Le  Blond,  of  Ohio,  rose 
and  said  :— 

"I  would  like  to  inquire  of  the  gentleman  who  has 
charge  of  this  reDort  whether  it  becomes  necessary  that 
the  Senate  shall  concur  in  all  appointments  of  executive 
officers,  and  that  none  of  them  can  be  removed  after  ap- 
pointment without  the  concurrence  of  the  Senate  ?" 

Mr.  Schenck  says,  in  reply  :— 

"That  is  the  case;  but  their  terms  of  office  are  limited 
(as  they  are  not  now  limited  by  law),  so  that  thev  expire 
with  the  term  of  service  of  the  President  who  appoints 
them,  aud  one  month  after,  in  case  of  death  or  other  acci- 
dent, until  others  can  be  substituted  for  them  by  the  in- 
coming President." 

Mr.  Le  Blond,  continuing,  said:— 

"  I  understand,  then  this  is  to  be  the  effect  of  the  report 
of  the  Committee  of  Conference ;  in  the  event  of  the  Presi- 
dent finding  himself  with  a  Cabinet  officer  who  does  not 
agree  with  him,  and  whom  he  desires  to  remove,  he  cannot 
do  so,  and  have  a  Cabinet  in  keeping  with  his  own  views, 
unless  the  Senate  shall  concur." 

To  this  Mr.  Schenck  replies:  - 

The  gentleman  certainly  does  not  need  that  information 
from  me,  as  this  subject  has  been  fully  debated  in  this 
House. 

Mr.  Le  Blond  said,  finally  :— 

"Then  I  hope  the  House  will  not  agree  to  the  report  of  the 
Coininittoe  of  Conference, 

This  debate  in  the  House  shows  that  there  was  there 
and  then  no  difference  of  opinion  between  Mr.  Schenck, 
who  represented  the  friends  of  the  bill,  and  Mr.  Le  Blond, 
who  represented  the  opponents  of  the  bill,  that  its  effect 
was  to  confirm  the  Secretaries  who  were  then  in  office,  in 
their  places,  until  one  mouth  after  the  expiration  of  Mr. 
Lincoln's  term  of  office,  to  wit.  the  4th  day  of  March,  1869, 
unless,  upon  the  nomination  of  successors,  they  should  bo 
removed  by  aud  with  the  advice  and  consent  of  the  Senate. 
Nor  does  the  language  used  by  the  honorable  Senator 
from  Ohio,  who  reported  the  result  of  the  conference 
to  the  Senate,  justify  the  inference  which  has  been  drawn 
from  it  by  the  counsel  for  the  respondent.  The  charge 
made  by  the  honorable  Senator  from  Wisconsin,  which 
the  honorable  Senator  from  Ohio  was  refuting,  seems  to 
me  to  have  been  in  substance,  that  the  first  section  of  the 
bill  and  the  proviso  to  the  first  section  of  the  bill  had  been 
framed  with  special  reference  to  Mr.  Johnson  as  President, 
and  to  the  existiug  condition  of  affairs.  In  response  to 
this,  the  honorable  Senator  from  Ohio  said:— 

"I  say  that  the  Senate  have  not  legislated  with  a  view 
to  any  persons  or  any  President,  and  therefore  he  com- 
mences uv  asserting  what  is  not  true.  We  do  not  legislate 
in  order  to  keep  in  the  Secretary  of  War,  the  secretary  of 
the  Navy,  or  the  Secretary  of  State." 

It  will  be  observed  that  this  language  docs  not  in- 
dicate the  opinion  of  the  honorable  Senator  as  to  the 
effect  of  the  bill:  but  it  is  only  a  declaration  that  tho 
object  of  the  legislation  was  not  that  which  had 
been  intimated  or  alleged  by  the  honorable  Senator 
from  Wisconsin.  This  view  of  the  remarks  of  the  honor- 
able Senator  from  Ohio  is  confirmed  by  what  he  after- 
wards said  in  reply  to  the  suggestion  that  the  n  0  .ibers  of 
the  Cabinet  would  hold  their  places  against  the  wishes  of 
the  President,  when  he  djclares  that  under  such  circum- 
stances, he.  as  a  Seuator,  would  consent  to  their  removal 
at  any  time,  showing  most  clearly  that  he  did  not  enter- 
tain the  idea  that,  under  the  Tenure  of  Office  act.  it  wo.ild 
be  in  the  power  of  the  President  to  remove  a  Cabinet  offi- 
cer without  the  advice  and  consent  of  the  Senate.  And 
we  all  agree  that,  in  ordinary  times  itnd  under  ordi- 
nary circumstances,  it  would  be  just  and  proper  for  a 
Cabinet  officer  to  tender  his  resignation  at  once,  upon  the 
suggestion  of  the  President  that  it  would  be  acceptable,  b  it 
that  it  would  be  the  height  of  personal  and  official  inde- 
corum if  he  were  to  hesitate  for  a  moment  as  to  his  duty 
in  that  particular.  But  tho  justification  of  Mr.  Stanton, 
and  his  claim  to  the  gratitude  and  the  encomiums  of  his 
countrymen,  is,  that  when  the  nation  wa*  imperilled  by 
the  usurpations  of  a  criminally-minded  Chief  Magistrate, 
he  asserted  his  constitutional  and  local  rights  to  the  office 
of  Secretary  for  tho  Department  of  War,  and  thus,  by  his 
devotion  to  principle,  and  at  great  personal  sacrifices,  ho 
has  doue  more  than  ony  other  man  since  the  close  of  the 
Rebellion  to  protect  the  interests  and  maintain  the  rights 
of  the  people  of  the  country. 

But  the  strength  of  the  view  we  entertain  of  the  mean- 
ing aud  ecope  of  the  Tenure  of  Office  act  is  nowhere  more 
satisfactorily  demonstrated  than  in  the  inconsistencies  of 
the  argument  which  has  been  presented  by  tho  learned 
counsel  for  the  respondent  in  support  of  the  President's 
positions.  He  says,  speaking  of  the  hist  section  of  tho  act 
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regulating  the  tenure  of  certain  civil  offices :— "Here  is  a 
eectiou,  then,  the  body  of  which  applies  to  all  civil  officers, 
as  well  to  those  then  in  office  as  to  those  who  should  there- 
after be  appointed.  The  bod3'  of  this  section  contains  a 
a  declaration  that  every  such  officer  'is,'  that  is,  if  he  is 
now  in  office,  and  'shall  be.'  that  is,  if  he  shall  hereafter 
be  appointed  to  office,  entitled  to  hold  until  a  successor 
is  appointed  and  qualified  in  his  place.  This  is  the  body 
of  the  section."  This  language  of  tlie  eminent  counsel  ia 
not  only  an  admission,  but  it  is  a  declaration  that  the  Sec- 
retary for  the  Department  of  War,  being  a  civil  officer,  as 
i-  elsewhere  admitted  in  the  argument  of  the  counsel  for 
the  respondent,  is  included  in  and  covered  and  con- 
trolled by  the  language  of  the  body  of  this  section. 
It  is  a  further  admission  that  in  the  absence  of  the 
proviso,  the  power  of  the  President  over  the  Secre- 
tary for  the  Department  of  War  would  correspond 
exactly  to  his  power  over  any  other  civil  officer, 
which  would  be  merely  the  power  to  nominate  a  successor,- 
whose  confirmation  by  the  Senate,  and  appointment, 
would  work  the  removal  of  the  person  in  office,  When 
the  counsel  for  the  respondent,  procceeding  in  his  argu- 
ment, enters  upon  an  examination  of  the  proviso,  he  main- 
tains that  the  language  of  that  proviso  does  not  include 
the  Secretary  for  the  Department  of  War.  If  he  is  not  in- 
cluded in  the  language  of  the  proviso,  then,  upon  the  ad- 
mission of  the  counsel,  he  is  included  in  the  body  of  the 
bill,  so  that  for  the  purposes  or  this  investigation  and  trial 
it  is  wholly  immaterial  whether  the  proviso  applies  to  him 
or  not.  If  the  proviso  does  not  applv  to  the  Secretary  for 
the  Department  of  War,  then  he  holds  his  office,  as  in  the 
body  of  the  section  expressed,  until  removed  therefrom  by 
and  with  the  advice  and  consent  of  the  Senate.  If  he  is 
covered  by  the  language  of  the  proviso,  then  a  limitation 
is  fixed  to  his  office,  to  wit:— That  it  is  to  expire  one 
month  after  the  close  of  the  term  of  the  President  by 
whom  he  has  been  appointed,  subject,  however,  to  pre- 
vious removal  by  and  with  the  advice  and  consent  of  the 
Senate. 

I  have  already  considered  the  question  of  intent  on  the 
part  of  the  President  and  maintained  that  in  the  willful 
violation  of  the  law  he  discloses  a  criminal  intent  which 
cannot  be  controlled  or  qualified  by  any  testimony  on  the 
part  of  the  respondent. 

The  counsel  for  the  respondent,  however,  haa  dwelt  so 
much  at  length  on  the  question  of  intent,  and  such  efforts 
have  been  made  during  the  trial  to  introduce  testimony 
upon  this  point,  that  I  am  justified  in  recurring  to  it  for  a 
brief  consideration  of  the  arguments  and  views  bearing 
upon  and  relating  to  that  question.  If  a  law  passed  by 
Congress  be  equivocal  or  ambiguous  in  its  terms,  the  Exe- 
cutive, being  called  upon  to  administer  it,  may  apply  his 
own  best  judgment  to  the  difficulties  before  him,  or 
he  may  seek  counsel  from  his  official  advisers  or 
other  proper  persons;  and  acting  thereupon,  with- 
out evil  intent  or  purpose,  he  would  be  fully 
justified,  and  upon  no  principle  of  right  could  he 
be  held  to  answer  as  for  a  misdemeanor  in  office,  But  that 
is  not  this  case.  The  question  considered  by  Mr.  Johnson 
did  not  relate  to  the  meaning  of  the  Tenure  of  Office  act. 
lie  understood  perfectly  well  the  intention  of  (Jongress, 
and  he  admitted  iu  his  veto  message  that  the  intention 
was  expressed  with  sufficient  clearness  to  enable  him  to 
comprehend  and  state  it.  In  his  veto  message  of  the  2d  of 
March,  1867,  after  quoting  the  first  section  of  the  bill  to  re- 
gulate the  tenure  of  certain  civil  offices,  he  says:— 

"In  effect  the  bill  provides  that  the  President  shall  not 
remove  from  their  places  any  civil  officers  whose  terms  of 
service  are  not  limited  by  law  without  the  advice  and  con- 
Bent  of  the  Senate  of  the  United  states.  The  bill,  in  this 
respect,  conflicts,  in  my  judgment,  with  the  Constitution 
of  the  United  States." 

His  statement  of  the  meaning  of  the  bill  relates  to  all 
civil  officers,  to  the  members  of  his  Cabinet  as  well  as  to 
others,  and  is  a  declaration  that,  under  that  bill  if  it  be- 
came a  law,  none  61  these  officers  could  be  removed  with- 
out the  advice  and  consent  of  the  Senate..  He  was,  there- 
fore, in  no  doubt  as  to  the  intention  of  Congress  as  ex- 
pressed in  the  bill  submitted  to  him  for  his  consideration, 
and  which  afterwards  became  the  law  of  the  land.  He 
eaid  to  the  Senate,  "If  you  pass  this  bill  I  cannot  remove 
the  members  of  my  Cabinet."  The  Senate  and  House  in 
effect  said,  "We  do  so  intend,"  and  passed  the  bill  by  a 
two-thirds  majority. 

There  \\  as  then  no  misunderstanding  as  to  the  meaning 
or  intention  of  the  act.  His  offense,  then,  is  not  that  upon 
an  examination  of  the  statute  he  misunderstood  its  mean- 
ing and  acted  upon  a  misinterpretation  of  its  true  import, 
but  that  understanding  its  meaning  precisely  as  it  is  under- 
stood by  the  Congress  that  passed  the  law ;  precisely  as  it 
is  understood  by  the  House  of  Representatives  to-day ;  pre- 
cisely as  it  is  presented  in  the  articles  of  impeachment, 
and  by  the  managers  before  this  Senate,  he,  upon  his  own 
opinion  that  the  same  wan  unconstitutional,  deliberately, 
wilfully  and  intentionally  disregarded  it.  The  learned 
counsel  say  that  he  had  a  right  to  violate  this  law 
for  the  purpose  of  obtaining  a  Judicial  determination.  This 
we  deny.  The  constitutional  duty  of  the  President  is  to 
obey  and  execute  the  laws.  Ho  haa  no  authority  under 
the  Constitution,  or  by  any  law,  to  enter  into  any  schemes 
or  plans  for  the  purpose  of  testing  the  validity  of  the  laws 
of  the  country,  either  judicially  or  otherwise.  Every  law 
of  Congress  may  be  decided  In  the  courts,  but  it  is  not 
made  the  duty  of  any  person  to  so  te«t  the  larv.  It  is  not 
specially  the  right  of  any  person  to  so  test  the  laws,  and 
the  eflort  is  especially  offensive  in  the  Chief  Magistrate  of 
the  country  to  attempt  by  any  process  to  annul,  set  aside, 
or  defeat  the  Jaws  which  by  his  oath  ho  L<  bound  to  exe- 
cute. 


Nor  is  it  any  answer  to  say,  as  is  suggested  by  the  coun* 
sel  for  the  respondent,  that  •' there  never  could  be  a  judi- 
cial decision  that  a  law  is  unconstitutional,  inasmuch  as  it 
is  only  by  disregarding  a  law  that  any  question  can  be 
raised  judicially  under  it."  If  this  be  true,  it  is  no  misfor* 
tune.  But  the  opposite  theory,  that  it  is  the  duty  or  the 
right  of  the  President  to  disregard  a  law  for  the  purpose 
of  ascertaining  judicially  whether  he  has  a  right  to  viol.-tfo 
a  law  is  abhorrent  to  every  just  principle  of  government! 
and  dangerous  to  the  highest  degree  to  the  existence  of 
free  institutions. 

But  his  alleged  purpose  to  test  the  law  in  the  courts  if 
shown  to  be  a  pretext  merely.  Upon  this  theory  of  hil 
rights,  he  could  have  instituted  proceedings  bv  informa- 
tion in  the  nature  of  a  quo  warranto  against  Mr.  Stanton 
on  the  lath  of  January,  1868.  More  than  three  mouths 
have  passed,  and  he  haa  done  nothing  whatever.  When 
by  Mr.  Stanton's  action  Lorenzo  Thomas  was  under  arress, 
and  proceedings  were  instituted  which  might  have  tested 
the  legality  of  the  tenure  of  office  act,  Mr.  Cox,  the  Presi- 
dent's special  counsel,  moved  to  have  the  proceedings  dis- 
missed, although  Thomas  was  at  large  upon  his  own  re>- 
cognizance.  Can  anybody  believe  that  it  was  Mr.  Johnson's 
purpose  to  test  the  act  in  the  courts  ?  But  the  respoudem's 
insincerity,  his  duplicity,  is  shown  by  the  statement  which 
he  made  to  Gen.  Sherman  in  January  last.  Sherman  sayst 

"I  asked  him  why  lawyers  could  not  makeaca^e,  and 
not  bring  me,  or  any  officer,  into  the  controversy/  liiB 
answer  was  'that  it  wa8  found  impossible,  or  a  ea.-e  could 
not  be  made  up ;'  'but,'  said  he,  'if  we  can  bring  the  case  to 
the  courts,  it  would  not  6tand  half  an  hour.'  "  He  now  say* 
his  object  was  to  test  the  case  in  the  courts.  Tu  Sherman 
he  declares  that  a  case  could  not  be  made  up,  but  if  one 
could  be  made  up  the  law  would  not  stand  half  an  hour. 
When  a  case  was  made  up  which  might  have  tested  the 
law,  he  makes  haste  to  get  it  dismissed.  Did  ever  auda- 
city and  duplicity  more  clearly  appear  in  the  excuses  of  a 
criminal? 

This  brief  argument  upon  the  question  of  intent  seems  to 
me  conclusive,  but  I  shall  incidentally  refer  to  the  evidence 
on  this  point  in  the  further  progress  of  my  remarks. 

The  House  of  Representatives  does  not  demand  the  con- 
viction of  Andrew  Johuson  unless  he  is  guilty  in  the  man- 
ner charged  in  the  articles  of  impeachment;  nor  does  the 
House  expsct  the  managers  to  seek  a  conviction  except 
upon  the  law  and  facts  considered  with  judicial  impar- 
tiality. But  I  am  obliged  to  declare  that  I  have  no  capa- 
city to  understand  those  processes  of  the  human  mind  by 
which  this  tribunal,  or  any  member  of  this  tribunal,  can 
doubt,  can  entertain  a  reasonable  doubt,  that  Andrew 
Johnson  is  guilty  of  high  misdemeanor  in  othce,  as 
charged  in  each  of  the  first  three  articles  exhibited  against 
him  by  the  House  of  Representatives. 

We  have  charged  and  prov  ed  that  Andrew  Johnson, 
President  of  the  United  States,  issued  an  order,in  writing, 
for  the  removal  of  Edwin  M.  Stanton  from  the  office  ot 
Secretary  for  the  Department  of  War  while  the  Souate  of 
the  United  States  was  in  session,  and  without  the  advice 
and  consent  of  the  Senate,  in  violation  of  the  Constituti  u 
of  the  United  States  and  of  his  oath  of  office,  and  of  tho 
provisions  of  an  act  passed  March  2,  1867,  entitled,  "an  act 
regulating  the  tenure  of  certain  civil  offices,"  and  that  ne 
did  this  with  intent  so  to  do ;  and  thereupon,  we  demand 
his  conviction  under  the  first  of  the  articles  ot  impeach* 
ment  exhibited  against  him  by  the  House  of  Representa- 
tives. 

We  have  charged  and  proved  that  Andrew  Johnson, 
President  of  the  United  States,  violated  the  Constitution 
and  his  oath  of  office,  iu  issuing  an  order  for  the  removal 
of  Edwin  M.  Stanton  from  the  office  of  Secretary  for  -he 
Department  of  War,  during  the  session  of  the  Senate,  aj.  1 
without  the  advice  and  consent  of  the  Senate,  and  tins 
without  reference  to  the  Tenure  of  Uifice  act;  and  there- 
upon we  demand  his  conviction  under  the  first  articles  of 
impeachment  exhibited  against  hiin  by  the  Hou-e.  of  .lie- 
presentatives. 

We  have  charged  and  proved  that  A»drcw  Johnson, 
President  of  the  United  States,  did  i»sue  and  deliver  to  one 
Lorenzo  Thomas,  a  letter  of  authority  in  writing,  author, 
izing  and  empowering  said  Thomas  to  act  as  Secretary  of 
War  ad  interim,  there  being  no  vacancy  in  said  office, 
and  this  while  the  Senate  of  the  United  States  was  in  ses- 
sion,  and  without  the  advice  and  consent  of  the  Senate,  in 
violation  of  tho  Constitution  of  the  United  States,  of  his 
oath  of  office,  and  of  the  provisions  of  an  act  entitled  "An 
act  regulating  the  tenure  of  certain  civil  offices,"  and  all 
this  with  the  intent  so  to  do;  and,  thereupon,  we  demand 
his  conviction  under  the  second  of  the  articles  of  impeach- 
ment exhibited  against  him  by  the  House  of  Reprcseuta. 
tives. 

We  havo  charged  and  proved  that  Andrew!  Johnson,  Pre- 
sident of  the  United  States,  iu  the  appointment  of  Loreiizo 
Thomas  to  the  otlico  of  Secretary  of  War  ad  interim  acted 
without  authority  of  law,  and  in  violation  of  the  ConstitiV 
tion  and  of  his  oath  of  office ;  and  this  without  reference  to 
the  Tenure  of  Office  act;  and  thereupon  we  demand  his 
conviction  under  the  third  of  the  articles  of  impeachment 
oxhibitcd*against  him  by  the  House  of  Representatives. 

At  four  o'clock  Mr.  Boutwell,  at  tho  suggestion  of  Ma 
CON  KLIN  G,  yielded  to  a  motion  to  adjourn  the  court  stag- 
ing that  he  would  occupy  about  an  hour  and  a  half  to-mor' 
row,  aud  accordingly  the  court  adjourned. 
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The  Senate  reassembled  at  11  o'clock,  and  the  court 
■was  opened  in  the  usual  form. 
Mr.  GRIMES  submitted  the  following::— 
Ordered,  That  hereafter  the  hour  for  the  meeting 
of  the  Senate,  sitting  on  the  trial  of  the  impeach- 
ment of  Andrew  Johnson,  President  of  the  United 
States,  shall  be  12  o'clock  meridian  each  day,  except 
Sunday. 

Mr.  SUMNER  and  several  others  objected,  and  the 
order  was  laid  over. 

At  11-20  o'clock  Mr.  BOUT  WELL  resumed  his  ad- 
addrcss. 

The  learned  counsel  for  the  respondent  seems  to  have 
involved  himself  in  tome  difficulty  concerning  the  articles 
which  he  terms  the  conspiracy  articles,  being  articles  four, 
five,  six  and  seven.  The  allegations  contained  in  articles 
four  and  six  are  laid  under  the  act  of  July  31, 1861,  known 
as  the  conspiracy  act.  The  remarks  of  the  learned  coun- 
pcl  seem  to  imply  that  articles  five  and  seven  Were  not 
based  upon  any  law  whatever.  In  this  he  greatly  errs. 
An  examination  of  articles  four  and  five  shows  that  the 
substantive  allegation  ie  the  same  in  each  article,  the  dif- 
ferences being  that  article  four  charges  the  conspiracy 
with  intent,  by  intimidation  and  threats,  unlawfully  to 
hinder  and  prevent  Edwin  M.  Stanton  from  holding  the 
office  of  Secretary  for  the  Department  of  War.  The  per- 
sons charged  are  the  respondent  and  Lorenzo  Thomas. 
Ai  d  it  is  alleged  that  this  conspiracy,  for  the  purpose  set 
forth,  was  in  violation  of  the  Constitution  of  the  United 
States,  and  of  the  provisions  of  an  act  entitled  "An  act  to 
punirh  certain  conspiracies,"  approved  July  31, 1861. 

The  fifth  article  charges  that  the  respondent  did  unlaw- 
fully conspire  with  one  Lorenzo  Thomas,  and  with  other 
persons,  to  prevent  the  execution  of  the  act  entitled  "An 
act  regulating  the  tenure  of  certain  civil  offices,"  and  that 
in  pursuance  of  that  conspiracy,  thev  did  unlawfully  at- 
tempt to  prevent  Edwin  M.  Stanton  from  holding  the  office 
of  Secretary  for  the  Department  of  War.  It  is  not  al- 
leged iu  the  article  that  this  conspiracy  is  against  any  par- 
ticular law,  but  it  is  alleged  that  the  parties  charged  did 
unlawfully  conspire.  It  is  very  well  known  that  conspira- 
cies are  ol  two  kinds.  Two  or  more  persons  may  conspire 
to  do  a  lawful  act  by  unlawful  means;  or  two  or  more 
persons  may  conspire  to  do  an  unlawful  act  by  laivful 
means.  By  the  common  law  of  England  such  conspi- 
racies have  always  been  indictable  and  punishable  as 
misdemeanors. 

The  State  of  Maryland  was  one  of  the  original  thirteen 
States  of  the  Union,  and  the  common  law  of  England  has 
always  prevailed  in  that  State,  except  so  far  as  it  has 
been  modified  by  statute.  The  city  of  Washington  was 
originally  within  the  State  of  Maryland,  but  it  was  ceded 
to  the  United  States  under  the  provisions  of  the  Con- 
stitution. By  a  statute  of  the  United  States,  passed  Feb- 
ruary 27,  1U)1  (Statutes  at  Large,  voL  2,  p.  103),  it  is  pro- 
vided :— 

"That  the  laws  of  the  State  of  Marvland,  as  they  now 
exist,  shall  be  and  continue  in  force  in  that  part  ot  the  said 
District  which  was  ceded  by  that  State  to  the  United 
States,  and  bv  them  accepted  as  afroesaid." 

By  force  of  this  statute,  although  probably  the  law  would 
have  been  tue  same  without  legislation,  the  English  com- 
mon law  of  crimes  prevails  in  the  city  of  Washington.  By 
another  statute,  entitled  "An  act  for  the  punishment  Jf 
crimes  iu  the  District  of  Columbia,"  "Statutes  at  Large, 
vol.4,  page  450),  approved  March  2,1831,  special  punish- 
ments are  affixed  to  various  crimes  enumerated,  when 
committed  in  the  District  of  Columbia.  But  conspiracy  is 
not  one  of  the  crimes  mentioned.  The  fifteenth  section  of 
that  act  provides  :— 

"That  every  other  felony,  misdemeanor,  or  offense,  not 
provided  for  by  this  act}  may,  and  shall  be  punished  as 
neretotore,  except  that  in  all  cases  where  whipping  is  part 
or  the  whole  of  the  punishment,  except  in  the  cases  of 
slaves,  the  court  shah"  substitute  there  tor  imprisonment  in 
the  county  jail,  for  a  period  not  exceeding  six  months." 

And  the  sixteenth  section  declares:— 

"That  all  definitions  and  descriptions  of  crimes,  all  fines, 
forfeitures,  and  incapacities,  the  restitution  of  property, 
or  the  payment  of  the  value  thereof,  and  every  other  mat- 
ter not  provided  for  in  this  act,  be  and  the  same  shall  re- 
main as  heretofore." 

There  can  then  be  no  doubt  that,  under  the  English  com- 
mon law  of  crimes,  sanctioned  and  continued  by  the  sta- 
tutes of  the  United  States  in  the  District  of  Columbia,  the 
fit th  and  seventh  articles  Bet  forth  offenses  which  are  pun- 
ishable as  misdemeanors  by  the  laws  of  the  District. 

Article  sixth  is  laid  under  the  statute  of  1861,  and  charges 
that  the  respondent  did  unlawfully  conspire  with  Lorenzo 
Thomas,  by  lorce  to  seize,  take  and  possess  the  property 
of  the  I  nited  States  in  the  Department  of  War.  and  this 
with  iuteut  to  violate  and  disregard  the  act  entitled  "An 
act  regulating  the  tenure  of  certain  civil  offices."  The  words 
used  in  the  Conspiracy  act  of  1861  leave  room  for  argument 
upon  the  point  raised  by  the  learned  counsel  for  the 
respondent.  I  admit  that  the  District  of  Columbia  is  not 
included  by  specific  designation,  but  the  reasons  for  the 
law  and  the  natural  interpretation  of  the  language  justify 
the  view  that  the  act  applies  to  the  District.  I  shall  refer 
to  a  single  authority  upon  that  point. 


The  internal  duties  act  of  August  2, 1813,  (Stat.,  vol.  3. 
p.  82)  subjects,  iu  express  terms,  the  "several  Territories  ot 
the  United  States  and  the  District  of  Columbia,"  to  the 
payment  of  taxes  imposed;  upon  which  the  question  arose 
whether  Congress  has  power  to  impose  a  direct  tax  on  tho 
District  of  Columbia,  m  view  of  the  fact  that  by  the  Con- 
stitution "representation  and  direct  taxes  shall  be  appor- 
tioned among  the  several  States  which  may  be  included 
within  the  Union,  according  to  their  respective  numbers/ 
In  the  case  of  Loughborough  vs.  Blake,  the  Supremo 
Court  of  the  United  States  unanimously  decided,  in  a 
brief  but  well  written  opinion  by  Chief  Justice  Marshall, 
that  although  the  language  of  the  Constitution  ap,a- 
reutly  excepts  the  District  of  Columbia  from  the  impoav* 
tion  of  direct  taxes,  yet  the  reason  of  the  thing  requires 
us  to  consider  the  District  as  being  comprehended,  iu  thj> 
respect  within  the  intention  of  the  Constitution.  (Lough, 
vs.  Blake,  5  Wheaton,  p.  317. 

The  reasoning  of  the  Supremo  Court  and  its  conclusion  I 
in  this  case  were  satisfactory  to  the  bar  and  the  country, ' 
and  no  person  has  deemed  it  worth  while  to  raise  the 
question  anew  under  the  direct  tax  act  ot  August  5, 1361 
(Sts.  xii.,  2H6),  which  also  comprehends  the  Territories  and, 
the  District  of  Columbia. 

Hut  the  logical  rules  of  construction  applicable  to  an  act 
of  Congress  are  the  same  as  those  applicable  to  the  Con- 
stitution. An  act  of  Congress  and  the  Constitution  are. 
both  laws,  nothing  more,  nothing  less,  except  that  the  laC-4 
ter  is  of  superior  authority.  And,  if  in  the  construction  of  i 
the  Constitution,  it  may  be  satisfactorily  maintained  th*f<* 
the  District  of  Columbia  is  to  be  deemed,  because  of  the 
reason  of  things,  to  be  comprehended  by  a  provision  of  tho 
Constitution,  which  in  v\  ords,  and  in  their  superficial  conr 
struction,  excludes  it,  must  not  the  same  rule  of  construe 
tiou  produce  the  same  rosult  in  the  determination  of  the 
legal  intent  and  import  of  an  act  of  Congress,  when  an  ob- 
scurity exists  in  the  latter  for  the  same  cause? 

'I  he  Beventh  article  is  laid  upon  the  common  law,  and 
charges  substantially  the  same  offenee3  as  those  charged 
in  the  sixth  article.  The  result,  then,  is  that  the  lifth  and 
seventh  articles,  which  are  based  upon  the  common  law, 
set  forth  substantially  the  same  offenses  which  are  sot 
forth  in  the  fourth  and  sixth  articles,  which  are  laid  upon 
the  statute  of  July  31,  1861 ;  and  as  there  can  be  no  doubt 
of  the  validity  of  the  fifth  and  seventh  articles,  it  is  prac- 
tically immaterial  whether  the  suggestion  made  by  tho 
counsel  for  the  respondent,  that  the  conspiracy  act  of  lbol 
does  not  include  the  District  of  Columbia,  as  a  valid  ob- 
jection or  not.  Not  doubting  that  the  Senate  will  find  that 
the  charge  of  conspiracy  is  sufficiently  laid  under  existing 
laws,  I  proceed  to  an  examination  of  the  evidence  by 
which  the  charge  is  eupported. 

It  should  always  be  borne  in  mind  that  the  evidence  fn 
proof  of  conspiracy  will  generally,  from  the  nature  of  tho 
crime,  be  circumstantial;  and  this  case  iuthis  particular  is 
no  exception  to  the  usual  experience  in  criminal  trials.  We 
find,  in  the  rirst  place,  if  the  allegations  in  the  first,  second 
and  third  articles  have  been  established,  that  the  President 
was  engaged  in  an  unlawful  act.  If  we  find  Loreu/.o 
Thomas  or  any  other  person  co-operating  with  him  upon 
an  agreement  or  an  understanding,  or  an  assent  on  tlie 
part  of  such  other  person  to  the  prosecution  of  such  un- 
lawful undertaking,  an  actual  conspiracy  is  proved.  'I  ho 
existence  of  the  conspiracy  being  established,  it  is  then 
competent  to  introduce  the  statements  of  the  parties  to  the 
conspiracy,  made  and  done  while  the  conspiracy  was  pen* 
ing,  and  in  furtherance  of  the  design ;  and  it  i-s  upon  this 
ground  that  testimony  has  been  offered  and  received  of 
ttic  declarations  made  by  Lorenzo  Thomas,  one  of  the 
parties  to  the  conspiracy,  subsequent  to  the  18th  diy 
of  January,  18*38,  or  perhaps  the  13th  of  January,  1868,  t:*o 
day  on  which  he  was  restored  to  the  office  of  Adjutant 
General  of  the  Army  of  the  United  States  by  the  action  of 
tne  President,  and  which  appears  to  have  been  an  initial 
proceeding  on  his  part  for  the  purpose  of  accomplishing  his 
unlawful  design— the  removal  of  Mr.  Stanton  from  the 
office  of  the  Secretary  for  the  Department  of  War.  Tho 
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evidence  of  agreement  between  the  respondent  and 
Thomas  is  found  in  the  order  of  the  21st  of  Febuarv,  1W± 
appointing  Thomas,  and  iu  the  conversation  which  tooji 
place  at  the  time  the  order  was  placed  in  Thomas'  hamfC 
The  counsel  for  the  respondent  at  this  point  was  involved 
in  a  very  serious  dimcuity.  If  he  had  admitted 
(which  he  took  care  not  to  do)  that  the  order  w\a 
a  military  one,  he  saw  that  his  client  would  be  involved  in 
the  crime  of  having  issued  a  military  order  which  did  not 
pass  through  the  General  of  the  Army,  and  thus  would  Ixi 
liable  to  impeachment  and  removal  from  office  for  tue 
crime  of  viola;in§  the  law  of  the  2d  of  March,  1*67,  enti- 
tled "  an  act  making  appropriations  for  the  support  of  tfu» 
army  for  the  fiscal  year  ending  June  30,  1868,  and  for  other 
purposes."  If  he  had  declared  that  it  was  not  a  military 
order,  then  the  transaction  confessedly  was  in  the  nature 
of  an  agreement  between  the  President  and  Lorenzo 
Thomas ;  and  if  the  act  contemplated  by  that  agreement 
was  an  unlawful  act.  or  if  the  act  were  lawful,  and  tiro 
means  employed  for  accomplishing  it  were  unlawful,  thru 
clearly  tho  charge  of  conspiracy  would  be  maintained. 
Hence  he  was  careful  to  say,  in  denying  that  the  order  v<  as 
a  military  order,  that  it  nevertheless  "invoked  that  spirit 
of  military  obedience  which  constitutes  the  strength  ot  the 
service." 

And,  further,  he  says  of  Thomas,  that  as  a  faithful  Ad- 
jutant-General of  the  Arm v  of  the  United  States,  in teiw 
ested  personally,  professionally,  aud  p.-itrioticallv  to  ha'^c 
the  office  of  Secretary  of  the  Dpartment  of  War  per- 
formed in  a  temporary  vacancy,  was  it  not  his  duty  CO 
accept  the  appointment  unless  he  knew  that  it  was  unlaw- 
ful to  accept  it?  The  admissions  and  statements  of  the 
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learned  counsel  are  to  the  effect,  on  the  whole,  that  the 
order  was  not  a  military  order,  nor  do  we  claim  that  it 
was  a  military  order,  but  it  was  a  letter  addressed  to 
General  Thomas,  which  he  could  have  decliued  alto- 
gether, without  subjecting  himself  to  any  punishment  by 
a  military  tribunal. 

This  is  the  crucial  test  of  the  character  of  the  paper 
which  he  received,  and  on  which  he  proceeded  to  act.  Ig- 
norance of  the  law,  according  to  the  old  maxim,  excuses 
no  man;  and  whether  General  Thomas,  at  the  first  inter- 
view he  had  with  the  President,  on  the  18th  of  January, 
1868,  or  at  his  interview  with  him  on  the  day  when  he  re- 
ceived the  letter  of  appointment,  knew  that  the  President 
was  then  engaged  in  an  unlawful  act,  is  not  material  to 
this  inquiry.  The  President  knew  that  his  purpose  was 
an  unlawful  one,  and  he  then  and  there  induced  General 
Thomas  to  co-operate  with  him  in  the  prosecution  of  the 
unlawful  deeign.  It  General  Thomas  was  ignorant  of  the 
illegal  nature  of  the  transaction,  that  fact  furnishes  no 
legal  defense  for  him,  though  morally  it  might  be  an  ex- 
cuse for  his  conduct.  But  certainly  the  President,  who 
did  know  the  illegal  nature  of  the  proceeding,  cannot  ex- 
cuse himself  by  asserting  that  his  co-conspirator  was  at 
the  time  ignorant  of  the  illegal  nature  of  the  business  in 
which  they  were  engaged. 

It  being  proved  that  the  respondent  was  engaged  in  an 
unlawful  undertaking  in  his  attempt  to  remove  Mr.  Stan- 
ton from  the  office  of  Secretary  for  the  Department  of 
War.  that  by  an  agreement  or  understanding  between 
General  Thomas  and  himself  they  were  to  co-operate  in 
carrying  this  purpose  into  execution,  and  it  being  proved, 
also,  that  the  purpose  itself  was  unlawful,  all  the  elements 
of  a  conspiracy  are  fully  established ;  and  it  only  remains 
to  examine  the  testimony  in  order  that  the  nature  of  the 
conspiracy  may  more  clearly  appear,  and  the  means  by 
which  the  purpose  was  to  be  accomplished  may  be  more 
fully  understood. 

The  statement  of  the  President  in  his  message  to  the 
Senate  under  date  of  12th  of  December,  1867,  discloses  the 
depth  of  his  feeling  and  the  intensity  of  his  purpose  in  re- 
gard to  the  removal  of  Mr.  Stanton.  In  that  message  he 
ej  eaks  of  the  bill  regulating  the  tenure  of  certain  civil 
offices  at  the  time  it  was  before  him  for  consideration.  He 
eays:— "The  bill  had  not  then  become  a  law;  the  limita- 
tion upon  the  power  of  removal  was  not  yet  imposed,  and 
there  was  yet  time  to  make  any  changes.  If  any  of  those 
gentlemen  (meaning  the  members  of  his  Cabinet)  had  then 
e:iid  to  me  that  he  would  avail  himself  of  the  provisions  of 
that  bill  in  case  it  became  a  law,  I  should  not  have  hesi- 
tated a  moment  as  to  his  removal." 

When,  in  the  Bummer  of  1867,  the  respondent  became 
satisfied  that  Mr,  Stanton  not  only  did  not  enter  into  the 
President's  schemes,  but  was  opposed  to  them,  and  he  de- 
termined upon  his  suspension  and  final  removal  from 
the  office  of  Secretary  for  the  Depaptment  of  War,  he 
knew  that  the  confidence  of  the  people  in  Mr.  Stanton  was 
very  great,  and  that  they  would  not  accept  his  removal 
and  an  appointment  to  that  important  place  of  any  person 
ot  doubtful  position,  or  whose  qualifiations  were  not 
known  to  the  country.  Hence  he  sought,  through  the  sus- 
pensioD  of  Mr.  Stanton  and  the  appointment  of  General 
Grant  aa  Secretary  of  War  ad  interim,  to  satisfy  the 
country  for  the  moment,  but  with  the  design  to  prepare 
the  way  thereby  for  the  introduction  into  the  War  Depart- 
ment of  one  of  his  own  creatures. 

At  that  time  it  was  supposed  that  the  suspension  of  Mr. 
Stanton  and  the  appointment  of  General  Grant  were  made 
under  and  by  virtue  of  the  act  regulating  the  tenure  of 
certain  civil  offices;  and  although  the  conduct  of  the  Pre- 
sident during  a  period  of  nearly  six  months  in  reference  to 
that  office  was  in  conformity  to  the  provisions  of  that  act, 
it  was  finallj-  declared  by  him  that  what  he  had  done  had 
been  dune  in  conformity  to  the  general  power  which  he 
claims,  under  the  Constitution,  and  that  he  did  not  in  any 
v*  ay  recognize  the  act  as  constitutional  or  binding  upon 
him.  His  message  to  the  Senate  of  the  12th  of  December 
was  framed  apparently  in  obedience  to  the  Tenure  of  Uffice 
act.  He  charged  Mr.  Stanton  with  misconduct  in  office, 
w  Inch,  by  the  act,  had  been  made  a  ground  for  the  suspen- 
sion of  a  civil  officer;  he  furnished  reasons  and  evidence  of 
misconduct  which,  as  he  alleged,  had  been  satisfactory  to 
him,  and  he  furnished  such  reasons  and  evidence  within 
t«  enty  days  after  the  meeting  of  the  Senate  next  following 
the  day  of  suspension. 

All  this  was  in  conformity  to  the  statute  of  March  2, 
18tJ-.  The  Senate  proceeded  to  consider  the  evidence  and, 
reasons  furnished  by  the  President,  and  in  conformity  to 
that  act  passed  a  resolution,  adopted  on  the  13th  of  Janu- 
ary, 1868,  declaring  that  the  reasou&  were  unsatisfactory  to 
the  Senate,  and  that  Mr.  Stanton  was  restored  to  tho 
office  of  Secretary  for  the  Department  of  War.  Up  to 
that  time  there  had  been  no  official  statement  or  declara- 
tion by  the  President  that  he  had  not  acted  under  tho 
Tenure  of  Office  act;  but  ho  now  assumed  that  that  act 
had  no  binding  force,  and  that  Mr.  Stanton  was  not  law- 
fully restored  to  the  office  of  Secretary  for  tho  Department 
of  war. 

I  pon  the  adoption  of  the  resolution  by  the  Senate. 
General  Grant  at  once  surrendered  the  office  to  Mr.  Stan- 
ton. This  act  upon  his  part  tilled  the  President  with  in- 
dignation both  towards  General  Grant  and  Mr.  Stanton, 
and  from  that  day  he  seems  to  have  been  under  the  in- 
fluence of  a  settled  and  criminnl  purpose  to  destroy  Gene- 
ral Grant  and  to  secure  the  removal  of  Mr.  Stanton. 
Di  ring  the  month  following  the  restoration  of  Mr.  Stan- 
tou  the  President  attempted  to  carry  out  his  purpose  by 
v;..  i  and  tortuous  methods.  First,  he  endeavored  to 
secure  the  support  of  General  Sherman.  On  two  occasions, 
aa  is  testified  by  General  Sherman— on  the  27th  and  31st  of 


January,  tendered  him  the  position  of  Secretary  of  War 

ad  interim. 

It  occurred  very  naturally  to  General  Sherman  to  in- 
quire of  the  President  whether  Mr.  Stanton  would  retire 
voluntarily  from  the  office ;  and  also  to  ask  the  President 
what  he  was  to  do.  and  whether  he  /vould  resort  to  force  if 
Mr  Stanton  would  not  yield.   The  President.answered, 

Oh,  he  will  make  no  objection  ;  you  present  the  order  and 
he  will  retire."  Lpon  a  doubt  being  expressed  by  General 
Sherman,  the  President  remarked,  "1  know  him  better 
than  you  do;  he  is  cowardly."  '1  he  President  knew  Mr. 
Stanton  too  well  to  entertain  any  such  opinion  of  his  cour- 
age as  he  gave  in  his  answer  to  General  Sherman ;  the 
secret  of  the  proceeding,  undoubtedly  was  this:— 

He  desired,  in  the  first  place,  to  induce  General  Sherman 
to  accept  the  office  of  Secretary  of  War  ad  interim  upon 
the  assurance  on  his  part  that  Mr.  Stanton  would  retire 
willingly  from  his  position,  trusting  that  when  General 
Sherman  was  appointed  to  and  had  accepted  the  place  of 
Secretary  of  War  ad  interim,  he  could  be  induced,  either 
upon  the  suggestion  of  the  President  or  under  the  influ- 
ence of  a  natural  disinclination  on  his  part  to  fail  in  the 
accomplishment  of  anything  which  he  had  undertaken,  to 
seize  the  War  Department  bv  force.  The  President  very 
well  knew  that  if  General  Sherman  accepted  the  office  of 
Secretary  of  War  ad  interim  he  would  be  ready  at  the 
earliest  moment  to  relinquish  it  into  the  hands  of  the  Pre- 
sident, and  thus  he  hoped  through  the  agency  of  General 
Sherman  to  secure  the  possession  of  the  department  for 
one  of  his  favorites. 

During  the  period  from  the  13th  day  of  January  to  the 
21st  of  February  he  made  an  attempt  to  enlist  General 
George  H.  Thomas  in  the  same  unlawful  undertaking. 
Here,  also,  he  was  disappointed.  Thus  it  is  seen  that  from 
August  last,  the  time  when  he  entered  systematically 
upon  his  purpose  to  remove  Mr.  Stanton  from  the  office  of 
Secretary  for  the  Department  of  War,  he  has  attempted  to 
secure  the  purpose  he  had  in  view  through  the  personal 
influence  and  services  of  the  three  principal  officers  of  the 
array ;  and  that  he  has  met  with  disappointment  in  each 
case.  Under  these  circumstances  nothing  remained  for 
the  respondent  but  to  seize  the  office  by  an  open,  wilfull, 
defiant  violation  of  law;  and  as  it  was  necessary  for  the 
accomplishment  of  his  purpose  that  he  should  obtain  the 
euuportof  3ome  one,  and  as  his  experience  had  satisfied 
him  that  no  person  of  capacity,  or  respectability,  or  pa- 
triotism would  unite  with  him  in  his  unlawful  enterprise, 
he  sought  the  assistance  and  aid  of  Lorenzo  Thomas. 

This  man,  as  you  have  seen  him,  is  an  old  man,  a  broken 
man,  a  vain  man,  a  weak  man,  utterly  incapable  of  per- 
forming any  public  service  whatever  in  a  manner  credit- 
able to  the  country;  but  possessing,  nevertheless,  all  tho 
qualities  and  characteristics  of  a  subservient  instrument 
and  tool  of  an  ambitious,  unscrupulous  criminal.  He 
readilj  accepted  the  place  which  the  President  offered 
him,  and  there  is  no  doubt  that  the  declarations  which  he 
made  to  Wilkeson,  Burleigh  and  Karsner,  were  made 
when  he  entertained  the  purpose  of  executing  them,  and 
made  also  in  the  belief  that  they  were  entirely  justified  by 
the  orders  which  he  had  received  from  the  President,  and 
that  the  execution  of  his  purpose  to  seize  the  War  Depart- 
ment by  force  would  be  acceptable  to  the  President  That 
he  threatens  to  use  force  there  is  no  doubt  from  the  testi- 
mony, for  he  has  himself  confessed  substantially  the  truth 
of  the  statements  made  by  all  the  witnesses  for  the  prose- 
cution who  have  testified  to  that  fact. 

These  statements  were  made  by  Tbomas  on  or  after  the 
21st  of  February,  when  he  received  his  letter  of  authority, 
in  writing,  to  take  possession  of  the  War  Department.  The 
agreement  between  the  President  and  Thomas  was  con- 
summated on  that  day.  With  one  mind  they  were  then, 
and  on  subsequent  days,  engaged,  and  up  to  the  present 
time,  they  are  engaged  in  the  attempt  to  get  possession  of 
the  War  Department.  Mr.  Stanton,  as  the  beuate  bv  its 
resolution  has  declared,  being  the  lawf  ul  Secretary  of  War, 
this  proceeding  on  their  part  was  an  unlawful  proceeding. 
It  had  in  view  an  unlawful  purpose;  it  was  therefore  in 
contemplation  of  the  law  a  conspiracy,  and  the  President 
is  consequently  bound  bv  the  declarations  made  by  Tbomas 
in  regard  to  taking  possession  of  the  War  Department  by 
force. 

Thomas  admits  that  on  the  night  of  the  21st  it  was  his 
purpose  to  use  force;  that  on  the  morning  of  the  22d  his 
mind  had  undergone  a  change,  and  he  then  resolved  not 
to  use  force.  We  do  not  know  precisely  the  hour  when 
his  mind  underwent  this  change,  but  rhe  evidence  dis- 
closed that  upon  hia  return  from  the  Supreme  Court  of  the 
District,  where  he  had  been  arraigned  upon  a  complaint 
made  by  Mr.  Stanton,  which,  according  to  the  testimony, 
was  twelve  o'clock,  or  thereabouts,  he  had  an  interview 
with  the  President;  and  it  is  also  in  evidence,  that  at  or 
about  the  same  time  the  President  had  an  interview  with 
General  Emory,  from  whom  he  learned  that  the  officer 
would  not  obey  a  command  of  the  President  unless  it 
passed  through  General  Grant,  as  required  bv  law. 

Tho  President  understood  perfectly  well  that  he  could 
neither  obtain  force  from  General  Grant  nor  transmit  an 
order  through  General  Grant  for  the  accomplishment  of  a 
purpose  manifestly  unlaw  fill :  and  inasmuch  as  General 
Emorv  had  indicated  to  him  in  the  most  distinct  and  em- 
phatic manner  his  opinion  that  the  law  requiring  all 
orders  to  pass  through  tho  headquarters  of  the  General 
commanding,  was  constitutional,  indicating,  also,  his  pur- 
pose to  obey  the  law,  it  was  apparent  that  at  that  moment 
the  President  could  have  had  no  hope  of  obtaining  posses- 
sion of  the  Department  of  War  by  force.  It  is  a  singular 
coincidence  in  the  history  of  this  case  that  at  or  about  the 
same  time,  General  Thomas  had  an  interview  with  the 
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President,  and  came  to  the  conclusion  that  it  would  not  be 
wise  to  reeort  to  force. 

The  President  has  sought  to  show  his  good  intention  by 
the  tact  that,  on  the  22d  or  the  34th  of  February,  he  nomi- 
nated the  Hon.  Thomas  E\\  ing,  Sr.,  as  Secretary  for  the 
Department  of  War.  Mr.  En  ing  is  not  an  unknown  man. 
He  lias  been  a  member  of  the  Senate  and  the  head  of  the 
Treasury  Department.  His  abilities  are  undoubted,  but 
at  the  time  ot  his  nomination  he  was  iu  the  seventy-ninth 
year  of  his  age,  and  there  was  no  probability  that  he  would 
held  the  office  a  moment  lunger  than  I. is  souse  of  public 
duty  required.  It  w  as  the  old  game  of  the  Presidcut— the 
office  in  the  hands  of  his  own  tool,  or  in  the  hands  of  a  man 
who  would  gladlv  vucate  it  at  any  moment.  Thta  was 
the  necesf ity  of  his  position,  and  throws  light  upon  that 
part  of  his  crime  which  is  set  forth  in  the  eleventh  ar- 
ticle. 

h"',r,  in  fact,  his  crime  is  one— the  subversion  of  the  go- 
vernment. From  the  nature  of  the  caee  we  are  compelled 
to  deal  with  minor  act?  of  criminality  by  which  he  hoped 
tc  consummate  this  greatest  of  crimes. 

In  obedience  to  this  necessity  he  appointed  Grant, 
hoping  to  use  him  and  his  influence  w  ith  the  army,  and 
failing  in  this,  to  get  possession  of  the  place  and  rill  it  with 
one  of  his  own  satellites ;  foiled  and  disappointed  in  this 
scheme,  he  sought  to  use,  first.  General  Sherman,  then 
General  George  H.  Thomas,  then  Hon.  Thomas  Swing, 
Sr.,  knowing  that  neither  of  these  gentlemen  would  retain 
the  office  lor  any  length  of  time.  There  w  ere  men  in  the 
country  w  ho  would  have  accepted  the  office  and  continued 
in  it,  and  obeyed  the  Constitution  and  the  law  s.  lias  he 
named  any  such  person?  Has  he  suggested  any  euch  per- 
son? His  appointments  and  suggestions  of  appointment 
have  been  of  two  sorts— honorable  men,  w  ho  would  not  con- 
tinue in  the  office,  or  dishonorable,  worthless  men,  who 
were  not  nt  to  hold  the  office. 

The  name  of  General  Cox,  of  Ohio,  was  named  in  the 
publje  journals;  it  was  mentioned,  probably,  to  the  Presi- 
dent. Did  it  meet  with  favor?  Did  he  Bend  his  name  to 
the  Senate?  No. 

General  Cox,  if  he  had  accepted  the  office  at  all,  would 
have  done  so  with  the  expectation  of  holding  it  till  .March, 
18o9,  and  with  the  purpose  of  executing  the  duties  of  the 
trust  according  to  the  laws  and  the  Constitution.  These 
were  purposes  wholly  inconsistent  with  the  President's 
schemes  of  usurpation.  But  is  it  to  be  presumed  or 
imagined  that  when  the  President  issued  his  order  for  the 
removal  of  Stanton,  and  his  letter  of  authority  to  Lorenzo 
Thomas,  on  the  21st  of  February,  he  had  any  purpose  of 
appointing  Mi.  Ewing  Secretary  of  War?  Certainly  not. 
On  the  atterncon  of  the  21st  he  informs  his  Cabinet  that 
Stanton  is  removed,  and  that  Thomas  has  possession  of 
the  office.  He  then  so  believed.  Thomas  had  deceived  or 
misled  him.  On  the  22d  in-:,  he  had  discovered  that  Stan- 
ton held  on  to  the  place,  and  that  Emory  could  not  bo  re- 
lied upon  for  force. 

What  iv as  now  Ids  necessity?  Simply  a  resort  to  his  old 
policy..  He  saw  that  it  was  necessary  to  avoid  impeach- 
ment if  possible,  and  also  to  obtain  the  sanction  of  tiie 
Senate  to  a  nomination  which  would  work  the  removal  of 
Mr.  Stanton,  and  thus  he  would  triumph  over  his  enemies 
and  obtain  condonation  for  his  crimes  of  the  21st  of  Febru- 
ary. A  well  laid  scheme,  but  destined  to  fail  and  to  furnish 
evidence  of  his  ow  n  guilty  purposes.  Willi  the  office  in 
the  possession  of  Mr.  Ewing.  he  foresaw  that  for  the 
prosecution  of  his  own  plans  the  place  would  always  be 
vacant 

'1  bus  has  this  artful  and  criminal  man  pursued  the  great 
purpose  of  his  life.  Consider  the  other  circumstances.  On 
the  1st  of  September  last  General  Emorv  was  appointed 
to  the  command  of  the  Department  of  Washington.  He 
has  exhibited  6uch  sterling  honestv  and  vigorous  patriot- 
ism in  these  recent  troubles  and  during  the  war,  that  he 
can  bear  a  reference  to  his  previous  hu>tcry.  He  was  born 
in  Maryland,  and  in  the  early  part  of  the  war  the  public 
mind  of  the  North  questioned  his  fidelity  to  the  Lnion. 
His  great  service*  and  untarnished  record  during  the  war 
are  a  complete  defense  against  all  suspicion ;  but  it  is  too 
much  to  believe  that  Mr.  Johnson  entertained  the  hope 
that  General  Emory  might  be  made  an  instrument  of  his 
ambition. 

Nobly  has  General  Emory  undeceived  the  President, 
and  gained  additional  renown  in  the  country.  In  Gene- 
ral Lorenzo  Thomas  the  President  was  not  deceived.  His 
complicity  in  recent  unlawful  proceedings  justifies  the 
suspicion*  entertained  bv  the  countrv  in  1«61  and  1863 
touching  his  loyalty.  Thomas  and  the  Provident  are  in 
accord.  In  case  of  the  acquittal  of  the  President  th°y  are 
to  L-bue  an  order  to  General  Grant  putting  Thomas  iii  pos- 
session of  the  reports  of  the  army  to  the  War  Depart- 
ment, 

Is  there  not  in  all  this  evidence  of  the  President's  crimi- 
nal intention  ?  Is  nut  his  whole  course  marked  bv  dupli- 
city, deception,  and  fraud?  "All  things  are  construed 
against  the  wrong-doer,"  is  the  wise  and  just  maxim  of 
the  law.  Has  he  not  triried  with  and  deceived  the  Senate? 
lias  he  not  attempted  to  accomplish  an  unlawful  purpose 
by  di-ingentious.  tortuous,  criminal  means? 

His  criminal  intent  la  iu  hi*  wilful!  violation  of  the  law, 
and  hie  criminal  intent  is  moreover  abundantly  proved  bv 
all  the  circumstanced  attending  the  violation  of  the  iaw. 

His  final  resort  for  safetv  wi.e  to  the  Senate,  praviug  for 
the  continuation  of  Mr.  Ewing.  On  the  2!*t  ol  February 
he  hoped  that  Stanton  would  yield  willingly,  or  that 
Emory  could  be  used  to  remove  him.  On  the  U-d  lie  knew 
that  Stanton  was  determined  to  remain,  that  Emory 
would  not  furnish  assistance,  that  it  was  useless  to  uppe-il 
to  Grant,  He  returns  to  his  old  plan  of  tilling  the  W  ar 
Office  by  the  appointment  of  a  man  who  would  yield  the 


place  at  any  moment;  and  now  he  asks  you  to  accept  as 
his  justification  an  act  which  was  the  last  resort  of  a 
criminal  attempting  to  escape  the  judgiunt  due  to  his 
crimes.  Upon  this  view  of  the  law  and  the  facta,  we 
demand  a  couvictiou  of  the  respondent  upon  articles  four, 
five,  six  and  seven  exhibited  against  him  by  the  House  of 
licprcseutativee. 

'1  he  evidence  introduced  tending  to  show  a  conspiracy 
between  Johnson  and  1'homns  to  get  possession  of  the 
War  Department  tends  also,  connected  w  ith  other  facts, 
to  show  the  purpose  of  the.  President  to  obtain  possess  ton 
of  the  Treasury  Department.  Hearing  in  mind  his  claim 
that  he  cau  suspend  or  remove  from  office,  without  the 
advice  and  couseut  of  the  Senate,  any  civil  officer,  and 
bearing  in  mind  also  that  the  present  Secretary  of  the 
Treasury  supports  this  claim,  and  every  obstacle  to  the 
possession  ot  the  Treasury  ]  department  is  removed, 
i  i  here  is  no  reason  to  suppose  the  present  Secretary  of 
the  Treasury  would  not  yield  a  cordial  support  to  any 
:  scheme  which  Mr.  Johnson  might  undertake:  but  if  the 
Secretary  should  decline  to  co-operate  it  would  only  uo 
necessary  for  the  President  to  remove  him  from  office  and 
place  the  Treasury  Department  iu  the  hands  of  one  of  his 
own  creatures. 

Upon  the  appointment  of  Thomas  as  Secretary  of  War 
fltu  interim,  the  President  caused  notice  to  be  given  thereof 
to  the  Secretary  of  the  Treasury,  accompanied  with  the 
direction,  under  the  President's  own  hand,  to  that  officer 
to  govern  himself  accordingly.  It  also  proved  that  en  the 
£2d  day  of  December  Mr.  Johnson  appointed  Mr.  Cooper, 
who  had  been  his  private  secretary  and  intimate  friend. 
Assistant  Secretary  of  the  Treasury. 

The  evidence-ifully  sustains  the  statements  made  in  the 
opening  argument  of  Manager  butler,  in  support  of  article 
nine.  The  facts  in  regard  to  General  Emory's  interview 
with  the  President  were  then  well  know  n  to  the  mana- 
gers, and  the  argument  aud  view  presented  in  the  opening 
cent  in  all  that  iB  necessary  to  be  said  upon  that  article. 
It  may  be  added,  however,  that  although  the  President  on 
the  22d  had  obtained  from  General  Emory  what  ne  now 
says  was  the  purpose  of  this  interview,  a  know  ledge  ot  the 
number  and  assignment  ot  troops  in  the  city  of  Washing- 
ton, yet  on  the  following  day,  Sunday,  the 23d  of  February, 
he  had  au  interview  with  General  Wallace,  apparently  for 
no  otner  purpose  than  to  get  from  him  the  same  informa- 
tion w  hich,  on  the  preceding  day,  he  had  received  from 
General  Emory. 

1  he  karued  counsel  who  opened  the  case  for  the  Presi- 
dent seems  not  to  have  comprehended  the  nature  of  the 
offense  set  forth  in  fie  tenth  article.  His  remarks  upon 
that  article  proceeded  upon  the  idea  that  the  Hoi.se  of  Re- 
presentatives arraign  the  President  for  slandering  or  libel- 
ling the  Congress  of  the  I'nited  States.  No  such  offense  is 
charged ;  nor  is  it  claimed  by  the  managers  that  it  w  ould 
he  possible  for  Mr,  Johnson  or  any  other  person,  to  libel 
or  slander  the  government.  It  is  lor  no  purpose  of  protec- 
tion or  indemnity  of  punishment  that  we  arraign  .Mr. 
Johnson  tor  words  spoken  in  Washington,  Cleveland  and 
St.  Louis.  We  do  not  arraign  him  for  the  words  spoken ; 
but  the  charge  in  substance  is,  that  a  man  who  could  utter 
the  words  which,  as  is  proven,  were  uttered  by  him,  is  un- 
fit for  tl-e  office  he  holds.  We  claim  that  the  common  iaw 
of  crimes,  as  understood  and  enforced  by  Parliament  in 
cases  of  impeachment,  is  in  substance  tins:— '1  hat  no  per- 
son in  office  shall  do  any  act  contrary  to  the  good  morals 
of  the  office ;  aud  that,  wheu  auy  officer  id  guilty  of  any 
act  contrary  to  the  good  morals  of  theoftice  which  he  holds*; 
that  act  is  a  misdemeanor  for  the  purpose  of  impeachment 
and  removal  from  office. 

Judge  Chase  was  impeached,  and  escaped  conviction  by 
four  votes  only,  for  words  spoken  from  the  bench  of  the 
Circuit  Court,  sitting  in  Baltimore;  words  which  are  de- 
corous aud  reputable  w  hen  compared  w  ith  the  utterances 
of  Mr.  Johnson.  Judge  Humphries  was  com  icted  and  re- 
moved from  othce  for  words  spoken,  treasonable  in  char- 
acter, but  not  more  calc.d_ted  to  weaken  aud  bring  the 
government  of  the  I'nited  States  into  "contempt  t'.iau  were 
the  words  uttered  b}'  Mr.  Johnson  iu  his  speech  of  the 
18th  of  August.  lHtiti.  Judge  Humphries  w  as  convicted  bv 
the  unanimous  vote  of  the  Senators,  nineteen  of  w  horn  sit 
on  this  trial.  If  a  magistrate  can  ever  be  guiltv,  for  words 
Bpoken,  of  an  impeachable  misdemeanor,  there  cau  be  no 
doubt  that  Mr.  Johnson  is  so  guilty. 

I  ask  you  to  consider  in  comparison,  or  in  contrast,  the 
nature  of  the  language  used  by  Chase  Humphreys  and 
Johnson,  as  set  forth  in  the  articles  of  impeachment  pre- 
ferred in  the  several  cases. 

The  eighth  article  in  the  case  of  Chase,  is  in  these 
words  :— 

"And  whereap,  mutual  respect  and  confidence  between 
the  Government  of  the  United  States  and  those  t  the  in- 
dividual States,  and  between  the  peorle  and  those  govern- 
ments, respectively,  are  highly  conducive  to  that  public 
harmony,  without  which  there  can  be  uo  pnblir  happiuess, 
yet  the  said  Samuel  Chase,  disregardine  the  duties  and  dig  . 
nity  of  his  judicial  character,  did,  at  the  Circuit  Com  t  tor 
the  District  of  Maryland,  held  at  Baltimore,  in  the  mouth 
of  May,  1SQ3,  pervert  his  official  right  and  duty  to 
address  the  Grand  Jury  then  and  there  assembled, 
on  matters  corning  within  the  province  of  the  said 
jury,  for  the  purpose  of  delhering  to  the  said  Grand 
Jury  an  intemperate  and  inflammatory  harranguc,  with 
intent  to  excite  the  fears  and  resentment  of  the  said  Grand 
Jury,  and  of  the  good  people  of  Maryland,  again-t  their 
State  government  aud  Constitution,  a  conduct  highly  cen- 
surable in  any.  out  peculiarly  indecent  and  unbecoming 
in  a  judge  of  the  Supreme  Court  of  the  United  States; 
and.  moreover,  that  the  said  Samuel  Chase,  then  and 
there,  under  pretense  of  exercising  his  Judicial  right  to 
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address  the  said  grand  jnry  as  aforesaid,  did,  in  a  manner 

highly  uuwammiat&e.  endeavor  to  excite  the  odium  of 
the  said  Errand  Jury,  and  of  the  good  people  of  Maryland, 
a^ai;^:  the  Government  of  the  United  State?,  by  deliver- 
ing q  iniuM  which,  even  if  the  judiciary  were  competent 
to  their  expression,  on  a  suitable  occasion  and  in  a  proper 
nui  -r.  v,  ..-re.  at  that  time,  and  as  delivered  by  him, 
hit:!.  1"  ind. -cent,  extra-judicial,  and  tending  to  profit  ue 
the  •  igh  judicial  character  with  which  he  was  invested  to 
the  1  j  :  pnr|  o  e  of  an  tdectioneeriug  partisan." 

•  :.e  r.r.-t  article  asaiast  Humphreys  was  as  follows:— 
••  i  hat,  reeariHea  of  hi-  duties  as  a  citizen  of  the  United 
State  .  •  -d  unmindful  of  the  duties  of  Ma  said  office,  and 
in  i  i  laa  n  of  the  =acred  obligation  of  his  official  o*th,  "to 
ad  .  j  lister  justice  without  respect  to  persons.'  'and  aith- 
fullv  and  impartially  discharge  all  the  duties  incumbent 
it]  h  him  m  Judge  of  the  District  Court  of  the  L'nitr-d 
Si  '  -  '  r the  several  di.-tricts  of  the  State  of  Tennessee, 
agree*]  le  to  the  Gonetitntion  and  laws  of  the  United 
Sts  I  -  '  th  >aid  West  H.  Humphreys,  then  being  a  citi- 
zen of  the  United  States,  and  owing  allegiance  there:o, 
and  then  and  there  being  Judge  of  the  District  Court  of 
the  Unih  d  :?ta  es  f<  r  rhe  several  districts  of  said  State,  at 
:.  p  biic  .:e.ting,  on  the  day  and  year  last  aforesaid,  held 
in  said  aty  of  Nashv.-ile.  and  in  the  hearing  of  divers  per- 
sons then  and  there  present,  did  endeavor,  by  public 
rpeeeh,  to  incite  rev.. it  and  rebellion  within  said  State 
against  the  I  vmsiitution  Sand  Government  of  the  United 
Stan--,  ai:d  did  then  and  there  publicly  declare  that  it  was 
the  right  cA  the  people  .  f  said  State,  by  an  ordinance  of 
Secc-  i  n,  to  absolve  themselves  from  all  allegiance  to 
the  Govenussent  of  the  United  States,  the  Constitution 
and  la  /  ?  thereof." 

The offense  with  which  Humphreys  is  charged  in  this 
article  was  committed  on  the  29th  of  December.  ISoU  be- 
fore the  iall  of  Sumter,  and  when  only  one  State  had 
pi--f  d  an  ordinance  of  secession.  The  declaration  was 
me.e.v  a  declaration  in  a  public  speech  that  the  State  of 
Tenne-.-ee  had  the  right  to  secede  from  the  Union. 

Th  -  President,  in  his  speech  of  the  18th  of  August,  1866, 
at  WuaahiagtMn,  says  : — 

**  We  have  witnessed  in  one  department  of  the  govern- 
ment ev.  ry  effort,  as  it  were,  to  prevent  the  restoration  of 
peace,  harmony  and  union;  we  have  seen,  as  it  were, 
hangii.g  upon  the  verge  of  the  government,  as  it  were,  a 
bodv  calling  or  assuming  to  be  the  Concress  of  the  United 
Stores,  when  it  was  but  a  Congress  of  a  part  of  the  States ; 
we  have  seen  Congress  assuming  to  be  for  the  Union  when 
ev<-rv  rrep  they  took  was  to  perpetuate  dissolution,  and 
make  iliiaiiliil  I—  permanent  We  have  seen  every  step 
that has  been  taken,  instead  of  bringing  about  reconcilia- 
tion and  harmony,  has  been  legi-latUn  that  took  the 
character  of  penalties,  retaliation  and  revenge.  This  has 
risen  the  course  ;  this  has  been  the  poilcy  ol  one  depart- 
ment of  real  government." 

1  ben*  w  ords  have  been  repeated  so  frequently,  and  the 
public  ear  is  so  much  accustomed  to  thern.  that  they  have 
apparently  lost  their  inriuence  upon  the  public  mind.  But 
i:  should  be  observed  that  these  words,  as  has  been  proved 
by  trie  experience  of  two  years,  were  but  the  expression  of 
a  fixed  purpose  of  ihe  President,  iiis  design  was  to  im- 
pair, to  undermine,  and.  if  possible,  to  destroy  the  influ- 
ence of  Congress  in  the  country.  Having  accomplished 
this  result,  tne  w  ay  would  then  have  been  open  to  him  tor 
the  tro.-ecutmn  of  "his  criminal  design  to  reconstruct  the 
government  in  the  interest  oi  the  Rebels,  and,  through  his 
inhiifcL.ee  with  them,  to  secure  his  own  election  to  the 
Presidency  in  180.  It  must,  however,  be  apparent  that 
the  words  in  the  speech  of  Mr.  Johnson  are  of  graver  iai- 
uori  tnan  the  words  which  were  spoken  by  Judge  Chase 
to  the  Grand  Jury  at  Baltimore,  or  those  uttered  by  Judge 
Humphreys  to  the  people  of  Tennessee. 

And  yet  the  latter  u  as  convicted  by  a  unanimous  vote 
of  this  Senate :  and  the  former  escaped  conviction  by  four 
vot' s  only,  'i  hese  words  are  of  graver  import,  not  merely 
in  the  circumstance  that  they  assail  a  department  cf  the 
government,  but  in  the  circuraetam  e  that  they  were  ut- 
tered by  the  Pressd-  nt  of  the  United  States  in  the  Execu- 
tive .Mansion,  and  in  his  capacity  as  President  o»  the 
United  Stares,  a  hen  receiving  the  congratulations  and 
Si  pj-.<rt  of  a  portion  of  the  people  ol  the  country,  teudered 
to  him  in  hi-  onice  as  Chief  Magistrate.  Judge  Chase.  al- 
though a  high  officer  of  the  government,  was  without  po- 
litical influence  and  withot  petrwiaire ;  his  personal  and 
official  relations  were  limited,  and  his  remarks  weread- 
dr.  seed  to  the  grand  jury  of  a  judicial  district  of  the  coun- 
try merely, 

imphreys  was  comparatively  unknown;  and 
is  words  were  calculated  to  excite  the  citizens 
•> .  and  induce  them  to  engage  in  uncouetitu- 
:  takings,  his  influence  was  limited  measurably 
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neon  addressed  the  whole  country ;  and  holding 
ds  the  immense  patronage  and  influence  belong- 
ing to  the  office  oi  President,  he  was  able  to  give  practical 
etl<  ct  to  the  declarations  he  then  made. 

Moreover,  in  tlie  case  of  Judge  Chare,  as  is  stated  by  Mr. 
Dana  in  his  '  'Abridgement,"  <vol.  7,  chap.  212)  :- 

"on  the  whole  evidence.  It  remained  in  doubt  what 
word-i  he  did  utter.  The  proof  of  seditious  intent  rested 
solely  on  the  w  ords  themselves :  and  as  the  words  were 
not  clearly  proved,  the  intent  was  in  doubt." 

In  the  case  of  .Mr.  Johnson  there  is  no  doubt  about  the 
words  uttered;  they  have  been  fully  and  explicitly  proved, 
lade,  d,  they  are  not  denied  by  the  respondent.  The  un- 
lawful intent  v  ith  which  he  tittered  the  words  not  only 
appears  from  the  character  of  the  language  employed,  but 
ic  fa  p;  oved  by  the  history  of  bis  administration.  In  hi* 
meaeag^  of  the       of  June,  Vaifi,  relating  to  the  Constitu- 


tional Amendment,  in  his  annual  message  of  December, 

lsr/i,  and  numerous  other  declarations,  he  has  question ..d. 
aud  substantially  denied,  the  legality  of  the  Congress  of 
the  United  States. 
In  the  trial  of  Judge  Chase  it  was  admitted  by  the  re- 

;  spoiident  '"that  for  a  judge  to  utter  seditions  sentiments 

1  v  ith  intent  to  excite  sedition,  wonld  be  an  impeachable 
offense."  (Dana's  Abridgement,  voU  7,  c.  222).  And  this, 
not  under  the  act  known  as  "the  sedition  act;"  for  that 
h  id  been  previously  repealed;  but  upon  the  general  prin- 
ciple that  an  officer,  whose  duty  it  is  to  administer  the 
law,  has  no  rieht  to  use  langm-ge  calculated  to  stir  up  re- 
sistance to  the  la  v.  If  this  fe  true  of  a  judge,  with  stronger 
rea.-en  it  is  true  of  the  President  of  the  United  States,  that 
he  should  set  an  example  of  respect  for  all  the  departments 
of  the  government,  and  of  reverence  for  and  obedience  to 
the  laws  of  the  land. 

i  he  speeches  made  bv  the  President  at  Cleveland  and 
St.  Louis,  which  have  been  proved  and  are  found  in  the 
record  of  the  case,  contain  numerous  passages  similar  in 
character  to  that  extracted  from  his  speech  of  the  l*th  of 
August.  18oU  and  all  calculated  and  designed  to  impair  the 
just  authority  ot  Congress.  While  these  declarations  have 
not  been  made  the  basis  of  substantive  charges  in  the  arti- 
cles of  impeachment,  they  furnish  evidence  of  the  unlawful 
intent  of  the  President  in  his  utterance  cf  the  18th  cf  Au- 
gust, and  also  of  the  fact  that  that  utterance  was  not  due 
to  any  temporary  excitement  or  tranrient  purpose  which 

;  passed  away  with  the  occasion  that  had  called  it  forth,  it 
w  as  a  declaration  made  in  accordance  with  a  fixed  de- 

l  sign,  which  had  obtained  such  entire  control  of  his  nature 
that  whenever  he  addressed  public  assemblies  he  gave  ex- 

I  pression  to  it. 

j     The  evidence  which  has  been  submitted  by  the  respon- 
I  dent  bearing  upon  the  tenth  article,  indicates  a  purpose, 
in  argument,  to  excuse  the  President  upon  the  ground 
j  that  the  remarks  of  the  people  stimulated,  irritated  and 
j  excited  him  to  such  an  extent  that  he  was  not  wholly  re- 
:  sponsible  for  what  he  said.   If  this  were  true,  it  would 
I  exhibit  great  weakness  of  character;  but  as  a  matter  of 
1  fact  it  is  not  true.  The  taunts  and  gibes  of  the  people 
I  whom  he  insulted  served  only  to  draw  from  him  those  de- 
i  clarations  which  were  in  accord  with  the  purpose  of  his 
life.   This  is  shown  by  the  fact  that  all  his  political  de- 
clarations made  at  Cleveland  and  St.  Louis,  though  made 
under  excitement,  are  in  entire  harmony  with  the  declara- 
tions made  by  him  in  the  East  Room  of  the  Executive 
Mansion,  on  the  iotb  of  August,  1866,  when  he  was  free 
from  any  disturbing  influence,  and  expressed  himself  with 
freedom  and  without  excitement. 

The  b'asphemoMs  utterances  at  St.  Loui?  cannot  be  ag- 
gravated by  me,  nor  can  they  be  extenuated  bv  anything 
which  counsel  for  the  respondent  can  offer.  They  exhibit 
the  character  of  the  speaker. 

Upon  these  facts,  thus  proved,  and  the  views  presented, 
we  demand  the  conviction  of  the  respondent  of  the  mis- 
demeanors set  forth  in  article  ten. 

Article  eleven  seta  forth  that  the  object  of  the  President 
in  most  of  the  offenses  alleged  in  the  preceding  articles 
v.  as  to  prevent  the  execution  ol  the  act  passed  March  2, 
1867,  entitled,  "An  act  for  the  more  efficient  government 
of  the  Rebel  States."  It  is  well  known,  ofhciallv  and 
publicly,  that  on  the  29th  of  May,  1865,  Mr.  Johnson 
issued  a  proclamation  for  the  reorganization  of  the 
Government  of  North  Carolina,  and  that  that  pro- 
clamation was  followed  by  other  proclamations,  is* 
ssued,  during  the  next  four  months,  for  the  go- 
vernment of  the  several  States  which  had  been  en- 
gaged in  the  Rebellion.  Upon  the  death  of  Mr. 
Lincoln  Mr.  Johnson  entered  upon  the  office  of  President 
in  a  manner  which  indicated  that,  in  bis  judgment,  he 
had  been  long  destined  to  fill  the  place,  and  that  the  powers 
of  the  office  were  to  be  exercised  by  him  without  regard  to 
the  other  departments  of  the  government.  In  his  procla- 
mation of  the  29th  of  Mav,  and  in  all  the  proclamations  re- 
lating to  the  same  subject,  he  had  assumed  that  in  his 
oiiice  as  President,  he  was  the  "United  States,"  for  the 
purpose  of  deciding  whether  under  the  Con.-titution  the 
government  of  a  State  was  republican  in  form  or  not ; 
although  by  a  decision  of  the  Supreme  Court  it  is  declared 
that  this  power  is  specially  vested  in  tbe  two  Houses  of 
Congress.  In  these  proclamations  he  assumed,  without 
authority  of  law,  to  appoint,  and  he  did  appoint,  Govern- 
ors of  the  several  States,  thus  organized.  In  tine,  between 
the  29th  of  May,  1866,  and  the  assembling  of  Congress  in 
December  of  that  year,  he  exercised  sovereign  power  over 
the  territory  and  people  of  the  eleven  States  which  have 
been  engaged  in  rebellion. 

On  the  assembling  of  Congress,  in  the  month  of  Decem- 
ber, ho  informed  tbe  Senate  and  House  of  Representatives 
that  the  Union  was  restored,  and  that  nothing  remained 
for  the  two  House-  but  severally  to  acc.-pt  as  Senators  and 
Representatives  such  loyal  men  as  had  been  elected  by  the 
Legislatures  and  people  of  the  several  States.  Congress 
refused  to  ratify  or  to  recognize  those  proceedings  upon 
the  part  of  the  President  as  legal  or  proper  proceedings, 
and  from  that  time  forward  he  has  been  engaged  in  various 
projects  for  the  purpose  of  preventing  the  reconstruction  of 
the  Union  on  any  other  plan  than  that  which  he  had  in- 
augurated. In  the  execution  of  this  design  he  attempted 
to  deprive  Congress  of  the  confidence  of  the  people  of  the 
country;  hence  it  was  that,  among  other  things,  on  the 
18th  day  of  August,  1866,  at  the  city  of  Washington,  as  set 
forth  iu  the  tenth  and  eleventh  articles,  he  did,  in  a  public 
speech,  declare  and  affirm  in  substance  that  the  Thirty, 
ninth  Congress  of  the  United  States  was  not  a  Congress 
authorized  by  the  Constitution  to  exercise  legislative 
sower  under  tticsame;  but,  on  the  contrary,  was  a  Cuu- 
a  ess  of  only  u  part  of  the  but**. 
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In  the  farther  exoc-ition  of  his  purpose  to  prevent  the 
reconstruction  of  the  L  cion  upon  any  plan  except  that 
which  he  had  inaugurated,  he  attempted  to  prevent  the 
ratification  by  the  several  State*  of  the  amendment  to  the 
Constitution  Known  as  article  fourteen.  By  the  Constitu- 
tion the  President  has  no  power  to  participate  in  amend- 
ment* or  in  piopositkus  for  amendment.-  thereto;  yet, 
availing  himself  of  the  circumstance  of  the  passage  of  a 
resolution  bv  the  House  of  RepteK-ntatives  on  the  13th 
dux-  «>f  June,*l?o6.  requesting  the  President  to  submit  to  the 
Legislatures  of  the  cc\ eral  States  the  .-<tid  additional  article 
to  the  Constitution  of  the  United  States  ue  sent  t  •  the 
Senate  and  House  of  Representatives  a  message  in  writing, 
in  which  he  says:— 

"Keen  in  ordinary  times  any  question  of  amending  the 
Constitution  must  be  justly  regarded  as  of  paramount  im- 
portance. This  importance  is  at  the  present  time  en- 
hanced by  the  fact  that  the  k.iut  resolution  .vas  not  sub- 
mitted bv  the  two  houses  for  the  approval  of  the  Preai- 
deut,  and  that  of  the  thirty-six  States  which  COustituto 
the  Union  eleven  are  excluded  from  representation  in 
either  House  of  Congress  although,  with  the  smsjleexeep- 
ti"U  of  Texas,  they  have  t>  en  entirely  restored  to  ail  their 
functions  as  States,  in  conformity  n  ith  the  organic  la  ■•  of 


probable  an  enabling  act  will  rasa.  We  do  not  know  «  hat 
to  believe.  I  hnd  nothing  here. 

LEWIS  E.  PARS'  NS. 

Exchacec  Hotel. 

His  Excellency  Avprkw  Jodnsox.  President. 

I.mtei)  States  Military  1  elfgtiai'h.  Lxf.-  r;vr  >  ■-- 
ncF,  Washington.  D.  C,  .January  IT.  I»«7.— \\  hat  possi- 
ble good  can  be  obtained  by  ree  ncidering  the  (  oa-tita- 
tkmal  Amendment?  1  know  of  none  in  the  press  nt  posture 
of  a -.5 airs;  and  I  do  not  believe  the  people  of  the  whole 
country  will  sustain  any  set  of  individuals  in  a::..:-, 
change  the  whole  character  of  our  government  bv  en.v  l;a§ 
■Ctectf  otherwise.  I  believe,  on  the  contrary.'  ti:  it  I 
will  eventually  uphold  all  who  have  patiiotism  and  cour- 
age to  stand  by  the  Constit  it  ion.  and  who  place  their 
confidence  in  the  people*.  There  should  be  n of  tering  n 
the  part  of  those  who  are  honest  in  their  detc  v.  tj 
sustain  the  several  co-ordinate  departments  of  the  govern- 
ment in  accordance  with  its  original  design. 

Hon.  Lewis  E.  Pakso>s,  Meut;:  mere.  Ala. 

ANDREW  .JOHNS  N. 
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ipeared  at  the  national  eay  it.il  by 
itatives,  xx  ho  have  applied  f_>r  and 
mission  to  the  vacant  seats.  Nor 
>ple  of  the  nation  been  afforded  an 
ing  their  views  upon  the  important 
question  wnicn  tne  amendment  involves.  Grave  doubts, 
therefore,  mav  naturally  and  justly  arise  as  to  «  hether 
the  action  of  Congress  is  in  harm<  ny  with  the  aeatimenta 
of  the  peorle.  and  whetln  r  the  State  Legislatures  elected 
v  knout  reference  to  such  an  issue,  should  becsllvd  upon 
bv  C  ugress  to  decide  respecting  the  ratiiication  of  the  pro- 
posed amendment,*' 
He  also  says  :— 

"A  proper  appreciation  of  the  letter  and  spirit  of  the  Con- 
stitution, as  well  as  of  the  interest?  of  national  order,  har- 
rr.ouv  and  union,  and  a  due  deference  for  an  enlightened 
public  judgment,  mav  at  this  time  well  suggest  a  doubt 
■whether  any  amendment  to  the  Constituti  on  oocht  to  be 
proposed  by  Congress  and  pressed  upon  the  Le?kl*tures  of 
the  several  Stages  for  final  decision,  until  alter  the  admis- 
sion of  such  loyr.l  Senators  and  Representatives  of  the  now 
unrepresented  States  as  have  been,  or  a*  may  hereaiter  be. 
chosen  in  conformity  with  the  Coustitatku  and  laws  of 
the  I  nited  States." 

This  message  was  an  extra-official  proceeding,  inasmuch 
as  his  agency  in  the  work  of  amending  the  Constitution  is 
not  required:  and  it  was  also  a  very  clear  indication  or  an 
opinion  on  his  part  that,  inasmuch  as  the  eleven  States 
were  not lepresented,  the  Congress  of  the  United  States 
had  no  power  to  act  in  the  matter  of  ameuding  the  Consti- 
tution. 

The  proposed  amendment  to  the  Constitution  contained 
provisions  which  were  to  be  made  the  basis  of  reconstruc- 
tion. The  laws  subseqiu  n'ly  passed  by  Congress  recogair.e 
the  ameudment  as  essential  to  the  welfare  and  safety  of 
the  Union.  It  is  alleged  in  the  eleventh  article  that  one  ot 
the  purposes  in  the  various  unlawful 
several  articles  of  impeachments,  and 
■was  to  prevent  the  execution  of  the  at 
for  the  more  efficient  government  of 
passed  March  2.  ls*)7.  In  the  nature  ol 
K  en  easy  to  obtain  testimony  .upon  1 
tuv  other  point  touchiug  the  miscond'. 
President.  His  declarations  and  his  u 
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of  an  ambition  unlimited  and  unscrupulous,  which  dares 
anything  and  everything  necessary  to  its  gratification. 
For  tiie  purpose  of  defeating  the  Congressional  plan  of 
reconstruction,  he  has  advised  and  encouraged  the  people 
of  the  South  iu  the  idea  that  he  would  restore  them  to 
their  former  privileges  and  power;  that  he  would  estab- 
lish a  white  man's  government;  that  he  would  exclude 
the  negroes  1'rom  all  participation  iu  political  affairs ;  and, 
fiuallv',  that  he  would  accomplish  in  their  behalf  what 
they  had  sought  by  rebellion,  but  by  rebellion  had  failed 

°Hence,"ii  is  through  his  agency  and  by  his  influence  the 
South  has  been  given  up  to  disorder,  rapine,  and  blood- 
shed ;  hence  it  is  that  since  the  surrender  of  Lee  and 
Johnston  thousands  of  loyal  men,  black  and  white,  have 
been  murdered  in  cold  blood  or  subject*,  d  to  cruelties  and 
tortures  such  as  in  modern  times  could  have  been  perpe- 
trated only  in  savage  nations  and  in  remote  parts  of  the 
world ;  hence  it  is  that  12.000.01 0  of  people  are  without  law, 
without  order,  unprotected  iu  their  industry  or  their 
rights :  hence  it  is  that  ten  States  are  without  government 
and  unrepresented  in  Congress;  hence  it  is  that  the  people 
of  the  North  are  even  now  uncertain  whether  the  rebel- 
lion, vanquished  in  the  held,  is  not  finally  to  be  victorious 
in  the  councils  and  iu  the  Cabinet  of  the  country;  hence  it 
is  that  the  loyal  people  of  the  entire  Union  look  upon  An- 
drew Johnson  as  their  worst  enemy ;  hence  it  is  that  those 
who  participated  in  the  Rebellion,  and  still  hope  that  its 
power  mav  ouee  more  be  established  in  the  country,  look 
upon  Andrew  .Johnson  as  their  best^friend.  and  as  the  last 
and  chief  supporter  of  the  views  which  they  entertain. 

The  House  of  Representatives  has  brought  this  great 
criminal  to  vour  bar  for  trial,  fur  conviction,  and  for  judg- 
ment; but  the  House  of  Representatives,  as  a  branch  of 
the  legislative  department  of  the  government,  has  no 
special  interest  in  these  proceedings.  It  entered  upon 
them  with  great  reluctance,  after  laborious  and  continued 
investigation,  and  only  upon  a  conviction  that  the  interests 
of  the  country  were  in  peril,  and  that  there  was  no  way  of 
relief  excent  through  the  exercise  of  the  highest  constitu- 
tional power  vested  in  that  body.  We  do  not  appeal  to 
this  tribunal  because  any  special  right  of  the  House  of 
Representatives  has  been  infringed,  or  because  the  just 
powers  of  the  existence  of  the  House  are  in  danger,  except 
as  that  body  must  always  participate  in  the  good  or  ill 
fortune  of  the  country.  They  have  brought  tnis  great 
criminal  to  your  bar,  and  here  demand  his  conviction  in 
the  belief,  as  the  result  of  much  investigation,  of  much 
deliberation,  that  the  interests  of  this  country  are  no 
longer  safe  in  his  hands. 

But  the  House  of  Representatives,  representing  the  peo- 
ple of  the  country,  may  very  properly  appeal  to  this  tribu- 
nal, constituted,  as  it  is,  exclusively  of  Senators  represent- 
ing the  diiterent  States  of  this  Union,  to  maintain  the  con- 
stitutional powers  of  the  Senate.  To  be  sure,  nothing  can 
injuriously  affect  the  powers  and  rights  of  the  Senate 
w  hich  does  not  affect  injuriously  the  rights  of  the  House 
of  Representatives  and  of  the  people  of  the  whole  country ; 
but  it  may  be  said,  with  great  truth,  that  this  contest  is 
first  for  the  preservation  of  the  constitutional  powers  of 
this  branch  of  the  government.  By  your  votes  and  action 
in  concurrence  with  the  House  of  Representative?,  the  bill 
"regulating  the  tenure  of  certain  civil  offices"  was  parsed, 
and  became  a  law,  uud  this  notwithstanding  the  objections 
of  the  President  thereto,  and  his  argument  against  its  pas- 
sage. On  a  subsequent  occasion,  when  you  considered  the 
suspen-iou  of  Mr.  Stanton  and  the  message  of  the  1 'resident, 
in  \\  hich  by  arguments  and  by  statements  he  assailed  the 
law  iu  question,  you  asserted  its  validity  and  its  constitu- 
tionality, by  refusing  to  concur  iu  the  suspension  of  Mr. 
Stanton.  On  a  more  recent  occasion,  when  he  attempted 
to  remove  Mr.  Stanton  from  office,  you.  by  solemn  resolu- 
tion, declared  that  his  action  therein  was  contrary  to  the 
laws  and  to  the  Constitution  of  the  countrv. 

From  the  beginning  of  the  eovermm  nt  thiB  body  has 
participated  under  the  Constitution,  and  by  virtue  of  the 
Constitution,  in  all  matters  pertaining  to  appointments  to 
office ;  and,  by  the  uniyersal  practice  of  the  country,  as 
w<  11  betore  the  passage  of  the  Tenure  of  Office  act  as 
since,  no  removal  of  any  officer  whose  appointment  was 
by  and  with  the  advice  and  conBeut  of  the  Senate,  has 
Km  ii  made  during  a  session  of  the  Senate,  with  your 
knowledge  and  sanction,  except  by  the  nomination  of  a 
successor,  whose  nomination  was  confirmed  by  and  with 
tile  advice  and  consent  of  the  Senate.  Mr.  Johnson,  iu 
presence  of  this  uniform  practice  of  three-quarters  of  a 
century,  and  against  the  express  provisions  of  the  Tenure 
of  Office  act,  made  in  this  particular  in  entire  harmony 
"•  ith  that  practice,  asserts  now,  absolutely,  the  unquali- 
fied power  to  remove  every  officer  in  the  country,  without 
the  advice  or  consent  of  the  Senate. 

Never  in  the  history  of  auy  free  government  has  there 
been  so  ba*e,  so  gross,  eo  unjustifiable  an  attempt  upon 
the  part  of  any  executive,  whether  Emperor.  King,  or 
.President,  to  destroy  the  jiiBt  authority  of  another  depart- 
ment of  the  government. 

The  House  of  lit  preventatives  has  not  been  indifferent 
to  this  assault;  it  has  not  been  unmindful  of  the  danger  to 
which  you  nave  been  exposed;  it  has  seen,  what  you 
must  admit,  that  without  its  agency  and  support  you 
were  pow  erless  to  resist  these;  aggressions,  or  to  tliwart,  iu 
any  degree,  the  purposes  of  thia  usurper,  in  the  exercise 
of  their  constitutional  power  of  impeaehment  thev  have 
brm  ght  him  to  your  bar ;  they  have  laid  before  you  the 
evidence  showing  conclusively  the  nature,  the  extent  and 
the  depth  of  his  guilt.  You  hold  this  great  power  in  trust, 
not  for  yourselves  merely,  but  for  all  your  successors  in 
these  high  places,  and  for  all  the  people  of  this  country. 
You  cannot  tail  to  discharge  your  duty  ;  that  duty  is  clear. 


On  the  one  hand  it  is  your  dutv  to  protect,  to  preserve, 

and  to  defend  your  own  constitutional  rights,  but  it  is 
equally  your  duty  to  preserve  the  laws  and  the  institutions 
of  the  country.  It  is  your  duty  to  protect  and  defend  the 
Constitution  of  the  United  States,  and  the  rights  of  the 
people  under  it ;  it  is  your  duty  to  preserve  and  to  trans- 
mit unimpaired  to  your  successors  in  these  places  all  iho 
constitutional  rights  and  privileges  guaranteed  to  this 
body  by  the  form  of  government  under  which  w  e  live. 
On  the  other  hand  it  is  vour  duty  to  try.  to  convict,  to 
pronounce  judgment  upon  this  criminal,  that  all  his  suc- 
cessors, and  all  men  who  aspire  to  the  office  of  President, 
in  time  to  come,  may  understand  that  the  House  of  Repre- 
sentatives and  the  Senate  v\  ill  demand  the  striete-t  ob- 
servance of  the  Constitution;  that  thev  will  hold  every 
man  in  the  Presidential  office  responsible  for  a  rigid  per- 
formance of  his  public  duties. 

Nothing,  literally  nothing,  can  be  said  in  defense  of  this 
criminal.  Upon  his  own  admissions  he  is  guilty  in  sub- 
stance of  the  gravest  charges  contained  in  the  articles  of 
impeachment  exhibited  against  him  by  the  House  of  Re- 
prc-entatives.  In  his  personal  conduct  and  character  he 
presents  no  quality  or  attribute  which  enlists  the  sym- 
pathy or  the  regard  of  men.  The  exhibition  which  he 
made  in  this  Chamber  on  the  4th  of  March.  1865,  by  which 
the  nation  was  humiliated  and  republican  institutions  dis- 
graced, iu  the  presence  of  the  representatives  of  the  civi- 
lized nations  of  the  earth,  is  a  truthful  exhibition  of  his 
character.  His  violent,  denunciatory,  blasphemous  decla- 
rations made  to  the  people  on  various  occasions,  and 
proved  by  the  testimony  submitted  to  the  Senate,  illus- 
trate other  qualities  of  his  nature.  His  cold  indifference 
to  the  desolation,  disorder  and  crimes  in  the  ten  States  of 
the  South  exhibit  yet  other  and  darker  features. 

Can  any  one  entertain  the  opinion  that  Mr.  Johnson  is 
not  guilty  of  such  crimes  as  justify  his  removal  from  office 
and  his  disqualification  to  hold  any  office  of  trust  or  profit 
under  the  Government  of  the  United  States?  William 
Blount,  Senator  of  the  United  States,  was  impeached  by 
the  House  of  Representativ  es  and  declared  guiltv  of  a  high 
misdemeanor,  and  though  not  tried  by  the  Senate,  the 
Senate  did,  nevertheless,  expel  him  from  his  seat  by  a  vote 
of  twenty-rive  to  one.  and  in  the  resolution  of  expulsion 
declared  that  he  had  been  guilty  of  a  high  misdemeanor. 
The  crime  of  William  Blount  was,  that  he  wrote  a  letter 
and  participated  in  conversations,  from  which  it  appeared 
pr-  bable  that  he  was  engaged  in  an  immature  scheme  to 
alienate  the  Indians  of  the  Southw  e3t  from  the  President 
and  the  Congress  of  the  United  States;  and  also,  incident- 
ally, to  disturb  the  friendly  relations  between  this  govern- 
ment and  the  Governments  of  Spain  and  Great  Britain. 
This,  at  most,  was  but  an  arrangement,  never  consumma- 
ted into  any  overt  act,  by  w  hich  he  contempla  ted,  under 
possible  circumstances  which  never  occurred,  that  he 
would  violate  the  neutrality  laws  of  the  United  States. 

Andrew  Johnson,  is  guilty,  upon  the  proof  in  pare  and 
upon  his  own  admissions,  of  having  intentionally  violated 
a  public  law,  of  usurping  and  exercising  powers  not  exer- 
cised nor  even  asserted  by  any  of  his  predecessors  in  office. 

Judge  Pickering,  of  the  District  Court  of  New  Hamp- 
shire, was  impeac  hed  by  the  House  of  Represent  a tives, 
convicted  bv  the  Senate,  and  removed  from  office,  for  the 
crime  of  having  appeared  upon  the  bench  in  a  state  of  in- 
toxication. 1  need  not  draw  any  parallel  between  Judge 
Pickering  and  this  respondent. 

Judge  Prescott.  of  Massachusetts,  was  impeached  and 
removed  from  ollice  for  receiving  illegal  fees  in  his  office 
to  the  amount  of  ten  dollars  andseventy  cents  (iflO'«0)  only. 
Judee  Prescott  belonged  to  one  of  the  oldest  and  most  emi- 
nent families  of  the  State,  and  he  was  himself  a  distin- 
guished lawyer.  But  such  was  the  respect  of  the  Senate 
of  that  State  for  the  law,  and  such  the  public  opinion  that 
it  was  the  duty  of  the  magistrates  to  obey  the  law,  that 
thev  did  not  hesitate  to  convict  him  and  reinove  him  from 
office. 

The  Earl  of  Macclesfield  was  impeached  and  convicted 
for  the  misuse  of  his  official  powers  in  regard  to  trust 
funds,  an  offense  in  itself  of  a  grave  character,  but  a  trh  ial 
i  crime  compared  w  ith  the  open,  wanton  and  defiant  viola- 
I  tion  of  law  by  a  Chief  Magistrate  whose  highest  duty  is 
j  the  execution  of  the  laws. 

I  If  the  charges  preferred  against  Warren  Hastings  had 
j  been  fully  sustained  by  the  testimony,  he  would  be  re- 
garded in  history  as  an  unimportant  criminal  when  com- 
pared with  the  respondent.  Warren  Hastings,  as  Gov- 
!  ernor-Gcneral  of  Bengal,  extended  the  territory  of  the  Bri- 
tish empire,  and  brought  millions  of  the  natives  of  India 
under  British  rule.  If  he  exercised  power  in  India  for 
which  there  was  no  authority  in  British  laws  or  British 
customs— if  in  the  exercise  of  that  power -he  acquired 
wealth  for  himself  or  permitted  others  to  accumulate  for- 
tunes by  outrages  and  wrongs  perpetrated  upon  that  dis- 
tant people,  he  still  acted  in  his  public  policy  in  the  inter- 
est of  the  British  empire  and  in  harmony  with  the  ideas 
and  purposes  of  the  British  people. 

Andrew  .Johnson  has  disregarded  and  violated  the  laws 
and  Constitution  of  his  own  country,  Uuder  his  adminis- 
tration the  government  has  not  been  strengthened,  but 
weakened.  Its  reputation  and  influence  at  home  and 
abroad  have  been  injured  and  diminished,  lie  has  not 
outraged  a  distant  people,  bound  to  us  by  no  ties  but  those 
which  re  ult  from  conquest  and  the  exercise  of  arbitrary 
power  on  our  part:  but  through  his  violation  of  the  laws 
and  the  influence  of  his  evil  example  upon  the  men  of  tho 
South,  in  whose  hearts  the  purposes  and  passions  of  the 
war  vet  liuger,  he  has  brought  disorder,  confusion  and 
bloodshed  to  the  homes  of  twelve  millions  of  people,  many 
of  whom  are  of  our  own  blood,  and  all  of  whom  are  our 
own  countrymen.   Ten  States  of  thw  Union  or o  without 
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law,  without  security,  without  safety;  public  order  every- 
where violated,  public  justice  nowhere  respected ;  and  all 
in  consequence  of  the  evil  purposes  and  niachiuations  of 
the  President.  Forty  millions  of  people  have  been  rendered 
anxious  and  uncertain  as  to  the  preservation  of  public 
peace  and  the  perpetuitv'of  the  institutions  of  freedom  in 
this  country. 

There  is  no  limits  to  the  consequences  of  this  man's  evil 
example.  A  member  of  bis  Cabinet,  in  your  presence, 
avows,  proclaims  indeed,  that  he  suspended  from  office, 
indefinitely,  a  faithful  public  officer  who  was  appointed  by 
your  advice  and  consent;  an  act  which  he  does  not  attempt 
to  justify  by  any  law  or  usage,  except  what  he  is  pleased 
to  call  the  law  of  necessity.  Is  it  strange  that  in  the 
presence  of  these  examples  the  ignorant,  the  vicious  and 
the  criminal  are  every  where  swift  to  violate  the  laws? 
Is  it  strange  that  the  loyal  people  of  the  South,  most  of 
them  poor,  dependent,  not  yet  confident  of  their  newly 
acquired  rights,  exercising  their  just  privileges  in  fear  and 
trembling,  should  thus  be  made  the  victims  of  the  worst 
passions  of  men  who  have  freed  themselves  from  all  the 
restraints  of  civil  government!?  Under  the  influence  of 
-  these  examples  good  men  in  the  South  have  everything  to 
fear,  and  bad  men  have  everything  to  hope. 

Cains  Verres  is  the  great  political  criminal  of  history. 
For  two  years  he  was  pra?tor  and  the  scurge  of  Sicily.  The 
area  of  that  country  docs  not  much  exceed  ten  thousand 
square  miles,  and  in  modern  times  it  bas  had  a  population 
of  about  two  million  souls.  The  criminal  at  your  bar  has 
been  the  scourge  of  a  country  many  times  the  area  of  Sicily, 
and  containing  a  population  six  times  as  great.  Verres  en- 
riched himselt  and  his  friends;  he  seized  the  public  paint- 
ings and  statues  and  carried  them  to  Rome.  But  at  the 
end  of  his  brief  rule  of  two  years  he  left  Sicily  as  he  had 
found  it— in  comparative  peace,  and  in  the  possession  of  its 
industries  and  its  laws.  '1  his  respondent  has  not  ravaged 
States  nor  enriched  himself  by  the  plunder  of  their  trea- 
sures; but  he  has  inaugurated  and  adhered  to  a  policy 
which  has  deprived  the  people  of  the  blessings  of  peace,  of 
the  protection  of  law,  of  the  just  rewards  of  honest  industry. 

A  vast  and  important  portion  of  the  Republic,  a  portion 
whose  prosperity  is  essential  to  the  prosperity  of  the  coun- 
try at  large,  is  prostrate  and  helpless  under  the  evils 
which  his  administration  has  brought  upon  it.  "When 
Verres  was  arraigned  before  his  judges  at  Rome,  and  the 
exposure  of  his  crimes  begau,  his  counsel  abandoned  his 
cause  and  the  criminal  tied  from  the  city.  Yet  Verree 
had  friends  in  Sicily,  and  they  erected  a  gilded  statue  to 
his  name  in  the  streets  of  Syracuse.  This  respondent  will 
look  in  vain,  even  in  the  South,  for  any  testimonials  to  his 
virtues  or  to  his  public  conduct.  All  classes  are  oppressed 
by  the  private  and  public  calamities  which  he  has  urought 
upon  them.  They  appeal  to  vou  for  relief .  The  nation 
waits  in  anxiety  for  the  conclusion  of  these  proceedings. 
Forty  millions  of  people,  whose.interest  in  public  affairs  is 
in  the  wise  and  just  administration  of  the  laws,  look  to 
this  tribunal  as  a  sure  defense  against  the  encroachments 
of  a  criminal  Chief  Magistrate. 

AN  ill  any  one  say  that  the  heaviest  judgment  which  you 
can  give  is  any  adequate  punishment  for  these  crimes? 
Your  office  is  not  punishment,  but  to  secure  the  safety  of 
the  Republic.  But  human  tribunals  are  inadequate  to 
punish  those  criminals  who,  as  rulers  or  magistrates,  by 
their  example,  conduct,  policy  and  crimes,  become  the 
scourge  of  communities  and  nations.  No  picture,  no  power 
of  the  imagination,  can  illustrate  or  conceive  the  suffering 
of  the  poor  but  loyal  people  of  the  South.  A  patriotic, 
virtuous,  law-abiding  (Jhiet  Magistrate  would  have  healed 
the  wounds  of  war,  Boothed  private  and  public  sorrows, 
protected  the  weak,  encouraged  the  strong,  aud  lifted  from 
the  Southern  people  the  burdens  which  are  now  greater 
than  they  can  bear. 

Travelers  and  astronomers  inform  us  that  in  the  South- 
ern heavens,  near  the  Southern  Cross,  there  is  a  vast  space 
which  the  uneducated  call  the  hole  in  the  sky,  where  the 
eye  of  man,  with  the  aid  ol  the  powers  of  the  telescope 
has  been  unable  to  discover  nebula;,  or  asteroid,  or  comet- 
or  planet,  or  star,  or  sun.  In  that  dreary,  cold,  dark  re* 
gion  of  space,  which  is  only  known  to  be  less  than  infinite 
By  the  evidences  of  creation  elsewhere,  the  Great  Author 
of  celestial  mechanism  has  left  the  chaos  which  was  in  the 
beginning.  If  this  earth  were  capable  of  the  sentiments  and 
emotions  of  justice  and  virtue,  which  in  human  mortal 
beings  are  the  evidences  aud  tbe  pledge  of  our  Divine, 
origin  and  immortal  d  etiny,  she  would  heave  and  throw, 
with  the  energy  of  the  combined  forces  of  air,  fire, 
and  water,  and  project  this  enemy  of  two  races  of  men 
into  that  vast  region,  there  forever  to  exist  in  a  solitude 
eternal  as  lilc,  emblematical  of,  if  not  really,  that  "outer 
darkness  of  which  the  Savior  of  man  spoke  in  warning  to 
those  who  are  the  enemies  of  themselves,  of  their  race  and 
of  their  God.  But  it  is  yours  to  relieve,  not  to  punish. 
This  done  and  our  country  is  again  advanced  in  the  intel- 
ligent opinion  of  maukind.  In  other  governments  an  un- 
faithful ruler  can  be  removed  only  by  revolution,  violence 
or  force.  The  proceeding  here  is  judicial,  aud  according 
to  the  forms  of  law.  Your  judgment  will  be  enforced 
without  the  aid  of  a  policeman  or  a  soldier.  What  other 
evidence  will  be  needed  of  the  value  of  republican  institu- 
tions? What  other  test  of  the  strength  and  vigor  of  our 
government?  What  other  assurance  that  the  virtue  of 
the  people  is  equal  to  any  emergency  of  national  life? 

The  contest  which  we  carry  on  at  your  bar  is  a  contest 
In  defense  of  the  constitutional  rights  of  the  Congress  of 
the  United  States;  representing  the  people  of  the  United 
States,  againBt  the  arbitrary,  unjust,  illegal  claims  of  the 
Executive. 

This  is  the  old  contest  of  Europe  revived  in  America. 
England,  France  and  Spain  have  each  been  the  theatre  of 


this  strife.  In  France  and  Spain  the  Executive  triumphecL 
In  Kugland  the  people  were  victorious.  The  people  of 
France  gradually  but  slowlv  regain  their  right?.  But  even 
yet  there  is  no  freedom  of  the  press  in  France ;  there  is  no 
freedom  of  the  legislative  will  -the  Emperor  is  supreme. 

Spain  is  wholly  unregenerated.  England  alone  has  a 
free  Parliament  and  a  government  of  laws  emanating 
fram  the  people  who  are  entitled  to  vote.  These  laws  are 
everywhere  executed,  and  a  sovereign  who  should  wilfully 
interpose  any  obstacle  would  be  dethroned  without  delajL 
In  England  the  law  is  more  mighty  than  the  king.  In 
America  a  Piesident  claims  to  be  mightier  than  the  law. 

This  result  in  Ei  gland  was  reached  byfslow  movements, 
and  utter  a  struggle  which  lasted  through  many  centuries. 
John  Ilamden  was  not  the  first  nor  the  last  of  the  patriot! 
who  resisted  executive  usurpation,  but  nothing  could  have 
been  more  inapplicable  to  tbe  present  circumstances  than 
the  introduction  of  his  name  as  an  apology  for  the  usurpa- 
tions of  Andrew  Johnson. 

"No  man  will  question  John  Hampden's  patriotism,  or 
the  propriety  of  his  acts,  when  he  brought  the  question 
whether  ship-money  was  within  the  Constitution  of  Eng* 
land,  before  the  courts;"  but  no  man  will  admit  that  there 
is  any  parallel  between  Andrew  Johnson  and  John 
Hampden.  Andrew  Johnson  takes  the  place  of  Charlea 
I,  and  seeks  to  substitute  his  own  v<  ill  for  the  laws  of  the 
land.  In  1636  John  Hampden  resisted  the  demands  of  a 
usurping  and  unprincipled  King,  as  doei  Edwin  M.  Stan- 
ton to-day  resist  the  claims  and  demands  of  an  unprin- 
cipled and  usurping  President. 

The  people  of  England  have  successfully  resisted  an 
executive  encroachment  upon  their  rights.  Let  their  ex- 
ample be  not  lost  upon  us.  We  suppressed  the  Rebellion 
in  arms,  and  we  are  now  to  expel  it  from  the  Executive 
Councils.  This  done,  republican  institutions  need  no  fur- 
ther illustration.  All  things  relating  to  the  national  wel- 
fare and  life  are  made  as  secure  as  can  be  by  any  future 
events. 

The  freedom,  prosperity  and  power  of  America  are  as- 
sured. The  friends  of  constitutional  liberty  throughout 
Europe  will  hail  with  joy  the  assured  greatness  and  glory 
of  the  new  republic.  Our  internal  difficulties  will  rapidly 
disappear.  Peace  and  prosperity  will  return  to  every  por- 
tion of  the  country.  In  a  few  weeks  or  months  we  shall 
celebrate  a  restored  union  upon  the  basis  of  the  equal 
rights  of  the  StateB,  in  each  of  which  equality  of  the 
people  will  be  recognized  and  established.  This  respond- 
ent is  not  to  be  convicted  that  these  things  may  come,  but 
justice  being  done  these  things  are  to  come. 

At  your  bar  the  House  of  Representatives  demands  jus- 
tice—justice for  the  people,  justice  to  the  accused.  Justice 
is  of  God,  and  it  cannot  perish.  By  and  through  justice 
comes  obedience  to  the  law  by  all  magistrates  and  people; 
by  and  through  justice  comes  the  liberty  of  the  law, 
which  is  freedom  without  license. 

Senators,  as  far  as  I  am  concerned,  the  case  is  now  in 
your  hands,  and  it  is  soon  to  be  closed  by  my  associate. 
The  House  of  Representatives  has  presented  this  criminal 
at  your  bar  with  equal  confidence  in  his  guilt  and  in  your 
disposition  to  administer  exact  justice  between  him" and 
the  people  of  the  United  States. 

His  conviction  is  the  triumph  of  law,  of  order,  of  justice. 
I  do  not  contemplate  his  acquittal— it  is  impossible.  There- 
fore, I  do  not  look  beyond.  But,  Senators,  the  people  of 
America  will  never  permit  an  usurping  Executive  to  break 
down  the  securities  for  liberties  provided  by  the  Constitu- 
tion. The  cause  of  the  country  is  in  vour  hands.  Your 
verdict  of  guilty  is  peace  to  our  beloved  laud. 

Wheu  Mr.  BOUT  WELL  had  roucluded,  at  U05  P.M, 
on  motion  of  Senator  JOHNSON,  the  court  took  a  re- 
cess of  fifteen  minutes. 

Judge  Nelson's  Address. 

At  twenty  minutes  before  two,  Mr.  NELSON  took 
the  floor  on  behalf  of  the  President.  His  oDeniug 
words  were  rather  indistinct,  but  he  spoke  substan- 
tially as  follows:— 

Mr.  Chief  Justice  and  Senators:— I  have  been  engaged 
in  the  practice  of  my  profession  as  a  lawyer  for  the  last 
twenty "years,  and  I  have,  in  the  course  of  my  somewhat 
diversified  professional  life,  argued  cases  involving  libertv. 
property  and  character;  I  have  prosecuted  and  defended 
every  species  of  crime  known  to  the  law,  from  murder  in 
the  nrst  degree  down  to  a  simple  assault,  but  in  rising  to 
address  you  to-day,  I  feel  that  all  the  cases  in  which  I  waa 
ever  concerned,  sink  into  comparative  insignificance  when 
compared  to  this,  and  a  painful  sense  of  the  magnitude  of 
the  case  in  which  I  am  now  engaged,  and  of  my  inability 
to  meet  and  to  defend,  as  it  should  be  defended,  oppresses 
me  as  I  rise  to  address  you;  but  I  would  humbly  invoke 
the  Great  Dispenser  of  events  to  give  me  a  mind  to  con- 
ceive,  a  heart  to  feel,  and  a  tongue  to  express  those  words 
which  should  be  proper  and  fitting  on  this  great  occasion, 

I  would  humbly  invoke  the  assistance  which  coraeth 
from  on  high,  for  when  1  look  at  the  results  which  may  fol- 
low from  this  great  trial;  when  I  endeavor  to  contemplate 
in  imagination  how  it  will  affect  our  countrv  and  the 
world,  I  stand  back,  feeling  that  I  am  utterly  incapable  of 
comprehending  its  results,  and  that  I  cannot  look  into  tbe 
future  and  foretell  it.  I  feel,  Bomehow,  that  it  will  bo  ne- 
ceBsary  upon  this  occasion  for  me  to  notice  many  things 
which,  as  I  suppose,  have  but  little  bearing  upon  the  spe- 
cific articles  of  impeachment  which  have  been  presented, 
and  in  doing  so,  to  follow  the  language  of  Mr.  Wirt  upon 
the  trial  of  Judge  Chase.  If  I  follow  the  argument  of  the 
honorable  manager  more  closelv  than  would  seem  neces- 
sary to  some  of  the  court,  it  will  be  remembered  that  it 
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would  seem  presumptuous  to  slight  any  topic  which  the 
learned  and  honorable  managers  have  deemed  it  proper  to 
press  upon  the  consideration  of  the  court. 

It  has  been  charged  that  the  President  was  trifling  with 
the  Senate.  Scared}-  had  he  entered  upon  this  trial  be- 
fore charges  were  made  against  him  of  seeking  improperly 
to  gain  time,  to  effect  an  unworthy  and  improper  procras- 
tination. I  shall  dwell  but  a  moment  upon  that.  We 
supposed  that  there  was  nothing  improper  in  our  asking  at 
the  hands  of  the  Senate  a  reasonable  indulgence  to  pre- 
pare our  defense. 

When  the  subject  of  impeachment  had  been  before  the 
House  of  Representatives  in  some  form  for  more  than  a 
twelvemonth,  and  when  the  House  or  the  managers  were 
armed  at  all  points,  and  ready  to  contest  the  case  on  the 
one  hand,  and  we,  upon  the  other,  were  suddenly  sum- 
moned from  our  professional  pursuits;  we,  who  are  not 
politicians,  but  lawyers,  engaged  in  the  practice  of  our 
profession,  to  measure  arms  with  gentlemen  who  are 
skilled  in  political  affairs,  and  who  are  well  posted  upon 
all  the  subjects  that  may  be  involved  in  this  discuB-ion. 

But  it  is  not  merelv  the  complaint  as  to  delaying  and 
trifiing  with  the  Senate  that  it  will  become  my  dutv  to 
notice.  A  great  many  things  have  been  said,  and  among 
the  rest  an  attempt  has  been  made  to  stigmatize  the  Pre- 
sident as  a  traitor  to  his  party,  as  disgracing  the  posi- 
tion held  by  some  of  the  most  illustrious  in  the  land,  as  a 
dangeroug  person,  "a  criminal,  but  not  an  ordinary  one," 
and  as  encouraging  murder,  assassination  and  robbery  all 
over  the  Southern  States,  and  finally,  by  wav  of  proving 
that  there  is  but  one  step  between  the  sublime  and  the 
ridiculous,  as  bandying  ribald  epithets  with  a  jeering 
mob.  My  excuse  for  noticing  these  charges,  whiten  have 
been  made  here  in  the  progress  of  the  investigation  is,  that 
nothing  has  been  Baid  in  vindication  of  the  President 
from  them. 

It  will  be  my  duty.  Senators,  to  pay  some  attention  to 
them  to-day.  We  have  borne  it  long  enough,  and  I  pro- 
pose, before  I  enter  upon  the  investigation  of  the  articles 
of  impeachment,  to  pay  some  attention  to  those  accusa- 
tions which  have  been  heaped  upon  us  almost  every  day 
from  the  commencement  of  the  trial,  and  which  have 
been  passed  unanswered  and  unnoticed  on  the  part  of  the 
President  of  the  United  States. 

If  it  is  true,  as  is  alleged,  that  the  President  is  guilty  of 
all  these  things;  if  he  be  guilty  of  one  tithe  of  the  of- 
fenses which  have  been  imputed  to  him  in  the  opening  ar- 
gument of  3resterday  and  to-day,  then  I  am  willing  to  con- 
fess that  he  is  a  monster  of  such  frightful  mien  "that  to  be 
hated  needs  but  to  be  seen." 

1  am  willing  to  admit  that  if  he  was  guilty  of  any  of  the 
charges  which  have  been  made  against  him.  he  is  not  only 
worthy  of  the  censure  of  this  Senate,  but  you  should 
"  Place  a  whip  in  every  honest  hand. 
To  lash  the  scoundrel  naked  through  the  land." 

He  should  be  pointed  at  everywhere  as  a  monster  to  bo 
banished  from  society,  and  his  name  should  become  a 
word  to  frighten  children  with  throughout  the  land,  from 
one  end  to  the  other,  and  when  any  one  should  meet  him 
or  see  him,  "Each  particular  hair  should  stand  on  end,  like 
quills  on  the  fretful  porcupine. 

If  he  was,  then  I  agree  that  neither  I  nor  those  asso- 
ciated with  me  can  defend  him.  But  who  is  Andrew 
Johnson?  Who  is  this  man  that  von  have  on  trial  now,  in 
repard  to  whom  the  gaze,  not  "of  little  Delaware,"  but  of 
the  whole  Union  and  of  the  civilized  world  is  directed  at 
the  present  moment;  who  is  Andrew  Johnson? 

That  is  a  question  which  but  a  few  short  years  ago  many 
of  those  I  now  address  could  have  answered  with  pleasure. 
Who  be  Andrew  Johnson?  Go  to  the  town  of  Greenville, 
but  a  few  short  years  ago,  a  little  village  in  the  mountains 
of  East  Tennessee,  and  you  will  see  a  poor  boy  entering 
that  village— a  stranger,  without  acquaintances  or  friends, 
following  an  humble  mechanical  pursuit,  scarcely  able  to 
read,  unable  to  write,  but  yet  industrious  in  his  profession, 
honest  and  faithful  in  his  dealings,  aud  having  a  mind 
such  as  the  God  of  Heaven  implanted  in  him,  and  which 
v.  as  designed  to  be  called  into  exercise  and  play  before  the 
American  people. 

He  enters  the  State  of  Tennessee,  arriv  ing  poor,  penni- 
less, without  the  favor  of  the  great,  but  scarce  had  he  set 
his  foot  upon  her  soil,  when  he  was  seized  and  carrcssed 
with  parental  fondness,  embraced  as  though  he  had  been 
a  favorite  child,  aud  patronized  with  liberal  and  fond 
beneficence.  In  the  first  place,  the  people  of  his  county 
honor  him  by  giving  him  a  seat  in  the  lower  Legisla- 
ture; next  he  ascends  to  a  seat  in  the  Senate,  then  to  the 
House  of  Representatives  of  the  American  Congress; 
thrn,  by  the  voice  of  the  people,  he  was  cl -ctcd  Governor 
of  the  State;  then  he  was  f-ent  to  the  Senate  of  the  United 
States,  and  his  whole  career  thus  far  lias  been  a  career  in 
v.  Iiicb  he  hab  been  honored  and  resoected  by  the  people, 
and  it  has  onlv  been  within  two  or  three  years  that 
charges  have  been  preferred  against  him,  such  as  tliose 
which  are  presented  now.  Never  since  the  charges  of 
Warren  Hastings,  never  since  the  charges  of  Sir  Walter 
Raleigh,  has  any  man  been  stigmatized  with  more  severe 
reprobation  than  the  President  of  the  United  States. 

All  the  powers  of  invective  which  the  able  and  ingenious 
managers  can  command  have  been  brought  into  requisition 
to  fire  your  hearts  nud  to  prejudice  your  minds  agaiimt 
lii  pi,  A  perfect  storm  has  been  raised  urouud  him.  All 
the  elements  have  been  agitated. 

From  peak  to  peak,  the  rattling  crags  along. 

Leaps  the  live  thunder. 

Not  from  one  lone  crowd, 

But  every  mountain  now  hath  found  a  tongue. 

And  Jura  answers  through  her  misty  shroud. 

Back  to  the  joyous  Alps,  who  call  to  her  aloud.'* 


This  storm  is  playing  around  him,  the  pitiless  rain  is 
beating  upon  him,  the  lightnings  are  Hashing  upon  him, 
and  I  have  the  pleasure  to  state  to  vop,  Senators,  to-day, 
and  I  hope  my  voice  will  reach  the  whole  country,  that  he 
still  stands  firm,  unbroken,  unawed,  unterrified.  No 
words  of  menace  at  the  Senate  of  the  United  States, 
threatening  no  civil  war  to  deluge  the  country  with  blood, 
but  feeling  a  proud  consciousness  of  his  own  integrity,  an- 
nealing to  Heaven  to  witness  the  purity  of  his  motives  in 
his  public  administration,  and  calling  upon  you.  Senators, 
in  the  name  of  the  living  God,  to  whom  you  have  made  a 
pledge  that  vou  will  do  equal  and  impartial  justice  in  this 
case  according  to  the  Constitution  and  the  la  vP,  to  pro- 
nounce him  inuocentof  the  offenses  charged  .against  him. 
Are  there  not  Senators  here  whose  minds  go  back  to  the 
stirring  times  of  1860  and  1861,  when  treason  was  rife  in 
this  Capital— when  men's  faces  turned  pale— when  de- 
spatch after  despatch  was  sent  from  this  Chamber  to  tire 
the  heart  of  the  Southern  people  and  prepare  the  Southern 
mind  for  that  revolution  which  agitated  our  country,  and 
which  cost  the  lives  and  treasures  of  the  nation  to  such  an 
alarming  extent? 

Where  was  Andrew  Johnson  then?  Standing  here 
almost  within  ten  feet  of  the  place  at  which  I  now 
stand,  solitary  and  alone  in  this  magnificent  Chamber, 
when  bloody  treason  flourished  o'er  us,  his  voice  was 
heard  arou-ing  the  nation.  Some  of  you  heard  its  notes 
as  they  rolled  from  one  end  of  the  land  to  the  other, 
arousing  the  patriotism  of  our  country— the  only  man 
from  the  South  who  was  disposed  to  battle  against  trea- 
son then,  and  who  now  is  called  a  traitor  himself.  He 
who  has  periled  his  life  in  a  thousand  form*  to  put 
down  treason;  he  who  has  been  reckless  of  danger;  he 
who  has  periled  his  life,  his  fortune  and  his  sacred 
honor  to  save  its  life  from  destruction  and  ruin,  now  is 
stigmatised  and  denounced  as  a  traitor,  and  from  one 
end  of  the  land  to  the  other  that  accusation  has  rung 
until  the  echoes  even  come  back  to  the  capital  here,  in- 
tending if  possible  to  influence  the  judgment  of  the  Se- 
nate. 

Is  Andrew  Johnson  a  man  who  is  disposed  to  betray  any 
trust  reposed  in  him?  A  man  who  has  on  all  occasions 
been  found  standing  by  his  neighbors,  standing  bv  his 
friends,  standing  by  his  country ;  who  has  been  found  on 
all  occasions  worthy  of  the  high  confidence  and  trust  that 
has  b  en  reposed  in  him.  I  know,  Senators,  that  when  T 
state  these  things  in  your  presence  and  in  3'our  hearing,  I 
may  extort  but  a  smile  of  derision  among  some  of  those 
who  differ  with  him  in  opinion.  I  know  that  an  unfortu 
nate  difference  of  opinion  exiits  between  the  Congress  of 
the  United  States  and  the  President ;  and  in  attempting  to 
address  you  upon  some  of  the  very  questions  through 
which  this  difficulty  arose,  I  pray  Almighty  God  to  di- 
rect me  and  lead  me  aright,  for  I  believe  in  this  presence 
to-day  that  my  distinguished  client  is  innocent  of  the 
charges  preferred  against  him,  and  I  hope  that  God's  bless- 
ing, which  has  followed  him  so  far  in  life,  will  follow  him 
now,  and  that  he  will  come  out  of  the  fiery  furnace  un- 
scathed. 

Who  is  Andrew  Johnson?  Why,  Senators,  when  the 
battle  of  Manassas— as  we  call  it  at  the  South,  or  of  Bull 
Run,  as  I  believe  it  i6  called  in  the  North,  was  fought— 
when  our  troops  were  driven  back  defeated,  and  were 
pursued  in  haste  and  contusion  to  the  capital— when  men's 
faces  turned  pale  and  their  hearts  faltered— where  was 
Andrew  Johnson  then  ?  With  a  resolution  undismayed, 
and  unfalteringly  believing  in  the  justice  of  the  great 
cause  in  which  the  country  was  engaged,  his  voice  was 
heard  here,  proclaiming  to  the  whole  country  and  to  the 
whole  world  the  objects  and  purposes  of  the  war.  Then  it 
was  that  his  voice  was  heard  among  the  boldest  of  those 
who  declared  it  the  purpose  of  Congress  to  stand  by  and 
defend  the  Constitution,  and  to  maintain  and  uphold  the 
government. 

One  word  more  Senators,  in  regard  to  the  President  Of 
the  United  States.  It  is  urged  upon  all  hands,  that  we  aro 
addressing  gentlemen  of  the  highest  intelligence  and  posi- 
tion in  the  land,  many  of  whom,  as  has  been  repeatedly 
said,  are  judges  and  lawyers  well  versed  in  the  law.  What 
has  been  your  rule  of  conduct  heretofore  as  judges  or  law- 
yers, when  you  came  to  pronounce  judgment  upon  tho 
conduct  of  a  fellow-man?  You  have  endeavored  to  place 
yourselves  in  his  position,  aud  to  judge  from  his  stand- 
point, and  when  you  thus  acted,  you  were  enabled,  undcr- 
standingly,  to  determine  in  regard  to  a  man's  conduct, 
whether  it  was  right  or  wrong.  I  may  ask  you  if  it  is  pos- 
sible for  you  to  do  it;  to  place  yourselves  in  Andrew  John- 
pou's  place  and  judge  a  little  from  his  standpoint,  and  in 
the  manner  in  which  he  would  judge. 

I  know  that  this  is  asking  a  gre.it  deal  at  your  hands.  It 
is  asking  a  great  deal  of  men  who  have  fixed  opinions  like 
those  which  you  hold,  to  ask  them  to  reviow  their  opinions, 
and  especially  where  they  differ  from  those  of  the  man 
whom  they  are  to  judge.  But  I  know  I  am  not  addressing 
such  a  Senate  as  the  honorable  managers  spoke  of  the  other 
day.  I  am  not  addressing  politicians.  I  feel  that  I  aiu 
addressing  judges— the  most  eminent  judges  known  to  law 
and  the  Constitution  of  tho  country— judges  sitting  upon 
the  greatest  trial  known  to  tho  Constitution ;  and  though 
we  all  know  and  feel  what  is  the  power  of  passions  and 
prejudices  and  preconceived  opinion,  and  how  difficult  it 
is  to  Lay  their  Influence  aside,  j-et.  Senators,  I  would  re- 
spectfully and  most  humbly  invoke  you,  in  the  name  of 
that  Cod  before  whom  you  have  sworn  to  judge  im- 
partially, to  endeavor  to  banish,  as  far  as  possible,  all  pre- 
conceived opinions  and  all  politics,  and  rise  to  tho  dignity 
of  judges  and  the  high  dignity  of  this  great  occasion.  I 
would  even  ask  vou  to  rise  to  that  superhuman  Godlike 
effort  which  shall  enable  you  to  banish  these  opinions,  and 
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perform  that  impartial  Justice  which  j-ou  have  sworn  to  do. 
Bums  people  think  it  is  impossible  that  we  can  close  our 
eyes  to  what  is  at  our  very  doors 

It  is  impossible  not  to  know  that  the  newspaper  press, 
the  greatest  and  most  tremendous  power  in  the  country, 
greater  thau  Senators  or  Representatives,  and  it  is  impos- 
sible to  close  our  eyes  to  the  fact  that  this  case  has  been 
di-cus<-cd  and  decided  over  and  over  again  by  those  who 
fav^r  impeachment  and  those  opposed  to  it.  All  manner 
of  opinions  have  been  expressed,  and  corao  have  made 
their  calculations  on  the  result  of  the  trial.  Senators,  I 
Have  made  no  such  calculations;  I  declare  to  you  and  to 
the  country  most  solemnly  that  I  make  no  such  calcula- 
tions—no  such  unworthy  investigation  has  for  a  moment 
agitated  my  mind.  No,  Senators,  I  would  not  do  a  thing 
bo  manifestly  improper  to  the  position  1  occupy.  What- 
e*.  <  r  others  may  sav,  I  tell  you  that  I  do  not  regard  im- 

Jwachmcnt  as  a  foregone  conclusion.  If  I  thought  so, 
1  amble  as  I  am.  and  exalted  as  you  are,  I  would  scorn  the 
idea  of  addressing  myself  to  this  honorable  body. 

But  I  do  not  believe  it,  and  no  force,  and  nothing  but  the 
result  which  I  trust  in  God  may  never  happen,  will  bring 
my  mind  to  the  conclusion  that  any  such  state  of  things 
exist*,  or  can  be  brought  about,  for  we  all  know  enough 
about  the  history  of  our  country  to  know  that  it  requires 
no  o.diuary  talent,  no  ordinary  character,  no  ordinary  ex- 
periment, to  get  this  Chamber,  in  which  you  are  acting  as 
representatives  of  vour  respective  State".  For  it  requires 
talent  and  character  to  enable  men  to  come  here  and  oc- 
cupy the  positions  which  you  occupy  now;  and  when  I 
think  that  the  honor  of  the  Senate,  the  honor  of  our  noble 
ancestry,  who  framed  this  tribunal  to  do  equal  and  impar- 
tial justice,  is  at  stake,  I  cannot  for  a  moment  credit  such 
things  as  are  reported,  and  I  would  say  now  us  ever  to  the 
American  people,  place  no  confidence  in  these  things,  be- 
lieve that  the  Senate  of  the  American  nation  arc  honest 
and  honorable  men.  and  in  every  time  of  trial  and  danger, 
when  the  billows  of  excitement  roll  high,  when  men's  pas- 
lions  are  aroused  and  agitated  to  the  highest  degree,  loot 
to  the  Senate  with  hope  and  confidence ;  to  tho.:e  men  who 
we  in  some  degree  elevated  above  dependence  upon  mere 
Popular  clamor,  look  to  the  Senate  with  confidence,  and 
thus  looking,  thus  hoping,  your  hope  shall  not  be  in  vain. 

Thus  it  is  that  I  shall  endeavor  to  address  you  on  this 
occasi-iii.  It  is  with  this  hope  and  influenced  by  these 
considerations  that  I  now  approach  some  of  the  other 
topics  which  claim  our  attention.  I  ask  vou  again,  if  pos- 
sible, to  place  yourselves  in  the  condition  of  the  1'rcsident 
ol  the  United  States,  and  divest  yourselves,  as  far  you 
can -and  I  agree  that  it  requires  an  almost  superhuman 
eiiort  to  do  it— of  all  preconceived  opinions,  and  plaee 
yourselves  in  his  condition  and  place.  Then  as  to  his  life 
as  a  politician.  Who  is  the  President  of  the  United  States? 
Why,  a  Democrat  of  the  strictest  sect  .and  most  strict  con- 
struction ;  an  old  Jackson,  J  eli'ftrsouian  Democrat;  a  man 
who  pi  oclaimed  his  democracy  in  the  very  teeth  of  ac- 
ceptance which  he  wrote  at  the  time  when  nominated  for 
the  office  of  Vice  President  of  the  United  States,  and  you 
and  tlie  whole  country  were  told  that  he  was  a  Democrat, 
snd  he  endeavored  to  rouse  the  old  Democratic  party  to 
what  he  ealle  1  the  pure  ana  correct  doctrines  of  demo- 
cracy, and  to  stand  by  the  country  ia  the  great  conflict  in 
which  it  was  engaged. 

When  x  e  look  at  this,  ard  examine  the  records  of  Con- 
gress and  the  debatep,  and  1oo«l  at  his  record  on  every 
question  in  which  the  Constitution  of  the  United  States 
was  involved,  where  do  yen  find  the  President?  You  tind 
him  under  all  circumstances,  as  a  strict  constructionist  of 
the  Constitution,  adhering  with  strict  tenacity  to  the  prin- 
ciples and  spirit  of  the  Constitution,  and  of  that  party  faith 
in  which  he  had  been  trained;  and  w  hen  you  look  at  the 
great  difference  between  him  a>:d  th#  House  of  Repre- 
sentatives upon  the  great  ajne«t'e*U  which  agitate  the 
country  yet,  Senator?,  I  ask  you  if  he  may  not  entertain  an 
Opinion  different  from  your  own  without  blame?  Do  ac- 
cord to  him  something  of  that  freedom  of  opinion  which 
you  accord  to  every  man  on  trial.  Accord  to  him  some- 
thing of  the  privilege  which  ia  accorded  to  the  meanest 
criminal.  Accord  to  him  the  presumption  that  he  is  inno- 
cent until  he  is  declared  guilty. 

Look  at  his  motives.  Look  at  the  manner  in  which  ho 
has  acted,  and  if  there  has  been  an  unfortunate  difference 
between  him  and  the. Con?ref s  of  the  United  States  upon 
great  constitutional  questions,  whv  attribute  that  differ- 
ence, if  yon  please,  to  the  training,  to  the  education,  to  the 
habits  of  thought  of  his  whole  lite,  but  do  not  attribute  it, 
in  the  absence  of  proof,  to  unworthv,  base,  dishonorable, 
mean  motives,  as  you  are  asked  to  do  upon  the  other  side. 
J  beg  leave.  Senators,  to  remind  you  of  the  resolution  to 
which  1  adverted  a  moment  ago  j  for  in  the  view  which  I 
take  of  this  case,  that  resolution  furnishes  a  key  to  the 
wh  de  conduct  of  the  President  in  the  controversy  out  of 
which  this  unfortunate  proceeding  has  arisen. 

That  resolution  adopt- din  lt>6l  declares  that  Congress, 
VL  the  j  ro.ecuti  >u  of  the  war  for  the  suppre-siou  of  the 
Rebellion,  will  recollect  only  its  duty  to  the  whole  coun- 
tr.  :  ih.n  the  war  is  prosecuted  in  no  snirit  of  revenge,  nor 
for  tlie  pm  p..se  of  overthrowing  any  o"f  the  institutions  .,f 
the  country,  but  to  defend  the  Constitution  and  all  laws 
made  in  pursuance  thereof,  and  to  preserve  the  diirnitv, 
equality  and  rights  of  all  the  States  impartially,  and  that 
as  sen  as  the  ends  were  accomplished  the  war  should 
cease.  There  is  the  chart  whkh  has  guided  the  President 
of  the  I  nited  States  in  the  diatj large  of  his  official  duty. 
I  hero  is  the  platform  upon  which  he  has  stood,  and  if  he 
has  not  vi.  wed  it  in  the  light  in  which  others  have  re- 
garded it.  Btill  I  ask  if  it  is  not  capable  of  being  regarded  in 
the  light  in  which  he  has  viewed  it? 
If  it  is,  then  I  claim  that  we  shall  remove  from  this  prose-  I 


cution  all  idea  of  improper  motives,  and  I  declare  that, 
in  view  of  the  testimony  offered  on  the  other  side  j  in  view 
of  all  that  is  kuown  to  the  country,  with  the  exception  Of 
one  single  instance,  the  President  of  the  United  State*  has 
stood  up,  in  letter  and  in  spirit,  to  w  hat  he  believes  to  be 
the  doctrine  of  this  resolution,  which  was  adopted  with  all 
but  perfect  unanimity  by  the  two  houses  of  Congress  in 
1861.  In  the  progress  of  the  war  he  felt  it  necessary  for 
him  to  yield  the  question  of  slavcr.v  so  far  as  he  had  any 
influence  in  the  section  of  country  in  which  he  resided, 
and  that  he  did  yield. 

He  went  as  far  as  the  farthest  in  proclaiming  emancipa- 
tion in  the  State  over  which  he  was  placed  as  Military 
Governor,  and  in  other  respects  he  has  endeavored  to 
carry  out  that  resolution  in  the  BTiirit  in  which  it  was  in- 
troduced by  the  venerable  Crittenden,  whose  memory  w  ill 
be  respected  by  those  of  you  who  know  them,  and  as  long 
as  America  shall  have  a  name,  so  long  as  talent,  genius  and 
independence,  faithfulness  and  firmness  shall  be  vene- 
rated, so  long  will  the  name  of  that  great  and  good  man 
be  honored  in  our  own  and  other  lands— who  declared  in 
the  resolution  which  he  offered,  that  the  war  was  not 
prosecuted  for  the  purpose  of  conquest  or  subjugation,  but 
that  the  dignity  and  equality  and  lights  of  all  the  States 
should  be  impartially  maintained. 

Do  not  misunderstand.  Senators.  It  is  not  my  purpose 
to  enter  into  any  discussion  on  the  difference  of  opinion 
between  the  President  and  Congress  in  regard  to  the  re- 
construction policy  which  has  been  pursued  by  then:.  I 
only  advert  to  it  for  the  purpose  of  showing  that  there  w  as 
a  pledge  of  equality  of  rights  to  be  preserved  in  ltffcO  and 
1861,  when  the  galleries  of  the  Senate  Chamber  rang  with 
the  applause  of  the  multitude;  "when  fair  women  and 
brave  men"  were  not  ashamed  to  express  their  admiration 
and  gratitude  for  him  who  is  now  on  trial  before  you  for 
the  course  he  then  took,  while  he  had  advocated  a  doctrine 
which  was  exceedingly  obnoxious  to  the  Southern  people. 
What  was  it?  It  was  that  the  Congress  of  the  United 
States  had  the  power  to  compel  obedience  to  the  Constitu- 
tion and  laws  ot  the  United  States.  He  denounced  the 
docirine  of  secession,  and  denied  that  any  State  had  tho 
right  to  withdraw  from  the  Union  without  the  consent  of 
all  the  States. 

He  insisted  that  the  great  power  of  the  government 
should  be  brought  into  requisition  to  keep  these  States 
w  ithin  the  Union.  And  when  the  war  was  over ;  when 
Lee  had  surrendered;  when  the  government  of  the  United 
States  was  cast  upon  him  suddenly  and  unexpectedly ;  In 
the  sudden  emergency  in  which  he  was  called  upon  to  act 
hastily  and  speedily,  so  as  to  bring  the  war  to  a  termina- 
tion a3  soon  aa  possible,  what  did  he  do?  There  was  no 
time  to  call  CongrcsB  together;  no  time  to  assemble  the  Re- 
presentatives  of  the  nation ;  and  such  was  the  state  of  the 
country  as  to  demand  immediate  and  prompt  actiou. 
What  did  the  President  of  the  United  States  do?  The 
President  undertook  to  carry  out  what  he  believed  to  bo 
the  policy  of  his  lamented  predecessor.  He  undertook 
this  in  good  faith.  He  manifested  no  desire  to  segregate 
himself  from  the  party  by  whom  he  had  been  elevated  to 
power.  He  endeavored  faithfully  to  carry  out  the  resolu- 
tion of  1861,  to  preserve  the  dignity,  equality  and  rights  of 
the  States,  and  not  impair  them  in  the  slightest  degree. 
And  now  the  question  is,  suppose  he  is  wrong ;  suppose  the 
Congress  is  right;  in  the  name  of  all  that  i->  great  and  good 
I  ask  any  one  of  you  to  say  if  he  is  a  traitor  to  his  princi- 
ples, or  a  traitor  to  the  party  that  elected  him? 

It  is  a  mere  difference  of  opinion,  an  unfortunate  differ- 
ence; a  very  unfortunate  difference  between  him  and  the 
Congress  of  the  United  States.  But  who  ean  say.  in  the 
spirit  of  candor  and  truth,  that  he  vas  not  endeavoring 
aud  did  not  try,  in  all  his  acts,  to  carry  o.;t  what  he  be- 
lieved to  be  tho  policy  of  the  party  bv  whom  he  was  ele- 
vated to  power;  and  after  he  had  taken  his  stand  he  did 
all  he  could  to  have  the  policy  of  the  lamented  Lincoln 
carried  out  in  regard  to  Arkansas  and  Louisiana,  believing 
that  when  Mr.  Lincoln  made  his  proclamation  in  regard  to 
the  restoration  of  the  States,  he  designed  to  restore  th3 
States  to  which  they  were  before  the  war  commenced.  I 
ask,  who  can  say  there  was  guilt  in  that?  You  may  differ 
in  opinion,  you  may  think  he  was  wrong— undoubtedly  a 
large  majority  of  this  Senate  believe  conscieutiouslv  that 
he  was  wrong— but  still  do  you  believe  you  can  deprive 
him  of  the  claim  of  honesty  and  integrity. 

Is  a  judge  to  be  tried  because  he  mistakes  the  law  in  a 
charge  to  a  jury?  I  need  not  turn  to  authority,  I  need 
not  read  law  books  to  satisfy  you  that  any  man  tctnig 
in  a  judicial  capacity,  from  a  simple  justice  of  the  peace 
to  the  chief  justice  of  the  highest  court  in  the  United 
States,  is  protected  by  the  laws  while  in  the  faithful 
and  honest  exercise  of  tho  judgment  which  is  conferred 
upon  him.  You  hear  a  great  deal  about  the  doctrine 
of  implied  power,  and  1  shall  have  occasion  to  -peak 
of  that  more  in  auothcr  part  of  my  remarks,  but  let  mo 
put  one  plain,  simple  question  to  this  Senate,  and  to  the 
whole  country. 

Can  any  one  put  his  finger  upon  any  sentence  or  clause 
in  the  Constitution  of  our  country  which  says  who  is  to 
restore,  the  relation  of  peace  in  the  land  when  they  have 
been  disturbed  by  a  civil  war?  You  have  the  power  to 
suppress  rebellion,  but  the  moment  you  go  beyond  the  lan- 
guage of  the  Constitution  you  make  use  of  an  implied 
power;  and  the  moment  you  admit  the  doctrine  of  impli- 
cation, then  1  maintain  that  that  dactrine  is  just  as  appli- 
cable to  the  President  ol  the  United  States  as  to  any  Sena- 
tor or  Representative. 

I  ask  this  question  again ;  I  know  whom  I  am  address- 
ing; I  know  the  intelligence  and  the  high  rcspectabilitv  of 
character  of  this  great  tribunal,  and  I  put  the  question 
with  fearless  confidence  to  every  Senator :— Where  does 
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he  find  the  power  in  the  Constitution  to  pass  your  Recon- 
struction laws  unless  under  the  power  to  suppress  insur- 
rection? where,  unless  uuder  those  general  powers  hy 
which  the  war  was  carried  on  and  under  which  it  is  de- 
clared that  the  government  has  the  inherent  right  to  pro- 
tect itself  against  dissolution,  and  in  the  name  of  law  and 
justice  that  you  inaugurate  here  in  this  Chamber,  and  in- 
scribe over  the  doors  that  are  the  entrance  here ;  I  ask  you 
in  the  name  of  law  and  order  and  justice,  where  do  you 
get  this  vower  if  not  from  implication? 

The  Constitution  is  silent;  it  does  not  say  that  Con- 
press  -hall  pass  laws  to  reconstruct  States  that  have  been 
in  rebellion ;  it  does  not  say  that  the  President  of  the 
United  St  ^tes  shall  do  this.  You  are  obliged  to  resort  to 
implication.  He  is  the  commander-in-chief  of  the  army 
and  navy  in  time  of  war.  Peace  had  not  been  declared 
when  these  measures  of  his  were  undertaken.  It  was  ne- 
cc  r-  iryto  protect  the  country  against  the  ruin  that  was 
likely  to  follow  in  the  wake  of  hundreds  and  thousands  of 
eoldiers  turned  loose  upon  the  country.  There  was  no 
time  to  a~k  the  judgment  of  the  Congress  of  the  United 
States.  He  was  forced  to  act  in  construing  the  powers  and 
duties  that  belonged  to  him  upon  his  own  judgment,  as 
commander-in-chief  of  the  army  and  navy,  and  if  he  mis- 
Cbnceived  his  duty  or  his  power;  if  he  fell  into  an  error, 
into  which  you  may  say  Mr.  Lincoln,  his  lamented  prede- 
cessor, had  fallen,  let  me  ask  you,  gentlemen,  is  there  to 
be  no  charity,  no  toleration,  no  liberality  for  a  difference 
of  opinion? 

Are  we  to  judge  in  the  spirit  that  governed  the  world 
two  hundred  years  ago?  Are  we  like  those  who  burned 
heretics  at  the  stake  to  introduce  in  this  nineteenth  cen- 
tury such  a  standard  of  judgment,  and  forget  that  the 
spirit  of  the  gospel  has  been  spread  abroad  and  that  a 
Epiritof  liberality  is  infused  into  the  minds  of  the  people 
of  this  age?  I  ask  Senators  if  the  President  is  to  be 
judged  in  the  sDirit  of  the  dark  ages,  or  of  the  middle  ages, 
or  in  an  enlightened,  patriotic  and  Christian  spirit?  Now, 
I  maintain  upon  this  great  question  that  the  President,  in 
his  position  of  the  chief  executive  offieer  of  the  nation,  is 
entitled  to  the  credit  of  having  acted  honestly,  and  being 
governed  by  upright  and  correct  motives.  And  I  maintain 
also,  that  in  this  court,  or  in  any  court  under  heaveu 
honesty  and  integrity  of  motive  is  a  shield  and  protection 
to  him  against  all  the  darts  that  may  be  leveled  at  him 
from  any  quarter,  high  or  low. 

It  is  a  protection  to  him.  The  servant  who  knew  hia 
master's  will  but  did  it  not,  was  punished,  but  never  the 
servant  who  did  not  know  his  master's  will,  or  who  erred 
in  an  honest  exercise  of  bis  judgment  and  reaeon.  Now, 
Senators,  I  maintain  that  this  cursory  glance  at  the  his- 
tory of  the  country,  and  at  the  difference  of  opinion  that 
exists  between  Congress  and  the  President,  is  sufficient  to 
show  that  he  was  animated  by  correct  and  upright  mo- 
tives, and  that  he  ought  not  to  be  judged  in  the  spirit  in 
which  the  honorable  managers  ask  that  he  shall  be  judged. 
His  acts  ought  not  to  be  taken  as  an  evidence  that  he  in- 
tended contrary  to  what  he  deemed  to  be  his  duty  under 
the  circumstancea. 

Now, without  discussing  the  question  further,  but  merely 
for  the  purpose  of  calling  the  attentions  of  Senators  to  the 
subject,  I  beg  leave  to  remind  thein,  as  I  have  already 
done,  that  according  to  Mr.  Stanton's  own  testimony,  in 
another  investigation  which  ha3  been  published  under  the 
authority  and  sanction  of  Congress,  the  President  of  the 
United  States  endeavored  to  carry  out  what  he  believed  to 
be  the  policy  of  Mr.  Lincoln.  I  will  refer  you  to  come  few 
date-  and  circumstances  in  connection  with  this,  and  I 
shall  then  pass  from  it  without  undertaking  to  discuss  the 
merits  of  differences  of  opinion  between  tne  Senate  and 
the  President.  I  only  do  so  for  the  purpose  of  relieving 
him  from  the  charge  of  being  a  usurper,  a  traitor,  a  tyrant, 
and  a  man  guilty  of  every  crime  known  under  heaven. 

Now,  Mr.  Lincoln,  in  his  proclamation  of  the  8th  of  .July 
1864,  stated  that  while  he  had  failed  to  oppose  the  first  He- 
construction  bill  passed  by  Congress,  vet  he  expressed  an 
unwillingness  to  set  aside  the  Constitutions  of  Arkansas 
and  Louisiana.  And  in  his  Emancipation  Proclamation  of 
1863  he  invited  the  Rebel  States  to  form  new  constitutions, 
to  be  adopted  by  not  less  than  one-tenth  in  number  of  the 
votes  cast  in  each  State  at  the  Presidential  election  of  I860, 
each  having  taken  the  oath  prescribed  by  his  proclamation. 

Mr,  Johnson,  as  you  know,  when  he  came  into  power, 
recognized  Governor  Peirpoint  as  the  Governor  of  West 
Virginia,  which  the  Congress  of  the  United  States  thought 
and  rightly)  was  sulliciently  well  organized  to  justify 
hein  in  consenting  to  the  formation  of  a  new  State.  Se- 
nators will  pardon  me  if  I  fall  into  errors  on  the  e  sub- 
jects, because  lam  no  politician,  and  it  is  like  carrying 
coals  to  Newcastle  for  any  of  us  to  argue  these  questions 
before  Senators  and  the  House  of  Representatives,  who 
are  more  familiar  with  them  than  we  are;  and  if  1  fall 
into  errors,  they  are  errors  of  ignorance  and  not  of  design. 
I  know  the  great  superiority  that  the  honorable  managers 
h.ive  in  this  respect  over  us,  aud  I  acknowledge  it  because 
each  member  of  the  House  of  Representatives  aud  every 
Senator,  in  reference  to  these  subjects,  have  been  con. 
ccrncd  in  them.  Hut  still,  Senators,  1  beg  leave  to  remind 
you  that  Mr.  Johnson  recognized  her  Governor. 

That  State  was  recognized  as  a  State  under  an  election 
held  by  the  people.  Under  that  election  West  Virginia 
was  formed  Into  a  new  State,  and  all  this  was  done,  if  I 
am  not  misinformed,  without  any  act  of  reconstruction 
being  paused  by  the  Congress  of  trio  United  States.  Now 
when  the  President  came  into  power;  when  he  saw  that 
the  Congress  of  the  United  States  had  recognized  and  ac- 
cepted West  Virginia  as  a  State,  was  he  not  justified  in 
the  belief  that  he  was  pursuing  not  only  the  policy  of  Mr. 
Lincoln  and  the  party  that  elected  him  to  power,  but  the 


policy  of  the  Senate  and  the  House  of  Representatives  of 
the  Lnited  States?  and  if  he  committed  an  error,  I  repiat 
it  was  an  error,  I  repeat  it  was  an  error  of  the  head  ;ind 
not  or  the  heart,  and  ought  not  to  be  made  a  matter  of  ac- 
cusation against  him.  Let  me  now  call  your  attention  to 
the  fact  that  between  the  29th  of  Mav  and  the  13th  of  July, 
1865,  he  appointed  Provisional  Governors  for  North  Caro- 
lina, Mississippi,  Georgia,  Texas,  Alabama,  South  Carolina 
and  Florida, 

Now  let  me  pause  a  moment,  and  ask  you  a  question 
herev  Up  to  the  time  of  the  assembling  of  the  Congress  of 
the  United  States  in  December,  1865,  who  was  there  in  all 
this  broad  laud,  from  one  end  of  it  to  the  other,  chat  dared 
to  point  i he  slow,  unmo\ing  finger  of  scorn  at  Andrew 
Johnson,  and  say  that  he  was  a  traitor  to  his  party,  or  that 
he  had  betrayed  any  trust  that  had  been  reposed  in  him. 
He  was  faithfully  carrying  out  what  he  believed  to  be  tho 
policy  of  the  Cougress  and  his  predecessor,  who  was  anx- 
ious that  the  Union  should  be  restored. 

He  was  anxious  to  pour  oil  upon  the  troubled  waters  and 
to  heal  the  living  wounds  of  his  distracted  and  divided 
country,  and  if  he  erred  it  was  an  error  which  intended  to 
restore  peace  and  harmony  to  our  bleeding  countrv.  If  it 
was  an  error,  it  was  designed  to  banish  the  recollection  of 
war,  and  which  was  intended  to  bring  in  a  fraternal  em- 
brace the  brother  and  sister,  the  husband  and  wife,  who 
had  been  separated  during  the  awful  calamity  which  over- 
shadowed our  country  in  that  terrible  civil  war  that 
drenched  the  land  in  human  gore;  I  say,  if  he  committed 
an  error,  in  these  things,  it  is  not  an  error  that  should  be 
imputed  a  crime.  However  3-011  may  differ  with  him,  if 
you  pronounce  on  his  conduct  that  judgment  which  I  in- 
voke elevated  judges  to  pronounce— if  you  will  pronounce 
that  cool,  dispassionate  judgment,  which  must  be  exer- 
cised  by  every  one  of  you  who  intends  faithfully  to  redeem 
the  pledge  which  he  has  made  to  God  and  the  country— I 
think,  Senators,  that  you  will  acquit  him  of  this  accusation 
that  has  been  made  against  him. 

Now  one  other  thought,  and  I  leave  this  branch  of  the 
subject.  On  the  20th  of  August,  1866.  the  President  of  the 
l  nited  States  proclaimed  the  Rebellion  at  an  end.  and  on 
the  2d  of  March,  1867,  an  act  was  approved  entitled,  "An 
act  to  provide  for  a  temporary  increase  of  the  pav  of  offi- 
cers in  the  array  of  the  United  States,  and  for  other  pur- 
poses." By  the  second  section  of  that  act  it  is  enacted 
that  Section  1  of  the  act  entitled  "An  act  to  increase  the 
pay  of  soldiers  iu  the  United  States  army,  and  for  other 
purposes,  approved  June  20, 1864,be  and  the  same  is  hereby 
continued  in  full  force  and  effect  for  three  years  from  and 
after  the  close  of  the  Rebellion,  as  announced  by  the  Pre- 
sident of  the  United  States  by  proclamation  bearing  date 
the  20th  day  of  August,  1866. 

There  is  a  legislative  recognitition  of  the  fact  that  the 
war  is  at  an  end.  There  is  a  recognition  of  the  President's 
power  so  to  proclaim  it,  and  without  discussing  these 
questions,  for  I  have  said  I  will  not  enter  upon  the  dis- 
cussion of  them,  I  advert  to  it,  and  m}-  reason  for  alluding 
to  it  is,  by  the  remarks,  I  might  say  repeated  remarks  that 
have  been  made  by  the  honorable  managers  that  this  did 
not  show  that  this  legislative  recognition  of  the  Presi- 
dent's proclamation  announcing  the  termination  of  the 
civil  war,  and  the  close  of  the  rebellion  was  a  recognition 
of  the  facts  that  the  Southern  States  were  not  out  ot  the 
Union,  and  that  h  goes  far  to  extenuate,  if  not  to  justify 
the  view  which  the  President  took  in  reference  to  the  re- 
storation of  the  States  to  their  harmonious  relations  with 
the  government  of  the  country. 

And  now,  Senators,  having  disposed  to  some  extent,  but 
not  eutirely.  of  these  personal  charges  made  against  the 
President,  and  having  reviewed  briefly  and  imperfectly 
something  of  his  personal  and  political  history,  I  invite 
you  to  look  back  upon  the  record  of  his  whole  life  and  hia 
name. 

1  ask  you— I  ask  the  country  to-dav  to  remember  hia 
course.  We  appeal  with  proud  confidence  to  the  wholo 
country  to  attest  the  rurity  and  integrity  of  his  motives^ 
and  while  we  do  not  claim  that  his  judgment  is  infallible, 
or  that  he  may  not  have  committed  error— and  who,  in  his 
po.-ition,  may  not  commit  great  and  grievous  errors— while 
we  claim  no  such  attributes  as  these,  we  do  claim,  before  * 
the  Senate  and  before  the  world,  that  he  is  an  honest  man; 
that  he  is  a  man  of  integrity,  of  pure  and  upright  mo- ! 
tives,  and  notwithstanding  the  clamor  that  has  been  raised  ' 
against  him,  he  appeals  to  the  judgment  of  this  Senate  and 
the  world  to  vindicate  him. 

Mr.  Chief  Justice  and  Senators ;— One  of  tho  first  and 
most  important  questions  in  my  view,  is  a  question  which 
I  have  barely  touched  in  passing  along,  but  have  not  at- 
tempted to  notice  at  length.  That  question  is,  what  sort 
of  a  tribunal  this  is?  Is  it  a  court  or  not?  Some  votes 
have  been  taken  on  this  question,  but  it  has  not  been  dis- 
cussed, according  to  my  recollection,  by  any  of  the  counsel 
for  the  President.  At  an  early  period  of  the  trial  you  do- 
liberated  upon  it  in  your  Chamber.  What  debates  you 
had  there  I  know  not.  Whether  they  have  been  pub- 
lished or  noc  1  know  not.  v"our  votes  were  announced  by 
the  Chief  Justice,  but  whether  the  discussions  in  secret 
session  have  been  published  1  know  not.  All  I  have  to  say 
is  that  I  have  not  seen  them  if  they  have  been  published. 

While  I  do  not  know  to  what  extent  the  opinions  of 
Senators  may  be  fixed  and  confirmed  on  this  question,  I 
ask  you  as  a  matter  of  right,  whether  you  consider  your- 
selves as  having  decided  it  or*not,  that  you  will  allow  me  to 
address  myself  for  a  short  time  to  the  consideration  of  this 
question,  which  I  regard  as  one  of  the  greatest  questions 
which  has  been  presented  since  tho  formation  of  our  go- 
vernment. I  think  I  am  not  asking  too  much  at  the  hands 
of  the  Senate,  when  I  ask  to  ho  heard  on  this  subject.  It 
was  argued  by  the  honorable  manager  who  opened  the 
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ciwe  that  thi3 13  a  mere  Senate.  It  is  a  court.  I  will  call 
your  attention  to  a  single  paragraph  or  two  in  the  argu- 
ment of  the  learned  manager,  who  has  managed  this  case 
with  such  consumate  tact  and  ability  on  the  side  of  the 
prosecution,  and  from  whom  we  have  had  so  many  fine 
examples  of  the  decency  and  propriety  of  speech. 

.Ha  8ft v»:— "We  claim  and  respectfully  insi-t  that  thia 
tribunal  has  none  of  the  attributes  of  a  judicial  court  as 
they  :ire  commonly  received  and  understood.  Of  course 
this  question  must  be  largely  determined  by  the  expeesa 
provisions  of  the  Constitution,  and  in  it  there  Is  no  word, 
as  is  well  known  to  yon,  Senators,  which  gives  the 
elighte.-t  coloring'  to  the  idea  that  this  is  a  court,  save 
that  in  the  trial  of  this  particular  respondent  that  tho 
Chief  Jiiftice  of  the  Supreme  Court  must  preside." 
That  question  has  been  confirmed  again  in  argu- 
ment by  others,  and  pamphlets.  I  had  almost  said 
voli'mes,  have  been  written  on  this  subject  in  the  leanx  d 
arguments  u  hich  have  been  presented  to  the  Senate 
and  through  the  newspapers  to  the  public.  Gentlemen,  in 
their  research,  have  gone  hack  to  the  black-letter  learn- 
ing of  the  English  law  books  to  search  for  precedents  and 
authorities  in  reference  to  this  question,  and  have  as- 
sumed this  as  the  result— that  this  is  a  High  Court  of  Im- 
peachment, possessing  all  the  powers  of  a  court  of  im- 
peachment in  England;  that  it  ia  to  be  governed  by  the 
same  rules  and  regulations;  that  you  are  not  to  go  to  com- 
mon law  for  precedents  to  (Hide  your  judgment,  but  that 
you  are,  in  the  language  of  the  gentleman  on  the  other 
side,  "a  law  unto  yourself." 

Let  us  consider  this  argument  a  moment.  I  have  but 
one  answer  to  make  to  it.  It  is  not  my  purpose.  Senators, 
to  follow  the  careful,  industrious,  vigilant  and  learned 
managers  (and  these  are  not  mere  words,  for  they  have 
shown  taleuts  in  the  highest  degree  creditable  to  them), 
into  all  their  carefully  prepared  precedents,  and  argue 
them  at  length,  but  I  submit  one  or  two  arguments  which 
seem  to  me  pertinent  and  appropriate. 

My  first  position  i3  this:— 1  den}',  out  and  out.  that  you 
are  to  go  according  to  a  law  of  Parliament,  because  I 
maintain  that  tiiis  tribunal  is  different  from  any  other 
that  has  ever  existed— no  such  tribunal  is  kuown'in  his- 
tory. It  never  had  a  parallel.  You  are  to  iuterpret  the 
Constitution,  not  in  the  light  of  English  history  alone,  but 
in  the  light  of  the  circumstances  under  which  it  was 
adopted.  I  do  not  say  that  you  are  to  ignore  history,  nor 
the  precedents  given  us  bv  the  English  Parliament,  or 
that  have  been  made  in  English  courts  of  justice. 

What  I  do  say  is  this,  that  upon  some  subjects  it  is  per- 
fectly right  and  proper  to  go  to  English  history  and  Eng- 
lish law  books,  with  a  view  to  interpret  those  phrases  and 
terms  kmown  to  English  law  which  have  been  incorpora- 
ted in  tow  r  Constitution,  but  it  never  will  afford  any  clue 
to  this  investigation,  or  throw  anv  light  on  the  subject. 
Why  1  Because  this  tribunal  has  no  exemplar  in  the  his- 
tory of  the  world.  It  is  a  tribunal  of  the  American  Con- 
stitution, and  we  must  look  to  the  language  of  that  Con- 
stitution in  order  to  ascertain  what  it  means. 

I  ask  (aud  I  hope  the  Chief  Justice  will  not  take  offense 
at  nay  phraseology)  whether  it  was  the  intention  of  the 
framera  of  the  Constitution  that  the  Chief  Justice  of  the 
United  States  should  be  called  down  from  the  most  ele- 
vated tribunal  on  the  face  of  the  earth  to  preside  over 
your  deliberations,  and  when  he  comes  here,  he  shall  have 
no  more  power  than  an  ordinary  Speaker  of  an  ordinary 
Houee  of  Representatives,  and  hardly  so  much— a  machine 
through  which  the  votes  of  the  Senate  are  to  pass  to  the 
records  of  the  country.  I  insist  that  there  was  a  high  ob- 
ject and  purpose  intended  by  the  tramers  of  the  Constitu- 
tion when  they  called  the  Chief  Justice  from  his  elevated 
position  to  preside  over  the  deliberations  of  the  Senate. 

There  was  an  object  and  a  purpose  such  as  never  was  at- 
tained in  English  history,  an  object  such  as  was  unknown 
to  the  British  Constitution,  and  1  contend,  therefore,  that 
it  it  was  not  intended  by  the  framers  of  the  Constitution 
that  the  Chief  Justice  was  to  be  a  mere  cipher  in  this  trial. 
I  beg  leave  to  remind  you  of  eonie  facts  relating  to  the  his- 
tory of  this  subject,  and  I  do  consider  in  doiug  so  to  bring 
in  the  volumes  aud  read  page  after  page  to  yon.  I  take  it 
for  granted  that  the  Senators  are  a  great  deal  better  in- 
formed upon  it  than  I  am.  All  that  I  deem  important  or 
material  for  me  to  do  is  to  refresh  your  recollectiou  in  re- 
lation to  some  of  the  s  ibjects  connected  with  the  incorpo- 
ration of  that  provision  in  the  Constitution  of  the  United 
States. 

You  will  recollect.  Senators,  that  when  the  Constitution 
was  about  to  be  formed  there  were  various  plans  of  go- 
vernment submitted.  Colonel  Hamilton  introduced  a  plan 
of  government,  the  ninth  section  of  which  provided  that 
the  Governor,  Senators  and  all  officer*  of  the  United 
States  should  be  liable  to  impeachment  for  malfeasance 
aud  corrupt  conduct,  aud  that  on  impeachment  tho  per- 
son convicted  -hould  be  removed  from  oilice  and  disquali- 
fied from  holding  any  oflice  of  trust  or  profit  under  the 
United  States— all  impeachments  were  to  be  tried  by  a 
court  to  consist  of  the  chief  or  senior  judge  of  the  Superior 
Court  of  law  in  each  State;  provided  that  such  judge  held 
his  place  during  good  behavior  aud  had  a  permanent 
salary.  That  plan  was  introduced  in  the  Convention  on 
the  18fh  of  June,  1787.  and  it  is  found  in  the  first  volume  of 
Elliott's  Debates  on  the  federal  Constitution,  page  104. 

Mr.  Randolph  had  a  plan  of  government,  the  thirteenth 
proposition  of  which  was  that  the  jurisdiction  of  the  na- 
tional judiciary  should  extend  to  cases  of  Aim  peach  men  t  of 
any  national  officer,  and  to  questions  involving  the  na- 
tional  peace  and  harmony.  Thia  was  introduced  on  the 
19th  of  June,  1787,  and  is  set  out  in  first  Elliott's  Debates, 
page.  182.  Iu  Mr.  Charles  Pinckney's  plan,  introduced  first 
of  May,  1787,  it  was  provided  that  the  jurisdiction  of  tho 


court,  to  be  termed  the  Supreme  Court,  should  extend  to 
the  trial  or  impeachment  of  officers  of  the  United  States. 
Mr.  Madison  preferred  the  Supreme  Court  for  the  trial  of 
impeachments,  or  rather  a  tribunal  of  which  that  court 
should  form  a  part. 

Mr.  Jefferson,  in  his  letter  of  22d  February,  1798,  to  Mr. 
Madison,  alludes  to  an  attempt  to  have  a  inrv  trial  of  im- 
peachments (fourth  volume  of  Jefferson's  Works,  215),  and 
Mr.  Hamilton,  in  the  Federalist  (No.  page  3.r>5),  asks 
whether  it  would  have  been  an  improvement  on  the  plan  to 
have  united  the  Supreme  Court  to  the  Senate  in  tin;  form 
of  a  Court  of  Impeachment.  He  says  it  would  certainly 
have  been  attended  with  certain  advantages,  but  he  aska 
whether  they  would  not  have  been  overbalanced  by  the 
disadvantages  arising  from  the  same  judges  having  again 
to  try  the  defend  int.  in  case  of  a  double  prosecotion.  He 
adds  that,  to  a  certain  extent,  the  benefits  of  that  union 
would  be  obtained  by  making  the  Chief  Jurticeof  the  Su- 
preme Court  President  of  the  Court  of  Impeachment,  as 
wns  proposed. 

Madison.  Mason,  Morris,  Pinckney,  Williamson,  and 
Sherman  discussed  the  impeachment  question.  A  com- 
mittee on  style  and  arrangement  was  appointed,  consisting 
of  Johnson.  Hamilton,  Morris,  and  King.  On  Wednesday, 
12th  of  September,  1787.  Doctor  Johnson  reported  a  digest 
of  the  plan,  and  on  Tuesday,  17th  of  September,  1788,  the 
Engrossed  Constitution  was  read  and  eigned.  So  far  as 
we  have  examined  this  question,  it  does  not  appear  when 
nor  how  these  words— "when  the  President  of  the  United 
States  is  tried  the  Chief  Justice  shall  preside"— were  in- 
serted in  the  Constitution.  No  doubt  you  are  much  better 
informed  on  the  subject  than  myself. 

I  have  read  aud  seen  it  stated  that  they  must  have  been 
introduced  bv  a  conference  committee,  and  that  that  fact 
is  shown  by  Mr.  Madison's  writings:  but  in  the  s-earches 
which  1  have  been  abb;  to  make  in  the  short  time  during 
which  this  investigation  has  been  going  on,  I  have  not 
been  able  to  ascertain  whether  that  is  bo  or  not.  So  far  as 
I  do  comprehend  or  understand  it,  I  maintain  the  follow- 
ing proposition,  to  which  I  respectfully  ask  the  attention 
of  the  Chief  Justice  himself,  and  also  the  attention  of  the 
Senate. 

1  shall  not  dwell  upon  it  at  any  great  length,  but  leave 
it  to  yon.  Senators,  and  to  the  Cfiief  Justice,  to  judge  for 
yourselves  whether  it  is  founded  on  eound  reason.  First, 
I  hold  that  the  law  of  Parliament  furnishes  no  satisfactory 
explanation  of  the  uniou  of  the  Chief  Justice  with  the 
Senate  on  impeachment  trials.  That,  explanation  must  bo 
found  in  the  circumstances  under  which  the  Constitution 
was  formed.  I  think  it  is  one  of  the  most  important  con- 
siderations in  the  investigation  of  this  great  question. 
You  have  seen  that  one  of  the  plans  was  to  have  impeach- 
ments tried  by  a  court  to  be  composed  of  judges  from  each 
of  the  States;  another  plan  was  to  have  them  tried  by  the 
Supreme  Court  of  the  United  States. 

Another  plan  was  to  have  the  Supreme  Court  of  the 
United  States  associated  with  the  Senate  in  the  trial. 
Every  one  of  these  plans,  you  will  perceive  looked  to 
judicial  assistance  in  the  trial  of  the  cause,  and  when  it 
was  determined  that  the  Chief  Justice  should  preside, 
1  imagined  that  it  was  determined  that  he  should  come 
here  as  a  judge,  that  he  should  come  here  clothed  as  he  ia 
in  his  robes  of  office  that  he  should  declare  the  law  and 
pronounce  a  judicial  opinion  upon  every  question  arising  in 
the  case.  While  I  know  that  it  is  for  your  honor  to  de- 
termine what  course  you  will  pursue,  while  I  do  not  pre- 
sume to  dictate  to  this  honorable  court  or  to  the  Chief 
Justice  who  presides  over  it,  for  it  is  my  province  to  argue, 
and  it  is  your  province  to  decide  aud  determine. 

I  do  respectfully  insist,  before  the  Senate  aud  before  the 
world,  that  I  have  a  right  as  one  of  the  counsel  for  the 
President,  to  call,  as  I  do  call,  upon  the  venerable  Chief 
Justice,  who  presides  over  vour  deliberations,  for  an  ex- 
pression of  his  judgment  and  opinion  on  any  question  of 
law  that  may  arise,  and  now,  in  the  name  of  common 
sense,  does  this  doctrine  of  mine  trench  in  the  slightest  de- 
gree upon  any  right  of  the  American  Senate?  Doe-  it  con- 
flict with  anv  duty,  or  with  any  power  imposed  upon  you 
by  the  Constitution  of  our  common  country. 

"Why,  Senators,  learned  as  you  are,  respectable  as  is  your 
standing  at  home,  high  as  is  your  position  which  your 
States  have  conferred  upon  you  in  placing  you  here,  you 
still  may  derive  instruction  from  the  opinion  of  a  gentle- 
man learned  in  the  law,  and  holding  the  highest  judicial 
oilice  in  the  land;  does  it  invade  any  privilege,  any  prero- 
gative--! do  not  like  that  word--or  any  power  of  the 
American  Senate,  to  say  that  we  ask  the  deliberation  aud 
the  prudent  and  dispassionate  judgment  of  one  who  is  pre- 
sumed to  hold  the  scales  of  justice  iu  an  unfaltering  and 
uutrembling  hand  of  oue  who  holds  hia  oflice  independent 
ot  popular  excitement  and  popular  commotion,  who  has 
been  elevated  to  his  high  position  because  of  bis  learning, 
bis  integrity,  hia  talents  and  his  character. 

Is  it,  I  ask,  anv  disparagement  even  to  the  American 
Senate,  to  respectfully  request  of  him  that  he  shall  deliver 
an  opinion  to  you  upon  any  question  that  may  arise  in  this 
case*  And  then,  Senators,  it  will  be  for  von  to  judge  aud 
determine  for  yourselves,  under  such  an  opinion.  What- 
ever may  be  the  opinion  you  have  formed,  I  insist  that  so 
far  from  being  an  argument  in  disparagement  either  of 
the  power  or  of  the  intelligence  of  the  Senate,  it  ia 
an  argument  which,  in  its  nature,  is  calculated 
to  aid  the  Senate  as  a  court  in  arrriving  at  a  correct 
conclusion;  and  I  hold  that  no  man  who  regard?  the 
Constitution  and  the  law  of  the  law— no  man  who  is  in 
search  of  justice— no  man  who  is  willing  to  see  tho  law 
faithfully  and  honestly  and  impartially  administered,  can 
for  one  moment  denv  the  right  of  this  great  Civil  Magis- 
trate, clothed  in  his  judicial  robes,  aud  armed  with  all  tho 
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ower  and  authority  of  the  Constitution,  to  declare  what 
e  believes  to  be  the  law  on  questions  arising  in  this  case 
"When  you  look  at  the  clause  of  the  Constitution  under 
which  this  power  is  conferred,  you  see  that  every  word  in 
it  i=  a  technical  word.  The  Senate  ehall  try  the  impeach- 
ment, and  on  this  trial  thev  shall  be  on  oath  or  affirmation, 
and  the  Chief  Justice  shall  preside.  I  do  not  quote  the 
werds  Literally,  but  they  are  familiar  to  3-011  all. 

What  is  the  meaning  of  the  word  "  trial  ?"  It  is  not  ne- 
cessary fur  me  to  enter  into  any  elaborate  definition  of  it. 
It  is  enough  for  me  to  say  that  it  is  not  used  in  the  Consti- 
tution in  the  sense  of  suffering,  nor  in  the  sense  in  which 
it  is  used  in  common  parlance,  but  it  is  need  in  the  sense 
of  a  judicial  proceeding.  The  word  "trial"  is  a  word  dear 
to  everv  Englishman ;  it  is  a  word  dear  to  every  American ; 
it  convey?  the  idea  of  a  judicial  trial,  or  trial  in  which  a 
judge  is  to  preside;  a  trial,  in  which  a  man  skilled  and 
learned  in  the  law,  and  supposed  to  be  a  man  of  indepen- 
dence, is  to  preside 

It  is  a  proceeding  dear  to  every  Englishman,  and  dear 
to  every  American;  because,  for  centuries  in  England, 
and  since  the  formation  of  the  government  here,  it  has 
been  regarded  as  essential  to  the  preservation  of  the 
libertv  of  the  citizen  that  a  trial  shall  be  thus  conducted, 
with  all  the  aid  of  judicial  interpretation  that  can  be  ob- 
tained. Worcester  defines  presiding  as  being  placed  over 
others,  having  authority  over  others;  presiding  over  an 
assembly.  So  the  word  "trial,"  as  I  have  said,  is  not  used 
in  the  sense  of  the  manager,  but  to  convey  the  idea  of 
judicial  proceedings  similar  to  those  before  court  and 
jury.  So  the  word  "Chief  Justice,"  as  used  in  that  phrase 
in  the  Constitution,  is  a  technical  word.  What  does  it 
mean?  It  means  a  judicial  officer.  The  Constitution  does 
not  say  in  so  many  words  that  a  judicial  tribunal  shall  be 
created  in  which  there  shall  be  a  Chief  Justice. 

It  authorized  Congress  to  create  judicial  tribunals;  it 
took  for  granted  that  there  would  be  a  court;  it  assumed 
that  in  that  court  there  would  be  a  Chief  Justice,  and  that 
he  should  be  a  Judge ;  and  when  it  assumed  that  he  should 
act  iu  that  capacity,  which  I  insist  upon,  without  dwelling 
on  the  argument  further  I  can  only  say  that  in  the  views 
which  I  entertain  of  the  question,  I  conceive  it  to  be  one 
of  the  most  important  questions  ever  presented  to  the  con- 
sideration of  this  or  any  other  country.  We  all  know, 
Senators,  that  so  far,  this  is  the  first  case  under  the  Ameri- 
can Constitution  in  which  the  Senate  has  been  called 
upon  as  a  Court  of  Impeachment  to  try  the  Chief  Magis- 
trate of  the  land.  The  precedent  which  3-ou  are  to  form 
in  this  case,  if  our  government  survives  the  throes  of  revo- 
lution, pnd  continues  undiminished  and  unimpaired  to 
remote  posterity.  It  is  one  which  will  last  for  a  thousand 
years. 

'1  he  decision  made  now  is  one  which  will  be  quoted  in 
after  ages,  and  v.  ill  be  of  the  very  highest  importance.  I 
maintain,  therefore,  that  in  the  view  which  has  just  been 
presented,  we  have  a  right  to  call  upon  the  Chief  Justice 
to  act  not  merely  as  a  presiding  officer,  but  to  act  as  a 
judge  on  the  conduct  and  management  of  this  trial.  I  have 
already  noticed  some  startling  and  extraordinary  proposi- 
tions made  by  the  managers.  Mr.  Manager  Bingham  savs 
that  "You  are  a  rule  and  a  law  unto  yourself."  Mr. 
Manager  Butler  claims,  that  as  a  constitutional  tribunal, 
you  are  bound  by  no  law,  either  statute  or  common.  He 
states  further,  that  common  fame  and  current  history  may 
be  relied  upon  to  prove  facts,  that  is  to  prove  the  Presi- 
dent's couree  of  administration,  and  further,  that  the  mo- 
mentous question  is  raised  whether  the  Presidential  office 
ought  in  fact  to  exist. 

Senators,  in  the  whole  course  of  American  history  I 
have  never  heard  or  seen  there  such  startling  propositions 
as  those  which  are  insisted  upon  by  the  honorable  mana- 
gers. They  are  dangerous  to  liberty;  they  are  dangerous 
to  the  perpetuity  of  the  American  Constitution  aud  the 
American  Government.  They  would  overthrow  every 
principle  of  justice  and  of  law  that  is  known  in  the  civi- 
lized world,  it  tliey  were  carried  out  to  the  extent  which 
the  honorable  managers  insist  upon.  I  never  heard  or 
dreamt  d  that  in  this  land  of  liberty,  this  land  of  law,  this 
land  where  we  have  a  written  Constitution,  such  doctrines 
would  be  asserted  here.  If  I  do  not  misunderstand  the 
language  used,  the  learned  managers  think  that  this  Se- 
nate has  the  power  to  set  aside  the  Constitution  itself. 

Many  of  the  most  eminent  and  learned  writers  in  Eng- 
land and  in  our  country,  when  treating  on  the  subject  of 
the  distribution  of  powers  between  the  executive,  legisla- 
tive and  judicial  branches  of  the  government,  Yiavc 
Bounded  the  note  of  warning,  that  the  danger  is  not  to  be 
apprehended  from  the  executive,  not  to  be  apprehended 
from  the  judicial  department,  but  is  to  be  apprehended 
from  the  encroachments  of  the  House  of  Commons,  of  the 
popular  branch  of  tuc  government,  and  now  we  hear 
learned,  and  able,  and  distinguished  leaders  of  the  House 
of  Representatives,  the  chief  men  of  this  impeachment 
trial,  arguing  that  the  Senate  has  the  right  to  judge  and 
determine  for  itself  whether  the  provisions  of  the  Consti- 
tution shall  be  maintained.  Senators,  that  is  not  in  con- 
formity ^  ith  the  healthful  doctrine  of  the  American  Con- 
stitution. 

The  sovereignty  of  the  land  is  not  in  you,  it  is  not  in  the 
President,  it  is  not  iu  the  Chief  Justice.  It  is  in  the  Ame- 
rican people,  and  they  only  can  alter  their  Constitution. 
No  Senate,  no  House  of  Roprcseutatives,  no  Judiciary,  no 
Congress  can  alter  the  American  Constitution.  I  noticed 
during  the  trinl  that  when  one  of  the  witnesses  spoke  of 
the  President  of  the  United  States  saying  that  he  intended 
to  support  the  Constitution  of  the  country,  it  caused  a  uni- 
versal smile  in  the  Senate  and  galleries.  That  venerable 
instrument,  established  by  the  wisdom  of  nome  of  the 
bravest  aud  most  distinguished  men  tlio  world  ever  Bavv ; 


that  noble  instrument  which  was  purchased  with  the 
blood  and  treasure  of  the  Revolution,  and  which  we  have 
been  accustomed  to  regard  with  sacred  reverence,  seems 
to  have  been  so  often  trampled  upon  and  violated  in  this 
land,  that  when  Boniebody  dares  to  mention  it 
with  some  of  the  reverence  iff  ancient  times. 
It  excites  smiles  of  derision  and  laughter;  God  grant 
that  a  more  faithful  sentiment  may  animate  and  inspire 
the  hearts  of  the  American  people,  and  that  we  will  re- 
turn—now  that  the  war  has  passed  away,  back  to  some- 
thing of  the  veneration  and  respect  for  the  American 
Constitution,  and  that  we  will  teach  our  children,  w  ho 
are  to  come  after  us,  to  love,  and  venerate,  and  lespect  it 
as  the  popular  safeguard  of  the  country,  which  is  not  to  be 
treated  with  anything  short  of  that  respect  and  venera- 
tion, and  high  reverence  with  which  we  have  been  ac- 
customed to  regard  it.  But  you  are  told  that  you  are  to 
act  on  common  fame.  Is  it  possible  that  we  have  come  to 
that? 

It  is  possible  that  this  great  impeachment  trial  has 
reached  so  lame  and  impotent  a  conclusion  as  that  the 
honorable  managers  are  driven  to  the  necessity  of  insisting 
before  you  that  common  fame  is  to  be  regarded  as  evi- 
dence by  Senators?  I  hope  it  will  not  grate  harshly  on 
your  ears  when  I  repeat  the  old  and  familiar  adage  that 
"comman  fame  is  a  common  liar."  Are  Senators  of  tho 
United  States  to  try  the  chief  executive  magistrate  on 
rumor  the  most  vague,  the  most  uncertain,  the  most  unre- 
liable. The  glorv  and  boast  of  English  law  and  of  the 
American  Constitution  are  that  we  have  certain  fixed 
principles  of  law,  fixed  principles  of  evidence,  which  are 
to  guide  and  govern  a  trial  011  the  investigation  of  cases. 
One  of  the  boasts  of  the  ey.-tem  of  American  independence, 
and  one  of  its  greatest  perfections  is  this,  that  when  you 
go  into  a  court  of  justice  there  is  nothing  takcu  of  rumor 
or  fame. 

There  sits  the  judge.  There  the  jury,  and  here,  are  the 
witnesses.  They  are  called  on  to  testifv  ;  they  are  not  al- 
lowed to  give  in  evideuce  any  rumor.  Thev  are  compelled 
to  sneak  of  facts  within  their  own  knowledge.  The  case 
is  investigated  slowly,  cautiously  and  deliberately.  The 
truth  is  arrived  at,  not  by  any  hasty  conclusions,  but  upon 
solemn  trial,  and  upon  patient  and  faithful  investigation ; 
and.  when  the  result  is  found,  it  commands  the  confidence 
of  the  country,  it  secures  the  approbation  of  the  world, 
and  it  is  acquiesced  in :  if  it  be  in  the  highest  court,  it 
passes  in  the  history  of  law.  and  goes  down  to  posterity,  as 
a  precedent  to  follow  in  all  time  to  come;  and  herein. 
Senators,  is  the  greatest  of  liberties  of  American  people. 

I  hope  vou  will  pardon  my  giving  utterauce  to  one 
thought,  I  "will  not  say  that  it  is  original,  but  it  is  a  thought 
which  I  have  frequently  cherished  and  indulge<Lin— that 
the  liberty  of  the  American  people  is  not  that  liberty 
which  is  defended  in  a  written  Constitution;  iBTiot  that 
libertv  which  is  enforced  by  Congressional  enactment. 
But  what  do  the  American  people  thiuk  of  it?  I  would  to 
God  that  thev  would  think  of  it  a  thousand  times  more  in- 
tensely than  they  do.  The  only  liberty  which  we  now 
have,  or  ever  have  had,  bo  far  as  American  citizens  is  con- 
cerned, is  th-it  liberty  which  is  enforced  and  secured  in 
the  judicial  tribunals  of  the  country.  We  talk  about  our 
social  equalitv,  about  our  all  being  free  and  equal— it  is 
an  idle  song,  it  is  a  faithless  tale,  it  is  a  vain  and  empty 
expression,  unless  that  liberty  and  that  equality  is  en- 
forced in  a  court  of  justice.  I  have  seen  a  thousand  times 
a  poor  and  humble  man  come  into  court,  either  as  a  plain- 
tiff or  as  a  defendant,  and  I  have  seen  an  impartial  judge 
sit,  blind  to  all  external  emotions,  and  declariug  the  law, 
trying  the  case,  and  administering  the  justice  to  that  poor 
and  unfortunate  man  against  the  richest  and  the  moat 
powerful  of  the  land. 

There  is  vour  law,  there  is  your  justice,  there  is  only 
liberty  which  is  worth  enjoyment,  and  to  admit  common 
fame  and  common  rumor  before  the  highest  tribunal 
known  to  the  Constitution  as  a  ciiterion  of  judgment, 
would  be  to  overthrow  the  Constitution  itself,  aud  to  de- 
stroy that  liberty  which  has  thus  far  been  enjoyed  in  the 
land.  You  arc  told  that  you  arc  to  be  "a  law  unto  your- 
selves." Why,  Senators,  if  this  be  so,  then  your  Constitu- 
tion has  been  written  in  vain ;  if  this  be  so.  then  all  the  vo 
lumes  which  swell  the  public  libraries  of  the  country  and 
the  private  libraries  of  lawjrers  and  statesmen  have  bem 
written  and  published  in  v.iin.  Then  we  would  be  brought 
back,  in  imagination,  to  the  days  of  the  Spanish  Inquisi- 
tion, to  some  of  those  dark,  secret,  unknown  tribunals  in 
England,  in  Venice,  in  the  Old  World,  where  the  pn  c  <  d- 
ings  were  hidden  from  mankind,  and  w  hoso  judgments 
were  most  awful,  and  terrible,  aud  fearful  in  their  results. 

No,  Senators,  I  deny  that  you  are  a  "law  unto  your- 
selves." I  maintain  that  you  have  a  Constitution.  I  in- 
sist that  vou  must  look  to  parliamentary  history,  and  to 
common  law,  not  as  an  authoritative  exposition  of  tho 
duties  incumbent  upon  you,  but  as  a  guide  to  enlighten 
your  judgment  and  understanding,  and  that  you  must  bo 
governed  by  thoso  great,  eternal  principles  of  justice  and 
reason  which  have  grown  up  u  ith  the  growth  of  centuries, 
and  which  lie  at  the  very  foundation  of  all  tho  liberties 
which  we  enjoy.  This,  benators,  is  what  I  iusist  is  the 
true  doctrine  of  the  American  Constitution,  and  I  imist 
that  the  wide  latitudianarian,  unauthorized  interpreta- 
tion of  the  honorable  managers,  can  find  no  justiiication 
anywhere,  in  view  of  the  correct  and  eternal  principles  of 
justice  incorporated  iu  the  American  Constitution,  aud 
which  form  part  of  the  law  of  the  land  in  every  State. 

If  this  be  so.  if  you  are  governed  by  no  law,  if  you  are  a 
"law  unto  yourselves."  if  the  Constitution  has  nothing  to 
d  )  witli  it,  if  common  fame  and  common  rumor  aro  to 
govern  and  control  here,  then  the  very  oath  which  you 
took  here  is  an  cxtra-judical  oath,  not  binding  on  tho  con- 
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science,  and  not  binding  according  to  the  law  of  tho  land. 
This  would  invest  the  Senate  of  the  United  States  with  the 
most  dangerous  power  that  ever  was  invented  in  any  tribu- 
nal on  the  face  of  the  earth. 

It,  would  enable  the  Senate  of  the  United  States,  under 
the  pretext  of  being  a  law  unto  itself,  to  defeat  the  will  of 
the  American  people,  and  remove  from  olhee  an\r  man 
who  might  be  displeasing  to  it;  to  set  at  naught  elections 
and  to  engross  into  its  own  hands  all  the  powers  of  the 
countrv.  Senators,  I  can  conceive  of  no  despotism  worse 
than  that— I  can  conceive  of  no.  dangers  menacing  the 
libcrt.  of  the  American  people  more  awful  aud  fearful 
than  the  dangers  which  menace  them  now,  if  this  doctrine 
finds  any  sort  of  favor  in  the  mind  or  heart  of  auv  Senator 
to  whom  it  is  addressed. 

I  do  not  believe  that  the  American  Senate  will,  for  one 
moment,  cherish  any  such  doctrine,  or  act  upon  it  in  th 
slightest  degree.  It  would  prostrate  all  the  ramparts  of 
the  Constitution,  despoil  the  will  of  the  American  people, 
and  engross  in  the  hands  of  the  Congress  of  the  United 
States  all  the  powers  that  were  intended  to  be  limited  and 
distributed  among  the  different  departments  of  the  govern- 
ment. 

Another  question.  Mr.  Chief  Justice,  and  it  is  a  question 
of  very  considerable  interest,  is  as  to  what  are  crimes  and 
misdemeanors  under  the  Constitution.  I  desire  to  remind 
the  Senate  aud  the  Chief  Justice  of  a  proposition  which 
was  asserted  at  an  early  period  in  this  trial,  by  one  of  the 
learned  managers.  I  regretted  at  the  moment  that  1  had 
not  answered  it,  but  it  is  in  the  record  and  it  is  not  too 
late  to  give  a  passing  remark  to  it  now.  The  honorable 
manager  made  use  of  the  expression,  that  "The  great 
pulse  of  the  nation  beats  perturbedly.  fitfully,  pauses 
when  we  pause,  and  goes  forward  when  we  go  forward." 

And  we  have  been  told  time  and  time  again,  that  the 
honorable  managers  are  acting  for  all  the  people  of  the 
United  States.  I  may  have  something  to  say  about  that, 
Senators,  before  I  close  my  remarks  which  I  have  to  make, 
but  I  shall  postpone  the  consideration  of  that  for  the 
present.  The  honorable  managers  told  you  that  "The 
public  pulse  beats  perturbedly,  that  it  pauses  when  you 
pause,  and  goes  forward  when  you  go  forward."  And 
you  have  been  told,  time  and  time  again,  that  the  people 
out  cf  doors  are  anxious  for  the  conviction  of  the  Presi- 
dent of  the  United  States.  Permit  me,  Mr.  Senators,  to  be 
guiltv  of  the  indecorum  almost  of  saying  one  word  about 
myself,  and  I  am  only  doing  so  by  the  way  of  stating  my 
argument. 

In  the  whole  course  of  my  professional  career,  from  the 
time  I  came  first  a  young  man  to  pract  co  law  till  the  pre- 
sent moment,  I  never  had  the  impudence  or  the  presump- 
tion to  talk  to  a  judge  out  of  court  about  any  case  in  which 
I  was  concerned.  My  arguments  before  him  have  always 
been  made  in  court.  I  have  had  sufhcic*t  respect  for  the 
independence  of  the  judges  before  whom  I  had  the  honor 
to  practice  my  profession  to  take  it  for  granted  that  they 
were  men  of  honor,  men  of  intelligence,  and  that  they 
would  not  hear  any  remark  which  I  should  make  to  them 
out  of  doors,  and  not  in  the  presence  of  my  adversary. 

But  the  doctrine  here  is  that  the  "public  pulse  beats"— 
Ah!  have  we  come  to  that?  Is  this  case  to  be  tried  before 
the  greatest  court  in  Christendom,  not  upon  the  law,  not 
upon  the  evidence,  not  under  the  instruction  of  the  Chief 
Justice  of  the  United  States,  but  to  be  tried  on  common 
rumor;  and  is  it  to  become  inteiestiug,  or  to  cease  to  be 
interesting,  just  according  to  the  beating  of  the  public 
pulse.  Why.  Senators,  if  it  were  not  that  I  do  not  mtend 
to  say  one  word  designed  to  be  offensive  to  any  gentleman 
on  the  other  side,  or  to  the  Senate,  I  would  say  that  I 
almost  regard  this  as  an  insulting  argument.  But  I  do  not 
make  use  of  that  expression.  It  is  not  my  intention  in 
anvthing  that  I  have  said  or  may  say  to  wound  the  sensi- 
bilities of  any  one,  or  to  give  just  offense  to  anybody  con- 
nected with  this  case. 

But  you  are  told  that  you  are  to  try  the  case  according  to 
the  public  pulse.  What  an  argument  to  advance  to  the 
American  Senate  I  What  an  argument  put  forward  in  the 
American  nation !  Why,  all  history  teems  with  examples 
of  the  gross,  outrageous  injustice  which  has  been  done  in 
criminal  trials.  Trials  in  Parliament,  and  trials  in  courts 
of  justice— aye,  and  our  own  country  has  not  been  exempt 
from  some  notable  instances  of  it,  where  public  clamor  was 
allowed  to  iurlucnce  the  judgment  of  the  judges.  Those 
instances  that  are  recorded  in  history,  those  instances  of 
blood  and  of  murder,  of  outrage  and  wrong  perpetrated  in 
the  name  of  justice,  are  admonitions  to  us  that  the  public 
pulse  should  have  nothing  to  do  with  this  trial. 

Senators,  regarding  every  man  whom  I  address  as  a 
judge,  as  a  swum  judge,  allow  me  for  one  moment  to  call 
your  attention  to  one  great  trial  in  this  country,  which  I 
nope  in  some  of  its  principles  will  be  applied  by  yon  in 
this.  There  was  a  case  which  occurred  in  the  earlv  his- 
tory of  the  American  nation  where  there  was  a  great  po- 
litical trial,  and  where  tho  waves  of  political  excitement 
ran  high.  It  was  undc-sisod  that  the  President  of  the 
United  Stated  himself  desired  the  conviction  of  the  of- 
fender. The  public  pulse  beat  fitfully  then.  It  went  for- 
ward as  the  judge  went  forward,  aud  it  went  backward  as 
the  judge  went  backward. 

It  was  a  great  occasion.  It  was  one  of  the  most  illus- 
trious trials  that  ever  occurred  in  English  or  American 
jurisprudence.  There  was  a  great  criminal  who  was  mo- 
rally guilty  indeed,  lor  so  he  has  been  held  in  the  judgment 
of  posterity.  There  sat  the  judge,  one  of  the  ill nsti ions 
predecessors  of  the  illustrious  and  distinguiseed  gentleman 
who  presides  over  your  deliberations  now.  There  he  sat, 
calm,  unmoved,  unawed  by  the  public  pulse,  the  very  im- 
personation of  justice,  having  no  motive  under  heaven  ex- 
cept to  administer  the  law  and  administer  it  faithfully, 


|  and  he  had  nerve  and  fimness  to  declarre  the  law  iu  the 
fear  of  God  rather  than  in  the  fear  of  m  in. 

Although  the  criminal  was  acquitted,  and  although  there 
was  some  popular  clamor  in  reference  to  the  acquitt  al,  vet 
the  judgment  of  posterity  has  sanctioned  the  correctness 
of  th  -  judicial  determination,  and  every  American  citizen 
who  has  any  regard  for  his  country,  every  judge  ;md  every 
lawyer  who  has  any  respect  for  judicial  independence  and 
integrity  will  look  hack  with  veneration  and  respect  to 

|  the  name  and  to  the  conduct  of  John  Mar-hall;  and  so 
long  as  judicial  independence  shall  lie  admired,  so  long  as 
judicial  integrity  shall  be  respected,  the  name  of  John 
Marshall  will  be  esteemed  in  our  own  countrv,  and 
throughout  the  civilized  world,  as  one  of  the  brightest  lu- 
minaries of  the  law,  and  one  of  the  most  faithful  judges 
that  ever  presided  in  a  court. 

It  is  true  that  clouds  of  darkness  gathered  around  him 
for  the  moment,  but  they  soon  passed  away,  and  were  for- 
gotten, 

"  Like  some  tall  cliff  that  lifts  its  awful  form, 
Swells  to  the  gale,  and  midway  m^efs  the  storm, 
Though  around  its  breast  the  rolling  clouds  are  spread, 
Eternal  sunshine  settles  on  its  head." 

Such  was  the  name  and  such  the  fame  of  John  Marshall, 
and  God  grant  that  hi*  spirit  may  tail  like  the  mantle  of 
Elijah  on  the  illustrious  magistrate  who  presides,  aud  on 
every  judge  who  sits  here,  so  that  you  may  catch  its  in- 
spirations aud  throw  to  the  owls  and  to  the  bats  all  those 
appeals  to  your  prejudice,  and  so  that  you  may  discharge 
your  whole  duty  in  the  fear  of  that  God  to  whom  you  ap- 
peal. If  I  might  press  such  a  low,  contemptible  considera- 
tion on  the  minds  of  Senators,  if  I  might  he  pardoned  for 
the  very  thought  which  makes  me  shrink  back  almost 
with  horror  for  myself,  I  would  say  to  Senators  that,  if 
you  rise  abeve  those  prejudices  cast  this  clamor  away 
from  your  thoughts,  do  vour  duty  like  impartial  men  in 
the  fear  of  God  and  in  no  pitiful  political  point  of  view, 
it  would  make  j-ou  stand  higher  with  your  o«m  Darty 
and  %vith  the  whole  -world.  Forgive  me  for  such  a  dis- 
sertation, for  really  it  is  beneath  the  dignity  of  the  Senate 
to  entertain  such  a  thought  for  a  moment.  No,  Sena- 
tors, I  entreat  you  as  judges,  I  entreat  you  as  honora- 
ble men,  I  entreat  yon  as  sworn  officers  of  the  law,  and 
thus  entreating  you,  I  say  that  I  banish  all  such  thoughts 
from  my  mind,  and  come  before  you  as  an  impartial 
tribunal,  believing  before  God  and  my  country  that 
you  will  try  to  do  your  duty  in  this  case,  irre- 
spective of  popular  clamor  and  regardless  of  opinions 
from  without;  and  when  you,  and  I,  and  all  uf  us 
shall  pass  away  from  the  scene  of  human  actions,  and 
when  the  memory  of  the  stirring  events  which  now  a<*i- 
tate  the  public  mind  shall  almost  be  forgotten.  I  tr  ist  that 
future  ages  will  look  back  with  wonder  and  admiration, 
and  with  love,  and  respect,  and  honor,  to  the  American 
Senate  for  th*.  manner  in  which  it  shall  have  discharged 
its  duty  in  this  case.  I  trust.  Senators,  that  the  result  will 
be  such  as  to  command  the  approbation,  not  only  of  your 
own  consciences,  not  only  of  the  State  which  you  have  the 
honor  to  represent,  but  the  approbation  of  Him  M  ho  is  a 
greater  judge  than  you  are.  and  the  approbation  of 
posterity. 

A  most  excellent  rule  of  interpreting  was  adverted  to  by 
Chief  Justice  Marshall,  in  the  trial  to  which  I  have  re- 
ferred, Burr's  trial,  speaking  of  the  words  "levying  «  ar." 
as  ueed  in  the  Constitution,  said  that  it  was  a  technical 
term,  aud  that  it  must  be  considered  aB  being  employed  in 
the  Constitution  as  it  was  employed  in  England,  unless 
the  contrary  was  proved  bvthe  contract,  or  unless  it  was 
incompatible  with  other  parts  of  the  Constitution.  Ho 
held  that  it  was  used  in  the  same  sense  in  which  it  was 
used  in  England,  in  the  statute  of  Edward  the  Third, 
from  which  it  was  borrowed.  Now  the  words  treason, 
bribery,  and  crimes  and  misdemeanors,  were  words  jiut 
as  familiar  to  the  framers  of  the  Constitution  as  they  are 
to  us. 

One  of  the  honorable  managers  made  an  argument  here 
to  show  that  because  Dr.  Franklin  was  in  Loudon  at  the 
time  of  Warren  Hastings'  trial,  that  had  a  good  deal  to  do 
with  the  proper  mode  of  construing  the  American  Consti- 
tution on  the  subject  of  the  power  of  the  Chief  Justice- 
Those  words  were  almost  as  familiar  to  the  lawyers  at  the 
time  of  the  formation  of  the  Constitution  as  they  are  to 
the  lawyers  and  judges  of  the  present  day. 

In  one  passage  of  Burke,  he  says  that  crimes  and  misde- 
meanors are  almost  synonymous  words,  but,  in  another 
and  further  expression  of  it,  he  undertakes  to  show,  and 
does  show,  that  the  word  "crimes"  is  used  in  the  sense  of 
charges  such  as  usually  fall  within  the  denomination  of 
felony,  and  that  the  word  "misdemeanor"  is  used  iu  tho 
sense  of  those  trivial  and  lighter  offenses,  which  are  not 
punished  with  death,  but  with  fine  or  imprisonment. 

Now,  what  is  the  rule  of  interpretation?  It  is  not  neces- 
sary for  me  to  turn  to  authorities  on  the  subject.  Words 
are  to  be  construed  in  the  connection  in  which  they  aro 
used  and  the  sense  of  those  being  of  the  same  kind.  If  I 
correctly  apprehend  the  law  at  the  date  of  the  forming  of 
the  Constitution,  treason,  by  the  law  of  England,  was  a 
felony,  punishable  with  death ;  bribery  wa8  misdemeanor 
not  punishable  with  death,  but  punishable  with  fine  and 
imprisonment.  When  the  word  "crimes,"  therefore,  is 
used  in  the  Constitution,  it  is  to  be  construed  in  tho  same 
sense  as  the  word  "treason." 

It  is  to  be  understood  as  a  felonious  offense ;  an  offense 
punishable  with  death  or  imprisonment  in  the  peniten- 
tiary. The  word  '"misdemeanor"  has  reference  to  other 
otfenseR.  It  does  not  mean  simple  assault,  for  the  ex- 
pression in  tho  Constitution  is  "high  crimes  and  misde- 
meanors"—high  crimes  referring,  of  course,  to  such  crimes 
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as  are  punishable  with  death,  and  high  misdemeanor*  re- 
ferring to  such  misdemeanors  as  were  punishable  by  fine 
and  imprisonment,  uot  to  such  simple  misdemeanors  as  an 
assault. 

What  then  is  the  argument  upon  that?  What  is  the  true 
meaning  of  the  words  '"crimes  and  misdemeanors"  as 
embodied  in  the  Constitution  of  the  United  States?  One 
set  of  coustitutionists  hold  that  you  are  uot  to  look  at  the 
common  law  to  ascertain  the  meaning  of  the  words 
"crimes  and  misdemeanors,"  but  that  you  are  to  look  at 
the  parliamentary  law  to  ascertain.  Now,  so  far  as  I  have 
anv  knowledge  on  the  subject,  the  parliamentary  does 
not  define  or  did  never  undertake  to  define  what  is  the 
meaning  of  "crimes  and  misdemeanors." 

What  did  the  parliamentary  law  undertake  to  do?  It 
undertook  to  punish  not  only  its  members,  but  citizens, 
fororieiues  which  were  regarded  as  offenses  against  the 
government.  Often  without  turning  the  offender  over  to 
the  courts,  the  parliament  impeached  him,  or  proceeded 
against  him  in  a  manner  similar  to  impeachment.  Bi  t 
there  was  no  definition,  as  far  as  I  know,  of  '"crimes  and 
misdemeanors.1^ 

The  language  of  the  honorable  manager  is  in  great  part 
a  law  unto  itself;  but  when  framers  ot  the  Constitution 
incorporated  these  words  in  our  charter,  did  they  burrow 
them  from  parliamentary  law,  or  did  they  get  them  from 
Blackstone  and  Hall  and  from  the  other  writers  on 
criminal  law  in  England;'1  'They  got  them  from  the 
common  law  of  England,  and  not  from  the  law  of 
parliament.  Then  what  proposition  follows  as  a  corollary 
from  the  premises?  I  have  laid  down,  if  the  premises  be 
correct,  why  it  follows  inevitably  that  the  words  crimes 
and  misdemeanors  received  in  the  sense  in  which  they  are 
employed  bv  writers  on  criminal  law  in  England. 

1  doubt  whether  the  laws  of  the  United  States  within 
the  meaning  of  the  American  Constitution  has  a  righ'  to 
create  a  new  crime  and  a  new  misdemeanor  from  some- 
thing which  was  Uot  known  as  a  crime  or  as  a  misde- 
meanor at  the  date  of  the  adoption  of  the  American  Con- 
stitution. I  think  it  is  a  matter  of  great  doubt,  to  say  the 
least  of  it. 

It  is,  .Mr.  Chief  Justice,  on  these  and  on  kindred  ques- 
tions, that  I  respectfully  submit  that  we  have  a  right  re- 
spectfully to  demand  at  the  hands  of  your  honor  a  judicial 
exposition  of  the  meaning  of  the  Constitution.  It  will  be 
for  you,  under  your  own  sense  of  duty,  under  your  own 
construction  of  the  powers  conferred  upon  you  by  the  Con- 
stitution of  our  common  country,  to  decide  for  yourself 
whether  this  respectful  question  will  be  answered  or  not. 

Senator  YATES,  at  4  o'clock,  suggested  that  if  counsel 
desired  the  Court  might  now  adjourn. 

Mr.  NELSON  intimated  that  he  did  feel  somewhat  fa- 
tigued, but  would  proceed  if  the  court  did  not  now  desire 
to  adjourn. 

Senator  YATES  submitted  hia  motion  and  the  court 
thereupon  adjourned. 


PROCEEDINGS  OF  FRIDAY,  APRIL  24. 

At  the  opening  of  the  court,  this  morning,  the  Chief 
Justice  stated  that  the  first  business  in  order  was  the 
consideration  of  the  following  order,  offered  yester- 
day by  Mr.  Grimes  :— 

Hour  for  Assembling". 

Ordered,  That  hereafter  the  hour  for  the  meeting  of  tho 
Senate,  sitting  for  the  trial  of  impeachment  of  Andrew 
Johnson.  President  of  the  United  States,  shall  be  12  o'clock 
M.  ot  each  day,  except  Sunday. 

The  order  was  adopted  by  the  following:  vote:— 

Yk  as— Messrs.  Anthony,  Davis,  Doolittle,  Fessenden, 
Fowh-r,  Grimes,  Henderson,  Hendricks.  Johnson,  Mc- 
Creery,  .Morgan,  Morrill  (Vt.),  Morton,  Patterson  (Tciiu.), 
Kamscy,  Sauhburv,  Trumbull,  Van  Winkle,  Nickers, 
Willey,  Yates-21. 

N a vs -Messrs.  Conkling,  Connees,  Cragin,  Edmunds, 
Harlan,  Howe,  Pomeroy,  Sprague,  Stewart,  Sumner, 
Thayer,  Tipton,  Wilsou-13. 

Reporters  and  the  Final  Deliberations. 

Mr.  EDMUNDS  then  offered  an  amendment  to  admit 
the  official  reporters  to  report,  tho  speeches  on  the  final 
deliberation  of  the  Senate,  which  wad  objected  to  by  a 
number,  and  went  over  under  the  rules. 

■ Nelson's  Argument  Continued. 

Mr.  NELSON  then  proceeded  with  his  argument  as  fol- 
io v\s:-- 

Mr.  Chief  Justice  and  Senators:— In  tho  course  of  my 
argument  of  yesterday,  I  alluded  to  certain  opinions  ex- 
pressed by  one  of  the  managers  in  a  report,  to  \\  liieh  hia 
name  is  affixed,  mad  -,  to  the  Houmj  ol  Representatives. 
Lest  any  misunderstanding  dioold  Slide,  1  desire  to  state, 
iii  rcgaid  to  that  portion  which  1  adopt  as  iuv  argument, 
that  I  do  not  consider  that  there  id  iMiy  inconsistency  iu 
the  position  which  tho  honorable  manager  assumed  iii  lii.i 
report  to  the  House  of  Jteprescntativos  and  tho  position 


which  he  has  assumed  here  in  argument.  If  I  under- 
stand the  honorable  manager's  position,  while  he  insists, 
as  I  understood  yesterday,  that  you  are  to  look 
to  the  common  law,  and  not  merely  the  law  of  Parlia- 
ment, in  order  to  ascertain  the  use  of  the  words  crime  and 
misdemeanor  in  the  Constitution,  yet  if  I  correctly  com- 
prehend hia  argument,  he  insists  that  it  is  competent  for 
Congress  to  make  a  crime  or  misdemeanor  under  the  Con- 
stitution, and  that  such  crime  ov  misdemeanor  is  an  im- 
peachable Offense.  If  I  correctly  understand  the  gentle- 
man's position,  I  hope  neither  he  nor  the  court  will  mis- 
understand me  when  1  call  attention  to  those  parts  of  the 
gentleman's  argument  which  I  rely  upou,  because  the  ar- 
guments he  makes  are  much  more  forcible  than  any  I  can 
hope  to  make. 

Mr.  Nelson  quoted  from  the  minority  report  of  Mr.  Wil- 
son, now  one  of  the  managers,  made  in  November,  1867,  on 
a  former  impeachment  investigation,  and  continued:— I 
come  to  a  point  now  which  I  have  already  endeavored  to 
make  my  argument,  namely,  that  the  definition  given  by 
the  honorable  manager  who  opened  the  argument  is  not  a 
correct  definition.  That  opening,  as  the  Senate  will  re- 
member, was  accompanied  by  a  very  carefully  prepared 
and  learned  argument  on  the  part  of  Mr.  Lawrence,  to 
which  reference  was  made  b3T  the  honoraalc  manager.  It 
is  this — "We  define,  therefore,  an  impeachable  high  crime 
or  mi-demcanor  to  be  one  iu  its  nature  or  consequences 
subversive  of  some  fundamental  or  essential  principle  of 
government,  or  highly  prejudicial  to  the  public  inte- 
rest, and  this  may  consist  of  a  violation  of  the 
Constitution,  of  law,  and  official  oath,  or  of 
dutv  by  an  act  committed  or  fomitted,  or 
without  violating  positive  law  by  the  abuse  of  revolu- 
tionary powers  from  improper  motives,  or  for  any  im- 
proper purpose."  Now,  if  yon  go  to  the  law  ot  Parliament 
for  a  definition  ot  treason  or  other  high  crimes,  as  I  have 
already  said,  you  will  not  find  it.  If  you  will  not  find  it 
if  you  go  to  to  the  law  of  Parliament  for  the  purpoae  of 
ascertaining  what  is  an  impeachable  offense,  then  you  go 
to  a  law  that  is  not  in  force  in  this  country  at  all.  Every 
species  of  offense  which  Parliament  chooses  to  consider  as 
such,  was  declared  by  statute  or  was  the  subject 
matter  of  impeachment  by  Commons  or  the  House  of 
Lords.  Their  form  of  government  is  different  from  ours. 
Persons  were  tried  in  England  for  very  slight  and  very 
trivial  offenses,  and  severe  punishments,  were  in- 
flicted on  various  occasions  in  the  progress  of  English  his- 
tory, upon  persons  who  were  supposed  to  have  been  guilty 
of  such  offenses.  This  process  of  impeachment  is  one 
of  which  we  have  not  anv  account  in  history  so  far  as  I 
have  been  able  to  examine  the  subject.  It  is  true,  as  tho 
gentlemen  has  said,  that  five  hundred  years  ago  the  sub- 
ject was  introduced  into  the  English  Parliament,  and  they 
considered  it  then,  and  claimed  that  theliouse  of  Commons 
had  jurisdiction  over  this  subject  in  consequence  of  the 
law  of  Parliament,  but  how  that  law  of  Parliament 
arose,  where  it  originated,  neither  the  House  of  Lords 

nor  Mr.   ,  in  his  elaborate  report  and  argument, 

in  the  House  of  Commons  undertook  to  state.  It  arose 
from  what  they  assumed  to  be  usage,  and  if  you  go  to 
Parliament  in  order  to  determine  that  in  this  country 
then  you  would  be  obliged  to  punish  anything  as  an 
offense,  without  any  authority  whatever. 

Mr.  Nelson  read  from  the  history  of  the  British  Consti- 
tution, instances  of  punishment  iu  Eutland,  by  the  pillory 
and  by  whipping  at  the  cart's  tail,  for  trifling  offenses, 
which,  he  said,  it  the  declaration  of  the  managers  were 
correct,  would  be  impeachable  offenses.  He  continued, 
you  can  only  look  to  the  common  law  for  the  purpose 
of  ascertaiuing  the  definition  of  high  crimes  and  mis- 
demeanors. Mr  Story,  I  know,  says,  in  his  work  on  the 
Constitution,  that  in  one  case  it  was  settled  in  this 
country  that  the  term  "crimes  and  misdemeanors' * 
did  not  have  the  signification  which  I  insist  upon,  but  at 
the  same  time  he  asserts  that  there  is  a  contrariety  of 
opinion  on  this  subject  among  interpreters  of  the  Consti- 
tution, and  that  distinguished  gentlemen,  as  I  understand 
him,  does  not  regard  the  question  as  being  by  any  means 
finally  and  authoratively  settled,  so  that  in  order  to  ascer- 
tain what  are  impeachable  crimes  and  misdemeanors,  it  is 
necessary  to  go  to  the  common  law  for  adeiinition  ot  what 
is  an  impeachable  offense  in  this  country.  W  ithin  the  mean- 
ing of  the  Constitution  as  a  crime  or  misdemeanor.  You  must 
show  that  it  was  known  as  such  at  the  time  w  hen  theCon-ti- 
tutionwas  adopted; in  other  words, I  respeettullv  maintain 
that  Congress  has  no  power  to  create  a  crime  different  in 
its  nature  from  crimes  and  misdemeanors  known  and  un- 
derstood to  be  such  at  the  time  of  the  adoption  of  the  Con- 
stitution. Briclly  and  imperfectly  as  this  argument  has 
been  presented,  I  will  not  undertake  to  dwell  upon  it 
further.  I  desire,  although  it  is  not  exactly  in  the  order 
which  I  had  prescribed  for  my  remarks,  to  call  the  atten- 
tion of  the  Senate  to  some  observations  made  by  the  honor- 
able manager  who  addressed  the  Semite  yesterday  j  and 
in  order  that  there  may  be  no  misunderstanding  as  to  the 
observations  to  which  I  wish  to  call  your  attention,  I  w  ill 
read  a  paragraph  from  that  gentleman's  speech  of  yester- 
day. 

Mr.  Nelson  quoted  a  portion  of  Mr.  Boutwell's  ar- 
gument charging  that  the  President  is  a  man  of  violent 
passions  and  unlimited  ambition,  and  that  he  seeks  to 
use  subservient  and  corrupt  men  for  his  own  purposes, 
and  then  abandons  them.  And  alluding  to  his  treatment 
of  Judge  Black,  saying  that,  though  announced  as  the 
President's  counsel,  he  had  never  ap|  eared,  he  continued* 
—It  is  true,  Senators,  a  source  of  much  embarrassment 
how  to  speak  in  reply  to  the  accusations  which  have  thus 
been  preferred  against  the  President  of  the  United  States. 
It  would  Beeni.  from  tho  description  given  by  tho  honor' 
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able  manager,  that  the  very  presence  of  the  President 
would  breed  a  contagion,  as  if  almost  the  very  atmo- 
sphere of  his  presence  would  produce  death,  but  I  very  re-  i 
•pectfully  insist  on  the  statement  of  a  fact,  which  I  w  ill 
make  to  you  in  a  moment,  and  which,  I  thiuk,  is  calli  d 
for  by  a  reference  which  has  been  made  to  Judge  Black, 
to  show  that  iujustice  has  been  done,  unintentionally,  by 
fche  manager  in  the  language  he  has  used.  I  regret  that 
this  topic  has  been  introduced. 

I  am  not  aware  that  I  ever  saw  Judge  Black  in  my  life 
until  I  met  him  in  consultation  in  the  President's  Council 
Chamber,  aud  in  all  the  interviews  we  had  our  intercourse 
was  very  pleasant  and  agreeable,  and  it  is  with  feelings  of 
embarrassment  that  uuder  these  circumstances  I  deem  it 
necessary  to  say  anything  upon  this  subject  at  all ;  but  in 
order  that  you  may  Understand  what  I  have  to  say  about 
it,  I  desire  to  refer  the  Senate  to  a  brief  statement  which  I 
have  prepared,  and  which,  on  account  of  the  delicacy  of 
the  subject,  I  choose  to  put  in  writing,  and.  although  I 
have  no  had  the  time  which  I  could  have  desired  to  pre- 
pare it,  it  will  comprehend  all  the  material  facta  of  the 
case.  You  will  understand  that  I  do  not  propose  to  give  a 
full  statement,  but  a  synopsis  of  what  may  be  called  the 
Alta  Vela  case.   A  mere  outline  will  be  sufficient. 

Having  given  this  outline  of  the  facts  in  relation  to  the 
ca«e,  Judge  Nelson  proceeded  to  say  that  after  the  action 
in  the  matter  which  he  had  recited,  while  Judse  Black 
was  one  of  the  counsel  for  the  President,  he  had  an  inter- 
view with  the  respondent  in  this  case,  urging  upon  him  to 
take  action  in  reference  to  the  rights  of  citizens  of  the 
United  states  upon  that  island  and  the  sending  of  an 
armed  vessel  to  take  possession  of  it.  The  Preeident 
having  declined  to  do  so,  Judge  Black  declined  to  appear 
further  as  counsel  in  this  case.  Such,  said  he,  are  the  facts 
in  relation  to  the  withdrawal  of  Judge  Black,  aud  so  far 
as  the  President  of  the  United  States  is  concerned,  the 
"head  and  front  of  his  offending  hath  this  extent,  no 
more." 

It  is  not  necessary  that  I  should  censure  Judge  Black,  or 
make  any  imputation  upou  him  or  any  of  the  honorable 
managers.  I  have  no  reasons  to  charge  that  any  of  the 
managers  are  engaged  or  interested  in  it.  The  presump- 
tion is,  that  the  letter  which  1  lead,  which  was  signed  by 
him,  was  signed  as  such  letters  often  are,  by  members  of 
Congress  without  any  personal  interest  in  the  matter  to 
which  they  relate.  Judge  Black  thought  it  his  duty  to 
press  this  claim,  and  now  Senators,  I  ask  you  to  put  your- 
selves in  the  place  of  the  President  of  the  United  States,  if 
his  action  in  this  matter  is  made  a  subject  of  accusation 
against  him.  Ask  yourselves  how  the  President  must  feel 
in  relation  to  it.  I  am  willing  that  this  subject  should  be 
Bpread  before  the  country,  and  that  even  his  enemies 
should  understand  what  has  been  his  conduct  and  his  mo- 
tives iu  this  matter. 

I  wish  to  call  your  attention  particularly  to  the  fact, 
that  all  these  transactions  took  place  before  the  impeach- 
ment proceedings  were  commenced,  and  that  the  charges 
have  been  made  since.  Another  fact  in  favor  of  the  Presi- 
dent is,  that  while  I  do  not  make  any  implications  agaiust 
the  honororable  managers,  these  recommendations  to 
which  I  nave  referred,  were  signed  by  the  honorable  gen- 
tlemen whom  the  House  of  Representatives  have  intrusted 
with  the  duty  of  managing  the  impeachment  against  him. 
Let  me  suggest  a  single  idea  with  regard  to  the  impeach- 
ment. It  the  President  went  to  war  with  a  weak  and 
feeble  power  and  gained  an  island  it  would  seem  that  he 
did  so  in  fear  of  the  managers,  and  in  fear  of  losing  the 
high  and  valuable  services  of  Judge  Black. 

If  he  refused  to  do  what  they  called  upon  him  to  do, 
there  was  danger  that  he  would  exasperate  Judge  Black, 
and  it  was  under  these  delicate  circumstances  that  this 
question  was  presented  to  the  President.  Ho  was  between 
Scylla  and  Charbydis.  In  forming  his  determination  in 
regard  to  the  matter,  no  matter  which  w  ay  he  might  de- 
termine, his  integrity  might  be  assailed.  But  the  honora- 
ble managers  must  know  the  President  less  familiarly 
than  I  do.  if  they  supposed  that  lie  could  be  driven  or 
forced  by  any  consideration  to  do  what  he  thought  wrong. 
He  is  a  man  of  a  peculiar  disposition. 

B3'  careful  management  he  mav  perhaps  be  led,  but  it  is 
a  delicate  and  difficult  matter  to  do  that  which,  with  his 
eculiar  disposition,  no  man  under  Heaven  can  compel 
im  to  do:  go  one  inch  beyond  what  he  believes  right; 
and  although  he  knew  that  by  rejecting  this  claim  he 
might  raise  up  enemies ;  and  although  he  was  well  aware 
that  a  powerful  influence  might  be  brought  to  bear  against 
him  on  his  trial,  and  it  might  be  trumpeted  over  the  land, 
from  one  end  to  the  other,  that  Judge  Black  had  aban- 
doned him  on  account  of  his  belief  in  hia  guilt.  Although 
the  President  knew  that  a  black  cloud  would  be  raised 
against  him,  he  was  prepared  to  say  that  "though  in  that 
cloud  were  thunders  charged  with  lightning,  let  them 
burst." 

He  1  laced  himself  upon  the  principles  of  the  Constitu- 
tion, faithful  to  the  rights  of  the  people  who  had  exalted 
him  to  that  high  position,  unmindful  of  self  aud  regardless 
of  consequences,  and  he  was  determined  not  to  be  driven 
to  any  act  which  he  believed  to  be  wrong ;  determined  not 
to  use  the  whole  power  of  the  United  States  against  a  little 
leeble  power  that  had  no  capacity  to  resist.  He  was  de- 
termined not  to  be  used  as  an  instrument  in  the  hands  of 
anybody,  or  any  set  of  men  under  Heaven,  to  cany  011  a 
speculation  which  he  believed  might  be  carried  on  with 
dishonor  to  the  government  or  disgrace  to  himself,  if  he 
consented  to  be  concerned  in  it.  I  ask  you,  then,  to  weigh 
his  conduct,  toallo.v  an  impartial  judgment,  and  look  this 
statement  of  facts  in  the  face,  and  pronounce  upon  it  as 
you  have  to  pronounce  upon  this  impeachment,  w  hen  you 
come  to  look  over  the  whole  of  the  President's  conduct,  I 


think  you  will  find  that,  like  the  grave  charges  presented 
by  the  honorable  manager  yesterday,  they  will  vanish 
away,  and  "like  the  baseless  fabric  of  a  vision,  leave  not 
a  wreck  behind." 

I  trust  that  the  conclusion  of  this  trial  will  be  such  that, 
although  the  President  is  now  passing  through  the  fiery 
furnace,  and  although  he  is  for  every  act  being  called  to 
an  account,  he  fears  not  the  investigation;  he  challenges 
the  utmost  scrutiny  that  can  be  made  into  his  conduct. 
While,  as  I  have  said,  he  hurls  no  defiance  at.  the  Senate, 
and  does  not  desire  his  counsel  to  say  a  word  that  shall  be 
offensive  to  this  body,  yet  he  defies  his  enemies  as  he  al- 
ways has  done,  and  appeals  to  his  own  motives  of  purity 
and  honesty  to  vindicate  him  in  this  case,  as  in  every  other. 
Instead  of  being  a  matter  for  accusation  against  the  Presi- 
dent of  the  United  Statee,  iu  the  view  that  I  entertain  of 
it,  and  in  the  view  which  I  think  every  high-minded  man 
will  entertain,  his  conduct  will  elevate  him  a  head  aud 
shoulders  taller  in  the  e>-timation  of  every  high-minded 
man,  and  it  will  t  e  regarded  as  one  of  the  most  worthy  acts 
of  his  life,  that  he  could  not  be  coaxed  uor  driv  en  into  a 
wrong  act. 

This  "Alta  Vela"  affair  is  referred  to,  as  though  the 
President  had  done  something  wrong.  What  wrong  did  he 
do?  How  did  any  failure  result  from  Judge  Black's  re- 
fusal to  act  as  counsel?  Did  the  Preeident  discard  Judge 
Black,  and  tell  him  he  did  not  want  him  to  appear  any 
more  in  his  case?  No,  sir :  it  was  upon  his  own  voluntary 
motion  that  he  withdrew  from  the  case.  If  the  President 
has  done  him  any  injury,  he  knows  it,  but  his  counsel 
know  it  not.  I  leave  it  for  the  judgment  of  the  w  orld  to 
determine  how  much  justice  there  is  in  the  accusations 
which  are  so  strongh'  made  against  him. 

Senators— Allow  me  to  call  your  attention  to  another 
paragraph  in  the  speech  of  the  honorable  manager  w  ho 
last  addressed  you  (Mr.  Boutwell).  It  is  not  my  purpose 
or  intention  to  endeavor  to  answer  at  length  that  able 
and  carefully-prepared  argument  which  the  honorable 
manager  has  made.  I  must  leave  notice  of  that  to  those 
w  ho  are  to  folio w  me  on  the  side  of  the  President,  but 
there  is  another  paragraph,  which  reads  in  these  words: 
"Having  indulged  his  Cabinet  in  such  freedom  of  opinion 
when  he  consulted  them  in  reference  to  the  constitution- 
ality of  the  bill,  and  having  covered  himself  and  them 
with  public  odium  by  its  announcement,  he  now  vaunts* 
their  opinions,  extorted  by  power  and  given  in  subservi- 
ency, that  the  law  itself  may  be  violated  with  impunity." 

"This,"  says  the  President,  "is  the  exercise  of  my  con- 
stitutional right  to  the  opinion  of  my  Cabinet."  "I,"  says 
the  Preeident,  "am  responsible  for  my  Cabinet."  Yes,  the 
President  is  responsible  for  the  opinions  and  conduct  of 
men  who  give  such  advice  as  is  demanded,  and  give  it  in 
fear  and  trembling,  lest  they  be  at  once  deprived  of  their 
places.  "This  is  the  President's  idea  of  a  Cabinet,  but  it  is 
an  idea  not  in  harmony  with  the  theory  of  the  Constitu- 
tion." In  another  place  the  gentleman  speaks  of  the  mem- 
bers of  the  Cabinet  as  being  serfs.  "It  was  the  advice  of 
serfs  to  their  lord,  of  servants  to  their  masters,  of  slaves  to 
their  owners." 

I  desire,  Senators,  to  refresh  your  recollection,  by  call- 
ing your  attention  to  the  extract  from  the  President's 
message,  which  was  put  in  evidence  upon  the  part  of  the 
prosecution,  dated  December  12,  1867,  and  I  wish  to  state 
in  reference  to  this  message,  as  well  as  all  other  documents 
signed  by  the  President,  that  if  any  rule  of  law  is  to  ob- 
tain in  this  high  and  honorable  tribunal,  it  is  that  when 
we  put  these  documents  before  the  Senate  they  may  bo 
permitted  to  speak  as  witnesses. 

1  hey  do  not  try  to  discredit  this  document.  I  regretted 
that  we  were  not  permitted  to  introduce  certain  members 
of  the  Cabinet  to  prove  certain  statements  of  the  Presi- 
dent: yet,  upon  sober,  second  thought,  I  am  inclined  to 
the  opinion  that  probably  the  Senate  had  settled  the  ques- 
"  tion  exactly  right— that  it  v,  as  unnecessary  for  us  to  intro- 
duce members  of  the  Cabinet  or  introduce'thoir  testimony 
to  sustain  these  statements  so  long  as  they  are  not  im- 
pugned on  the  other  side.  I  will  read  the  extract  from 
page  138  of  the  reported  proceedings  :— 

"Phis  was  not  the  first  occasion  on  which  Mr.  Stanton, 
in  discharge  of  a  public  duty,  was  called  upon  to  consider 
the  provisions  of  that  law.  The  Tenure  of  Office  act  did 
not  pass  without  notice.  Like  other  acts,  it  was  sent  to 
the  President  for  approval.  As  is  our  custom,  I  submitted 
its  consideration  to  my  Cabinet  for  their  advice  upon  the 
question  whether  I  should  approve  it  or  not.  It  w  as  a 
grave  question  of  constitutional  law,  in  which  I  would,  of 
course,  relv  most  upon  the  opinion  of  the  Attorney- 
General  and  Mr.  Stanton,  who  had  once  been  Attorney- 
General." 

Nor  can  such  words  be  unnoticed  as  the  honorable  mana- 
ger has  used— "he  calls  his  serfs  around  him."  The  Presi- 
dent say6:— "Every  member  of  my  Cabinet  advised  me 
that  the  proposed  law  was  unconstitutional.  All  spoke 
without  doubt  or  reservation,  but  Mr.  Stanton's  condemna- 
tion of  the  law  was  the  most  elaborate  and  emphatic.  Ho 
referred  to  the  constitutional  provisions,  the  debates  in 
Congress,  especially  to  the  speech  of  Mr.  Buchanan  when 
a  Senator;  to  decisions  of  the  Supreme  Court,  and  to  the 
usage  from  the  beginning  of  the  government,  through 
every  successive  administration,  all  concurring  to  estab- 
lish the  right  of  removal  as  vested  by  the  Constitution  in 
the  President. 

"  To  all  these  he  added  the  weight  of  his  own  deliberate 
judgment,  and  advised  me  that  it  was  my  duty  to  defend 
the  power  of  the  President  from  usurpation,  and  to  veto 
the  law."  There  is  the  plain,  unvarnished  statement  of 
the  President  of  the  United  States,  uncontradicted  by  any 
one  at  all,  a  statement  that  we  offered  to  verify  by  the 
introduction  of  members  of  the  Cabinet  as  w  ituesECH.  We 
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offered  to  prove  that  every  word— at  least  the  substance  of 
every  word— contained  in  that  paragraph  of  the  message 
was  correct,  had  we  been  permitted  to  introduce  the  mem- 
bers of  the  Cabinet,  but  our  testimony  w  as  not  admitted; 
and  inasmuch  as  it  was  not  admitted,  since  this  message 
was  introduced  by  the  prosecution  and  we  offered  to  prove 
it,  I  assume  as  an  indisputable  fact  on  this  occasion,  that 
Mr.  Stanton,  about  whom  the  world  is  to  be  pet  on  tire 
now,  advi-ed  the  President  that  this  Tenure  of  Office  act, 
about  which  such  a  great  cry  has  been  raised  in  the  land 
was  unconstitutional,  and  that  it  was  his  duty  to  veto  it 
I  never  saw  Mr.  Stanton  to  my  knowledge,  but  if  I  were 
in  his  place,  I  think  I  would  say.  as  some  one  else  has  said, 
"Save  me  from  my  friends,  and  I  will  take  care  of  my  ene- 
mies.'' I  think  if  any  man  ever  had  reason  to  exclaim, 
"Save  me"  from  my  friends,"  Mr.  Stanton  has  had  reason 
to  do  so,  and  to  exclaim,  "Save  me  from  the  disgrace  to 
any  independent  officer  of  the  low,  mean,  debased,  merce- 
nary motives  by  which  such  an  officer  may  be  influenced. 
But  as  it  is  a  sort  ot  a  family  quarrel,  I  will  not  interfere 
any  further,"  One  other  thing  in  regard  to  Mr.  Stanton; 
I  will  show  you  that  before  he  advised  the  President  that 
this  law  was  unconstitutional,  he  advised  him  on  another 
matter  which  does  not  stand  in  the  category  of  his  opinions 
as  a  member  of  President  Johnson's  Cabinet. 

On  the  3d  of  March,  1865,  Mr.  Stanton  addressed  a  letter 
to  his  Excellency,  Andrew  Johnson,  Vice  President  elect, 
in  which  he  says  that  the  War  Department  had  learned 
with  admiration  the  firmness  and  laithfulness  with  which 
he  had  discharged  his  duties  as  Military  Governor  of  Ten- 
nessee, and  that  his  noble  and  patriotic  services  were  duly 
appreciated,  and  congratulating  him  on  being  called  from 
the  arduous  and  trying  duties  which  he  had  so  honorably 
performed,  to  the  safe  and  easy  duties  of  civil  life,  assur- 
ing him  that  he  was  about  to  assume  the  duties  of  Vice 
President  at  the  close  of  a  period  of  unparalleled  trial,  after 
having  brought  peace  and  safety  to  his     n  State. 

Three  short  years  have  elapsed  sine*  the  letter  by  Mr. 
Stanton  indorsing  the  President  of  the  United  States  was 
wiirten.  I  have  referred  to  it  for  the  purpose  of  showing 
you  that  when  I  spoke  of  the  services  ot  the  President,  I 
was  only  speaking  in  regard  to  matters  for  which  at  that 
time  he  received  the  high  encomium  of  Mr.  Stanton— for 
services  in  behalf  of  the  Union  for  which  he  had  not  hesi- 
tated to  expose  even  his  own  life. 

It  is  hardly  conceivable  that  in  the  short  period  of  three 
years  a  gentleman  of  w  horn  the  Secretary  of  War  spoke  in 
nigh  terms  of  commendation,  which  I  have  read  to  3*011, 
should  become  the  monster,  the  tyrant,  the  usurper,  the 
wicked  man,  whom  he  is  represented  to  be  upon  the  other 
side.  Mr.  Stanton  runs  through  this  whole  trial.  He  is,  I 
believe,  in  eight  of  the  eleven  articles  of  impeachment.  His 
name  is  almost  everywhere,  and  you  have  him  in  two  rela- 
tions. First,  as  indorsing  the  President,  in  the  words 
which  I  have  read  to  you,  and  also  indorsing  the  Presi- 
dent's action  when  the  Civil  Tenure  bill  was  passed,  in 
March,  1867,  and  if  a  difference  of  opinion  grew  up  after- 
wards, aijd  unkind  feelings  existed  between  them,  and  if 
tin  ;  ■  was  a  loss  of  confidence  on  the  part  of  the  President, 
and  if  their  relations  towards  each  other  became  less  har- 
monious than  they  had  been  before,  all  I  have  to  say  about 
it  is  that  it  furnishes  no  ground  of  impeachment ;  hone  in 
the  world;  nor  should  it,  in  the  slighest  degree,  affect  his 
character  or  motives. 

There  is  one  other  thing,  before  I  resume  the  considera- 
tion of  the  various  articles  of  impeachment,  that  1  desire. 
Senators,  to  call  your  attention  to,  and  that  is  this  same 
proceeding  which  was  had  in  the  House  of  Representa- 
tives upon  the  subject  of  impeachment.  I  know  not  how 
it  strikes  the  minds  of  Senators,  nor  how  it  impresses  the 
minds  of  the  people  of  the  country  ;  but  one  of  the  strangest 
of  tilings  in  the  history  of  our  government  is  that  these  ar- 
ticles of  impeachment  should  be  gotten  up  against  the 
President  alter  twelve  months'  examination  of  this  mat- 
ter, and  that  charges  against  him,  of  which  I  will  speak 
after  a  while,  should  be  founded  upon  acts  that  were  done 
in  reference  to  the  Thirty-ninth  Congress. 

Is  it  not  passing  strange  that  if  the  President  was  guilty 
of  the  acts  charged  against  him,  and  if  he  has  done  acts 
worthv  of  impeachment,  that  the  Thirty-ninth  Congress 
took  no  notice  of  it;  and  that  after  that  Congress  is  de- 
funct, passed  out  of  existence,  its  memory  and  name  gono 
into  history,  is  it  not  strange  that  another  Congress  should 
take  up  offenses  against  that  (Jongress  and  make  them 
matters  of  grave  accusation  against  the  President?  One 
of  the  charges  presented  against  him  by  the  House  of  Re- 
presentatives is,  that  he  has  been  guilty  of  an  intent  to 
subvert  the  government  of  the  United  States.  [Reading 
the  first  article  of  impeachment.]  The  fact  is,  if  my  me- 
mory serves  me  aright,  and  I  have  not  been  misinformed, 
the  I louse  of  Representatives,  when  they  considered  these 
articles  referred  to— 

The  Chief  Justice  was  compelled  to  call  the  Senate  to 
order,  as  it  was  impossible  to  hear  the  speaker  on  account 
of  the  conversation  in  the  hall  and  galleries. 

Mr.  NELSON,  resumed:— The  House  of  Representatives 
refused  to  entertain  these  articles  of  impeachment  against 
the  President  by  a  solemn  vote,  and  if  there  were  any  law 
in  this  tribunal,  as  the  gentlemen  say  there  is,  not  unless 
it  be  that  law  of  Parliament  which  they  rely  upon,  and 
v  hich  amounts  -to  no  law  at  all.  If  there  was  law  here, 
or  any  application  of  law  by  analogy  of  the  law,  I  would 
avail  myself  of  the  doctrine  of  estoppel,  which  was  so 
learnedly  expounded  by  one  of  the  learned  managers,  and 
1  would  insist  that  the  House  of  Representatives,  with  all 
due  reference1  and  respect,  after  having  voted  down  this 
charge  that  the  President  had  slandered  and  maligned  the 
Congress  of  the  United  States  were  stopped  making  any 
accusation  of  that  kind  against  the  President  now. 


But  I  hope  I  may  gay,  without  offense,  that  still  the 
Senate  ot  the  I  nited  States,  sitting  here  as  a  judicial 
tribunal,  can  look  to  the  circumstances  under  which  those 
charges  wer-  preferred*,  without  any  disrespect  whatever 
to  the  House  ot  Representatives ;  and  w  hen  you  go  to  the 
circumstances  under  which  these  charges  of  impeachment 
were  preterred,  you  have,  at  least,  evidence  that  they  were 
done  without  auv  great  amount  of  deliberation  in  the 
House,  and  possibly  under  the  influence  of  that  excite- 
ment which  great  assemblies,  as  well  as  private  indi- 
viduals, are  liable  to  experience,  and  which  this  assembly 
of  grave,  reverend  aignors.  who  are  impanelled  here  under 
the  Constitution,  mav  look  upon  and  must  regard  in  con- 
sidering the  facts  in  the  case. 

W  hen  articles  of  impeachment  were  presented  against 
Warren  Hastings,  in  England,  they  were  the  subject  of 
long  and  anxious  debate  in  the  Parliament  before  they 
were  presented;  and  Senators,  I  maintain  that  it  is  your 
province  and  your  duty  to  look  to  this  fact,  and  not  to 
give  the  same  importance  to  accusations  made  under 
more  careful  deliberation,  especially  when  the  H'.use 
of  Representatives  had  a  short  time  before  acquitted 
the  President  of  a  large  number  of  the  charges  pre- 
sented against  him.  In  the  unanimous  report,  presented 
by  the  committee  under  these  circumstances,  it  will  be  no 
disparagement  to  the  House,  no  disparagement  to 
ourselves  to  look  at  the  fact  that  these  charges 
were  hastily  drawn  up,  and  if  upon  a  sober  vie  w  of  the 
facts  j-ou  should  believe  that  these  charges  came  to  you  in 
at  least  a  questionable  shape,  so  far  as  the  circumstances 
under  which  they  were  adopted  are  concerned,  it  will  be 
no  reflection  upon  the  House  should  you  so  decide,  any 
more  than  it  would  were  a  private  individual  only  con- 
cerned. As  the  House  of  Representatives  is  composed  of 
men  of  flesh  and  blood  like  yourselves,  I  trust  they  will 
consider  it  no  disparagement  to  say  that  they  were  acting 
under  the  impulse  of  teeling,  and  what,  upon  second  sober 
thought,  they  would  not  do  over  again. 

We  all  know  human  nature  well  enough,  at  least  in  our 
own  persons  and  characters,  to  know  that  when  we  act  in 
passion,  in  hate  or  in  excitement,  we  are  apt  to  do  things 
which,  upon  reflection,  we  have  reason  to  regret.  And 
these  actions,  while  they  are  in  a  great  measure  excusable 
on  account  of  the  haste  and  passion  in  which  they  are 
committed,  yet  thev  are  actions  which  do  not  command 
the  same  power  and  influence  in  society  that  they  would 
do  it  they  were  the  result  of  grave  and  careful  considera- 
tion. 

Now,  Senators,  1  will  have  to  call  your  attention  to 
these  different  articles  of  impeachment,  though  it  is 
rather  a  disagreeable  thing  to  treat  this  mill-horse  round, 
and  take  them  up  one  by  one,  and  make  brief  comments 
upon  them,  as  it  is  my  purpose  to  do,  though  I  kuow  tiie 
subject  is  becoming  stale  and  weary,  not  onlv  to  the 
Seuate  but  to  thos.;  who  gather  around  to  hear  this  inves- 
tigation. \  et  1  cannot,  in  accordance  with  my  sense  of 
duty  in  this  case,  take  my  seat  until  I  offer 
some  consideration  to  the  Senate  on  each  oue 
of  the  articles  of  impeachment,  although  it 
must  necessarily  become,  to  some  extent,  a 
tedious  business,  yet  I  do  so  because,  Senators,  if  vou  fol- 
low the  precedents  of  other  cases,  you  will  be  required  to 
vote  upon  each  one  of  these  articles  separately,  and  will 
have  to  form  your  judgments  and  opinions  on  each  in  a 
separate  way.  Now,  in  regard  to  the  first  article  of  im- 
peachment, it  may  not  be  out  of  place  to  look  to  that  ar- 
ticle as  it  is  presented,  and  to  state  very  briefly  the  article 
itself.  I  do  not  propose  to  go  through  all  the  verbiage  of 
that  article,  nor  to  repeat  all  that  is  said  in  the  ans  .\  er, 
but  the  principal  features  of  it  are  these:— 

The  Speaker  here  quored  the  article  in  substance,  and 
the  answer  of  the  President  thereto,  and  then  continued:— 

Now,  one  word  or  one  thought,  Senators,  before  enter- 
ing upon  the  consideration  of  this  first  article,  which  I 
conceive  is  applicable  to  all  the  articles.  Indeed,  much  of 
what  we  have  to  say  on  the  first  article  applies  to  all  the 
other  articles,  and  involves,  to  some  extent,  a  necessary 
repetition,  hut  I  shall  endeavor,  as  far  as  I  can.  to  avoid 
such  repetition.  Now  all  these  articles  of  impeachment, 
or  nearly  all  all  of  them,  charge  a  removal. 

If  you  follow  the  precedents  of  trials  of  impeachment 
which  we  have  already  had  in  the  United  States,  and 
especially  if  you  follow  the  decisions  on  the  British  Par- 
liament, there  ought  to  be  something  substantial  in  the 
asticles  that  are  preferred  against  a  man.  Now,  what  is 
it  that  is  provided  for  by  the  Civil  Tenure  bill?  Why,  it  is 
removal  of  a  person,  and  that  is  what  is  charged  in  each 
one  of  what  I  may,  for  waut  of  better  work,  call  the 
"counts"  of  this  indictment. 

Now,  Senators,  if  you  follow  the  law,  and  the  rules  of 
law  that  have  been  adopted  in  other  cases,  and  look  to 
them  as  beine  a  precedent  to  some  extent,  although  not 
binding  and  obligatory  to  all  intents  and  purposes  as 
judicial  procedures,  what  is  the  familiar  rule  of  the  law? 
There  is  not  a  judge  or  lawyer  in  this  Senate  who  does 
not  know  that  in  everj-  law  book  that  has  been  written 
for  two  hundred  years,  a  distinction  is  taken  between  a 
crime  and  an  attempt  to  commit  a  crime.  The  distinction 
is  just  as  broad  and  wide  as  Pennsylvania  avenue? 

Why,  according  to  statutory  regulations  almost  every- 
where, and  even  according  to  the  common  law,  murder  is 
one  thing,  and  an  attempt  to  commit  murder  is  another 
and  a  different  thing.  Burglary  is  one  thing,  and  an  at- 
tempt to  commit  that  offense  is  another  and  a  different 
thing.  Now  I  ask  with  all  earnestness  of  this  Senate,  as 
lawyers  and  judges,  if  the  doctrine  contended  for  by  the 
learned  managers  be  the  true  doctrine,  that  the  civil 
Tenure  bill  iB  constitutional,  and  that  the  President  has 
no  power  to  remove  except  with  the  advice  and  consent  of 
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the  Senate,  then,  Senators,  I  ask  you  how  is  it  that  the 
President  can  be  found  guilty  of  removing  Mr.  Stanton 
from  otiice? 

Taking  the  premises  of  the  honorable  gentleman  to  he 
correct,  when  there  was  no  removal  at  all,  but  there  was 
an  attempt  to  remove ;  there  is  no  sort  of  doubt  but  there 
was  no  removal  from  otiice  at  all;  and  vou  do  not  bring 
it  within  the  Civil  Tenure  bill  unless  you  have  a  case  of 
removal.  It  is  not  a  cate  of  removal,  but,  if  their  con- 
struction be  true,  it  is  a  case  of  an  attempt  to  remove  a 
person  from  oftice ;  so  that  it  is  impossible  for  the  honora- 
ble managers  to  escape  the  dilemma  which  the  nature  of 
their  case  places  them  in  on  the  first  count. 

I  desire  to  maintain  briefly  three  propositions.  First, 
that  the  Tenure  of  Otiice  bill  is  unconstitutional  aud  void. 
Second,  that  if  the  civil  Tenure  of  Office  bill  is  not  uncon- 
stitutional, it  does  not  embrace  such  a  case  as  the  removal 
of  Mr.  Stanton  ;  and  third,  if  both  these  propositions  are 
erroneous,  that  the  President  acted  with  a  laudable  and 
honest  motive,  and  is  therefore  not  guilty  of  any  crime  or 
misdemeanor. 

On  the  first  proposition  as  to  the  unconstitutionality  of 
the  Civil  Tenure  of  Ollice  bill,  as  it  has  not  been  done  al- 
ready in  behalf  of  the  President,  I  avail  myself  of  the  oc- 
casion to  remind  you  of  certain  things  which  occurred  in 
the  debates  of  17^9,  although  I  know  they  are  familiar, 
probably,  to  every  Senator  I  address,  yet  I  regard  these 
things  as  material  and  important  to  our  line  of  defense, 
and  at  the  risk  of  wearying  the  patience  of  the  Senate,  I 
must  ask  the  privilege  of  presenting  briefly  the  views  I  en- 
tertain on  that  subject. 

In  the  House  debate  which  occurred  on  the  16th  of  June, 
1779,  on  the  bill  for  establishing  an  Executive  Department, 
to  be  denominated  the  Department  of  Foreign  Affairs,  Mr. 
White  moved  to  strike  out  the  words  "to  be  removable 
from  oftice  by  the  President  of  the  United  States."  He 
advocated  this  because  the  Senate  had  the  joint  power  of 
appointment.  Did  views  were  sustained  by  Mr.  Smith,  of 
South  Carolina;  .Mr.  Huntington,  Mr.  Sherman,  Mr.  Jack- 
son, Mr.  Gerry  and  Mr.  Livermore,  and  were  oppesed  by 
Messrs.  Demon,  Ames  and  others,  as  is  shown  in  Seatou's 
Debates,  vol.  1,  pp.  473  to  608. 

Mr.  Madison  said,  in  that  debate,  it  was  'evidently  the 
intention  of  the  Constitution  that  the  first  magistrate 
should  be  responsible  for  the  Executive  Department,  and 
that  so  far,  therefore,  as  we  do  not  make  the  officers  who 
are  to  aid  him  in  the  duties  of  that  department  responsi- 
ble to  him,  he  is  not  responsible  to  the  country,  basing  his 
argument  mainly  on  the  constitutional  provision  that 
the  Executive  power  shall  be  vested  in  the  President. 

Mr.  Sedgu  ick  said  if  expediency  is  at  all  to  be  con- 
sidered, gentlemen  will  perceive  that  this  man  is  as  much 
an  instrument  in  the  hands  of  the  President  as  the  pen  is 
the  instrument  of  the  Secretary  in  corresponding  with 
foreign  courts.  If,  then,  the  Secretary  of  Foreign  Affairs 
is  the  mere  instrument  of  the  President,  we  would  sup- 

Sose,  on  the  principle  of  expediency,  this  officer  should  be 
ependent  upon  him. 

1  say  it  would  be  absurd  in  the  highest  degree  to  continue 
such  a  person  in  office  contrary  to  the  will  of  the  Presi- 
dent, who  is  responsible  that  the  business  be  conducted 
with  proprit  tv- and  for  the  general  interest  of  the  nation. 
Upon  that  debate  I  merely  suggest  that  it  states  plainly 
the  affair  as  it  exists  between  the  President 
and  Mr.  Stanton,  and  as  this  debate  occurred 
soon  after  the  adoption  of  tfce  Constitution,  and  that 
Beveral  gentlemen  who  had  participated  in  the  formation 
of  the  Constitution— among  them  Mr.  Madison,  one  of  the 
ablest  men  who  ever  wrote  on  this  subject,  not  even  ex- 
cepting Alexander  Hamilton— also  took  part  in  this  de- 
bate. We  must  give  it  the  highest  consideration,  and 
if  there  is  to  be  anything  in  the  doctrine  of 
the  law,  which  is  applied  to  every  other  case,  that  when 
a  decision  of  a  legal  question  is  made,  that  decision  should 
stand ;  and  if  there  be  anything  in  the  doctrine  of  State 
decisions.  I  maintain,  Senators,  that  an  opinion  which,  so 
far  as  1  know,  has  never  been  controverted  at  any  time 
except  during  the  time  of  Andrew  Jackson,  and  an 
opinion  which  has  stood  for  nearly  eighty  years,  is  not  an 
authority,  then  I  can  conceive  of  nothing  that  is  sufficient 
to  betaken  as  a  precedent. 

If,  according  to  the  English  law,  a  man  is  protected  in 
his  real  estate  after  sixty  years'  possession,  and  if,  as  in 
my  own  State,  seven  years'  adverse  possession  gives  a  good 
title,  why  may  we  not  argue,  and  argue  with  proprietv, 
before  the  American  Senate,  that  this  question  was  settled 
eighty  years  ago,  and  when  the  decision  has  never  been 
controverted  until  the  present  time,  except  on  the  occasion 
to  which  I  have  referred,  I  do  maintain.  Senators, 
as  earnestly  as  I  am  capable  of  maintaining,  any 
proposition,  that  that  decision  is  an  authoritative  conclu- 
sion, and  is  on  principle  binding  and  obligatory  on  this 
Senate,  and  that  you  must  follow  it  on  the  same  principle 
that  judges  are  in  the  habit  of  following  judicial  deter- 
minations in  reference  to  the  rights  of  property  which  have 
been  long  acquiesced  it,  and  have  become  principles  of  I 
law. 

Mr.  Nelson  then  went  on  to  quote  the  argument  made  by  i 
Mr.  Sedgwick,  in  the  debate  in  the  House  of  Representa- 
tives, in  1789,  when  the  subject  of  the  President's  power 
to  remove  civil  officers  was  under  discussion,  in  which  ar- 
gument Mr.  Sedgwick  had  stated  many  of  the  reasons 
why  the  power  of  removal  must  be  left  in  the  President. 
Among  those  reasons  were  the  following :— That  the 
President  might  be  fully  convinced  of  the  moral  or 
mental  unfitness  of  the  person  to  hold  hi?  position,  but 
could  not  in  one  case  out  of  ten  bring  sufficient  evidence 
thereof,  before  the  Senate;  that  under  those  circumstances 
it  would  be  w rong  to  saddle  such  an  officer  upon  the  Presi- 


dent against  his  will,  and  that  the  President  could  not  be 
held  responsible  unless  he  had  control  over  the  officer. 

Never,  said  Mr.  Nelson,  had  more  sensible,  remarks  fal- 
len from  the  lips  of  mortal  man  than  those  observations  of 
Mr.  Sedgu  ick.  and  they  are  as  descriptive  as  it  is  possible 
for  language  to  be,  of  the  circumstances  under  which  the 
removal  of  Mr.  Stanton  occurred. 

Mr.  Nelson  went  on  to  quote  still  further  from  the  same 
debate,  and  then  referred  the  Senate  to  the  remarks  of 
Chancellor  Kent  and  of  Judge  Story  on  the  same  subject. 

Thus  we  see,  said  he,  that  although  the  Fedcralixt  op- 
posed the  power  of  removal,  Mr.  Madison  and  Judges 
Kent  and  Story  regarded  it  as  firmly  settled  and  estab- 
lished. If  authority  is  worth  anything,  if  the  opinions  of 
two  of  the  ablest  judges  of  this  country  are  worth  anything, 
I  maintain  that  it  follows  inevitably  that  the  Civil  Tenure 
bill  is  unconstitutional,  and  that  the  President  was  j  ustified 
in  exercising  his  veto  power  against  it.  Whether  or  not 
that  view  of  the  case  be  correct,  there  is  still  auother  view 
of  it. 

If  the  President  was  wrong,  if  he  was  erroneously  ad- 
vised by  his  Cabinet,  if  he  came  to  an  improper  conclusion, 
if  the  view  taken  by  counsel  on  the  subject  be  incorrect, 
still  the  argument  is  pertinent  aud  appropriate  as  to  the 
question  of  intention 

I  respectfully  ask  whether  the  Senate,  sitting  as  judge, 
cannot  rely  with  the  greatest  confidence  on  the  opinion  of 
the  two  most  eminent  jurists  whom  our  country  has  pro- 
duced—Kent  and  Story.  They  are  names  as  familiar  to 
every  judge  and  ever\r  lawyer  in  the  United  States  as 
household  words.  Aud  not  here  alone  are  those  names 
ditinguished.  In  Westminster  Hall,  in  that  countrv  from 
which  we  borrowed  our  law,  the  names  of  Kent  and  Story 
are  almost  as  familiar  as  they  are  in  the  chamber  where 
your  Honor  presides  as  Chief  Justice  of  the  United  States, 
Their  words  are  quoted  bv  British  judges,  by  British 
lawyers,  by  text  writers,  and  no  two  names  in  English  or 
American  jurisprudence  stand  higher  than  the  names  of 
those  two  distinguished  men.  If  they  are  not  sufficient 
authority  to  satisfy  the  minds  of  the  Senate,  as  they  pro- 
bably could  not  be  in  view  of  its  action  hitherto  on  the 
subject  that  the  Civil  Tenure  law  is  unconstitutional,  yet 
I  ask  you,  Senators,  if  the  views  of  two  such  distinguished 
men  as  these,  might  not  well  guide  the  action  of  the  Presi- 
dent of  the  United  States,  and  relieve  him  from  the  crimi- 
nality imputed  to  him  in  these  articles  of  impeachment? 
1  hope  you  will  allow  me,  Senators,  to  call  your  atten- 
tion to  some  other  opinions  on  this  subject.  Appoint- 
ments to  and  removals  from  oflice  have  been  the  subject 
of  investigation  in  various  forms  by  the  Attorney-General 
of  the  United  States.  I  know  that  the  learued  manager 
(Mr.  Butler),  when  he  came  to  speak  of  the  opinion  of  the 
Attorney-General,  said  that  after  the  office  became  politi- 
cal, he  did  not  consider  it  a  matter  of  any  great  importanco 
to  quote  these  opinions.  No  one  is  more  skilled  than  that 
gentleman  in  the  management  of  a  case.  I  will  do  him  the 
justice  to  say,  although  I  do  not  exactly  agree  with  him 
in  his  notions  about  the  decency  and  propriety  of  speech, 
that  I  have  hardly  ever  seen  a  gentleman  who  managed 
a  cape  with  more  skill  and  art  and  ability  that  he  had  done 
for  the  prosecution. 

With  that  astuteness  which  distinguished  him,  he  pa=sed 
over  the  opinions  of  the  Attornev-General  with  the  remark 
I  have  referred  to.  I  had  a  slight  suspicion  that  posfcibly 
the  authority  of  the  Attorney-General  might  not  be  just 
exactly  the  kind  of  authority  which  gentlemen  wanted, 
and  so,  although  I  did  not  know  much  on  the  subject,  I 
concluded  I  would  look  at  those  opinions  of  the  Attorney- 
General,  and  I  will  state  to  you  what  I  have  learned  from 
the  .-light  examination  I  have  given  them ;  I  maintain  that 
in  the  proper  construction  of  the  act  of  1789  it  is  a  matter 
of  perfect  indifference  whether  the  P-esident  is  advised  by 
the  particular  Attorney-General  who  may  belong  to  the 
Cabinet  in  reference  to  any  particular  act.  1  maintain 
that  the  opinions  delivered  by  the  Attorney-General  are 
in  the  nature  of  the  judicial  decisions. 

I  do  not  say  they  are  to  all  intents  and  purposes  judicial 
decisions,  but  in  the  view  which  I  entertain  of  the  act  of 
1789, 1  insist  that  they  should  be  as  operative  and  effectual 
in  this  high  and  honorable  court  as  judicial  decisious  are 
in  the  court  over  which  your  Honor  presides.  Why  do  I 
say  so?  Unless  I  have  misread  the  Constitution  of  the  United 
States,  there  is  no  provision  there  declaring  that  the  deci- 
sion of  the  Supreme  Court  of  the  United  States  shall  be 
final,  and  conclusive,  and  authoritative  in  questions  of 
law.  The  framers  of  the  Constitution  assumed  that  there 
was  a  certain  state  of  things  in  existence  at  the  time  they 
made  it;  they  assumed  that  the  historv  of  Engli-h 
jurisprudence  would  bo  known  to  the  American 
Senators.  In  other  words  they  assumed  that  there 
was  and  would  continue  to  be  a  certain  amount  of 
knowledge,  and  information,  and  reformation  in  the  world. 

It  was,  therefore,  unnecessary  for  them  to  put  in  the 
Constitution  that  the  decision  made  by  the  Supreme  Court 
of  the  United  States  would  be  binding.  They  knew  that 
the  practices  of  English  judges  had  been  for  years  to  re- 
gard a  decision  by  a  judicial  tribunal  in  a  case  carefully 
considered,  and  especially  where  it  had  stood  for  any 
length  of  time  unreversed,  as  au  authority  from  which  it 
was  not  safe  in  administration  of  the  law  to  depart. 

Now  the  argument  that  I  make  is,  that  while  the  Con- 
stitution of  the  United  States  does  not  specify  that  the  de- 
cision of  judges  shall  have  all  the  force  of  authority  in  the 
land,  any  more  than  it  does  in  reference  to  the  opinions  of 
the  Attorney-General,  yet  on  any  fair  construction,  or  any 
fair  legal  intendment,  I  argue  that  under  the  act  of  1789, 
the  opinions  of  the  Attorney-General  may  be  regarded  by 
the  President,  and  by  all  others  who  have  anything  to  do 
with  that  opinion  as  a  valid  authority,  and  should  be  sufii. 
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cient  to  justify  his  action  in  any  given  case  that  might  be 
covered  bv  that  opinion. 

The  act  of  September  24.  1788,  provides  that  there  shall 
be  appointed  an  Attorney-General  of  the  United  States, 
whose  duty  it  shall  be  to  prosecute  and  conduct  all  cases 
in  the  Supreme  Court  in  which  the  United  States  are 
concerned,  and  to  give  his  advice  and  opinion  of  ques- 
tions of  law,  when  required  by  the  head  of  any  ot  the 
departments  touching  matters  connected  with  their  re- 
spective departments. 

Take  the  two  provisions  together— the  provision*  in  the 
Constitution  that  the  President  may  call  on  these  officers 
for  advice  and  information,  and  the  provision  in  the  act 
of  1789,  that  he  may  call  on  the  Attorney-General  for  ad- 
vice and  opinion— then  I  maintain,  Senators,  that,  when 
opinions  have  been  given  in  cases  like  the  one  under  con- 
sideration, those  opinions  are  in  the  nature  of  judicial 
opinions,  and  are  a  perfect  shield  and  protection  to  the 
President,  if  he  can  bring  his  act  in  that  particular  case 
Within  the  spirit  and  meaning  of  them. 

Mr.  Nelson  referred  to  the  opinions  of  Attorney-General 
"Wirt,  Attorney-General  Berrv,  Attorney-General  Legare, 
Attorney-General  Nelson,  Attorney -General  Crittenden, 
and  Attorney- General  Speed,  on  several  points  having 
more  or  less  affinity  with  the  question  of  the  power  of  re- 
moval and  appointments.  I)  reference  to  Mr.  Speed,  he 
said  that  gentlemen  stood  very  high  in  some  quarters  of 
the  United  States,  and  his  opinion  was  entitled  to  much 
weight  in  those  quarters. 

Senator  CONKLING  asked  whether  the  opinion  of  Mr. 
Speed  was  published  in  the  volumes  of  opinions  of  the  At- 
torny- General? 

Mr.  NELSON  said  it  was  net,  but  that  he  had  a  certified 
copy  of  it,  and  proceeded  to  read  an  extract  from  the 
opionion,  as  follows:— 

nTt  is  his  duty  (meaning  the  President)  to  do  all  that  he 
has  the  power  to  do  when  occasion  requires  the  exercise  of 
authority.  To  do  less  on  such  an  occasion  would  be  %>ro- 
lanto  to  abdicate  his  high  office.  The  Constitution  is  the 
supreme  law— a  law  superior  and  paramount  to  any  other. 
If  any  law  be  repugnant  to  the  Constitution  it  is  void." 

This,  said  Mr.  Nelson,  bears  not  onlv  upon  the  Civil 
Tenure  bill,  but  it  is  square  up  to  all  the  questions  which 
the  gentlemen  on  the  other  side  have  argued  in  connec- 
tion with  it.  Here  is  advice  given  to  the  President  by  a 
man  on  whose  judgment  he  had  a  right  to  rely ;  for,  be  it 
known  to  you,  the  President  of  the  United  States  is  not 
himself  a  law3'er.  He  never  studied  the  legal  profession, 
and  has  no  claim  or  pretensions  to  know  anything  about  it. 
In  the  discharge  of  his  oHicial  duties  he  has  a  right  to  con- 
sult the  legal  advisers  who  are  given  to  guide  and  direct 
him  on  questions  of  law  by  the  Constitution  of  the 
country  and  by  the  act  of  1789,  and  when  he 
finds  an  opinion  on  file  in  his  office,  or  recorded  in  any  re- 
ported volume  of  the  opinions  of  the  Attorney-General's, 
and  when  he  acts  upon  that  opinion  it  must  protect  him 
against  the  imputation  of  unlawful  or  improper  motives. 
And  now,  Mr.  Chief  Justice,  if  you  see  fit,  in  the  discharge 
of  your  duty,  to  comply  with  the  respectful  request  to  you 
to  deliver  an  opinion  upon  any  legal  question  involved  in 
this  case,  I  most  respectfully  ask  you  to  consider  this 
opinion  of  Attorney-General  Speed,  and  to  say  that  it  is 
sound  law.  Allow  me  to  call  attention  to  the  closing  sen- 
tence of  that  opinion,  which,  I  think,  is  the  very  essence  of 
the  law  itself.  It  is  as  follows  :— 

"But  before  such  a  case  arises,  and  in  the  absence  of  an 
unauthoritative  exposition  cf  the  law  bv  the  Judicial  De- 
partment, it  is  equally  the  duty  of  the  officer  holding  the 
executive  powers  of  the  government  to  determine  for  the 
purpose  of  his  conduct  and  action  as  well  as  the  operation 
of  conflicting  laws  the  unconstitutionality  of  any  law." 

This,  continued  Mr.  Nelson,  is  the  opinion  of  an  Attor- 
ney-General who  is  not  a  member  of  Mr.  Johnson  Cabi- 
net, not  a  serf  of  the  President's,  who  gave  his  opinion  be- 
fore the  present  incumbent  came  into  ollice. 

There  is  his  opinion,  placed  on  record  in  one  of  the  de- 
partments of  the  government,  to  stand  there  and  to  stand 
forever,  so  far  as  the  opinion  of  any  one  will  go,  to  guide 
the  highest  executive  officer  of  the  government-  It  de- 
clares that  if  a  law  is  unconstitutional  in  the  view  of  the 
President  it  is  no  law  at  all,  and  he  is  not  bound  to  follow  it. 
It  declares  that  the  President  has  the  richt,  in  the  absence 
of  any  judicial  exposition,  to  construe  the  law  for  himself. 
I  need  not  tell  the  Senate  that  that  is  no  new  doctrine. 
Why,  Senators,  within  your  day  and  mine,  we  all  recol- 
lect an  executive  ollicer  of  the  United  States— a  man  of 
strong  will,  a  man  not  possessing  anv  great  advantages 
of  education  or  of  mental  culture,  but  still  a  man  of  strong 
intellect,  and  of  a  determination  just  as  Btrong  as  his  in- 
tellect; we  all  recollect  Andrew  Jackson,  a  name  which 
wns  once  potent  in  the  United  States.  No  name  was  ever 
more  powerful  in  this  government  from  'the  time  of  its 
foundation  to  tho  present  than  the  name  of  Andrew  Jack- 
Bon."There  were  giants  in  those  days."  When  Andrew  Jack- 
son was  at  the  head  of  the  United  States  he  exercised  his 
powers  of  removal.  His  right  to  do  so  was  called  in  ques- 
tion by  Home  of  tho  ablest  men  that  ever  stood  within  the 
Senate  of  tho  United  States.  It  was  discussed,  and  learn- 
edly discussed,  yet  ho  persevered  in  his  determination 
of  the  power  and  authority  of  tho  President  of  tho 
United  States  to  remove  from  ollice,  and  to  make  appoint- 
ments. A  resolution  was  introduced  into  the  Senate,  I  be- 
lieve, in  reference  to  tho  removal  of  Mr.  Duane,  to  the 
effect  that  the  President  of  tho  United  States,  in  his  late 
proceedings,  had  violated  tho  Constitution.  That  resolu- 
tion passed  tho  Senate.  A  gentleman  who  is  now  no 
more,  but  whose  name  is  well  known  in  the  political  his- 
tory of  the  United  States  (Mr.  Benton),  took  up  tho  sub- 
ject. I  have  not  referred  to  tho  hiatory  of  tho  debate  with 


sufficient  accuracy  to  tell  you  how  long  it  was  that  he  con- 
tinued to  agitate  the  question.  Mv  own  recollection  is, 
that  it  it  was  for  several  years,  and  I  remember,  as  the  Se- 
nators will  remember,  the  remarkable  expression  which 
Mr  Benton  used :— "Solitary  and  alone,"said  he,  "I  Bet  this 
ball  in  motion." 

He  determined  that  that  resolution  censuring  the  action 
of  the  President  should  be  expunged  from  the  records  of 
the  Senate.  He  debated  it  time  and  again  with  tremedoua 
energy  and  fervor  until  at  last  tiie  resolution  was  ex- 
punged lrom  the  records  of  the  Senate  ot  the  United 
States,  and  that  is  the  latest  record  we  have  in  favor  ot 
the  power  removal.  So  far  as  that  action  of  the  Senate  of 
the  United  States  goes,  it  is  in  favor  of  the  power  and  au> 
thonty  for  which  I  have  argued.  There  are  two  other 
subjects  to  which  I  deside  to  bring  your  attention  in  this 
connection.  But  let  us  see  first  how  far  we  have  pro- 
gressed in  the  argument.  I  have  shown  you  the  opinions 
of  Mr.  Madison  and  Mr.  Sedgwick,  and  others  in  the  de- 
bate of  1789.  I  have  shown  you  the  opinions  of  Judges 
Kent  and  Story,  two  of  our  ablest  American  commenta- 
tors. 

I  have  shown  you  the  opinions  of  Attornev-Generals 
eminent  in  their  profession,  and  standing  high 'in  the  con- 
fidence of  the  country.  I  have  shown  you  the  action  of 
the  American  Senate  in  the  expunging  resolution.  I  thus 
present  to  you  w  hat  I  may  call  in  the  language  of  Judge 
Story,  an  unbroken  current  of  authority  in  favor  of  the 
proposition,  that  not  only  is  the  Civil  Tenure  bill  unconsti- 
tutional, but  that  the  President  has  the  right  to  remove 
from  office,  which  he  claim 8  in  his  answer;  and  I  main- 
tain, Senators,  that,  whether  he  was  right  or  n  rong,  this 
current  of  authority  for  eighty  years  is  sufficient  to  throw 
protection  around  him. 

When  I  show,  as  I  have  done,  from  the  opinion  of  Ma. 
Speed,  that  in  the  absence  of  any  judicial  determination, 
it  is  the  sworn  and  bouuden  duty  of  the  President  of  the 
United  States  to  judge  of  a  constitutional  question  for 
himself,  I  do  not  present  to  this  Senate  any  novel  doc- 
trine. It  is  not  for  me  to  say  whether  the  doctrine  is  right 
or  wrong.  My  opinions  are  of  no  sort  of  consequence  in 
this  Senate.  If  my  arguments  are  well  founded  and  well 
supported,  they  will  have  influence,  and  if  not,  they  will 
be  rejected.  So  it  is  not  necessarv  forme  to  say  what  I 
think,  but  I  maintain  that  that  is  no  novel  doctrine  in  the 
United  States. 

I  told  you  yesterday  that  the  President  is  a  Democrat  of 
the  strictest  sect.  I  told  you  that  he  was  reallv  nominated 
as  a  Democrat  in  the  Convention  which  nominated  Mr. 
Lincoln  and  himself  for  President  and  Vice  President  of 
the  United  States.  That  was  not  a  Democratic  conven- 
tion ;  it  was  a  convention  composed  of  Union  men,  with*- 
out  any  reference  to  the  old  lines  of  demarcation  between 
Whigs  and  Democrats ;  it  was  a  convention  which  as- 
sembled together  for  the  purpose  of  sustaining  Mr.  Lin- 
coln, and  whose  view  and  opinion  was,  that  by  sustaining 
Mr.  Lincoln  and  the  measures  of  his  administration,  it 
would  be  sustaining  the  strong  arm  of  the  government  in 

Eutting  down  the  Rebellion,  which  had  not  then  been 
rought  to  a  couclusion. 

In  the  reply  which  he  made  when  he  was  informed  of 
his  nomination,  he  remarked  that  he  was  a  Democrat; 
and  now\  Senators,  I  will  read  you  the  two  opinions  of 
Mr.  Jefferson  and  General  Jackson  on  the  subject  of  ap- 
pointments to  office,  and  before  1  do  so,  let  me  call  your 
attention  to  one  fact.  Keep  the  political  training  of  the 
President  of  the  United  States  ever  in  your  minds.  Go 
to  his  standpoint;  look  at  things  as  he  looked  at  them 
—judge  of  them  as  he  judged  of  them— for  you  are  now 
in  search  of  motive;  that  is  what  you  are  tryiug  to  deter- 
mine in  this  case. 

You  are  in  search  of  the  question  of  intention,  and  when 
you  judge  of  his  conduct,  recollect  that  he  is  a  Democrat 
of  the  Jefferson  and  Jackson  school,  if  I  can  show  you,  as 
I  will  presently  show  you,  that  Mr.  Jefferson  and  General 
Jackson  undertook  to  construe  the  Constitution  for  them- 
selves and  claimed  that  as  Executive  officers  they  had  a 
right  to  do  so:  when  I  will  show  you  that,  according  to 
the  political  training  and  education  of  Mr.  Johnson,  ho 
might  well  believe  that  they  had,  and  especiallv  when  he 
had  Mr.  Speed's  opinion  confirmatory  of  that  doctrine,  it 
furnishes  us  a  satisfactory  vindication  and  protection  of 
the  President  as  to  the  exercise  of  his  judgment. 

Mr.  Nelson  referred  to  a  letter  written  by  Mr.  Jefferson, 
and  found  in  the  sixth  volume  of  Jefferson's  works,  page 
461,  and  said  that  tho  Senate  would  see  that  Mr.  Jefferson 
went  far  bevoud  Mr.  Johnson  in  the  views  which  he  en- 
tertained. Mr.  Johnson  had  said  that  he  was  anxious  to 
have  this  question  between  him  and  Congress  settled  by 
the  judicial  department,  but  Mr.  Jefferson  claimed  that  ho 
had  a  right  to  decide  for  himself,  irrespective  both  of  Con- 
gress and  of  the  Judiciary. 

Mr.  Nelson  also  referred  to  another  letter  of  Mi. 
Jefferson,  to  bo  found  in  tho  seventh  volume 
of  his  works,  page  186,  in  which  ho  says  that 
his  construction  of  the  Constitution  is  that  each 
department  is  truly  independent  of  the  other,  and  has 
an  equal  right  to  decide  for  itself  what  is  the  meaning  of 
the  Constitution,  or  the  cases  submitted  to  its  action,  and 
especially  where  it  is  to  act  ultimately  and  without  ap- 
peal, lit  that  doctrine  bo  correct,  tho  President  of  the 
U  nited  States  had  a  right  to  decide  this  question  for  him- 
self, independent  of  any  intention  i>r  design  to  have  a  case 
made  and  prepared  for  tho  adjudication  of  the  judicial 
tribunal  of  the  country;  but  it  that  bo  not  correct,  then. 
Senators,  it  certainly  goes  far  to  explain  if  not  to  justify, 
tho  action  of  the  President  in  the  removal  of  Mr.  Stanton. 
Mr.  Nelson  also  referred  to  General  Jackson's  veto  of 
the  United  States  Bank  bill,  wherein  ho  declared  that  if 
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the  opinion  of  the  Supreme  Conrt  covered  the  whole 
ground  ot  that  act,  it  ought  not  to  control  a  co-ordinate 
authoritv  of  the  government.  I  want  you,  continued  Mr. 
Kelson,  "to  notice  these  assertions,  for  you  will  see  that 
euch  great  men  as  Jefferson  and  Jackson  went  beyond  the 
present  President  of  the  United  States  in  their  assertions, 
because  they  denied  the  right  of  the  Supreme  Court  even 
to  adjudicate  the  question. 

Mr.  Nelson  went  onto  quote  from  General  Jackson's 
veto  on  the  Bank  bill,  to  the  effect  that  the  lawyers,  the 
Executive  and  the  Supreme  Court  must  each  for  itself  be 
prided  bv  its  opinion  of  the  Constitution ;  that  every  pub- 
lic officer  who  takes  an  oath  to  support  the  Constitution 
ewears  to  support  it  as  he  understands  it,  and  not  as  it  is 

Siderstood  by  others;  that  it  is  as  much  the  duty  of  the 
ouse  of  Representatives,  of  the'Senate,  and  of  the  Presi- 
dent, to  decide  upon  the  constitutionality  of  a  bill  or  reso- 
lution that  may  be  presented  to  them  for  passage  or  ap- 
proval a3  it  is  for  the  Supreme  Judges  when  the  case  ia 
brought  before  them  for  judicial  decision. 

That  the  opinion  of  the  judges  has  no  more  authority 
npon  Congress  than  the  opinion  of  Congress  has  upon  the 
judges ;  that  upon  that  point  the  President  is  independent 
of  both,  and  that  the  Supreme  Court  must  not,  therefore, 
undertake  to  control  either  Congress  or  the  President.  We 
have  had  a  good  deal  of  talk  here  about  prerogative.  That 
was  the  prerogative  which  GeneralJackson  asserted,  that 
be  had  a  right  to  construe  the  Constitution  of  the  United 
States  for  himself,  independent  of  the  judicial  tribunals  of 
the  country. 

If  General  Jackson  and  Mr.  Jefferson  asserted  such  exe- 
cutive power,  how  much  more  might  Andrew  Johnson, 
the  present  President?  He  says,  here  is  a  question  about 
which  there  is  some  difference  of  opiuion  between  the 
Congress  of  the  United  States  and  myself ;  here  is  a  ques- 
tion which  has  distracted  and  divided  the  country.  I  de- 
sire to  have  this  question  settled.  1  do  not  wish  to  settle 
It  bv  my  own  right.  I  desire  to  submit  to  the  judicial 
tribunals  of  the  country,  and  in  order  to  do  that, 
I  will  exercise  power  which  has  been  exercised 
from  the  foundation  of  the  government.  I  will  re- 
move Mr.  Stanton,  and  I  will  put  this  case  in  a 
condition  in  which  it  can  be  settled  by  the  judicial  tribu- 
nals of  the  country.  1  will  invoke  the  action  of  the  high- 
est judicial  tribunal  of  the  country,  and  if  the  Supreme 
Court  of  the  United  States  decides  this  auestion  in  favor 
of  the  views  which  Congrees  has  presented,  I  will  acqui- 
esce in  and  submit  to  the  decision.  If  the  Supreme  Court 
of  the  United  States  decides  the  question  in  the  other  way, 
I  will  persevere  in  the  determination  to  appoint  some  one 
In  the  place  of  an  oiheer  of  my  Cabinet]  who  is  obnoxious 
to  me. 

Now,  I  maintain,  Senators,  that  there  was  nothing 
\rrong  or  illegal  in  that.  But  it  is  argued  on  the  other  side 
that  after  the  President  of  the  United  States  has  vetoed  a 
bill,  and  after  it  has  been  passed  over  his  veto  by  two- 
thirds  of  both  Houses,  it  is  then  placed  in  such  a  situation 
that  he  has  no  right  to  put  any  construction  upon  it  dif- 
ferent from  that  which  Congress  has  Dut  upon  it.  1  can- 
not see  the  logic  ot  the  argument ;  a  law  passed  by  Con- 
gress and  approved  by  the  President  and  put  upon  the 
statute  book,  is  nothing  more  than  a  law.  If  the  Presi- 
dent of  the  United  States  exercises  his  veto  power,  and  at- 
tempts to  prevent  the  passage  of  the  law,  by  refusing  that 
assent  which  the  Constitution  empowers  him  to  give,  or 
withhold,  and  if  the  Congress  of  the  United  States  passes 
tt  over  his  veto,  and  it  comes  on  the  statute  book,  is  it  any- 
thing more  than  a  law? 

Has  it  any  greater  or  more  binding  force  in  the  one  ca?e 
than  the  other?  If  the  President  of  the  United  States  has 
anv  power  or  judgment  at  all,  may  he  not  exert  it  iu  the 
one  case  just  as  much  as  he  may  exercise  it  in  the  other? 
I  canuot,  for  the  life  of  me,  see  the  force  of  the  definition 
which  the  honorable  managers  are  attempting  to  make. 
No,  Senators,  there  are  questions  peculiarly  belonging  to 
the  Executive  Department  which  the  President  must,  of 
necessity,  have  the  right  to  determine  for  himself,  and 
specious  and  ingenious  as  the  argument  of  the  honorable 
manager  (Mr.  Boutwell)  was,  that  there  mav  be  an  impli- 
cation in  favor  of  Congress  as  to  the  right  of  powers  enu- 
merated in  the  Constitution,  and  that  there  is  no  im- 
plication in  favor  of  the  President  as  to  the  duties 
which  are  imposed  upon  him  by  the  same  instrument, 
that  argument  has  no  foundation  in  Bound  reasoning,  or 
in  any  authority  known  to  the  law.  The  very  term  '"exe- 
cutive power,"  like  most  of  the  other  terms  employed  in 
the  Constitution,  is  technical.  I  have  shown  you  how  Mr. 
Madison  understood  it,  in  the  debate  of  1789.  I  have  shown 
you  what  a  wide  latitude  he  took  in  dealing  with  the 
words  "executive  power,"  and  in  arguing  that  the  Presi- 
dent was  responsible  for  the  action  of  the  Cabinet,  which 
he  called  around  him. 

Well,  if  you  can  get  from  the  Constitution  an  implica- 
tion to  be  derived  from  the  words  "Executive  power,"  or 
from  the  words  that  "he  shall  take  care  that  the  laws  be 
faithfully  executed,"  or  from  some  other  words  in  his  oath, 
or  from  some  other  words  in  tho  Constitution,  relating  to 
that  power;  if,  I  say,  you  can  derive  any  power 
in  the  one  case,  then  the  doctrine  of  implication 
arises  as  to  all  the  other  powers  that  may  bo 
conferred  upon  him,  and  I  can  see  no  reason 
why  you  may  not  imply  anything  that  is  necessary  to  be 
done  as  much  in  favor  of  the  President  as  \rou  may  imply 
it  in  favor  of  Congress.  By  the  Constitution  Congress  may 
create  a  navy,  declare  war,  may  levy  taxes ;  but  the  Con- 
stitution does  not  Eay  whether  it  is  to  do  that  particular 
act  by  taxation  or  not ;  it  does  not  prescribe  whether  the 
vessels  are  to  be  iron-clad  or  wooden-cladj  whether  they 
are  to  be  steam  vessels  or  sailing  vessels ;  it  does  not  pre- 


scribe how  much  tonnage  they  shall  have ;  all  these  and  a 
thousand  other  things  are  left  to  the  discretion  of  Con- 
gress. 

Congress  derives  the  power,  as  a  necessary  incident, 
under  the  general  provisions  of  the  Constitution,  to  do 
anything  that  maybe  necessary  and  proper  to  carry  all 
the  foregoing  powers  into  effect.  If  this  doctrine  of  impli- 
cation, which  is  absolutely  necessary  and  essential  to  the 
legitimate  and  proper  exercine  ot  the  powers  conferred  by 
the  Constitution  upon  Congress,  has  been  acquiesced  in 
from  the  foundation  of  the  government  by  Congress,  why 
may  it  not  be  acquiesced  in  aa  well  for  the  President  of  the 
United  States?  There  is  no  force,  as  I  contend,  in  the 
distinction  which  the  honorable  manager  insists  upon. 

The  court  here,  at  a  quarter  before  tw  o  o'clock,  took  a 
recess  for  fifteen  minutes. 

After  the  recess  Mr.  N  ELSON  continued  his  argument, 
and  referred  again  to  the  debate  on  the  removal  of  Mr. 
Duane  hy  General  Jackson,  and  to  the  part  which  Mr. 
Clay  and  Mr.  Webster  took  in  the  debate.  He  also  re- 
ferred to  a  letter  written  by  Mr.  Madison,  and  to  be  found 
in  the  fourth  volurhe  of  Madison's  Works.  The  argu- 
ment on  the  other  side,  he  continued,  is  that  the  Presi- 
dent of  the  United  States  ia,  under  the  Constitution,  a 
mere  man  in  buckram ;  that  he  has  no  power  or  authority 
to  decide  anything;  that  he  can  do  nothing  on  the  face 
of  the  earth  except  it  is  nominated  in  the  bond ;  that  he 
must  be  the  passive  instrument  of  Congress,  and  that  he 
must  be  subject  to  the  government  and  control  of  the 
other  departments. 

The  argument  which  we  make  is,  that  under  the  Con- 
stitution there  are  inany  powers  and  duties  vested  in  and 
imposed  on  the  President  of  the  United  States,  and  that 
he  muBt  of  necessity  have  a  right,  in  cases  appropriately 
belonging  to  his  department,  to  exercise  something  like 
judicial  opinion;  that  he  must  act  upon  his  own  author- 
ity and  upon  his  own  construction  of  the  Constitution; 
and  whether  he  does  that  in  reference  to  the  removal  of 
an  officer,  or  in  reference  to  anything  else,  I  maintain 
that  it  is  different  from  the  action  of  a  private  individual. 
A  private  individual,  if  he  violates  the  law  of  the  land,  is 
amenable  for  its  violation  under  the  principle  that  igno- 
rance of  the  law  excuses  no  man ;  but  the  President  of  the 
United  States,  having  the  Executive  power  vested  in  him 
bv  the  Constitution,  has  a  right  to  exercise  his  best  judg- 
ment in  the  situation  in  which  he  is  placed ;  and  if  he  ex- 
ercises that  judgment  honestly  and  'faithfully,  and  not 
from  corrupt  motives,  then  his  action  cannot  be  reviewed 
by  Congress  or  any  other  tribunal  except  the  tribunal  of 
the  people  in  the  Presidential  election,  should  he  be  a 
candidate  before  them  again.  That  is  the  only  place 
where  it  can  be  reviewed. 

Mr.  NELSON  proceeded  to  quote  from  another  speech  of 
Mr.  Madison,  to  the  effect  that  the  co-ordinate  depart- 
ments of  the  government  have  a  right,  each  for  itself  and 
each  within  its  appropriate  sphere,  and  in  reference  to  its 
own  appropriate  duties,  to  construe  the  Constitution.  If 
this  view  be  right,  then  the  President  of  the  United  States 
had  the  right  to  construe  the  Constitution  for  himself,  not- 
withstanding the  passage  of  the  Civil  Tenure  act,  and  he 
bad  the  right  to  act  upon  it  in  the  manner  in  which  he 
did  and  you  cannot  make  a  crime,  you  cannot  make  an 
ollense  out  of  such  an  action,  you  cannot  justify  it  in  the 
view  of  the  American  people,  you  cannot  justify  it  to  the 
civilized  world.  Senators,  I  maintain  that  you  cannot 
justify  it  to  your  own  consciences,  to  put  such  a  construc- 
tion as  that  upon  the  act  of  the  President  and  to  deny  him 
the  power  which  he  has  attempted  to  exercise  in  this  case. 

Mr.  Nelson  then  referred  to  the  famous  protest  of  Gene- 
ral Jackson,  claiming  the  rights  ot  the  President  to  re- 
move officers,  and  said:— You  will  see  that  General  Jack- 
son, with  characteristic  energy  and  courage,  Btood  up 
faithfully  in  vindication  of  the  executive  power,  while  he 
was  President  of  the  United  States.  Now,  Senators,  at 
the  risk  of  some  repetition,  allow  me  at  this  point,  to  sum 
up  as  far  as  I  have  gone,  lhave  shown  you  that  in  the 
debate  in  1789.  some  of  the  ablest  men  whom  this  country 
has  ever  produced,  and  some  of  the  very  men  who  had  an 
agency  in  forming  the  Constitution,  conceded  the  power 
ot  removal  as  claimed  by  the  President.  I  have  shown 
you  that  for  eighty  years,  with  the  single  exception  of  the 
struggle  which  took  place  in  General  Jackson's  time,  that 
power  has  been  acquiesced  in. 

I  have  shown  you  that  two  of  the  most  eminent  writers 
in  American  jurisprudence,  Kent  and  Story,  have  regarded 
the  question  as  settled.  I  have  shown  you.Trom  the  opin- 
ions of  some  of  the  ablest  attorney-generals  who  have 
ever  been  in  office  in  this  country,  that  the  power  of  re- 
moval exists  in  the  manner  in  which  it  was  exercised  by 
the  President.  I  have  shown  you  that  during  the  long 
period  of  time  to  which  I  have  adverted,  it  was  conceded 
that  the  power  of  removal  belonged  to  the  President, 
in  virtue  of  the  Constitution,  and  that  the  Senate  had  no 
constitutional  right  or  power  to  interfere  with  it.  Having 
shown  you  all  that.  I  have  now  a  few  words  to  say  in  re- 
lation to  the  President's  action  in  removing  Mr.  Stanton, 
and  in  further  answer  to  the  first  article  against  him. 

Yes,  you  have  observed  the  first  proposition  that  I  have 
endeavored  to  demonstrate  is,  that  the  Civil  Tenure  bill  is 
unconstitutional  and  void,  for  if  the  doctrines  be  correct, 
which  I  have  endeavored  to  maintain  before  you,  and  if 
this  long  chain  of  authority  is  entitled  to  the  slightest  de- 
gree of  respect,  then  it  follows  inevitably  that  Congress 
had  no  power  to  pass  the  law,  and  it  follows,  furthermore, 
that  the  President  had  the  right  to  exercise  a  judgment  in 
reference  to  retaining  or  removing  one  of  the  counsellors, 
whom  the  Constitution  had  placed  around  him  for  the 
purpose  of  aiding  him  in  the  administration  of  public  af- 
fairs. But  the  other  view  in  which  I  wish  to  argue  the 
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case  is  this.  It  has  already  been  indicated  in  various 
statements  from  time  to  time  made  by  me  in  the  progress 
of  my  remarks.  Suppose  that  the  proposition  which  I 
have  endeavored  to  maintain  before  you  is  erroneous ; 
suppose  that  Congress  is  right  and  the  President  is  wrong ; 
suppose  that  Congress  had  the  power  to  pasB  the  Civil 
Teuurebill;  suppose  that  the  President  had  no  right  to 
act  contrary  to  it— again  the  question  comes  up  whether 
or  not  he  ia  guilty  on  any  of  these  articles  of  impeachment. 

The  first  eight  articles  charge  in  different  forms  an  in- 
tent to  violate  the  Constitution,  or  violate  the  Civil  Tenure 
bill,  or  violate  the  act  of  18t>2 ;  every  one  of  them  contain- 
ing a  charge  of  an  unlawful  intention.  Now,  referring  to 
what  I  have  alreadv  said  on  the  subject,  I  desire  to  sus- 
tain what  I  have  already  said,  by  reference  to  some  of  the 
opinions  contained  in  law  books,  and  to  ask  the  question, 
how  can  anv  unlawful  intent  be  predicated  on  this  act  of 
the  President?  According  to  Foster,  Hall  and  other  writers 
on  the  subject  of  criminal  law,  every  crime  must  have 
these  marked  characteristics,  it  must  be  an  act  forbidden 
by  the  law,  and  must  be  intentional. 

That  is  as  applicable  to  high  misdemeanors  as  it  is  to 
high  crimes.  The  act  is  innocent  or  guilt v,  just  as  there 
was  or  was  not  an  intention  to  commit  crime.  For  ex- 
ample, a  man  embarks  on  board  a  ship  in  New  York  for 
the  purpose  of  going  to  New  Orleans ;  if  he  went  with  the 
intention  to  perform  a  legal  act  he  is  perfectly  innocent, 
but  if  his  intentions  were  to  levy  war  against  the  United 
States,  then  he  is  guilty  of  an  overt  act  of  treason. 

Chitty  says  that  "intent  is  not  always  inferrable  from 
the  act  done,"  and  I  maintain  that  if  there  was  intention, 
there  can  be  crime  or  misdemeanor. 

In  continuation  of  this  line  of  argument  Mr.  Nelson  re- 
ferred to  Wharton,  Roscoe,  and  other  writers  on  criminal 
law.  and  continued:— How  can  it  be  said  that  the  Presi- 
dent had  any  wrong  or  unlawful  intent,  when  the  Consti- 
tution gives  him  the  power  to  judge  for  himself  in  refer- 
ence to  tlie  particular  act  charged?  _  How  can  it  be  said 
that  he  had  any  wrong  or  unlawful  intent,  when  the  prac- 
tice of  the  government  for  all  the  periods  of  time  of  which 
I  have  referred  was  sufficient  to  justify  him  in  exercising 
the  powers  which  he  attempted  to  exercise? 

How  can  it  be  said  that  he  had  any  wrong  or  unlawful 
intent,  when  he  had  all  these  opinions  of  the  Attorney- 
jGeneral  to  guide,  lead  and  direct  him?  How  can  it  be  said 
that  there  was  any  unlawful  intent  on  his  part,  when  he 
had  the  opinions  of  the  very  Senators  and  Representa- 
tives, at  the  time  when  the  law  was  passed,  as  a  guide  to 
lead  and  direct  him  in  the  performance  of  his  duty?  It 
does  seem  to  me  that  it  beggars  all  belief,  to  say  that  the 
President  intended  anything  wrong.  It  outrages  all  our 
ideas  of  common  ju.-tice  and  of  common  sense,  to  say 
that  there  was  any  purpose  or  intent  on  his  part  either  to 
violate  the  Constitution,  or  to  violate  the  Civil  Tenure  bill. 

If  Chitty's  view  is  correct,  and  it'  the  ether  writers  are 
correct,  and  the  President  believed  the  law  was  unconsti- 
tutional then,  at  least  until  the  question  was  adjudicated 
in  the  highest  court  in  the  United  States,  the 
President  has  a  right  to  exercise  his  judgment,  and 
you  cannot  hold  that  he  was  guilty  of  any  criminal 
intent.  Was  there  ever  Buch  a  case  presented  ?  How 
bold,  how  naked  does  this  charge  appear  when  you  look  at 
the  principle  involved.  I  will  not  take  up  time  to  turn  to 
the  evidence  of  the  witnesses  which  you  all  have  fresh  in 
your  recollection.  Was  there  ever  such  a  scene  in  the 
history  of  the  world,  among  men  claiming  to  have  intelli- 
gence, among  persons  in  the  exercise  of  ordinary  reason 
»nd  judgment  as  the  scene  which  occurred  in  reference  to 
Mr.  Stanton's  removal,  and  the  attempt  to  bring  this 
question  before  a  court  of  justice. 

There  was  old  General  Thomas,  who  has  been  stigma- 
tized a  good  deal  on  the  other  side,  but  whom  I  take  to  be 
a  plain,  simple-hearted,  honest  old  man.  He  has  been 
forty  years  iu  the  military  service  of  the  country.  I  have 
no  suspicious  such  as  the  gentleman  (Mr.  Buutwcl!)  al- 
luded  to  yesterday,  as  to  whether  he  was  in  favor  <  f  the 
Rebellion  or  against  it.  If  he  was  in  favor  of  it,  it  was 
very  extraordinary  in  Mr.  Stanton  to  send  him  into  the 
Southern  States,  and  that  he  should  organize  sev-  utyor 
eighty  thousand  negroes  to  fight  the  battles  of  the  country. 

He  appears  to  be  a  plain,  simple-hearted  old  man.  whose 
very  countenance  is  a  recommendation  of  him.  Perhaps 
he  was  a  little  vain  at  the  idea  of  being  appointed  Secre- 
tary of  War  ad  interim,  but  who  that  heard  his  testimony 
here  in  this  court  doubts  for  a  moment  his  intention  to 
speak  the  truth  in  everything  he  said.  He  goeu  there,  and 
you  have  that  wonderful  scene  that  takes  place  when  he 
attempts  to  get  possession  of  the  office  ot  Secretary  of 
War. 

Was  there  ever  such  a  thing  seen  since  the  world  began? 
Was  there  ever  such  an  act  of  force  as  that  which  took 
place  between  Mr.  Thomas  and  Mr.  Stanton  w  hile  this 
proceeding  was  going  on?  They  meet  together  like  twin 
brothers,  they  almost  embrace  each  other.  I  believe  he 
said  that  Mr.  Stanton  did  hug  him,  or  sMncthing  like  that. 
(Laughter.)  If  he  did  not  hug  him  he  came  very  near  it. 
(Laughter.)  And  in  the  tidiness  of  his  heart.  Mr.  Stanton 
became  exceedingly  kind  and  liberal,  and  called  for  liquor, 
and  had  it  brought  out.  The  little  vial  contained  only 
about  a  spoonfiill,  but  it  wap  fairly,  honestly  and  equally 
divided  between  these  two  aspiring  Secretaries.  (Laugh- 
ter.) 

It  was  done  in  a  spirit  of  fraternity  and  love  such  as  I 
Biippo.e  wiis  never  before  witnessed  in  any  forcible  con- 
test. (  Loud  laughter.)  Mr.  Stanton  says  to  him  in  ef- 
fect, "This  is  neutral  ground.  Thomas,  between  you  and 
me;  there  is  no  war  Her*  while  we  have  this  liquor  on 
hand."   (Laughter.)  Not  only  did  Mr.  Stanton  divide 


that  spoonful,  but  he  felt  so  good  that  he  sent  out 
and  got  a  bottle  full  more ;  and  I  suspect.  Senators,  that  our 
old  friend  General  Thomas  not  only  felt  a  little  elevated 
about  the  idea  of  being  appointed  Secretary  of  War  ad 
interim,  after  having  served  the  country  in  inferior 
positions,  for  a  considerable  length  of  time,  but  I  imagine 
that  the  old  man  took  so  much  of  that  good  liquor  en  that 
occasion  that  he  felt  his  spirits  very  much  elevated,  and 
that  he  was  disposed  to  talk  to  Mr.  Karsener  and  the  other 
men  a3  he  did.  But  they  tell  you  he  was  to  take  the  office 
by  force.  Chyes,  force!  He  was  forcibly  to  eject  M*. 
Stanton  from  the  office  of  Secretary  of  War  by  drinking  a 
spoonful  of  liquor  with  him,  and  then  dividing  a  bottle* 
(Laughter.) 

Was  there  ever  such  a  farce  before?  Was  there  ever 
such  a  lame  and  incompetent  conclusion  as  the  testimony 
on  the  other  side?  and  then  Mr.  Stanton  goes  out  that 
night,  or  somebody  else  for  him,  and  awakens  up  Mr. 
Meigs  in  the  dark  hours  of  the  night ;  they  go  and  arouse 
up  .Mr.  Meigs  as  if  felony  was  about  to  be  committed;  they 
go  there  as  if  they  were  attempting  to  raise  a  hue  and  crv. 
They  awaken  him  from  his  slumbers  and  require  him  to 
go  to  his  office  and  make  out  a  warrent  against  the  old  man 
Thomas,  for  trying  to  violate  the  Civil  Tenure  Bill.  Mr. 
Meigs  arises  and  goes  to  his  office  in  hot  haste,  with  some- 
thing like  the  haste  with  which  these  impeachment  pro- 
ceeding were  gotten  up. 

He  goes  to  his  office  and  issues  a  warrant  with  all  proper 
gravity  and  decorum ;  it  is  put  in  the  hands  ot  an  officer, 
and  poor  old  Thomas  is  seized  before  he  had  got  his  whisky 
in  the  morning  (laughter),  and  is  to  be  tried  for  this  great 
offense  of  violating  the  Civil  Tenure  bill.  But  lo  and  be- 
hold, when  the  old  man  gets  counsel  to  defend  him,- and 
goes  before  the  judge,  and  lawyers  get  to  discusbing  the 
question,  this  terrible  offense,  which  it  took  the  midnight 
Warrant  to  meet — this  terrible  offense  which  it  required  a 
sheriff  with  his  tip-staff,  to  take  care  should  not  be  com- 
mitted, begins  to  sink  into  iusignilicance. 

When  the  lawyers  got  up  and  argued  it  before  the  judge 
they  began  to  find  out  that  there  was  some  idea  of  taking 
the  thing  up  to  the  Supreme  Court,  and  then,  all  at  once, 
the  offense  which  two  hours  before  was  so  terrible,  sunk 
into  insignificance,  and  the  old  man  Thomas  was  dis- 
charged on  his  own  recognizance.  No  cause  is  to  be  made 
out  for  settlement  or  adjudication  in  the  Supreme  Court  of 
the  United  States.  It  reminds  me  of  an  anecdote  which  I 
used  to  hear  in  Tennessee  about  two  Irishmen  who  came 
to  this  country.  They  were  walking  along  one  day,  when 
they  saw  a  little  ground  squirrel  run  up  a  Btump  and  run 
down  the  hollow  of  the  Btump. 

One  of  the  Irishmen  concluded  that  he  would  catch  him 
to  Bee  what  kind  of  a  baste  it.  was ;  so  he  put  his  hand  down 
in  the  hole.  "Have  yon  got  him,  Pat?"  said  the  one. 
"No,"  6ays  Pat;  "but  by  the  powers  he  has  got  me.'* 
(Laughter.)  That  was  just  exactly  the  way  iu  which  Ms. 
Stanton  and  his  friends  waged  war  upon  General  Thomas 
Instead  of  catching  General  Thomas,  they  found  that  he 
was  likely  to  catch  them,  and  therefore  he  was  discharged 
on  his  own  recognizance.  Whoever  did  hear  of  such  pro- 
ceedings as  that  intended  to  be  converted  into  a  great  and 
terrible  charge  against  the  President  of  the  United  States 
—or  any  other  man?  (Laughter.) 

I  shall  not  repeat  what  1  esteem  to  be  the  unanswerable 
argument  of  Judge  Curtis,  that  the  case  of  Mr.  Stanton  is 
not  embraced,  or  intended  to  be  embraced,  within  the 
Tenure  of  Olfice  bill.  It  is  enough  for  me  to  refer  to  that 
argument,  without  attempting  to  repeat  it.  Having  con- 
cluded the  third  proposition,  with  which  I  set  out; 
having  endeavored  to  demonstrate,  first,  that  the  law 
was  unconstitutional;  second,  that  the  removal  of 
Mr.  Stanton  was  not  a  violation  of  the  Tenure 
of  Office  bill,  because  it  is  manifest  from  the  discussion 
that  took  place,  that  it  was  not  intended  to  embrace  the 
Secretary  of  War ;  and  third,  that  if  both  of  these  propo- 
sition be  incorrect,  still  there  was  no  intent,  so  as  to  main- 
tain the  accusation  made  in  the  first  asticle. 

Mr.  Nelson  then  proceeded  to  recapitulate  briefly  the 
charges  made  in  the  second,  third,  fourth,  fifth,  sixth  and 
seventh  articles,  and  the  answers  of  the  President  to  each 
of  them. 

Mr.  NELSON  read  a  portion  of  the  eighth  article  of  the 
answer,  and  continued: — 

I  remark  that  there  is  nothing  in  the  Tenure  of  Civil 
Office  act  against  the  intent  law  fully  to  control  the  dis- 
bursement of  the  moneys  appropriated  for  the  military  ser- 
vice iu  the  War  Department,  aud  no  pretense  can  be  law- 
fully imputed  of  such  an  inteut.  Under  the  Constitution 
the  President  is  to  take  care  that  the  laws  shall  be  faith- 
fully executed.  The  President  is  to  make  army  rules  and 
regulations,  there  being  no  limitation  on  the  subject,  He 
may  lawfully  exercise  control  over  the  acts  of  his  subordi- 
nates, as  was  determined  by  the  Supreme  Court  of  the 
United  States  in  tho  case  of  the  United  States  against 
Ellis.'*— (16  Peters,  5591 ;  14  Curtis,  304.) 

The  precedents  have  been  declared  by  tho  Supreme 
Court  of  the  United  States  to  he  such  as  we  maintain- 
that  no  offense  can  be  predicated  from  such  acts.  Wilcox 
vs.  Jackson.  J.  B.  Peters,  498— where  it  is  said  that  tho 
President  acts  in  many  cases  through  the  heads  of  depart- 
ments, and  the  Secretary  of  War  having  directed  the  sale 
of  a  section  of  laud  reserved  for  military  purposes,  the 
court  assumed  it  to  be  done  by  direction  of  the  President, 
and  held  it  to  be  by  law  his  act;  which,  by  the  way,would 
be  a  very  good  authority  in  answer  to  the  honorable 
managers,  that  no  implication  results  in  favor  of  tho 
powers  claimed  by  the  Pre-ident  under  tho  Constitution. 
I  here  is  a  case  w  here  tho  Supreme  Court  of  the  United 
States  enforced  tho  doctrino  of  implication  in  his  favor, 
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anflheld  that  it  would  be  plumed  that  the  Secretary 
had  acted  by  direction  of  the  President  of  the  Lnited 
States,  and  that  that  woiild  be  sufficient,  ,  _ 

Mr.  NELSON  read  the  ninth  article,  charging  the  Presi- 
dent with  endeavoring  to  induce  General  Emory  to  violate 
the  provisions  of  the  Tenure  of  Office  act,  <fcc,  and  also  the 
President's  answer  thereto,  and  continued :— You  will  see 
that  there  is  no  substantial  difference,  as  I  un*rstand  it, 
between  the  conversation  as  set  out  in  the  President's  an- 
swer and  the  conversation  as  stated  by  General  Emory 
himself.  He  savs  that  he  did  not  request  General  Emory 
to  disobey  any  law ;  that  he  merely  expressed  the  opinion 
that  the  law  was  in  conflict  with  the  Constitution,  and 
General  Emory  sustained  that  to  all  intents  and  purposes, 
for  when  the  subject  u  as  introduced  General  Emory  inter- 
rupted the  President  and  called  his  attention  to  this  Ap- 
propriation act.  ,  .  j. 

Now,  I  have  to  sav,  in  reference  to  this  ninth  article, 
that  the  Constitution,  article  two,  section  two.  with  which 
you  are  all  familiar,  provides  that  the  President  shall  bo 
Commauder-in-Chiet  of  the  Army  of  the  United  States. 
The  object  of  this  was  as  stated  in  1  Kent,  2S3;  3  Elliot's 
debates,  103 ;  Story  on  the  Constitution,  section  1491 :  92 
Marshall,  583-8.  The  object  was  to  give  the  exercise  of 
power  to  a  single  hand.  In  the  Meigs'  case,  Mr.  Attorney- 
General  Black  (and  I  presume,  from  the  eulogy  passed  on 
Attorney-General  Black  by  the  honorable  mem- 
ber yesterday,  his  opinion  ought  to  be  a  very 
authors  tive  opinion)  —  in  Captain  Meigs\  case, 
Attornev-General  Black  says:— "As  Coramander-in-Chiet 
of  the  Army  it  is  your  right  to  decide  according  to  your 
own  judgment  what  officers  shall  perform  any  particular 
duties,  and  as  the  supreme  Executive  magistrate  you  have 
the  power  of  appointinent,.and  no  one  can  take  awav  from 
the  President,  or  in  anywise  diminish  the  authority  con- 
ferred on  him  by  the  Constitution." 

Mr.  Nelson  quoted  from  Story'3  Commentaries,  vol.  3, 
1485,  and  from  the  commentaries  of  Chancellor  Kent  to 
the  same  effect.  He  proceeded :— Now.  in  the  case  of  The 
united  States  against  Ellis,  16  Peters,  291,  it  is  said  that 
the  President  has  unquestioned  power  to  establish  rules 
for  the  government  of  the  army,  and  the  Secretary  of  War 
is  his  regular  orean  to  administer  the  military  establish- 
ment of  the  government,  and  rules  and  orders  promul- 
gate d  through  him  must  be  made  as  the  acts  of  the  Ex- 
ecutive, and  as  such  are  binding  on  all  within  the  sphere 
of  his  authority ;  and  now,  I  ask,  is  there  any  Drool  shown 
here,  in  the  first  place,  that  there  was  any  unlawful  or  im- 
proper conversations  between  the  Preeident  and  General 
fcnoryT 

Mr. 'Manager  Butler,  with  that  fertility  of  invention 
which  he  has  so  eminently  displayed  at  every  stage  of  tins 
proceeding,  argues  that  it  was  either  to  bring  about  a  civil 
vr*r,  by  resisting  a  law  of  Congress  by  force,  or  to  recog- 
nize a  Congress  composed  of  Rebels  and  Northern  sympa- 
thizers, that  this  conversation  was  had.  Let  us  look  at  the 
Circumstances  under  which  it  took  place.  The  corres- 
pondence with  General  Grant  occurred  between  the  25th 
of  January  and  the  11th  of  February,  1868,  and  the  Presi- 
dent had  either  charged  or  intimated  in  the  course  of  that 
correspondence  that  he  regarded  General  Grant  as  having 
manifested  a  spirit  of  insubordination. 

The  suspension  or  removal  of  Stanton  took  place  on  the 
21et  of  February.  The  Senate's  resolution  of  the  21st  Feb- 
ruary disapproved  of  the  removal  of  Stanton,  and  the  Pre- 
sident's protest  occurred  on  the  22d  of  February.  I  have 
not  brought  any  newspapers  here.  Senators,  and  I  do  not 
intend  to  bring  any,  because  these  facts,  which  I  am  about 
to  state,  are  so  fresh  in  your  recollection,  that  without 
going  into  the  minutise  or  detail,  it  is  enough  for  me  to 
state  in  general  terms,  that  when  this  unfortunate  differ- 
ence of  opinion,  for  no  matter  who  is  right  or  who  is 
wrong  about  it,  it  is  an  unfortunate  thing  that  there  is  a 
difference  of  opinion  between  the  Chief  Executive  of  the 
nation  and  the  Congress,  or  any  part  of  the  Congress  of  the 
United  States,  it  is  a  matter  of  regret  that  Buch  a  differ- 
ence of  opinion  exists;  but  when  this  correspondence  oc- 
curred, when  these  resolutions  were  offe-cd  in  the  Senate 
and  in  the  House  within  the  short  period  of  time  that 
had  elapsed,  there  was  telegram  upon  telegram,  oiler  upon 
otter,  made  on  the  one  side  to  Cougrese  I  o  support  them, 
and  on  the  other  side  to  support  the  Preside- .. 

The  Grand  Army  of  the  Republic— the  G.  A.  R.— seemed 
to  be  figuring  upon  a  large  scale,  and  but  for  the  exercise 
of  very  great  prudence  on  the  part  of  Congress,  and  very 
groat  prudence  on  the  part  of  the  President  of  the  United 
States  himself,  wo  would  have  had  this  country  lit  up  with 
the  dames  of  civil  war ;  but  I  do  hope,  Senators,  that  no 
matter  what  opinion  you  may  entertain  on  that  subject.and 
no  matter  who  you  may  think  was  the  strongest,  and  God 
forbid  that  the  country  should  ever  have  any  occasion  to  dis- 
cover w  hich  has  the  greatest  military  power  at  command, 
the  Congress  of  the  United  States  or  the  President  of  the 
United  States,  I  say,  without  entering  upon  such  a  ques 
tion,  which  we  all  ought  to  view  with  horror,  to  eive  the 
President  of  the  United  States  the  credit  of  believing  that 
hp  has  some  friends  in  this  country,  ho  has  persons  in  the 
different  States  who  would  have  been  willing  to  rally 
aTound  him.  How,  if  an  unfortunate  military  contest 
had  taken  place  in  the  country,  it  would  have  resulted, 
God  in  his  wisdom  only  knows.  All  that  I  have  claimed 
for  him  is  that,  whether  he  had  few  or  many  forces  at 
his  command  your  President  has  not  told  you.  From  the 
first  day  of  your  session  here  your  President  has  mani- 
fested a  degree  of  patriotic  forbearance  for  which  the 
worst  enemy  he  has  on  the  face  of  the  earth  ought  to 
give  him  credit.  If  he  is  a  tyrant  or  usurper,  if  he  has 
the  spirit  of  a  Caesar  or  Napoleon,  if  his  object  if  to  wrest  the 


liberties  from  this  country,  why  your  President  could  very 
easily  have  sounded  the  tocsin  of  war.aud  he  could  have  had 
some  kind  of  a  force,  great  or  small,  to  rally  around  him. 
but  instead  of  doing  that,  he  comes  in  here  through  his 
counsel  before  the  Senate  of  the  United  States.  Although 
he  and  his  counsel  (or  at  least  I.  for  one  of  them,  would 
not  undertake  to  speak  for  the  others)  houestly  and  sin- 
cerely believe  that  under  the  Constitution  of  the  L  nited 
States  organizing  the  Senate  and  the  House  of  Representa- 
tives, the  House  of  Representatives  as  at  present  consti- 
tuted, with  fifty  representatives  from  the  Southern  States 
absent,  have  no  power  to  present  articles  of  impeachment, 
and  although  he  believes  that  the  Senate,  as  at  present 
constituted,  with  twenty  Senators  absent  from  this 
Chamber  who  have  a  right  to  be  here,  have 
no  right  to  try  this  impeachment,  3'et  I  shall  not  argue  this 
question,  for,  in  view  of  the  almost  unanimous  vote  cast 
against  the  resolution  of  Senator  Davis,  recently,  I  think 
it  would  be  an  idle  consumption  of  time  to  do  it,  and  I 
only  advert  to  it  so  as  to  place  it  on  the  record.  I  Bay  that 
the  President,  and  at  Least  one  of  his  counsel,  entertain 
this  opinion.  We  think  it  has  no  right  to  present 
these  charges  and  try  them  under  the  Constitu- 
tion, which  says  that  no  State  shall  be  deprived 
of  equal  representation  in  the  Senate,  yet  the  Pre- 
sident, instead  of  resorting  to  war  or  arbitrary 
tyranny,  which  was  resorted  to  by  the  ambitious  men  that 
have  been  described  in  this  Chamber,  he  submits  this 
question  in  a  peaceful  and  quiet  manner,  to  be  adjudged 
and  determined  by  the  Senate  of  the  United  States  of  its 
present  organization  ;  and  now  will  von  not  at  least  give 
him  credit  for  some  degree  of  forbearance?  When  gentle- 
men talk  of  his  trying  to  turn  usurper,  and  his  having  a  pur- 
pose in  sending  for  General  Emory,  do  they  prove  any 
improper  design  on  his  part?  None  on  the  face  of  the 
earth.  Was  it  not  natural  in  this  state  of  things,  when 
the  whole  country  was  agitated  and  excited,  when  men's 
minds  were  aroused  everywhere  in  the  unfortunate  con- 
dition of  parties  in  the  United  States  to  such  an  extent  as 
that  they  were  offering  troops,  on  the  one  hand,  to  sus- 
tain Congress,  and  on  the  other  to  sustain  the  President, 
and  when  the  Lieutenant-General  of  the  Arniy  and 
the  President  had  differed  in  their  opinions. 

I  maintain  that  the  very  fact  that  he  has  done  nothing 
of  a  military  character,  shows  that  he  had  no  intention  to 
do  the  acts  which  are  imputed  to  him.  But  it  was  right. 
It  was  natural  when  he  saw  these  despatches;  when  he 
knew  that  there  was  a  difficulty  between  General  Grant 
and  himself;  when  he  knew  that  there  were  persons  send- 
ing despatches  through  the  newspaper  governors,  and 
prominent  men  in  various  States  in  the  Union;  sending 
despatches  stating  how  they  were  to  stand  up  for  the 
Congress  of  the  United  States.  In  that  controversy,  it 
was  natural  and  right,  and  within  the  legitimate  scope  of 
the  powers  conferred  upon  him  by  the  Constitution, that  he 
should  eend  for  this  officer,  that  he  should  anquire  what 
was  the  meaning  of  these  new  troops  that  were  brought 
into  the  Department  of  Washington.  He  had  a  right  to  do 
it,  and  the  fact  that  he  did  it  is  no  evidence  of  an  unlaw- 
ful design  on  his  part,  but  it  proves  that  he  was  endeavor- 
ing to  understand,  as  it  was  his  duty  to  understand  as  the 
Commander-in-Chief  of  the  Army  and  Navy  of  the  United 
States,  what  was  the  meaning  of  the  introduction  of  these 
forces.  What  did  he  know  but  what  General  Grant  in  the 
progress  of  this  quarrel  might  assume  the  power  of  a  mili- 
tary dictator?  How  did  he  know  but  what  General  Grant 
might  be  endeavoring  to  surround  him  with  troops 
to  have  him  arrested?  Had  not  he  a  right  to 
send  for  an  officer  and  inquire  if  he  knew  of 
the  introduction  of  these  military  forces  here, 
and  when  he  found  that  it  was  only  a  trivial  force ;  when  he 
found  that  there  was  no  expressed  design  on  the  part  of 
anybody  to  violate  the  Constitution  of  the  United  States, 
didn't  he  stop?  No  effort  was  made  on  his  part  to  manage 
the  army  or  to  persuade  the  army  to  go  to  war  with  the 
Congress  of  the  United  States,  but  he  retained  his  counsel, 
and,  in  a  peaceful  manner,  submits  himself  to  the  judg- 
ment of  the  Senate;  and  I  stand  here  in  the  face 
of  this  Senate  and  say  that  the  history  of  the 
whole  world  does  not  furnish  anything  in  mo^al  sub- 
limity and  grandeur  surpassing  the  triumphant  spectacle 
which  we  now  behold.  I  was  delighted  and  rejoiced  to 
see  that  this  unfortunate  controversy  was  taking  this 
turn.  1  regretted  that  any  such  controversy  had  origi- 
nated—that any  such  difference  of  opinion  had  occurred 
between  Congress  and  the  President;  but  in  view  of  those 
red-hot  despatches  which  were  pouring  in  on  both  sides, 
from  every  quarter  of  the  United  States,  I  felicitated  my 
country  and  you  upon  the  thought  that  the  President  of 
the  United  States  had  come  here  through  his  counsel  and 
was  willing  to  abide  the  arbitrament  of  the  American  Se- 
nate, and  as  one  man  at  least  let  them  judge  of  their  own 
constitutional  power  -  judge  as  does  every  other  court  of 
justice  does  in  determining  the  question  of  jurisdiction — 
to  let  you  judge  for  yourselves  whether  you  had  the  con- 
stitutional power  to  try  it. 

He  comes  in  this  peaceful  and  quiet  mode,  and  I  main- 
tain that  he  is  not  justly  chargeableiwith.  the  imputations 
that  are  made  againBt  him  and  his  conduct  in  the  argu- 
ments that  are  made  by  gentlemen  on  the  other  side.  They 
may  impute  motives  as  much  as  they  please  by  the  conver- 
sation with  General  Emory  or  auybody  else.  The  Presi- 
dent has  brought  no  force  here;  he  has  not  attempted,  in 
any  manner  whatever,  to  overawe  Congress  or  to  plunge 
this  country  into  a  revolution.  He  has  acted  peaceably 
and  quietly,  and  the  charges  that  are  made  against  him 
are  wholly  without  foundation.  In  fact,  all  the  testimony 
shows  that  the  President  of  the  United  States  had  it  in 
view  to  have  this  question  settled  in  a  peaceful  and  arnica- 
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ble  mode,  intending  that  it  should  go  before  the  Supreme 
Court. 

Mr.  Nelson  quoted  the  tenth  article  in  regard  to  the  Pre- 
sident's speeches  at  the  Executive  Mansion,  at  Cleveland, 
and  at  St.  Louis,  and  continued:— A  great  deal  of  testi- 
mony has  been  taken  about  this.  I  might  make  an  argu- 
ment as  to  whether  they  are  faithful  representations  of 
what  the  President  said  or  not,  but  I  shall  not  worry  your 
patience,  after  having  delayed  you  so  long  with  my  argu- 
ment, on  that  point.  Mr.  Nelson  then  quoted  from  the 
answer.  He  proceeded :— We  say,  therefore,  that  this  is  a 
personal  right  in  the  President  and  in  the  citizen.  I  saj', 
further,  that  these  speeches  were  not  official  like  his  com- 
munications to  Congress,  but  mere  private  and  personal, 
and  in  answer  to  the  call  of  his  fellow-citizens. 

Why,  ten  years  ago,  it  would  have  struck  the  American 
people  with  astonishment  that  such  a  charge  should  be 
preferred  against  tnc  President  of  the  United  States, 
Why,  almost  from  my  boyhood,  down  to  the  commence- 
ment of  the  war,  I  had  talked  time  and  again  about  what 
was  known  as  the  old  seldition  laws,  and  it  there  was  any- 
thing that  stunk  in  the  nostrils  of  the  American  people,  it 
was  that.  The  oblect  of  that  was  to  prevent  the  publica- 
tion of  matter  that  might  affect  the  President  or  the  Go- 
vernment of  the  United  States.  We,  in  this  country,  like 
to  exercise  the  freedom  of  speech  which  our  father?  gua- 
ranteed to  us  in  the  Constitution,  and  like  the  liberty  of 
the  press,  which  is  also  another  cherished  right  of  every 
American  citizen. 

We  look  to  have  the  largest  liberty  in  the  exercise  of 
that  right.  The  American  people  have  been  accustomed 
to  it  ever  since  they  were  a  nation,  and  it  is 
a  great  deal  better  to  tolerate  even  impropriety 
and  indecency  of  speech,  and  to  tolerate  the  licentious- 
ness of  the  press,  than  it  is  to  impose  such 
restrictions  as  are  imposed  in  other  countries  upon  these 
tilings.  Public  opinion,  a3  a  general  rule,  will  regulate 
the  indecency  of  speech,  as  it  will  regulate  and  control 
the  licentiousness  of  the  press.  If  public  opinion  does  not 
do  it,  why,  as  a  general  rule  in  a  great  many  eases,  the 
arm  of  the  law  is  long  enough  and  strong  enough  to  apply 
any  corrective  that  may  be  necessary,  but  the  American 
people  will  Buffer  no  restriction  of  the  freedom  of  speech. 

Let  it  be  known  and  remembered  always  that  powerful 
as  Congress  may  be,  groat  as  the  powers  of  the  President 
of  the  United  States  are,  in  a  technical  sense,  it  has  always 
byen  admitted  by  all  politicians  and  public  men  in  the 
United  States  that  there  is  a  power  in  which  is  the  sover- 
eign and  master  of  both :  that  i3  the  people.  .They  are  the 
constituency  of  Congress  and  the  President. 

Members  of  Congreis  have  the  right  to  speak,  and  to 
epeak  with  perfect  freedom  of  the  conduct  of  the  Presi- 
dent; and  the  President,  in  turn,  has  a  right  to  carry  the 
war  into  Africa,  and  speak  about  Congress  when  he  is  as- 
sailed. Aud,  if  he  does  this,  he  has  just  the  same  right  to 
do  it  a3  any  other  citizen  in  our  government.  And,  when 
you  destroy  the  right  of  the  President  of  the  United  States 
to  defend  himself  against  charges  made  against  him,  either 
in  Congress  or  out  of  Congress,  why  then  you  put  the 
President  at  the  feet  of  Congress,  and  you  destroy  that  in- 
dependence which  was  intended  by  the  Constitution  to  be 
secured  to  each  of  the  co-ordiuate  departments  of  the  go- 
vernment in  their  appropriate  spheres. 

It  was  intended  that  the  legislative  department  should 
be  independent  in  its  sphere  and  within  the  circle  of  its 
appropriate  duty ;  and  that  the  judicial  department  in  a 
lite  manner  should  be  independent  in  the  fuuetion  appro- 
priately belonging  to  it,  aud  that  the  President  should  be 
equally  independent  both  of  the  judiciary  and  of  Con- 
gress, and  to  hold  otherwise,  if  you  had  Congress  to  be 
able  to  monopolize  all  tlie  powers  of  the  Constitution,  it 
becomes  ultimately  a  despotism,  such  as  was  never  con- 
templated by  the  fathers  nor  Senators. 

I  do  not  intend  to  go  further  into  this  discussion,  and  I 
shall  close  my  remarks  very  soon.  I  do  not  intend  to  go 
minutely  into  the  discussion  of  this  question,  but  I  have 
to  say  in  regard  to  the  President  of  the  United  States,  just 
as  I  have  said  in  regard  to  the  House  of  Representatives, 
he  is  a  mortal  man— he  is  made  of  flesh  and  blood.  The 
President  has  a  temper  and  passion  s  just  aa  any  other 
man,  and  when  ho  is  attacked  in  Congress,  or  anywhere 
else,  why  may  he  not  defend  himself? 

W  e  all  know  when  the  venerable  leader  of  the  HouBe  ot 
Representatives,  who  had  opposed  the  President's  noini- 
nation  at  Baltimore,  and  who,  if  I  am  not  much  mistaken, 
just  a  few  days  before  the  President  made  one  of  his 
speeches  which  he  has  made  in  the  cause  of  this  contro- 
versy, spoke  in  the  House  of  Representatives  about  Charles 
I.  The  President  made  a  speech  in  the  Executive  Mansion 
on  the  22d  of  February,  in  which  he  noticed  that  speech, 
treating  it  as  a  sort  of  irritation  to  assassination. 

That  irritation,  so  far  as  I  know,  was  never  noticed  by 
the  managers  of  the  House  of  Representatives ;  he  had  a 

Scrfect  right  to  *ay  anything  he  pleased  about  the  Presi- 
ent  of  the  United  States,  out  when  these  things  were 
done  by  members  of  Congress,  and  circulated  all  over  tho 
land,  published  broadcast  in  the  newspapers,  what  is  there 
iu  the  situation  of  the  President  of  the  United  States  that 
prevents  him  from  exercising  the  ordinary  right  of  self- 
defense  that  belongs  to  every  citizen  of  the  land.  I  admit 
that  the  President  of  tho  United  States  in  a  communica- 
tian  to  you  officially  as  members  of  Congress,  ought  to  pre- 
serve a  proper  decorum ;  that  :n i n- ii if  v  .if  expression— if  I 
may  use  such  a  term — which  should  bo  employed  in  tho 
intercourse  between  otic  department  and  tho  other. 

But  I  mention  that  when  Andrew  Johnson  took  his  tour 
from  Washington  City  to  Chicago,  aud  St.  I. •mi-,  and 
Cleveland,  aud  Cincinnati,  and  returned  to  the  City  of 
Washington,  he  was  nothing  but  a  private  citizen ;  to  be 


sure  he  is  President  of  the  United  States,  but  nothing  in 
the  Constitution,  nothing  in  the  laws  authorizes  anv  one 
to  regulate  his  movements.  He  goes  as  a  private  citizen, 
and  if  he  is  called  to  make  a  speech  and  he  chooses  to  re- 
spond to  it,  and  some  severe  phillippics  have  been  hurled 
against  him  by  members  of  Congress,  and  he  chooses  to 
answer  them,  and  members  of  Congress  have  insisted  fn 
the  strongest  terms  on  their  right  to  hold  this,  that  or  tEfe 
other  doctrrle,  cannot  the  President  answer  the  charges  ifi 
the  same  way 

Appealing,  as  he  does,  to  the  people  to  judge  between 
them,  who  would  deny  to  any  Senator  or  Representative 
either,  in  what  is  ordinarily  called  a  stump  speech,  or  ill 
any  other  mode  of  communication,  to  assail  the  conduct  of 
the  President  of  the  United  States?  Why,  Senators,  it  is 
the  very  life  and  salvation  of  our  republic,  although  party 
spirit  seems  to  have  culminated  to  an  extraordinary  de*. 
gree  within  the  last  four  or  five  j'ears.  It  is  the  preserve?, 
tion  of  the  liberties  of  the  American  citizen.  When  pap- 
ties  are  equally  balanced  they  watch  each  other,  and  they 
are  sedulously  cautious  in  regard  to  anything  that  might 
violate  the  Constitution  of  the  United  States. 

I  believe  it  has  been  proved  in  regard  to  every  one  of 
those  occasions  that  it  was  sought,  not  by  the  President, 
but  by  others;  as  when  Senator  Johnson  and  others  called 
upon  the  President  at  the  Executive  Mansiou,  they  called 
upon  him  in  their  character  as  citizens,  and  he  replied  fo 
them  as  he  had  a  right  to  reply  to  them.  When  he  went 
to  Cleveland  it  is  shown  that  he  did  not  desire  to  do  aim 
thing  more  than  to  make  a  salutation  to  the  people,  but  He 
was  urged  by  his  friends  to  do  more,  and  I  think  it  very 
likely,  from  the  circumstances  which  ere  detailed  here 
in  evidence,  that  in  all  probability  there  was  a  mob  there 
in  Cleveland,  ready,  cut  and  dried  to  insult  and  abuse  the 
President  in  the  manner  they  did.  so  as  to  prevent  him,  if 
possible,  from  speaking,  and  when  there,  gave  him  provo- 
cation. He  replied  just  as  any  other  man  should  do,  and 
had  a  right  to  do ;  and  if  he  used  strong  expressions  in  re- 
gard to  Congress,  they  were  not  stronger  than  he  had  a 
right  to  use. 

I  tell  you,  Senators,  he  has  a  right  to  speak  of  anv  act  Of 
Congress,  in  any  mode  that  he  sees  proper— there  is  Hp 
law  and  nothing  in  the  Constitution  to  prevent  it.  One  of 
the  greatest  rights  secured  to  the  people  under  the  Const*, 
tution  would  be  invaded  if  this  privilege  was  denied. 

Mr.  Nelson  then  quoted  from  the  eleventh  article  and 
from  the  President's  answer,  and  continued :— Time  and 
time  again  the  President  in  his  veto  messages  has  asserted 
these  views  and  opinions  as  to  the  rights  of  the  Southern 
States,  now  excluded  from  representation;  and  although 
the  phraseology  is  a  little  more  courtly  aud  elegant  in  the 
messages  than  in  the  speeches,  yet  substantially  the  Pre- 
sident has  in  almost  every  one  of  these  communications  ij^ 
listed  that  these  States  are  entitled  to  representation  in 
Congress. 

The  gentleman  who  last  addressed  you  (Mr.  Boutwell) 
said  that  the  President  wished  to  obtain  control  of  the 
army  and  navy,  and  to  coutrol  the  elections  of  1868-459,  ak» 
lowing  Rebels  to  exercise  the  elective  franchise,  and  e» 
eluding  negroes  from  voting.  What  authority  did  the  ho- 
norable manager  get  in  this  case  to  make  that  assertion? 
He  says  that  the  South  has  been  given  up  to  bloodshed.  I 
live  in  the  South,  and  have  not  the  slightest  doubt  that  ab- 
though  there  has  been  a  bad  state  of  things  in  some  po* 
tions  of  the  South,  nine-tenths  of  the  murders  and  as- 
sassinations were  sensation  stories,  made  with  a  view  tb 
excite  men.  As  to  the  President  assumiug  powers  not 
warranted  by  the  Constitution,  I  have  endeavored  in  a 
feeble  way  to  show  you  that  he  is  not  guilty. 

I  say  to  3*ou,  Senators,  that  you  have  a  solemn  respond 
bility.  I  have  the  same  faith  now  that  I  have  had  eve* 
since  I  undertook  this  case;  the  same  confidence  whicji 
ought  to  be  reposed  in  the  American  Senate.  1  do  believe 
that  men  of  your  character,  of  your  position  in  the  world, 
have  the  ability  to  decide  this  cause  impartially,  and  to 
set  aside  all  party  consideration  in  its  determination. 
Every  lawver  knows  of  cases  where  men,  especially  upon 
circumstantial  evidence,  have  been  tried  and  executed* 
when  it  afterwards  appeared  upon  more  careful  investiga- 
tion that  they  were  not  guilty.  I  thiuk  that  even  trfe 
Senate  of  the  United  States  may  look  at  the  history  of  tnp 
world  for  the  purpose  of  deriving  the  lesson  intended  to 
be  impressed  upon  courts  and  juries  by  the  books. 

So,  without  going  over  these  thiugs  again,  I  can  say  thai 
I  think  even  the  Senate  of  the  United  States  may  look 
back  to  the  history  of  tho  world  for  the  purpose  of  deriving 
Borne  instructive  lesBons.  Without  undertaking  to  travel 
along  the  whole  course  of  history,  some  three  or  four  ex- 
amples have  occurred  in  the  history  of  the  world  that  arp 
not  unworthy  of  a  passing  notice.  Tho  account  which 
has  been  transmitted  to  us  of  the  murder  of  Ctesar  by 
Brutus,  has  raisod  the  question  for  nearly  twenty  comu* 
ries  whether  that  act  was  an  act  of  patriotism,  and 
whether  it  was  justified  r»r  not.  The  execution  of  Charles 
I  is  another  of  tho  historical  problems  which  has  never 
been,  and  ncvor  will  be  settled.  In  tho  opinion  of  man>- 
kind,  some  regard  Cromwell  as  a  patriot,  animated  by  the 
purest  motives,  others  as  an  ambitious  man  craviug  fbff 
power  and  property. 

That  question  still  remains  open,  but  the  deeds  of  Vio- 
lence committed  in  th«  world  have  uot  always  been  fo^ 
lowed  by  peace  aud  quiet  to  those  who  have  done  there* 
A  few  short  years  after  the  execution  of  Charles  I,  and  tiro 
bodies  of  Cromwell  aud  Bradshaw,  and  one  or  two  otheyB 
who  were  concerned  iu  his  execution,  wero,  iu  conse- 
quence of  a  change  in  public  opinion,  taken  from  their 

Kavee,  and  hung  by  the  party  that  came  into  powcK 
>uis  XVI  was  executed  by  the  people  of  France.  Did 
that  act  give  peace  and  quiot  to  the  French  Kingdom? 
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No'.  It  was  goon  followed  by  deeds  of  bloodshed  such  as  the 
world  has  never  seen.  The  guillotine  waa  put  in  motion, 
and  tke  streets  of  Paris  ran  with  human  gore. 

Those  deed*  that  are  done  in  times  of  high  party  and  po- 
litical excitement  are  deeds  thnt  should  admonish  you  as 
to  the  manner  in  which  you  discharge  the  duty  that  de- 
volves upon  you.  I  hnveno  idea  that  consequences  such 
a*  I  have  described  will  resuK,  but  yet  deeds  that  are  dono 
in  excitement  often  come  back  in  after  years  and  cause  a 
degree  of  feeling.  I  will  not  attempt  to  describe ;  that  has 
been  done  a  great  deal  better  than  I  ean  do  by  a  master 
hand,  who  tells  us  '  Forever  and  anon  of  griefs  subdued. 
There  comes  a  token  like  a  scorpion'B  sting,  scarce  seen  but 
with  fresh  bitterness  imbued,  and  slight  withal  may  be  the 
thoughts  which  bring  back  to  the  heart,  the  weight  of 
which  it  would  fling  away  forever." 

"It  may  be  a  sound,  a  line  of  music,  summer  eve  or 
spring,  the  wind  of  the  ocean  which  shall  sound  striking 
the  electric  chain  wherewith  we  are  darkly  bound,  and 
how  or  why  we  know  not,  nor  can  trace  home  to  its  cloud 
this  lightniiig  of  the  mind,  nor  can  efface  the  blight  and 
blackening  it  leaves  behind."  God  grant  that  the 
American  Senate  may  never  have  such  feelings  as  these. 
God  grant  that  you  may  so  act  in  the  discharge  of  your 
duty  that  there  shall  be  no  painful  remembrance.  Sena- 
tors, to  come  back  upon  you  in  a  dving  hour.  God  grant 
that  you  may  so  aet  that  you  will  not  only  be  able  to  look 
death  and  eternity  in  the  face,  but  feel  that  you  have  dis- 
charged your  duty  and  your  wheleduty  to  God  and  your 
country.  If  so,  you  will  receive  the  approbation  of  men 
and  angels  and  the  admiration  of  posterity. 

I  do  not  know,  Mr.  Chief  Justice  and  Senators  ,that  it  is 
eicactlj'  in  accordance  with  the  etiquette  of  the  court  of 
justice  for  me  to  do  what  I  propose  to  do  now,  but  I  trust 
the  Senate  will  take  the  will  for  the  deed,  and  if  there  is 
anythiug  improper  in  it  you  will  overlook  it.  I  cannot 
dose  the  remarks  I  have  made  in  this  case  without  stating 
tny  profound  thanks  to  the  Chief  Justice  and  the  Senators 
for  the  very  kind  aud  patient  attention  with  which'  you 
have  listened  to  me  on  this  occasion,  imperfect  and  lengthy 
as  has  been  the  argument  I  have  offered.  You  have  sub- 
mitted with  a  patient  attention  which  I  had  little  reason 
to  expect,  and  I  cannot  take  my  seat  without  extending  to 
you  my  thanks,  whether  it  be  in  accordance  with  the 
usage  or  not. 

Mr.  NFLSON  having  concluded  his  argument  at  fifteen 
minutes  past  four  o'clock,  the  court  adjourned  until  twelve 
o'clock  to-morrow. 


PROCEEDINGS  OF  SATURDAY,  APRIL  25. 

Admission  of  Official  Reporters. 

After  the  opening  of  the  court,  the  Chief  Justice 
stated  that  the  first  business  in  order  was  the  order  of- 
fered by  Senator  Edmunds  yesterday  to  admit  the  offi- 
cial reporters  to  report  the  proceedings  in  secret  ses- 
sion on  the  final  question. 

Mr.  EDMUNDS,  at  the  suggestion,  he  said,  of  seve- 
ral Senators,  moved  to  postpone  the  consideration 
until  Monday. 

Senator  DRAKE— I  move  that  that  order  be  in- 
definitely postponed,  and  ou  that  I  call  the  yeas 
aud  nays. 

Senator  EDMUNDS— Mr.  President,  so  do  L 

The  motion  of  Mr.  Drake  was  voted  down  by  the 
following  vote : — 

YsAS.-Messrs.  Cameron,  Chandler,  Conkling,  Corbett, 
Drake,  terry,  Harlan.  Howard,  Morrill  (Me.),  Morrill  (Vt.), 
Morton,  Nye.  Poineroy,  Ramsey,  Ross,  Stewart,  Sumner. 
Thayer,  Tipton  and  Yates— 2f>. 

■Nays .-Mewrs.Anthouy,  Buckalew,Cracin.  Davis,  Dixon. 
DooUttle,  Edmunds.  Fesscnden,  Fowler,  FrelinghuyseB, 
Grime?,  Henderson,  Hendricks,  Howe.  Johnson,  McCreerv, 
Morgan  Norton,  Patterson  ('J enn.),  Sfculsbury.  Sherman. 
Wilson-"?   an     m         ickere,  Willey,  Williams  aud 

The  motion  to  postpone  till  Mondsay  was  agreed  to. 
Mr.  Sumner's  Order. 

Mr.  SUMNER  offered  the  following  order:— 

Ordered,  That  the  Senate,  sitting  for  the  trial  of  Andrew 
aWiusou,  President  ot  the  United  States,  will  proceed  to 
vote  on  the  several  articles  of  Impeachment  at  twelve 
olclock  on  the  day  after  the  close  of  the  argument. 

Senator  JOHNSON  objected,  aud  it  was  laid  over. 

Senator  SUMNER— I  send  to  the  Chair  two  addi- 
tional rules,  the  lirst  of  which  is  derived  from  the 
practice  of  the  Senate  in  the  trials  of; Judge  Chase  and 
Judge  Peck, 


They  were  read  as  follows:— 

Rule  25.— In  taking  the  vote*  of  the  Senate  on  the  arti- 
cles of  impeachment,  the  presiding  oificer  shall  call  eaoh 
Senator  by  name,  and  upon  Biich  article  propose  the  fol- 
lowing question  in  the  manner  following:— 

Mr.  ,  how  sav  you,  is  the  respondent  guilty  or  not 

guiltv,  as  charged  "in  the  —  article  of  impeachment? 
Whereupon  each  Senator  rhall  rise  in  his  place  and  ai> 
swer  "Guilty"  or  "Not  Guiltv." 

Rule  24.— On  a  conviction  by  the  Senate,  it  shall  be  the 
dutv  of  the  presiding  officer  forthwith  to  pronounce  the  re- 
moval from  office  of  the  convicted  person,  according  to  the 
requirements  of  the  Constitution,  and  any  further  judg- 
ment shall  be  on  the  order  of  the  Senate. 

Senator  JOHNSON  again  objected,  and  the  rules 
went  over. 

The  Chief  Justice  then  directed  the  eounsei  for  the 
President  to  proceed  with  the  argument. 

Mr.  (iroesbeck's  Argument. 

Mr.  GROESBECK  said:— Mr.  Chief  Justice  and  Sena- 
tors:—I  am  sorrv  that  I  am  not  so  well  to-day  as  I  should 
like  to  be,  but  I  "know  the  desire  of  the  Senate  to  get  on 
with  this  argument,  and  have,  therefore,  preferred  to 
come  here  this  morning  aud  attempt  to  present  an  outline, 
at  least,  of  the  views  1  have  formed  of  the  respondent's 
case.  Since  the  organization  of  our  government  we  have 
had  five  trials  on  impeachment,  one  of  a  Senator  and  four 
of  judges,  who  have  held  their  office  by  appointment,  and 
for  a  tenure  during  life  and  good  behavior.  It  has  not 
been  the  practice,  nor  is  it  the  wise  policy  of  a  republic  to 
avail  itself  of  the  remedy  of  impeachment  for  the  regular 
tion  of  its  elective  officers.  Impeachment  was  not  in- 
vented for  that  purpose,  but  rather  to  lay  hold  of  offices 
that  were  held  bv  inheritance  and  for  life,  and  the  true 
policy  of  a  republican  government,  according  to  my  ap- 
prehension, is  to  leave  these  matters  to  the  people,  who 
are  the  great  and  supremo  tribunal  to  try  just  such  ques>- 
tions,  and  thev  assemble  statedly  for  that  purpose  with 
the  single  object  of  deciding  whether  an  officer  shall  be 
continued  or  whether  he  shall  be  removed  from  ofi.ee.  I 
may  be  allowed,  Senators,  to  express  my  regret  that  such 
a  case  as  this  is  before  you,  but  it  is  he/e,  and  it  must  be 
tried,  and  therefore  I  proceed  as  I  promised  at  the  out* 
Btart,  to  say  what  I  may  be  able  to  say  on  behalf  of  the  re- 
spondent. 

In  the  argument  of  one  of  the  managers  the  question 
was  propounded,  "Is  this  body  now  sitting  to  determine 
the  accusation  of  the  House  of  Representatives  against  the 
President  of  the  United  States,  the  Senate  of  the  United 
States  or  a  court?"  1  he  argument  goes  on  to  admit  if  this 
body  is  a  court  in  any  manner  as  contra-distinguiihed 
from  the  Senate,  theu  we  agree  that  the  accused  may 
claim  the  benefit  of  the  rules  of  criminal  cases,  although  ne 
can  only  be  convicted  when  the  evidence  makes  the  case 
clear  beyond  a  reasonable  doubt,  and  in  view  of  this  state- 
ment, and  in  view  of  the  labored  effort  which  has  been 
made  by  the  managers  in  this  cause,  I  ask,  Senators,  your 
attention  to  the  question,  In  what  character  you  proceed  fo 
this  trial?  We  have  heard  protracted  and  elaborate  dis> 
cussioa  to  show  that  yon  do  not  sit  as  a  court.  The  mana- 
gers have  even  taken'  offense  at  any  such  recognition  of 
your  character.  For  some  reason  that  I  will  not  allude  to, 
they  have  done  even  more,  and  claimed  for  this  bodv  the 
moat  extraordinary  jurisdiction.  Admitting  that  it  was  a 
constitutional  tribunal  they  have  yet  claimed  that  it  knew 
no  law,  either  statute  or  common ;  that  it  consulted  no 
precedents  save  those  of  parliamentary-  bodies ;  that  it  was 
alaw  in  itself;  in  a  word,  that  its  jurisdiction  was  without 
bounds,  and  could  impeach  from  any  cause  and  there  waa 
no  appeal  from  its  judgment. 

The  Constitution  would  appear  to  give  it  somewhat  Us 
jurisdiction,  but  everything  it  may  deem  impeachable  be- 
comes such  at  once,  and  when  the  phrase  "high  crimes 
and  misdemeanors"  are  used  in  that  instrument  they  ace 
without  significance,  and  intended  merely  to  give  so- 
lemnity to  the  tribunal  to  sustain  this  extraordinary  view 
of  the  character  of  this  tribunal.  We  have  been  referred 
to  English  precedents,  and  especiallv  to  early  English  pre- 
cedents, when,  according  to  my  recollection,  impeachment 
aud  attainder,  and  bills  of  pains  and  penalties  have  labored 
together  in  the  work  of  murder  and  confiscation. 

Senators,  I  do  not  propose  to  linger  about  these  English 
cases.  We  have  cases  of  our  own  upon  this  subject.  We  have 
teachings  of  our  own.  We  know  our  fathers,  in  framing 
the  Constitution,  were  jealous  of  delegating  powers,  ana 
tried  to  make  a  limited  constitutional  government;  tried 
to  enumerate  all  the  powers  they  were  willing  to  intrust 
to  any  department  of  it.  The  Executive  Department  is 
limited ;  the  Judicial  Department  is  United,  and  the  Lecis- 
lative  Department  we  have  supposed  was  also  limited;  but 
according  to  the  argument  made  here  in  this  trial,  it  is 
otherwise,  and  it  has  in  its  service  and  at  its  command  an 
institution  that  is  above  all  law  and  acknowledges  no  re- 
straint—an institution  worse  than  a  court-martial,  in  that 
it  has  a  broader  and  more  dangerous  jurisdiction. 

Senators,  I  cannot  believe  for  one  moment  that  there  is 
lying  in  the  heart  of  the  Constitution  any  such  tribunal  as 
this,  and  I  invite  your  attention  to  a  brief  examination  of 
our  own  authorities  and  of  our  own  teachings  ou  this  sub- 
ject. It  was  with  much  doubt  and  hesitation  that  the 
jurisdiction  to  try  impeachment  at  all  was  iutrusted  to  the 
Senate  of  the  United  States.  The  grant  of  jurifdiction  to 
the  Senate  waa  deferred  to  the  last  moment  of  time ;  nor 
was  your  jurisdiction  overlooked.  Allow  me  to  call  yonr 
attention  to  the  proceedings  in  the  Journal  of  the  Federal 
Convention  upon  this  subject.  In  the  first  report  that  was 
presented  they  proposed  to  allow  impeachment  for  nial- 
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practice  or  neglect  of  duty.  It  will  be  observed  that  this 
is  very  English-like  and  very  broad.  There  is  not  necessa- 
rily any  crime  in  the  jurisdiction  here  proposed  to  be  con- 
ferred. In  the  next  report  they  proposed  to  allow  the  tri- 
bunal jurisdiction  over  treason,  oribery  and  corruption.  It 
will  be  observed  that  thev  began  to  get  away  from  English 
precedent  and  to  approach  the  final  result  at  which  they 
arrived.  The  jurisdiction  is  partly  criminal  and  partly 
broad  and  open,  not  necessarily  involving  criminality.  In 
the  next  report  on  this  very  question  of  jurisdiction  they 
reported  to  the  Senate,  or  rather  to  the  Supreme  Court  of 
the  United  States,  to  which  body  up  to  the  very  last  mo- 
ment they  confided  the  jurisdiction. 

In  the  next  report  thev  proposed  to  allow  Jurisdiction 
for  treason  or  bribery  and  nothing  else.  It  will  be  observed 
that  here  was  nothing  but  a  gross  flagrant  crime,  and  that 
gives  the  jurisdiction  that  we  have  in  the  present  Con- 
stitution—treason, bribery,  and  other  high  crimes  and 
misdemeanors,  not  malpractices,  not  neglect  of  duty,  noth- 
ing that  left  jurisdiction  open;  the  jurisdiction  is  short 
and  limited  by  any  fair  construction  of  this  language,  and 
it  was  intended  to  be  short.  It  is  impossible  to  observe 
the  progress  of  the  deliberations  of  that  Convention  upon 
this  single  question,  beginning  with  the  briefest  and 
most  open  jurisdiction,  and  ending  in  a  jurisdiction  con- 
fined in  its  terms,  without  coming  to  the  conclusion  that  it 
was  thesr  determination  that  the  jurisdiction  should  be 
circumscribed  and  limited.  In  what  character  Senators 
do  you  sit  here  ?  You  have  heard  the  argument  of  the 
managers,  you  have  heard  the  discussion  of  the  subject  all 
through  the  progress  of  the  case;  you  have  been  referred 
to  English  precedents  by  the  managers  to  support  their 
theory  that  you  sit  here,  not  as  a  court,  but  as  an  inquest  of 
office,  or  as  a  nameless  tribunal  with  unfixed  and  illimi- 
table jurisdiction.  We  have  our  own  precedents  on  tnis 
subject,  and  I  will  call  3-our  attention  to  them. 

It  has  been  heard  in  this  trial  for  the  first  time,  that  this 
tribunal  now  sitting  as  you  are  sitting,  is  anything  else 
than  a  court.  I  challenge  the  gentlemen,  after  their  in- 
vestigations of  the  action  of  the  Constitutional  Conven- 
tion, to  show  anything  that  has  been  said  or  done,  calcu- 
lated to  make  the  impression  that  the  tribunal  to  try  im- 
peachment is  anything  else  than  a  court.  Let  us  look,  Se- 
nators, at  our  own  history.  We  have  had  four  trials  of 
impeachment  in  the  United  States.  The  first  was  the  case 
of  Blount.  What  was  the  language  of  the  tribunal  in  that 
trial?  When  it  came  to  make  a  final  decision,  it  did  so  in 
this  language:— "The  court  is  of  opinion  that  the  matter 
alleged  is  not  sufficient  in  law  to  show  that  this  court 
ought  to  hold  jurisdiction  of  the  said  impeachment."  That 
is  good  authority— that  is  good  American  precedent  on  this 
question.  It  is  the  deliberate  opinion  of  the  Senate  of  the 
United  States  in  the  first  trial  in  which  it  sat  in  that  ca- 
pacity, declaring  itself  in  the  most  solemn  language,  which 
it  uttered  during  the  trial  as  its  final  decision,  that  it  was 
a  court  and  not  an  inquest  of  office,  or  some  nameless 
thing,  calculated  only  to  frighten  the  timid. 

What  is  the  next  case?  The  Pickering  case.  Through- 
out its  progress  the  Senate  styled  itself  "The  Senate  sitting 
in  the  capacity  of  a  Court  of  Impeachment,"  and  the  last 
action  of  the  body,  its  decision,  was  on  a  question  in  this 
form:— "Is  the  court  of  opinion  that  John  Pickering  be 
removed."  So  too  in  the  next  case,  the  case  of  Chase.  The 
President  in  that  case  styled  the  body  "a  court,"  and  was 
more  fortunate  than  the  Chief  Justice,  in  that  he  escaped 
all  censure  from  the  managers  of  the  House  of  Representa- 
tives. How  in  the  next  case,  the  Peck  case,  the  tribunal 
itself  put  the  final  point  in  this  language— "Resolved,  That 
tins  court  will  now  pronounce  judgment  in  the  case  of 
William  H.  Peck,  Justice  of  the  United  States  for  the  Dis- 
trict of  Missouri."  Now,  Senators,  I  have  gone  over  every 
precedent  that  we  have  in  our  own  history  on  this  ques- 
tion, and  they  show  that  in  every  instance  the  Senate 
solemnly  declared  itself  to  be  a  court.  If  we  are  to  go  by 
precedent,  let  us  take  our  own  precedents  rather  than 
those  which  have  been  so  liberally  quoted  from  abroad,  by 
the  managers  on  this  occasion.  In  what  spirit,  Senators, 
shall  you  try  this  case?  Allow  me  to  refer  j'ou  on  that 
subject,  to  the  language  of  Story  in  his  Commentaries  on 
the  Constitution,  lie  says,  "The  great  objects  to  be  at- 
tained in  the  selection  of  a  tribunal  for  the  trial  of  im- 

£eachmeuts,  are  impartiality,  integrity,  intelligence  and 
idepeud.  iicc.  If  either  of  these  be  wanting,  the  trial 
must  be  radically  imperfect. 

To  secure  integrity  there  must  be  a  deep  sense  of  duty 
and  a  deep  responsibility  to  future  times  and  to  God ;  to 
secure  intelligence  there  must  be  a  "high  intelligence- 
powers  as  well  as  attainments— necessary  to  secure  inde- 
pendence; there  must  be  numbers  as  well  as  talents,  and  a 
confidence  resulting  at  once  from  permanency  of  place, 
dignity  of  station  and  enlightened  patriotism."  On  the 
next  page  Story  adds:— "Strictly  speaking,  the  power,  that 
is,  the  power  of  impeachment,  is  partly  of  a  political  cha- 
racter, and  on  this  account  it  requires  to  be  guarded  in  its 
exercise  against  the  spirit  of  faction,  the  intolerance  of 

S arty  and  tin:  Biiddeu  movements  in  peculiar  feeling." 
enatois,  this  is  not  my  language,  it  is  the  language  of  a 
distinguished  jurist  whom  you  all  respect,  but  I  mav  af- 
firm by  all  our  own  authorities  and  by  all  our  teachings  on 
the  subject,  that  it  is  a  true  and  faithful  portraiture  of 
what  is  meant  in  the  Constitution  by  the  tribunal  to  try 
Impeachment. 

jFor  that  purpose  you  have  been  sworn  anew  as  it  were 
to  prepare  you  for  this  occasion.  The  oath  which  you 
took  when  you  entered  this  Senate  Chamber,  as  Senators, 
was  a  political,  a  legislative:  oath.  The  oath  which  is  now 
upon  you  is  purely  a  judicial  oath  to  do  impartial  justice. 
We  are  then,  Senators,  in  a  court.  What  are  you  to  try? 
You  are  to  try  the  charges  contained  in  those  articles  of  I 


impeachment,  and  nothing  else.  On  what  are  you  to  try 
them?  Not  on  common  fame,  not  on  presumption  of  guilB, 
not  on  any  views  of  party  politics.  You  are  to  trv  them 
on  the  evidence  offered  here,  and  on  nothing  else.  By  the 
obligation  of  your  oaths,  what  is  the  issue  before  vou? 
Senators,  allow  me  to  say  that  it  is  not  a  question  whe- 
ther this  or  that  thing  was  done.  You  are  not  here  to  try 
a  mere  issue  of  fact.  By  the  very  terms  of  the  Constitu- 
tion  you  can  only  try  in  this  tribunal,  crime.  Let  me  re- 
peat the  jurisdiction:— "Treason,  bribery,  or  oilier  high 
crimes  or  misdemeanors." 

The  jurisdiction  is  comprised  within  that  language.  The 
only  issue  which  this  court  can  try,  is  the  issue  of  crin.o. 
What  is  crime?  In  every  crime  there  must  be  unlawful 
purpose  or  intention,  and  when  this  is  wanting  there  can 
be  no  crime.  There  must  be  an  unlawful  purpose  prompt- 
ing its  commission,  otherwise  there  can  be  no  crime.  Let 
me  illustrate :— Suppose  a  crazy  man  should  burst  into 
this  Chamber  and  kill  one  of  us ;  he  has  committed  the  act 
of  homicide,  but  he  has  not  committed  a  crime.  Suppose 
the  President  should  become  deranged,  and  should,  white 
in  that  condition,  attempt  to  bribe  and  to  break  law  upon 
law,  you  have  no  jurisdiction  to  try  him  on  impeachment. 
Let  me  put  another  case  that  id  not  suppositious.  Mr.  Lin- 
coln claimed  and  exercised  the  power  to  organize  a  mili- 
tary commission  under  which  he  arrested  and  imprisoned 
citizens  within  the  loyal  States.  He  had  no  act  of  Con- 
gress warranting  it,  and  the  Supreme  Court  of  the  United 
States  has  declared  that  the  act  was  against  the  express 
provisions  of  the  Constitution.  Suppose  he  did  violate  the 
express  provisions  of  the  Constitution,  then,  according  to 
the  argument  of  the  managers,  he  might  be  impeached  and 
convicted. 

I  beg  to  read  from  the  argument  of  one  of  the  managers 
on  that  subject.  The  honorable  manager  who  addressed 
us  the  day  before  yesterday  referred  to  the  motives  of  the 
President,  and  declared  mat  the  necessary  inference  of 
the  law  is,  that  he  acted  under  the  influence  of  bad  mo- 
tives ;  whereby  the  gentleman  seems  to  acknowledge  that, 
in  order  to  constitute  a  crime  there  must  be  a  motive, 
'i  here  can  be  no  crime  without  a  motive ;  but  now,  when 
the  President  comes  forward,  and  oners  to  prove  his  good 
motive,  you  will  not  allow  him  to  make  that  proof.  When 
he  comes  forward  and  offers  to  prove  this  from  his  warm 
and  living  heart,  the  answer  is,  "we  make  up  the  motive 
out  of  the  presumptions  of  the  law,  and  conclude  you  on 
that  point ;  we  will  not  hear  you ;  you  must  be  silent." 

Now,  Senators,  the  jurisdiction  of  this  body  is  to  try 
crime,  and  there  is  no  crime  without  unlawful  intention 
and  purpose.  You  cannot  get  a  crime  without  showing 
the  unlawful  intent  or  purpose  behind  the  act  itself.  What 
is  your  verdict?  Not  that  the  President  did  this  or  that 
act.  That  is  not  it.  But  was  he  guilty  of  high  misde- 
meanor, it  being  his  purpose  to  commit  it? 

With  these  preliminary  observations,  I  propose  to  pro- 
ceed to  a  brief  examination  of  the  case  presented.  You 
are  now,  all  of  you,  familiar  with  the  arguments  which 
have  been  presented  thus  far  in  this  case,  and  I  need  not 
attempt  to  go  over  them.  I  have  this  to  say,  and  }ou  will 
all  concur  with  me,  that  the  first  eight  articles  are  built 
upon  two  acts  of  the  President;  the  one  being  the  removal 
ot  Edwin  M.  Stanton,  the  other  the  letter  of  authority 
given  to  Lorenzo  Thomas.  Now,  if  you  will,  take  those 
eight  articles,  and  notice  the  substantial  argument  around 
which  they  are  bound,  with  all  their  assertions  of  good  or 
bad  intent,  and  all  their  arguments  of  every  kind,  you  will 
find  that  there  are  but  those  two  acts— the  removal  of  Me. 
Stauton  and  the  letter  of  authority  to  General  Thomas. 
To  do  that,  we  have  only  to  inquire  in  reference  to  these 
two  acts  in  order  to  ascertain  the  merits  of  this  case.  If 
the  President  of  the  United  States  had  the  right  to  remove 
Edwin  M.  Stanton,  then  these  eight  articles  are  without 
support.  If.  in  addition  to  that,  he  had  the  right  to  give 
the  letter  of  authority  to  Lorenzo  Thomas,  then  these  arti- 
cles fall  to  ruin. 

Now,  there  id  no  Senator  who  has  studied  this  case  who 
will  not  see  the  application  of  this  statement  at  ouce,  and 
it  relieves  us  from  the  necessity  <  i  -wing  over  article  by  ai>- 
ticle,  step  by  step,  in  our  progress.  Give  me  those  two 
proposition  -the  right  to  remove  Stanton  and  the  right  to 
issue  the  letter  of  authority  to  Thomas— and  the  articles 
fall  instantly,  and  there  is  nothing  left  of  tnem,  so  that  we 
have,  in  asking  your  consideration  of  these  articles,  but 
two  inquiries  to  make.  Had  the  I'resideut  the  right  to  re- 
move Mr,  Stanton,  and  had  he  the  right  to  issue  the  letter 
of  authority  to  Ihomas?  I  propose  now,  as  well  as  I  am 
able,  to  examine  this  question.  Had  the  Pre.-ideut  the 
right  to  remove  Edwin  M,  Stantou?  I  propose  to  examine 
that  question  first,  in  connection  with  the  act  regulating 
the '1  enure  of  Civil  Ollices.  It  is  claimed  on  the  one  side 
that,  by  the  operation  of  this  law,  Mr.  Stauton  was  with- 
drawn from  his  previous  position,  and  is  covered  and  pro- 
tected here.  It  is  claimed  upon  the  other  side  that  the  law 
does  not  apply  to  his  case  at  all.  1  think  it  « ill  be  readily 
acknowledged  by  Senators  that  the  President  has  the  right 
to  remove  liitn. 

Allow  me  to  call  your  attention  to  one  question  of  this 
law  in  which  the  question  seemslto  be  involved.  It  pro- 
vides, "That  every  person  holding  any  civil  office  to  which 
he  has  been  appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  every  person  who  shall  hereafter 
be  appointed  to  any  such  olhce  and  become  duly  qualified 
to  act  therein,  is  entitled  to  hold  such  oi:,cc  until  hi.-  suc- 
cessor shall  have  been  appointed  and  duly  qualified,  ex- 
cept as  herein  otherwise  provided.  Provided,  That  the  Se- 
cretary of  State,  the  Secretary  of  the  Treasury,  the  Secre- 
tary of  War,  the  Secretary  of  the  Navy,  and  the  Secretary 
of  the  Interior,  the  Postmaster-General,  and  the  Attorney- 
General  shall  hold  their  ollices  respectively  for  and  during 
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the  term  of  -he  President  hy  whom  they  were  a 
and  for  one  month  thereafter,  subject  to  removal  by  and 
with  the  advice  and  consent  of  the  Senate." 

Now,  gentlemen,  let  me  state  a  few  facts  before  we  pro- 
ceed to  the  consideration  of  this  act.  The  first  fact  is,  that 
the  act  was  passed  on  the  2d  of  .March,  1867.  I  further  call 
your  attention  to  the  fact  that  Mr.  Stanton's  commission 
is  dated  on  the  15th  of  January,  1862.  It  is  a  commission 
given  to  him  by  President  Lincoln,  by  which  he  is  to  hold 
the  office  of  Secretary  for  the  Department  of  War,  during 
the  pleasure  of  the  President  for  the  time  being.  Mr. 
Johuson  became  President  on  the  15th  day  of  April,  1865, 
and  he  has  not,  in  any  manner,  commissioned  Mr.  Stan- 
ton. Now.  upon  these  facts  Senators,  I  claim  that  it  is 
Clear  that  Mr.  Stanton  is  not  protected  by  this  Civil  Tenure 
act.  Let  us  inquire.  The  law  proposes  to  grant  to  the 
Cabinet  officers,  as  they  are  called,  a  term  that  shall  last 
during  the  term  of  the  President  by  whom  they  are  ap- 
pointed, and  one  month  thereafter.  Mr.  Johnson  has  not 
appointed  Mr.  Stanton.  He  was  appointed  during  the  first 
term  of  Mr.  Lincoln.  He  was  not  appointed  at  all  during 
the  term  of  President  Johnson.  He  holds  his  office  by  a 
commission,  if  at  all,  that  would  send  him  through  ad- 
ministration after  administration  indefinitely,  or  until  he 
L-  removed. 

Now,  what  is  the  meaning  of  this  language— "He  shall 
hold  his  office  during  the  term  of  tne  President  by  whom 
he  ie  appointed?"  He  was  not  appointed  during  the  pre- 
sent term.  I  think  that  is  plain.  It  does  seem  to  me  that 
that  simple  statement  settles  this  question.  The  gentleman 
has  said  this  is  M-.  Lincoln's  term.  The  dead  has  owner- 
ship in  no  office  or  estate  of  any  kind.  Mr.  Johnson  is  the 
President  of  the  United  States  with  a  term,  and  this  is  his 
term.  Put  if  Mr.  Lincoln  were  living  to-day;  if  Mr.  Lin- 
coln were  President  to-day,  he  could  remove  Mr.  Stanton. 
Mr.  Lincoln  would  not  have  appointed  him  during  this 
term.  It  was  during  the  last  term  that  Mr.  Stanton  was 
appointed  and  not  this.  And  an  appointment  by  the  Pre- 
sident during  one  term,  by  the  operation  of  this  law,  will 
not  extend  the  term  of  one  President  through  that  of  an- 
other because  that  same  person  happened  to  be  re-elected 
to  the  Pre.-idenc3\  Mr.  Stanton  holds  the  office,  therefore, 
nnder  the  commission  given  him,  and  not  under  the  law. 
But,  Senators,  his  tenure  of  office  cannot  be  changsd  or  ex- 
tended from  his  commission  to  the  law,  What  is  the  pro- 
position ot  this  law? 

Mr.  Stanton  held  his  office  during  the  pleasure  of  the 
President,  for  the  time  being.  This  law  proposes  to  give 
him  a  term  of  four  years,  and  one  month  thereafter.  By 
what  authority  can  the  Congress  of  the  United  States  ex- 
tend the  term  in  this  manner?  An  office  can  only  be  held 
by  the  appointment  of  the  President.  His  nomination  and 
his  appointment  must  cover  the  whole  term  which  the  ap- 
pointee claims.  On  any  other  theory  the  Congress  of  the 
United  States  might  extend  the  office  of  the  persons  who 
has  been  avpomted,  indefinitely  through  .years  and  years, 
and  thus  defeat  the  constitutional  provision  that  the  Pre- 
sident shall  nominate  and  shall  appoint  for  office  for  the 
whole  term  for  which  he  was  appointed.  Thus,  practi- 
callv,  Senators,  it  appears  that  the  law  cannot  be  made  to 
apply  to  any  offices  which  were  occupied  at  the  time  of  its 
passage. 

Take  the  case  of  an  officer  who  holds  his  commission  at 
the  pleasure  of  the  President,  What  is  the  character  of 
that  tenure*  It  is  no  tenure  known  to  the  law,  it  is  a 
tenure  at  pleasure,  at  sufferance  at  will.  To  convert  that 
to  a  tenure  for  a  fixed  time  is  to  enlarge  it,  to  extend  it,  to 
increase  it,  to  make  it  of  larger  estate  than  it  was  before ; 
and  if  the  otlice  be  one  that  cannot  he  filled  without  a  Pre- 
sidential nomination  and  appointment,  it  seems  to  me 
that,  whatever  may  be  the  office,  it  cannot  be  extended 
and  controlled  in  this  way.  This  appears  to  oe  the  con- 
struction of  the  act  of  March  3, 1867.  But  I  am  compelled 
to  leave  it  with  this  brief  examination.  Mr.  Stanton  is,  in 
my  opinion,  left  where  he  was  before  its  passage.  It  is 
farther  to  be  shown  that  the  act  of  March  2,  1867,  has  no 
repealing  clause.  We  are,  theretore,  remitted  to  the  pre- 
vious laws  applicable  to  this  case,  to  the  averments  of 
the  Constitution,  and  to  the  act  of  1789. 

By  the  provisions  of  this  law,  it  is  provided,  among  other 
things,  that  there  shall  be  an  Executive  Department,  de- 
nominated the  Department  of  War,  and  that  there  shall  be 
a  principal  officer  therein,  to  be  called  the  Secretary  for 
the  Department  of  War,  who  shall  perform  and  execute 
such  duties  as  shall  from  time  to  time  be  enjoined  upon 
him,  and  who  shall  conduct  the  business  of  such  depart- 
ment in  such  manner  as  the  President  of  the  United  States 
shall  from  time  to  time  order  and  instruct,  and  there  shall 
be  in  the  said  department  an  inferior  officer  to  be  ap- 
pointed bv  said  principal  officer,  to  be  employed  therein 
as  he  shall  deem  proper,  to  be  called  the  Chief  Clerk  of 
the  Department  of  War.  But  whenever  the  said  princi- 
pal officer  shall  be  removed  from  office  by  the  President  of 
the  United  States,  or  in  any  other  case  of  vacancy,  he 
shall  have  charge  of  the  records,  books,  <fcc.  That  is  the 
law  to  which  we  are  referred,  unless  the  act  regulating 
the  tenure  of  civil  offices,  covers  the  case  of  Mr.  Stanton. 
By  the  terms  of  that  law,  by  the  commission  that  was  is- 
sued to  Mr.  Stanton  to  run  during  the  pleasure  of  the  Pre- 
sident for  the  time  being,  framed  upon  this  law,  the  Presi- 
dent had  the  right  to  remove  Mr.  Stanton  according  to  his 
pleasure. 

lAt  this  point  the  offer  of  the  counsel  to  speak  waB  with 
so  much  apparent  effort.  Senator  FESSEN'DEN  proposed 
that  the  counsel  should  have  permission  to  suspend  his  ar- 
gument for  the  present,  or  until  after,  another  argument 
had  been  presented  on  the  part  of  the  managers.] 

Mr.  GROESBECK  returned  his  thanks  to  the  Senator 
for  his  kindly  suggestion,  but  saying  he  would  be  very 


thankful  for  the  attention  of  the  Senate  to  what  he  might 
say,  in  the  condition  of  voice  in  which  he  found  himself, 
he  thought  he  would  prefer  to  go  on  with  his  argument  to 
its  conclusion.   He  then  said  :— 

We  are  told.  Senators,  by  the  gentleman  who  argued 
this  case,  that  there  has  been  no  such  case  as  the  removal 
of  the  head  of  a  department  without  the  co-operation  of 
the  Senate,  and  that  this  construction,  which  we  claim  as 
applicable  to  this  law,  does  not  aprly.  Let  me  call  \our 
attention  to  the  documents,  as  found  on  pages  o57  to  359 
of  these  proceedings.  I  refer  to  the  letter?  of  .John  Adams, 
written  under  one  of  the  extreme  laws  that  were  passed 
by  the  First  Congress  under  the  Constitution.  1  give  you 
the  letter  ot  the  12th  of  May,  1800,  which  is  as  follows:— 

"Sir— Divers  causes  and  considerations,  essential  to  the 
administration  of  the  government,  in  my  judgment,  re- 
quiring a  change  in  the  Department  of  State,  you  are 
hereby  discharged  from  any  further  service  as  Secretary 
of  State.        (Signed)  "JOHN  ADAMS, 

"President  of  the  United  States. 

"To  Timothy  Pickering." 

That  was  the  act  of  John  Adams,  by  whose  casting  vote 
in  the  Senate,  this  bill  was  passed.  That  act  was  dune  ac- 
cording to  the  construction  that  was  given  to  the  bill,  and  is 
an  act  of  outright  removal  during  the  session  of  the  Senate, 
without  the  co-operation  ot  the  Senate.  The  act  is  done 
in  May.  The  letter  iH  addressed  to  the  Secretary  in  his 
office,  declaring  him  removed;  and  when  Mr.  Adams 
comes  to  send  his  nomination  of  a  successor,  he  nominates 
John  Marshall,  not  "in  place  of  Mr.  Pickering,  to  he  re- 
moved, with  their  assent,  but  in  place  of  Mr.  Pickering  re- 
moved, by  my  will,  or  in  accordance  with  the  law"  now 
existing. 

Why  Senators,  there  is  no  doubt  about  it.  If  John- 
Adams,  who  passed  this  law  in  the  Sehate  by  his  castiug 
vote,  had  the  least  idea  that  the  power  of  removal  was 
not  as  granted  in  the  law,  in  his  own  bands,  do  the  gen- 
tleman suppose  that  he  would  have  taken  the  course  he  did 
that  he  would  not  have  taken  some  such  course  as  this: 
"Senators,  I  propose  for  your  consideration  the  removal  of 
Mr.  Pickering,  if  that  was  not  the  construction  of  that  law. 
His  acts,  the  true  construction  according  to  his  own  inter- 
pretation and  according  to  the  interpretation  given  from 
that  day  to  this,  down  to  the  act  of  March  2,  1867,  done, 
while  the  Senate  was  in  session,  done  by  himself  without 
consultation  with  or  the  co-operation  of  the  Senate,  and 
that  was  the  form  which  he  adopted  when  he  did  remove 
him,  as  a  distinct  and  independent  act,  and  which  has 
been  adopted  from  that  day  to  this. 

While  upon  this  subject  let  me  call  your  attention.  Sena- 
tors, to  the  language  of  John  Marshall  in  the  case  of  Mar- 
bury  vs.  Madison.  He  was  discussing  the  question  when 
an  appointment  was  made,  or  when  it  was  complete,  so 
that  it  was  withdrawn  from  the  control  of  the  President. 
He  held  that  it  was  complete  when  the  commission  was 
made  out ;  but  in  the  course  of  the  discussion  he  goes  on  to 
say :— "When  the  officer  is  removable  by  the  President  at 
the  will  of  the  Executive,"  <fcc. ;  so  it  has  always  been  un- 
derstood "removable  by  the  President."  that  is  the  lan- 
guage. So  the  the  commission  ran,  removable  at  the 
pleasure  of  the  President  for  the  time  being."  When?  In 
session?  At  his  pleasure?  In  term,  in  session?  "At  his 
pleasure"  is  the  language  of  the  commission,  and  the  au- 
thority that  controls  the  commission  and  the  law.  So  it 
has  always  been  construed.  Now,  Senators,  if  I  am  right 
in  .he  view  I  have  here  taken,  Mr.  Stanton  was  not 
covered  by  the  law.  and  was  subject  to  removal  under  the 
commission  which  he  ieceived  from  Mr.  Lincoln,  and 
under  the  law  of  1789. 

I  beg  you  to  observe  that  that  law  is  in  full  force.  There 
is  no  attempt  to  repeal  it  in  the  act  of  March  2, 1867-  That 
act,  in  fact,  has  not  a  repealing  clause.  What  then?  What 
becomes  of  the  first  eight  articles  of  this  case?  Let  us  stand 
at  this  point  for  a  moment.  It  is  an  excellent  point  of  obser- 
vation from  which  to  look  at  these  acts.  We  nave  removed 
one  difficulty,  we  have  ascertained  one  fact,  then ;  Mr. 
Stanton  can  be  removed  by  the  President.  I  should  like 
to  linger  longer  on  this  question,  and  if  I  had  voice  suffi- 
cient, I  should  like  to  call  your  attention  to  some  other 
joints.  I  should  like  to  read  the  lauguage  of  one  of  your 
Senators,  especially  the  pertinent  language  of  the  Senator 
on  the  committee  that  reported  thisnilL  I  should  like  to 
read  his  language  which  was  the  last  utterance  in  this 
Chamber  before  the  bill  was  passed.  But  I  pass  on,  and  I 
ask  your  attention.  Senators,  to  pause  here  a  moment  at 
this  point  of  observation  and  look  over  this  case.  We  have 
borne  down  the  main  structure  of  this  great  argument. 

Take  out  the  single  question  of  the  power  of  the  removal 
of  Mr.  Stanton  from  these  eight  articles,  and  3  0U  are  with- 
out support,  and  all  you  have  left  to  consider  is  the  single 
question  of  the  right  to  confer  the  letter  of  authority  upon 
Lorenzo  Thomas.  Why,  Senators,  we  shall  see  more  than 
that  if  this  be  so.  All  through  these  questions  which  have 
occupied  so  much  of  the  attention  of  the  court,  vanish  out 
of  sight ;  for  if  we  had  this  power  we  had  the  right  to  re- 
move, and  we  were  not  bound  to  come  to  court  to  ascer- 
tain that  fact.  Senators,  allow  me  to  ask  you  to  consider 
one  other  question.  Suppose  Mr.  Stanton  is  within  the 
Tenure  of  Office  act,  what  then?  The  question  then  comes* 
for  your  consideration,  whether  the  President  is  criminal 
in  acting  upon  the  supposition  that  he  was  not  within  the 
act.  Now,  this  inquiry  does  not  challenge  the  constitu- 
tionality of  the  law.  It  is  a  question  of  interpretation  or 
construction  of  a  doubtful  law. 

Is  there  a  Senator  in  this  Chamber  who  will  not  admit, 
whatever  his  view  may  be  upon  this  subject,  that  it  was 
not  a  law  upon  which  any  one  might  not  attempt  this  con- 
struction? Why,  I  believe  that  a  majority  of  the  Senate  in 
this  Chamber  are  of  the  opinion  that  it  docs  not  apply  to 
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the  case  of  Mr.  Stanton,  and  even  if  they  did  think  that  it 
does,  there  would  be  a  very  6inall  majority  certainly,  who 
would  say  there  was  not  room  for  doubt,  as  to  the  consti- 
tutionality of  trie  law.  Let  me  then  refer  you  to  the  act 
creating  the  office  of  Attorney-General:— 

"There  shall  be  also  a  person  learned  in  the  law 
appointed  Attorney-General  of  the  United  States,  who 
shall  be  sworn,  and  whose  duty  shall  be  to  prosecute  all 
suits  in  the  Supreme  Court  of  the  United  States  in  which 
the  United  States  shall  be  concerned,  and  to  give  his  ad- 
vice and  opinion  upon  questions  of  law  when  required  by 
the  President  of  the  United  States."  I  need  not  read  fur- 
ther. There  was  a  law,  construe  it  as  you  will,  in  refer- 
ence to  the  question  of  the  operation  of  which  there  might 
be  a  difference  of  opinion.  No  Senator  will  differ  as  to  the 
fact  that  it  might  be  interpreted  as  not  covering  Mr.  Stan- 
ton's ease  byits  provisions.  Now  Biippose  the  President  of  the 
United  States,  upon  consulting  upon  the  subject,  did  con- 
etrue  the  law  in  that  way,  is  there  a  Senator  in  this  cham- 
ber who  will  say  that  there  Avas  any  blame  to  attach  to 
bim  on  account  of  such  an  interpretation? 

I  am  assuming  here  that  this  law  was  a  law  of  doubtful 
construction  as  it  is,  and  if  the  President  availed  himself 
of  the  counsels  of  his  Cabinet  officer,  who  is  designated 
to  do  this  special  duty,  then  he  is  acquitted  of  the  charge 
of  wilfully  misinterpreting  it;  and,  now,  what  is  the  testi- 
mony on  that  subject?  It  shows  that  consultations  were 
held  between  the  President  and  his  Cabinet.  Not  idle 
consultations,  but  consultations  for  the  purposejof  deciding 
upon  this  great  and  important  question,  and  which,  if  you 
undertake  to  investigate  the  question  of  motive,  you  can- 
not pass  by.  It  appears  that  this  subject  came  up  for  con- 
sideration and  it  was  taken  for  granted  that  these  Cabinet 
officers,  who  had  been  appointed  by  Mr.  Lincoln,  were  not 
affected  by  the  provisions  of  the  Tenure  of  Office  act.  I 
do  not  remember  that  the  point  was  thus  stated,  but  I  re- 
collect that  it  was  suggested  by  one  member  of  the  Cabi- 
net who  was  appointed  by  Mr.  Lincoln,  and  that  no  dis- 
sent was  expressed.  The  Attorney-Genera),  Mr.  Stanbery, 
was  there— the  entire  Cabinet  was  there— and  thi3  subject 
was  considered,  and  this  very  question  of  construction 
came  up,  and  the  opinion  was  expressed  that  he  (Mr.  Stan- 
ton) was  not  included  in  the  provisions  of  the  act. 

{The  speaker's  voice,  which  had  gradually  become 
fainter,  here  became  almost  inaudible  to  the  reporters.) 

He  considered  this  the  most  important  point  in  this  case, 
bet  should  this  view  not  be  correct  and  the  law  did  apply 
to  Mr.  Stanton,  the  next  inquiry  was  whether  the  conduct 
of  the  President  in  removing  Mr.  Stanton  was  criminal. 
Senators  who  participated  as  legislators  in  the  passage  of 
tills  very  law  and  had  affirmed  its  constitutionality,  in  the 
unfortunate  condition  of  this  case,  became  the  judges, 
and,  therefore,  they  must  not  be  understood  as  arguing  the 
point  with  a  view  to  change  their  opinions  or  to  show  that 
the  law  was  unconstitutional.  That  was  not  his  object.  It 
was  to  present  the  inquiry  whether,  in  the  condition  of 
the  question  and  in  the  condition  of  the  President,  he  had 
a  right  to  take  the  steps  he  did  take  without  incurring  the 
charge  of  criminality.  Our  governmeni  is  composed  of 
three  departments.  Power  has  been  distributed  among 
them,  and  they  are  each  independent  of  the  other;  no  one 
responsible  to  the  other.  They  are  responsible  to  the  peo- 
ple, and  they  are  enjoined  each  to  take  care  of  its  own  pre- 
rogatives, andto  protect  itself  against  all  possible  encroach- 
ment from  the.  other. 

This  they  do,  each  and  every  department,  by  observing 
with  the  utmost  fidelity  the  instruction  of  the  written  Con- 
stitution. At  the  head  of  one  of  these  departments,  the 
executive,  stands  the  President  of  the  United  States; 
he  is  sworn  by  an  oath,  the  most  solemn  obligation  that 
could  be  administered,  faithfully  to  execute  the  office  of 
President,  and  to  preserve,  protect  and  defend  the  Consti- 
tution. It  is  not  an  oath  merely  to  execute  the  laws,  but 
also  to  the  best  of  his  ability  to  preserve,  protect  and  de- 
feud  the  Constitution.  It  would  seem  that  such  an  oath 
would  impress  him  with  the  idea  that  the  first  and  para- 
mount duty  of  thcexecutive  was  to  act  according  to  the 
terms  of  the  Constitution,  and  that  in  all  trial  and  doubts 
ho  should  take  Ehelter  under  it.  The  learned  managers 
contended  that  the  President  should  simply  execute  the 
laws  passed  by  Congress  and  no  more.  That  was  not  the 
interpretation  that  should  bo  given  to  the  language  of  the 
Constitution.  He  was  the  Chief  Magistrate  of  the 
nation  and  in  charge  of  one  of  the  great  departments  of 
the  government,  and  must  maintain  the  powers  conferred 
by  the  Constitution  on  that  department;  but  Bhall  he  dis- 
regard a  law,  '•never." 

lie  Bhould  never  in  mere  wantonness  disregard  any  act 
of  Congress  in  any  manner.  Shall  he  execute  all  laws?  He 
took  issue  with  the  learned  manager  on  this  point  in  toto. 
According  to  the  theory  of  the  managers,  the  President 
should  be  convicted  of  a  crime  even  though  the  law  was 
not  constitutional.  He  denied  this.  If  a  law  be  declared 
by  the  Supreme  Court,  the  third,  department  of  the  govern- 
ment, and  by  the  very  terms  of  the  Constitution  itself  the 
highest  and  final  arbiter  of  the  constitutionality  of  Con- 
gressional  enactment,  if  that  court  fhould  declare  a  law  to 
be  unconstitutional  tbo  President  would  be  false  to  his  oath 
of  office  if  he  should  execrte  that  law.  He  would  tell  the 
gentleman,  in  answer  to  hii  long  argument,  that  if  a  law 
be  unconstitutional  it  was  no  law ;  it  never  was  a  law  and 
never  nad  a  particle  of  validity,  although  it  might  be  in  the 
form  of  a  Congressional  enactment.  From  the  beginning  ab 
initio  it  i«  n<>  law,  and  is  veld,  and  to  execute  it  ib  a  viola- 
tion of  the  Constitution.  Therefore  he  should  not  cxecuto 
such  a  law. 

Again,  if  a  law  be  upon  Its  very  face  in  blank  contradic- 
tion to  the  plainly  expressed  provisions  of  the  Constitution, 
ua,  for  instance,  a  law  declaring  that  the  President  should. 


not  be  Commander-in-Chief  of  the  Army  and  Navy,  gr 
declaring  that  he  had  no  power  to  make  treaties,  the  Prj>- 
sident  should,  without  going  to  the  Supreme  Court,  main- 
tain the  integrity  of  his  department,  which,  for  the  tiftto 
being,  is  intrusted  to  him,  and  is  bound  to  execute  no  eucD 
law.  He  would  be  untrue  to  his  high  official  position  if  Ira 
should  execute  that  law.  But  the  difficulty  was  not  here* 
the  difficulty  arises  in  doubtful  cases,  in  cases  which  are 
not  plainly  stated  in  the  Constitution,  and  this  was  ths 
question  of  inquiry  in  the  present  case.  The  law  of  inter* 
pretation  to  be  observed  in  doubtful  cases  was  a  point  fb 
which  he  called  the  attention  of  the  Senate.  Ho  woald 
not  question  the  constitutionality  of  the  Tenure  of  Office 
act.  He  did  not  challenge  its  constitutionality  here,  bo- 
cause  the  Senate  had  affirmed  it.  He  would  thereforo 
simply  read  a  few  opinions  of  the  Supreme  Court  and  quote 
from  other  standard  authorities  in  regard  to  this  question. 

The  counsel  here  read  at  length  several  decisions  on 
this  point,  and  then  proceeded  with  the  argument. 

Now,  Senators,  I  have  called  your  attention  to  the  de- 
cision of  the  questioiiiby  the  court.  I  have  given  you  the 
utterance  from  the  bench.  I  have  given  you  the  opinions 
of  Marshall,  and  of  Kent,  and  now  let  me  refer  you  to  the 
Executive  Department.  Trom  the  beginning  of  the  go- 
vernment down  to  March  2,  1867,  it  has  been  the  uniform 
construction  and  practice  of  every  administration  that  it 
had  the  power  of  removal.  Washington  approved  of 
the  bill;  Adams  voted  for  it;  Jefferson  maintained  it; 
Madison  drew  it  up;  Monroe  and  Jackson  maintained  the 
same  construction  of  it.  Every  President,  including 
President  Lincoln,  through  all  our  history  of  eighty  years, 
and  of  twenty  administrations,  maintained  this  constrno- 
tion  on  the  question  of  where  is  the  power  of  removal 
lodge. 

The  Judicial  Department  has  concurred  in  the  construc- 
tion that  the  power  of  removal  is  lodged  by  the  Constitu> 
tion  in  the  President.  The  Executive  Department,  from 
"Washington  down,  through  all  the  Presidents,  has  acted  on 
this  construction  and  affirmed  this  practice.  Washington 
called  the  attention  of  the  First  Congress  to  the  fact  that 
the  Executive  Departments  under  the  old  Confederation 
had  ceased  to  exist,  and  that  it  was  necessary  to  organize 
new  and  corresponding  ones  under  the  new  government, 
and  he  suggested  that,  before  Congress  lcg^lated  on  the 
subject,  it  should,  in  debate,  fix  the  principles  and  deter- 
mine the  number  of  departments  necessary.  Congress  at 
once  entered  on  the  subject,  and  agreed  to  establish,  three 
departments. 

At  this  point  of  the  argument  the  court,  at  quarter  past 
two,  took  a  recess  for  a  quarter  of  an  hour. 

Mr.  GROESBECK  resumed  his  argument,  commencing 
by  reminding  the  court  of  the  points  he  had  been  calling 
its  attention  to  before  the  recess.  He  expressed  his  aston- 
ishment at  Mr.  Boutwell's  summing  up  of  the  debate  of 
1789,  and  declared,  with  all  respect  to  the  honorable  mana» 
ger,  that  the  statement  was  not  authorized  by  anything 
that  occurred  in  that  debate.  The  only  question  that  was 
discussed  and  settled  in  that  debate,  was  whether  the 
power  of  removal  was  lodged  in  the  President  alone,  or 
lodged  in  the  President  and  Senate,  and  it  was  decided 
that  the  power  \\  as  in  the  President  alone.  The  phrase- 
ology of  the  bills  was  changed  so  that  all  appearance  of  a 
grant  of  the  power  from  the  Legislature  might  be  avoided, 
ane  that  Congress  might  appear  as  simply  recognizing  the 
fact  that  the  power  was  vested  by  the  Constitution  in  the 
President.  He  had  stated  accurately  the  substance  of  the 
debate,  and  challenged  all  contradiction. 

What  had  followed?  That  Congress  had  passed  three 
bills  establishing  three  Executive  Departments,  and  in  the 
language  of  Chief  Justice  Mar-hall,  it  had,  in  order  to 
avoid  legislative  instability  on  that  question,  framed  those 
bills  so  that  they  should  not  take  the  form  of  a  grant  from 
the  Leeislature,  but  should  appear  as  a  constitutional  in*, 
terpn-tation.  These  laws  were  in  force  to  this  day ;  they 
were  professedly  an  interpretation  of  the  Constitution*: 
were  so  declared  by  the  Supreme  Court;  were  so  declared 
and  treated  be  the  Congress  which  passed  them,  and  were 
eo  regarded  by  every  subsequent  Congress  down  to  the 
Thirty-ninth  Congress. 

He  would  pass  on  for  nine  years,  and  come  down  to  1798. 
Another  executive  department  was  then  formed,  called 
the  Navy  Department,  and  in  the  law  creating  it,  tlje 
power  of  removal  was  recognized  in  the  phraseology,  "ill 
case  of  vacancy  bv  removal  or  otherwise."  The  words 
were  not  "removal by  the  President;"  the  idea  being  con> 
veved  that  it  was  a  power  lodged  by  the  Constitution  in 
tho  President.  He  passed  on  for  twenty  years— to  the 
creation  of  the  Post  Office  Department,  the  law  creating 
which  contained  this  provision :— "In  case  of  the  resigna- 
tion or  removal  from  office  of  the  Postmaster-General.  It 
did  not  say  bv  whom  tho  removal  was  to  be  made,  but  it 
adopted  the  preceding  laws  in  reference  to  which  it  waa 
distinctly  understood  that  they  were  interpretations  of  the 
Constitution,  acknowledging  that  the  power  of  removal 
was  lodged  in  the  President,  and  therefore  not  nocossary 
to  be  conferred  by  express  grant. 

Theu  he  came  to  the  act  of  March,  1849,  creating  the  In- 
terior Department,  and  providing  that  the  Secretary  ot  the 
Interior  was  to  hold  his  office  by  the  same  tenure,  and  tp 
receive  the  same  salary  as  the  secretaries  of  the  other  de- 
partments. Under  that  law  the  Secretary  of  the  Interior 
was  removable  at  pleasure.  Then  he  came  to  the  law  es- 
tablishing the  seventh  department,  that  of  tho  Attorney 
General.  In  the  law  establishing  that  office  there  was  net 
one  word  said  on  tho  subject  of  removal  or  vacancy,  bul 
the  Attorney  General  had  taken  his  commission  during 
the  pleasure  of  the  President  for  the  time  being,  and  had 
been  subject  to  romoval  by  the  President  just  as  any  other 
of  the  heads  of  tho  departments. 
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He  had  thus  gone  through  the  legislation  establishing 
the  executive  departments  ranging  iroin  1789  to  1849,  a  pe- 
riod of  sixty  years,  and  showing  the  principle  that  the 
power  of  removal  was  recognized  as  being  lodged  by  the 
Constitution  in  the  President.  But  that  was  not  all.  He 
might  cite  a  largo  number  of  laws  on  the  subject  of  other 
officers,  such  as  postmasters,  «fcc.,  and  bearing  out  the  same 
idea.  He  stated,  not  from  his  own  examination,  but  from 
Information  on  which  he  could  rely  that  if  all  the  laws  of 
Congress  were  collected  from  1789  to  1867  which  affirmed 
this  construction,  they  would  average  two  or  three  to  each 
Congress. 

The  law  of  March.  1867,  came  into  work  on  the  concur- 
rent chain  of  constitutional  interpretation,  but  he  would 
ask  Senators  whether  human  reason  might  not  pause  here 
and  human  judgment  doubt  on  this  question.  All  the 
Presidents  had  atlirined  the  Constitution  had  acted  on  it  for 
eighty  years;  the  Supreme  Court  had  affirmed  it;  thirty- 
eight  Congresses  had  concurred  in  it.  All  this  was  on  the 
one  side  of  the  question,  and  on  the  other  side  there  was 
the  action  ot  one  Congress.  Might  not,  therefore^  human 
reason  pause  and  human  judgment  doubt?  Was  it  crimi- 
nal in  the  President  to  stand  by  that  great  mass  of  prece- 
dent and  to  believe  as  thirty-eight  Congresses  had  be- 
lieved;  as  all  Administrations  had  believed,  and  as  the 
Supreme  Court  had  affirmed,  that  the  power  of  removal 
from  office  was  vested  by  the  Constitution  in  the.  Presi- 
dent?  That  was  the  question  this  court  was  to  decide. 

Did  Senators  believe  that  at  the  time  Andrew  Johnson 
honestly  thought  that  the  Constitution  lodged  the  power 
of  removal  in  the  hands  of  the  President?  What  should 
be  the  effect  of  this  long  line  of  interpretation  by  every 
department  of  the  government?  What  rule  should  be  ap- 
plied? Stability  was  as  much  needed  in  regard  to  powers 
not  expressed  in  the  Constitution  as  in  regard  to  those  as 
are  expressed.  If  it  was  to  be  fixed  by  interpretation  and 
decision.  When  was  it  to  be  regarded  as  fixed?  In  five 
hundred  vears?  Thev  would  ail  agree  to  that.  In  four 
hundred  vears?  He  thought  they  would  all  agree  to  that. 
In  two  hundred  years?  Yes,  in  one  hundred  years?  Yes ! 
Well,  here  was  a  construction  and  interpretation  existing 
for  seventv-eight  years.  If  this  government  was  ever  to 
have  stability  in  its  institutions  it  must  adopt  and  adhere 
to  the  rule  of  State  decims.  The  Thirty-ninth  Congress 
alone  had  given  a  different  interpretation  of  the  Constitu- 
tion. He  did  not  propose  to  institute  any  comparison  be- 
tween that  Congress  and  any  preceding  one. 

He  would  not  say  that  it  was  not  just  as  able  and  in  just 
as  good  condition  as  any  other  to  offer  a  correct  opinion, 
but  he  would  say  that  it  was  no  better.  This  brought  him 
to  the  question,  whether  the  Senate  was  prepared  to  drive 
the  President  from  his  office  and  convict  him  of  crime  be- 
cause he  had  believed  as  every  other  President  before  him 
had  believed,  as  the  Supreme  Court  had  believed,  and  as 
the  Thirty-eighth  Congress  had  believed?  Was  Mr.  John- 
eon  to  lie  down  with  his  hand  upon  his  mouth,  and  his 
mouth  in  the  dust,  before  Congress?  or  was  he  to  stand  up 
as  the  Chief  Magistrate  of  the  nation  in  the  great  contest 
to  defend  the  integrity  of  his  department?  It  was  for  the 
President  to  execute  the  laws,  to  execute  even  doubtful 
laws;  but  when  he  was  called  upon  to  execute  a  law 
against  which  all  precedents  were  arrayed,  against  which 
all  the  voices  of  the  past  were  sounding  in  his  ears,  was  he 
not  justified  in  seeking  to  get  a  judicial  interpretation  of 
the  question,  and  was  the  Senate  to  undertake  to  brand 
him  with  criminality  because  he  proposed  to  go  to  the  Su- 
preme Court  and  have  a  decision  on  the  question. 

He  (counsel)  should  have  referred  also  to  the  President's 
conduct  on  the  subject  in  reference  to  his  consulting  those 
who  are  by  law  his  advisers  and  counsellors.  The  Senate 
had  shut  out  many  of  these  facts  and  would  not  hear  the 
evidence  upon  them.  Suppose  it  had  been  brought  to  the 
attention  of  Senators  that  on  a  serious  and  important  ques- 
tion like  this  the  President  had  disregarded  the  advice  of 
his  Cabinet,  had  turned  hi?  back  upon  his  counsellors,  had 
held  no  consultation  with  them,  but  had  in  wilfulness 
and  disregard  of  their  wishes  acted  in  the  manner  he  had 
done. 

The  managers  would  probablv  have  put  that  in  evidence 
against  him,  but  yet  the  fact  that  he  could  prove  just  the 
contrary  was  excluded  from  testimony.  What  was  Mr. 
Johnson's  condition?  He  had  Cabinet  officers  who  were 
unfriendly  to  him  personally  and  politically.  All  confi- 
dential relations  between  them  had  been  broken  off.  That 
officer  himself  had  told  the  Senate,  in  a  letter  dated  as 
lately  as  the  4th  of  February,  1868,  that  he  had  no  corres- 
pondence with  the  President  since  the  12th  of  August  last, 
and  had  received  no  orders  from  him.  It  thus  appears 
that  that  Cabinet  officer  was  merely  a  non-executive  re- 
pudiating the  President,  having  no  otficial  communication 
with  hiin,  and  proposing  to  have  none,  and  proposing  to 
carry  on  his  department  without  recognizing  even  the 
President's  name. 

This  was  the  condition  of  President  Johnson  when  he 
communicated  with  General  Sherman,  and  counsel  would 
read  to  the  Senate  what  General  Sherman's  testimony  on 
that  point  was.  General  Sherman  said:— *'I  intend  to  be 
very  precise  and  very  short,  but  it  appeared  to  me  neces- 
sary to  state  what  I  began  to  state,  that  the  President  told 
me  that  the  relations  between  him  and  Mr.  Stanton,  and 
between  Mr.  Stanton  and  the  other  members  of  the  Cabi- 
net, were  such  that  he  could  not  execute  the  office  which 
he  filled,  as  President  of  the  United  States,  without 
making  provision  ad  interim  for  that  office,  and  that  he 
had  the  right  under  the  law.  He  claimed  to  have  the 
right,  and  his  purpose  was  to  have  the  office  administered 
in  the  interest  of  the  army  and  the  country,  and  he  offered 

Sie  the  office  in  that  view.  He  did  not  state  to  me  then 
btatitwaslns  purpose  to  bring  it  to  tho  courts  directly, 


hut  for  the  purpose  of  having  the  office  administered  pro- 
perly in  the  interest  of  the  armv  and  of  the  whole  country." 

That  was  the  condition  of  things  with  a  Cabinet  olliccr 
who  refused  all  intercourse.  Counsel  did  not  iuteud  to  go 
into  any  inquiry  as  to  who  was  riuht  or  wrong ;  he  merely 
stated  the  naked  fact.  This  Cabinet  officer  had  refused  aft 
intercourse,  and  was  proposing  to  carry  on  his  department 
without  communicating  with  the  President,  and  as  a  sort 
of  secondary  executive.  In  that  condition  of  things,  was 
it  not  the  duty  of  the  Chief  Magistrate  to  make  a  change? 
There  was  not  a  Senator  before  him  who  would  not  have 
made  the  change.  It  was  impossible  to  administer  the  de» 
partment  while  there  were  wranglings  and  controversies, 
and  want  of  confidence  between  the  head  of  the  depart- 
mcnt  and  the  President.  In  that  necessity  it  was  that  Ms. 
Johnson  had  moved  to  procure  a  change  in  the  depart- 
ment. If  he  had  sued  out  a  writ  of  quo  warranto,  as  the 
manager  suggested,  he  would  have  been  laughed  at  aud 
ridiculed,  because  a  determination  of  it  could  not  have 
been  reached  before  a  year,  and  because  it  was  reported  at 
the  time  that  he  would  be  impeached  and  removed  in  ten, 
twenty,  or  thirty  days. 

Put  Mr-  Stanton  had  brought  a  suit  against  General 
Thomas,  and  had  had  him  arrcBted.  There  was  the  Presi- 
dent's opportunity ;  by  reason  of  that  he  could  reach  a 
nice  decision  instantly.  The  President  snatched  at  it,  but 
it  was  anxiously  snatched  away  from  him.  The  managers 
had  talked  of  force— where  was  the  force?  Where  was  there 
one  single  bitter,  personal  interview  in  all  that  trau*ao» 
tion?  There  was  not  a  quarrelsome  word  with  anybody* 
The  only  force  exhibited  was  in  the  cordial  embrace  be- 
tween General  Thomas  and  Mr.  Stanton,  with  the  one 
putting  his  arm  around  the  other  and  running  his  fingers 
affectionately  through  his  silver  locks.  That  was  the 
"force,  intimidation  aud  threat"  that  was  used,  and  that 
was  about  all  there  was  of  it.  Counsel  for  the  President 
had  offered  to  bring  here  the  members  of  the  Cabinet  to 
testify  as  to  what  their  advice  was  to  the  President  on  the 
subject.  They  had  consulted  on  that  very  question,  but 
yet  the  Senate  would  not  hear  them  ;  it  shut  their  mouths 
and  remanded  the  defense  to  the  man  from  Delaware. 

The  Senate  was  asked  to  find  the  employment  or  the  in- 
timation to  employ  force  from  the  utterances  of  that  man 
from  Delaware,  and  from  the  conversation,  or  at  mid- 
night masquerades  of  a  man  dressed  in  a  little  brief  au> 
thority,  and  yet  the  Senate  would  not  hear  the  delibera- 
tions of  the  Cabinet,  the  consultations  which  were  held  on 
that  very  question  when  the  transaction  was  warm  in  the 
minds  of  the  parties;  there  was  no  rescuing  this  trial  from 
the  manifest  imperfection  of  the  testimony  on  that  point. 
Now,  what  was  the  President's  course?  Why  did  he  give 
this  letter  of  authority  to  Lorenzo  Thomas?  He  had  to  do 
it.  There  was  no  other  way  he  could  adopt  by  which  he 
could  put  the  case  in  a  condition  to  test  the  law.  If  the 
President  had  nominated  to  the  Senate  the  office  would 
have  remained  in  the  exact  condition  it  was  without 
nomination,  and,  therefore,  it  was  necessary  by  an  ar- 
rangement of  this  kind  to  get  into  the  office  one  who  could 
represent  the  government  on  that  question. 

The  President's  intention  in  all  the  movement  was 
simply  to  get  rid  of  that  defiant,  friendly  Secretary. 
Counsel  used  this  expression  without  conveying  any  per- 
sonal sentiment.  What  had  the  President  done  in  the 
first  place?  He  had  selected  General  Grant,  a  man  whom 
the  country  delighted  to  honor,  in  whom  it  had  the  utmost 
confidence,  and  for  whom  probably  the  honorable  manages, 
Mr.  Butler,  intended  to  express  still  greater  confidence. 
The  President  had  selected  such  a  man  as  that,  and  yet 
this  was  to  be  regarded  as  a  mischievous  transaction, 
What  next  did  the  President  do?  The  very  next  step  that 
the  President  took  was,  not  to  get  a  dangerous  man,  not  to 
pet  a  man  in  whom  the  Senate  had  no  confidence,  but  the 
next  man  to  whom  he  offered  the  place  was  General  Sher- 
man—would any  one  charge  wickedness  upon  that  high 
officer?  But  General  Sherman  would  not  take  the  office* 
To  whom  did  he  next  offer  rt?  To  Major  General  George 
H.  Thomas.  It  seemed  that  the  President  had  picked  out 
the  three  men  of  all  others  in  the  nation  who  could  com- 
mand the  respect  and  confidence  of  the  nation  in  reference 
to  tho  purpose  he  had  in  view  in  the  matter.  You  cannot 
make  crime  out  of  this.  Senators. 

The  President  had  one  purpose  in  view,  and  that  was  to 
change  the  head  of  the  War  Department,  and  it  would 
have  delighted  him  to  make  the  change,  and  put  there 
permanently  any  competent  man,  and  thus  get  rid  of  the 
condition  of  his  Cabinet.  What  then,  gentlemen?  He  ex- 
ecuted this  law  in  other  respects.  He  changed  the  forms 
of  his  commissions :  he  reported  suspensions  under  this 
law,  and,  Senators,  it  is  one  of  tho  strongest  facts  in  this 
case.  He  did  not  take  up  this  law  and  tear  it  to  pieces ;  ho 
did  not  take  this  law  and  trample  it  under  foot;  and  in  all 
other  respects  he  tried  to  obey  it  without  the  surrender  of 
his  own  convictions.  It  is  said  that  in  the  suspension  of 
Mr.  Stanton  he  acted  under  the  law.  I  cannot  adjust  it  to 
your  law ;  and  instead  of  seizing  upon  that  as  a  subject  of 
censure,  I  tell  you  it  was  an  overture  from  the  President 
to  get  out  of  this  difficulty  and  to  conciliate  you.  Take 
that  suspension— take  the  act.  In  tho  very  letter  of  tho 
message  of  suspension  he  tells  you  my  Cabinet,  and  Mr. 
Stanton  the  most  emphatic  of  all,  believe  this  law  is  un- 
constitutional. 

Mr.  Stanton  was  tho  one  that  was  selected  to  draw  up 
these  objections.  But  the  President  tells  3  011  in  that  act 
of  suspension  what  his  views  were  about  the  law.  lie 
oes  on  and  tells  you  further  in  that  very  message :— "We 
ad  this  matter  up  In  the  Cabinet  meeting,  when  the  Se- 
cretaries said  it  did  not  apply  to  him  or  to  any  other  of 
Mr.  Lincoln's  Cabinet."  All  these  opinions  were  in  hiS 
mind.    He  communicated  them  in  tho  very  message 
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where  you  sav  he  surrendered  himself  to  the  terms  of  the 
Civil  Office  hill.  He  did  all  that,  and  it  is  to  his  credit  that 
he  has  not  gone  about  everyw  here  violating  the  law,  in- 
structing its  violation  or  forbidding  it  to  be  exercised  un- 
til it  was  ascertained  as  to  its  constitutionality  in  some 
way  or  another.  Well,  now, I  have  been  sitting  here  listening 
to  the  evidence  presented  in  this  case  for  a  long  time,  and 
reading  more  or  less  about  it,  and  I  have  never  been  able 
to  come  to  the  conclusion  that,  when  all  these  matters 
were  placed  before  the  Senate,  and  understood,  they  could 
convict  the  President  of  criminality  for  doing  what  was 
done. 

There  is  no  force— where  is  it?  Where  is  the  threat? 
Where  is  the  intimidation?  Nowhere.  He  did  to  get 
into  the  courts;  that  we  Know.  He  did  his  best  to  get  it 
there ;  ran  after  a  case  by  which  he  could  have  got  it  there. 
Where  is  his  criminality?  Is  he  criminal  because  he  did 
not  surrender  the  convictions  of  his  mind  on  the  constitu- 
tionalitv,  according  to  your  interpretation  of  the  act  of 
1867?  Why,  so  was  General  Washington  criminal;  so  was 
Adams  criminal.  But  the  precedent  in  the  whole  history 
of  the  government  is  at  his  back  in  the  position  which  he 
has  taken.  How  are  we  going  to  try  criminality  upon  this 
single  question  of  the  constitutionality  of  the  act  of  1867, 
having  the  opinion  of  every  Congress  at  his  back,  the 
opinion  of  the  administrations,  and  the  opinion  of  the 
Supreme  Court,  as  far  as  it  goes? 

Let  us  go  back  a  moment  to  that  brief  examination 
which  I  made  of  the  right  construction  of  the  civil  office 
act.  I  told  you  then  that  if  Stanton  were  not  included, 
the  first  eight  articles  of  this  case  substantially  fell,  and 
even  if  he  were  included,  and  we  were  advised  as  we 
were,  there  could  be  no  criminality  in  acting  upon  a  ques- 
tion of  law  under  the  advice  of  the  Attorney-General,  who 
was  officially  designated  for  the  very  purpose  of  giving  us 
that  advice.  So  that  from  that  point  of  view,  suppose 
Stanton  were  under  the  law,  and  we  had  no  excuse  for 
what  he  did,  then  the  question  is,  where  in  the  condition 
Of  this  question  was  the  power  of  removal  lodged? 

You  may  have  your  own  opinion  about  the  constitu- 
tionalitv,  but  there  is  another  question  which  I  present. 
It  is  this :— It  is  a  question  of  construction.  Will  you  con- 
demn as  criminal  a  President  who  stood  on  the  side  where 
even*  decision  of  the  government  had  been  up  to  that 
time?  I  come  now,  gentlemen,  to  the  next  question  about 
the  ad  z/iterimappoiutment,  and  I  beg  vou  to  observe  that. 
If  you  shall  come  to  the  conclusion  that  the  President  had 
the  right  to  make  an  ad  interim  appointment,  then  there  is 
great  shipwreck  in  his  case.  It  nearly  all  tumbles  into 
rum.  I  beg  you  again,  when  you  come  to  examine  these 
articles,  to  see  how  many  of  them  are  built  upon  the  two 
facts— the  removal  of  Stanton  and  the  ad  interim  appoint- 
ment of  Thomas.  He  made  the  appointment,  Senators, 
under  the  act  of  February  13,  lii*5. 

Mr.  Groesbeck  read  the  law  which  authorizes  the  Presi- 
dent, in  case  of  a  vacancy  in  the  offices  of  the  Secretary  of 
State  and  of  War,  to  authorize  a  person  to  perform  the 
duties  of  such  office  until  a  successor  shall  be  appointed, 
and  continued:— You  will  observe  that  all  possible  con- 
ditions of  the  department  are  expressed  under  the  single 
word,  "vacancy."  It  covers  the  removal,  the  expiration 
of  the  term  of  office,  resignation,  absence,  sickness— every 
possible  condition  of  the  department  in  which  it  would  be 
necesharv  ad  interim  to  supply  the  place.  That  law  was 
passed  oh  February  13,  1795.  There  has  been  another  act 
passed  partiallv  covering  the  same  ground,  under  the  date 
of  February  20,  1863.  Now,  docs  that  act  repeal  the  act  of 
February  13,  1795?  Allow  me  to  draw  your  attention  to  a 
few  rules  of  interpretation  of  statutes  before  I  compare 
them  :— 

First,  The  law  does  not  favor  repeals  by  implication. 
Again,  if  statutes  are  to  be  construed  together  they  are  to 
staud.  Still  another,  a  better  statute  in  order  to  repeal  a 
former  one  must  fully  embrace  the  whole  subject  matter. 
Still  again,  to  effect  an  entire  repeal  of  all  of  the  provisions 
of  the  previous  statute  the  whole  subject  matter  must  bo 
covered.  Let  me  illustrate.  Suppose,  for  illustration,  there 
was  a  statute  extending  from  mvself  to  3*onder  door:  then 
if  another  statute  were  passed  which  would  reach  half 
wav.  it  would  repeal  so  much  of  the  former  statute  as  it 
overlay,  and  leave  the  balance  in  force.  What  lies  beyond 
is  the  legislative  will,  and  just  as  binding  as  tho  original 
atatuc. 

Now  we  come  to  a  comparison  of  these  statutes.  The 
statute  of  February  20,  1862,  provides  for  the  occasion  of 
death,  resignation,  absent  from  the  seat  of  government,  or 
eickness.  There  are  two  cases  that  are  not  provided  for 
by  this  statute,  and  they  are  covered  by  the  statute  of  1795 
—removal  and  expiration  of  term ;  bo  that  we  are  advised 
by  that  simple  statement  that  the  reach  of  the  statute  of 
1795  was  beyond  that  of  the  statute  of  February,  1863,  and 
so  much  of  it  as  lies  beyond  the  latter  statute  is  still  in 
force. 

With  these  few  remarks  upon  the  repeal  of  statutes  I 
eome  to  the  consideration  of  the  ad  interim  lotter.  From 
the  foundation  of  the  government,  as  you  have  been  ad- 
vised by  my  colleague  (Mr.  Curtis)  and  others,  it  has  been 
the  policy  of  the  government  to  proride  for  filling  offices 
ad  interim.  They  are  not  appointments.  There  is  no  com- 
mission under  seal.  It  is  a  mere  letter  of  appointment,  and 
they  are  not  considered  as  filling  the  office. 

When  Mr.  Upshur  was  killed,  in  1844,  an  ad  interim  ap- 
pointment was  made  to  supply  tho  vacancy  occasioned  by 
that  accident,  and  soon  afterwards  the  President  nomi- 
nated to  the  Senate  Mr.  Calhoun  to  fill  tho  office  perma- 
nently. That  illustrates  the  condition  of  an  ad  interim  in 
the  office.  It  has  been  tho  policy  of  the  government  from 
the  beginning  to  thus  supply  vacancies  in  the  department 
from  sickness,  absence,  resignation,  or  any  of  those  causes. 


and  this  occurs  both  when  the  Senate  is  in  session  and 
when  it  is  in  recess.  The  law  of  1863  makes  no  difference. 
It  may  be  at  any  time. 

Now,  Senators,  1  w  ill  dismiss  this  part  of  the  subject  by 
calling  your  attention  to  ad  interim  appointments  that 
were  made  during  the  session,  of  heads  of  departments. 
In  the  first  place  I  give  you  Mr.  Nelson,  who  was  ap- 
pointed, during  the  session  of  the  Senate,  Secretary  of  the 
State.  I  give  you  General  Scott,  who  was  appointed  ad 
interim  Secretary  of  War  during  the  session  of  the  Senate. 
I  give  you  Mr.  Moses  Kelley,  who  was  appointed  ad  in- 
terim  during  the  session  of  the  Senate  to  the  Department 
of  the  Interior.  I  give  you  Mr.  Holt,  who  was  appointed 
ad  interim,  during  the  session  of  the  Senate,  Secretary  of 
War.  But  I  intend  to  linger  a  little  at  the  case  of  Mr. 
Holt,  which  deserves  especial  consideration  and  attention* 
Mr.  Groesbeck  read  from  the  message  of  President  Bu> 
chanan  of  January  1, 1868,  in  reply  to  a  resolution  of  in- 
quiry by  the  Senate  in  regard  to  the  appointment  of  Mr. 
Holt  to  succeed  John  B.  Floyd,  and  continued :— There  was 
a  case  where  the  Senate  took  the  matter  under  considera- 
tion and  inquired  of  the  President  what  he  had  done,  and 
by  what  authority  he  had  done  it.  Why  did  you  not  do 
that?  Why  did  you  not  report  upon  it?  A  lull  inquiry 
was  made  by  the  senate  into  that  case  of  this  ad  in  terim 
question,  and  Mr.  Buchanan  replied  that  he  had  supplied 
the  vaeancy  by  an  ad  interim  appointment  under  the  law 
of  1795.  He  communicated  that  fact  to  the  Senate.  The 
Senate  received  that  communication,  and  were  satisfied 
that  it  was  res  adjudicata  on  his  part. 

The  Senate,  on  that  occasion,  investigated  thoroughly 
this  identical  question  of  ad  interim  appointments  during 
the  session,  and  received  Mr.  Buchanan's  reply  that  he  did 
it  under  the  very  law  under  which  we  acted,  and  the 
Senate  did  not  censure  that  act,  while  they  bring  us  foiv 
ward  as  a  criminal  and  brand  us  with  crime  for  ours.  You 
cannot  discriminate  between  them.  Both  were  done 
under  the  same  law,  both  done  during  the  session. 

I  shall  glance  now  at  the  next  article.  I  do  not  intend  to 
linger  upon  such  charges  as  are  contained  in  it.  It  makes  a 
great  noise  in  the  articles,  but  it  is  very  hard  to  see  through 
it.  What  is  the  proof  to  sustain  this  article?  The  Presi- 
dent had  an  interview  with  General  Emory,  and  in  the 
course  of  that  interview  General  Phnory  informed  him  of 
the  passage  of  a  certain  law.  They  had  a  conversation 
about  it,  and  the  President  paid,  in  the  course  of  that  con- 
versation, that  the  law  was  unconstitutional.  He  did  not 
say  anything  more ;  and  that  is  the  enormous  crime  con> 
nutted  under  article  nine.  He  said  it  was  unconstitutional, 
What  about  that?  Is  it  not  in  evidence  before  you  and 
uncontradicted  that  the  President  had  been  informed  that 
there  were  unusual  military  movements  going  on  in  the 
city  the  night  before ;  and  Secretary  Welles  called  upon 
him  to  inform  him  of  that  fact,  and  the  President  said  he 
would  inquire  about  it? 

He  sent  a  note  to  General  Emory,  and  General  Emory 
waited  upon  him  with  the  information.  Tbat  is  all.  lis 
that  not  an  explanation?  Does  anybody  contradict  it? 
No!  The  time  the  occasion,  everything  in  the  transaction 
adjusts  itself  to  that  explanation,  and  no  other.  Here  was 
a  President  whom  you  has  subordinated  to  an  inferior— I 
mean  to  the  extent  of  requiring  him  to  send  orders  through 
an  inferior— groping  in  the  dark,  as  it  were,  called  upon  by 
one  of  his  Cabinet  to  inquire  about  it. 

I  now  come  to  article  ten.  I  Bhall  leave  the  elaborate 
discfission  of  this  article  to  my  colleague,  but  1  wish  to  say 
just  a  few  words  about  it.  I  refer  you  to  the  provision  OX 
the  Constitution  bearing  upon  this  subject,  which  denieB 
to  Congress  the  power  to  deny  freedom  of  speech.  Are 
there  any  limitations  of  this  provision?  Does  this  privilege 
belong  only  to  the  private  citizen?  Is  it  denied  to  officers 
of  the  government?  Cannot  the  Executive  discuss  the 
measures  of  any  department?  May  Congress  set  itself  up 
as  the  standard  of  good  taste?  Is  it  for  Congress  to  pre- 
scribe the  rules  of  Presidential  decorum?  Will  it  not  be 
quite  enough  for  Congress  to  preserve  its  own  dignity? 
Can  it  prescribe  the  forms  of  expression  which  may  be 
used,  and  punish  by  impeachment  what  CongresH  cannot 
forbid  in  the  form  of  a  law?  But  I  do  not  propose  to  dis- 
cuss it.  In  1798  some  of  the  good  people  ot  the  country, 
who  had  been  operated  upon  very  much  as  the  House  of 
Kepresentatives  were  in  this  instance,  took  it  into  thcif 
heads  to  make  a  sedition  law.  It  was  very  like  article  ten, 
I  propose  to  read  it. 

Mr.  Groesbeck  read  the  law  punishing  libellous  publica- 
tions or  utterances  against  the  President  or  Congress  by 
fine  and  imprisonment,  and  proceeded:— This  was  the 
most  offensive  that  has  ever  been  passed  since  the  govern- 
ment was  started.  So  obnoxious  was  it  that  the  people 
would  not  rest  under  it,  and  they  started,  as  it  were,  a  hue 
and  crv  against  evervbody  who  was  concerned  in  it,  and 
they  devoted  a  great  manv,  for  their  connection  with  this 
law,  to  a  political  death.  But  it  was  a  great  law  compared 
with  article  ten.  So  unpopular  was  it  that  since  thon  no 
law  punishing  libel,  from  that  davto  this,  has  been  passed. 
It  has  been  reserved  for  the  House  of  Kepreseutatiues, 
through  its  managers,  to  renow  this  questionable  propo- 
sition ;  but  I  take  it  upon  myself  to  Buggest  that  before  we 
are  condemned  in  a  court  of  impeachment,  we  shall  have 
some  law  upon  the  subject. 

Mr.  Groesbeck  then  read  a  burlesque  law,  with  a  numbc? 
of  preambles,  which  created  considerable  laughter,  reciting 
the  duty  of  the  President  to  observe  official  decorum  and 
to  avoid  the  use  of  unintelligible  phrases,  Biich  aB  calling 
Congress  "a  body  hanging  on  the  verge  of  the  govera- 
ment,"  and  recognizing  tho  right  of  Congress,  and  espe- 
cially the  House  ot  Kepresentatives,  to  lay  down  rules  of 
decorum  to  be  obsorved,  punishing  the  President  by  fane 
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and  imprisonment  for  any  breach  of  such  decorum. 
"That."  he  said,  "is  article  ten."  (Laughter.) 

He  then  took  up  article  two,  saying  there  was  no  testi- 
mony to  support  it,  except  the  telegram  between  Goveruor 
Parsons,  of  Alabama,  and  the  President,  dated  on  the  loth 
day  of  January  preceding  the  March  in  which  the  law  was 
passed.  They  had  heard  the  magnificent  oration  of  one  of 
the  managers  about  it,  sounding,  and  sonorous,  and  sensa- 
tional, but  would  they  uphold  that  article  upon  such  proof 
as  that?  He  had  now  gone  as  far  as  he  need  go,  since  he 
was  to  be  followed  by  a  gentleman  who  would  take  it  up, 
step  by  step,  article  by  article. 

Looking  back  over  the  case,  he  was  glad  to  be  ahle  to  say 
there  wore  no  political  questions  involved  in  it.  The  quet- 
tions  were,  w  here  is  the  power  of  removal  lodged  by  the 
Constitution?  Is  that  covered  by  the  Civil  Tenure  act? 
Could  the  President  make  an  ad  interim  appointment? 
Did  he  do  anything  mischievous  in  his  interview  with 
General  Emorv?  and  then  the  matter  of  freedom  of  speech 
which  he  apprehended  nobody  would  carry  on  his  back 
as  a  heavy  load  for  the  remainder  of  his  life.stripped  of  all 
verbiage.  That  was  the  case  upon  which  their  judgment 
was  asked.  It  shocked  him  to  think  it  possible  that  the 
President  could  be  dragged  from  his  office  on  such  ques- 
tions as  whether  he  could  make  an  ad  tnforiniappointinent 
for  a  single  day.  Was  this  a  matter  justifying  the  disturb- 
ing the  quiet  of  the  people,  shaking  their  confidence  in  ttie 
President,  and  driving  him  from  office?  How  meagre,  he 
said,  how  miserable  is  this  case— an  ad  interim  appoint- 
ment for  a  single  day,  an  attempt  to  remove  Edwin  M. 
Stanton,  who  stood  defiantly  and  poisoned  all  the  chan- 
nels of  intercourse  with  the  President,  I  do  not  speak  this 
In  censure  of  Mr.  Stanton,  but  such  is  the  fact. 

We  have  been  referred  to  many  precedents  in  the  past 
history  cf  England;  but  those  precedents  should  be  to  you, 
Senators,  not  matters  for  imitation,  but  the  beacon  lights 
to  warn  you  from  the  dangerous  rocks  on  which  they 
stand.  What  is  to  be  the  judgment,  Senators?  Removal 
from  office  and  perpetual  disqualification?  If  the  Presi- 
dent has  done  anything  for  which  he  should  be  removed 
from  office,  he  should  also  be  disqualified  from  holding 
office  hereafter.  What  is  his  crime?  He  tried  to  pluck  a 
thorn  out  of  his  heart,  for  it  had  become  a  thorn  there, 
and  the  Senate  had  fastened  it  there.  What  more  had  he 
done?  He  had  made  an  ad  interim  appointment,  to  last 
for  a  single  day,  which  you  could  have  terminated  when- 
ever you  saw  tit.  You  had  only  to  take  the  nomination 
which  he  sent  to  the  Senate,  and  which  was  a  good  nomi- 
nation, and  the  ad  interim  would  have  vanished  like 
smoke.  1  he  thing  was  in  your  hands.  You  had  only  to 
act  on  the  nomination,  and  the  matter  was  settled.  That 
was  no  crime. 

I  can  point  you  to  cases  that  have  occurred,  and  I  point 
especially  to  that  case  of  Floyd's,  where  the  Senate,  in  its 
legislative  capacity,  weighed  the  question,  decided  upon 
it,  heard  the  report  of  the  President,  and  received  it  as 
satisfactory.  I;  or  the  purpose  of  this  trial,  that  is  ret  ad- 
judicata.  What  else  did  the  President  do?  He  talked 
with  an  officer  about  the  law.  That  is  the  Emory  article. 
What  else  did  he  do?  He  made  intemperate  speeches. 
When  reviled,  he  should  not  have  reviled  again.  When 
smitten  on  the  one  cheek,  he  should  have  turned  the  other, 
then  he  would  have  escaped  impeachment.  "But,"  said 
the  gentleman  who  addressed  jrou  the  day  before  vester- 
day— Mr.  Boutwell— "He  was  eager  for  pacification,  and 
to  restore  the  South."  I  deny  it  in  the  sense  in  which  the 
gentleman  presented  it  as  being  criminal.  Here,  too,  the 
President  followed  reason,  and  trod  the  path  on  which 
were  the  foot-prints  of  Lincoln,  and  which  was  lightened 
by  the  radiance  of  that  divine  utterance  of  Lincoln's, 
"Charity  towards  all,  malice  towards  none." 

He  was  eager  for  pacification.  He  knew  that  the  war 
was  ended ;  the  drums  were  all  silent ;  the  arsenals  were 
all  shut ;  the  noise  of  the  cannon  had  died,  and  the  army 
had  disbanded.  Not  a  single  enemy  confronted  us  in 
the  field,  and  he  was  eager  for  pacification.  The  hand  of 
reconciliation  was  stretched  out  to  him,  and  he  took  it. 
Was  this  kindness— this  forgiveness— a  crime?  Kindness 
a  crime!  Kindness  is  omnipotent  for  good ;  more  powerful 
than  gunpowder  or  cannon.  Kindness  is  statesmanship, 
Kindness  is  the  high  statesmanship  of  heaveu  itself.  The 
thunder  of  Sinai  did  but  terrify  and  distract.  It  is  the 
kindness  of  Calvary  that  subdues  and  pacifies.  What 
shall  I  say  of  that  man?  He  has  only  walked  in  the  path 
and  by  the  light  of  the  Constitution.  The  mariner,  tem- 
pest-tossed on  the  seae,  is  not  more  sure  to  turn  to  the  stars 
for  guidance  than  this  man  in  the  trials  of  public  life  to 
look  to  the  star  of  the  Constitution.  He  does  look  to  the 
Constitution ;  it  has  been  the  study  of  his  life.  He  is  not 
learned  or  scholarly  like  many  of  you.  He  is  not  a  man  of 
many  ideas,  or  of  much  speculation.  He  is  a  man  of  in- 
telligence. He  is  a  patriot  second  to  no  one  of  you  in  the 
measure  of  his  patriotism.  He  may  be  full  of  errors.  I  1 
will  not  canvass  how  he  views  his  love  to  his  country,  but  i 
1  believe  he  would  die  for  it  if  need  be.  His  courage  and 
his  patriotism  are  not  without  illustration.  1 

My  colleague  referred,  the  other  day,  to  the  scene  which 
occurred  in  this  chamber  when  he  alone,  of  all  the  Sena-  ■ 
tors  from  his  section,  remained,  and  even  when  his  ow  n 
State  had  seceded.    That  was  a  trial  of  which  many  of  ] 
you.  by  reason  of  your  locality  and  of  your  lifelong  associ- 
ations, know  nothing.   How  his  voice  rang  out  in  this  hall 
on  that  occasion,  in  the  hour  of  alarm,  and  in  deuuncia-  1 
tion  of  the  Rebellion!   But  he  did  not  remain  here.   This  , 
was  a  pleasant  and  easy  position.  He  chose  a  more  difti- 
cult,  and  arduous  and  perilous  service.    That  was  a  trial 
of  his  courage  and  patriotism  of  which  some  of  you  who  i 
now  sit  in  judgment  upon  him  know  nothing.  ' 
1  have  thought  that  those  who  dwell  at  tho  North  at  a 


safe  distance  from  the  collision  of  war,  know  but  little  ot 
its  actual  trying  dangers.  We  who  lived  upon  the  bol  der 
know  it.  Our  homes  were  always  surrounded  with  red 
Maine,  and  it  sometimes  came  so  near  that  we  felt  the  heat 
on  the  outstretched  hands.  Mr.  Johnson  went  Into  the 
very  borders  of  the  war,  and  there  he  served  his  country 
long  and  well.  Which  of  you  has  done  more?  Not  one. 
There  is  one  among  you  whose  services,  as  I  well  know, 
cannot  be  over  estimated,  and  I  withdraw  all  comparison; 
but  it  is  enough  to  say  that  his  sen-ices  were  greatly 
needed,  and  it  seems  hard,  it  seems  cruel  that  he  should  be 
struck  here  upon  these  miserable  technicalities,  or  that 
anybody  who  had  served  hia  country  and  borne  himself 
well  and  bravely,  should  be  treated  as  a  criminal,  aud 
condemned  upon  these  miserable  charges.  Even  if  he  had 
committed  a  crime  against  the  laws,  his  services  to  tho 
country  entitle  him  to  some  consideration. 

But  he  has  precedent  for  every  tiling  he  has  done.  Ex- 
cellent precedents  !  The  voices  of  the  great  dead  come  to 
us  from  their  graves  sanctioning  his  course.  All  our  past 
history  approves  it.  Canyon  single  out  this  man  now  iu 
this,  condition  of  things  and  brand  him  before  the  country? 
Will  you  put  your  brand  upon  him  because  he  made  an  ad 
interim  appointment  and  attempted  to  remove  Edwin  M. 
Stanton?  1  can  at  a  single  glance,  Senators,  fix  my  eve  on 
many  of  you  who  would  not  endure  the  position  the  Presi- 
dent occupied.  You  do  not  think  it  right  yourselves.  You 
framed  tills  very  Civil  Tenure  act  to  give  every  President 
his  own  Cabinet,  and  then  the  President's  whole  crime  is 
that  he  wants  an  officer  in  the  War  Department  with 
whom  he  can  communicate  on  public  business  and  enter- 
tain friendly  relations. 

Senators,  I  am  too  tired,  and  no  doubt  you  are.  There  is 
a  great  deal  crowding  on  me  for  utterance,  but  it  is  not 
from  my  head,  it  is  rather  from  my  heart,  and  would  be 
but  a  repetition  of  what  I  have  been  saying  this  last  half 
hour,  ^ndrew  Johnson,  administrator  of  the  Presidential 
office,  is  to  nie  as  nothing  in  comparison  with  the  possible 
consequences  of  your  action  iu  the  government  of  the 
country.  No  good  can  come  of  conviction  on  the  artic  les 
of  impeachment.  But  how  much  will  the  heart  of  the 
country  rejoice  if  it  learns  that  the  United  States  Senate 
was  not  unmindful  amid  the  storm,  and  passion,  and  strife, 
of  this  power  of  the  Constitution,  and  of  its  country,  and 
of  its  own  dignity. 

Mr.  Groesbeck  was,  throughout  the  whole  argument, 
but  particularly  at  the  close,  listened  to  with  marked  at- 
tention by  the  Senate,  and  with  straining  eagerness  by  the 
spectators.  It  was  to  be  regretted  that,  on  account|oi  indis- 
position, he  could  not  make  himself  heard  distinctly. 
The  reporters  for  the  Associated  Press,  anxious  as  they 
were  to  give  a  verbatim  report  of  the  speech,  were  unable 
to  do  60  from  the  difficulty  of  hearing  it  in  the  galley,  and 
had,  therefore,  to  put  much  of  it  in  the  third  person,  and  in 
other  parts  to  construct  the  sentences  out  of  the  portions 
which  they  did  happen  to  hear  distinctly. 

The  court,  at  hail-past  four,  adjourned  till  Monday,  at 
noon. 


PROCEEDINGS  OF  MONDAY,  APRIL  27. 

The  floor  of  the  Senate  Chamber  was  filled  early  to- 
day, a  large  number  of  members  of  the  House  being 
present. 

Senator  Nye  appeared  in  his  seat  for  the  first  time 
since  his  illness. 

The  first  business  was  Senator  Edmunds'  motion 
to  admit  the  official  reporters  after  the  arguments  are 
concluded  and  while  the  doors  are  closed  for  final  de- 
liberation. 

Senator  WILLIAMS  proposed  an  amendment  that 
no  Senator  shall  speak  more  than  once,  and  not  to  ex- 
ceed fifteen  minutes,  during  such  deliberation.  Agreed 
to. 

Senator  HOWARD  then  moved  a  farther  amend- 
ment, that  each  Senator  should  speak  but  fifteen  mi- 
nutes upon  one  question,  when  the  decision  was  de- 
manded, and  it  was  lost  by  19  to  30. 

The  Republicans  voting  in  the  affirmative  were 
Messrs.  Fessenden,  Fowler,  Frelinghuysen,  Grimes, 
Howard,  Trumbull  and  Willey. 

Senator  ANTHONY  moved  to  allow  each  Senator 
to  speak  thirty,  instead  of  fifteen  minutes.  This  also 
was  lost  by  a  vote  of  10  to  34. 

Republicans  voting  in  the  affirmative — Messrs.  Cor- 
beH,  Fessenden,  Fowler  and  Grimes. 
On  motion  of  Senator  MORTON,  the  farther  consi- 
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deration  of  the  subject  was  postponed  till  after  the 
arguments  are  concluded. 

Senator  Sumner's  motion  and  his  amendments  to 
the  rules  were  also  postponed  until  after  the  argu- 
ments, at  his  own  request. 

Manager  STEVENS  then  took  the  floor  at  12-30 
P.  M.,  and  commenced  reading  his  6peech,  standing 
at  the  clerk's  desk. 

Mr.  Stevens  had  not  spoken  more  than  half  an  hour 
when  he  was  compelled  to  sit  down,  and  soon  after 
had  to  give  up  reading  entirely. 

General  BUTLER  then  stepped  up  and  volunteered 
to  read  for  him. 

Mr.  STEVENS  thanked  him. 

Mr.  BUTLER  proceeded  in  a  clear,  loud  voice  to 
read  the  remainder  of  the  speech. 

Argument  of  Manager  Stevens. 

May  it  please  the  court :— I  trust  to  be  able  to  be  brief  in 
my  remarks,  unless  I  should  rind  myself  lees  master  of  the 
subject  which  I  propose  to  discuss  than  I  hope,  experience 
bavins;  taught  that  nothing  is  so  prolix  as  ignorance.  I 
fear  I  may  prove  thus  ignorant,  a3  I  had  not  expected  to 
take  part  in  this  debate  until  very  latelv. 

I  shall  discuss  but  a  tingle  article,  the  one  that  was 
finally  adopted  upon  my  earnest  solicitation,  and  which, 
if  proved,  i  considered  then  and  still  consider,  as  quite 
sufficient  for  the  ample  conviction  of  the  distinguished  re- 
spondent, and  for  hia  removal  from  office,  which  is  the 
only  legitimate  object  for  which  this  impeachment  could 
be  instituted. 

During  the  very  brief  period  which  I  shall  occupy,  I  de- 
sire to  discuss  the  charges  against  the  respondent  in  no 
mean  spirit  of  malignity  or  vituperation,  but  to  argue  them 
in  a  manner  worthy  of  the  higli  tribunal  before  which  I  ap- 
pear, and  of  the  exalted  position  of  the  accused.  What- 
ever may  be  thought  of  his  character  or  condition  he  has 
been  made  respectable  and  his  condition  has  been  digni- 
fied by  the  action  of  his  fellow-citizens.  Railing  accusa- 
tion, therefore,  would  ill-become  this  occasion,  this  tribu- 
nal, or  a  proper  sense  of  the  position  of  those  who  discuss 
this  question  on  the  one  side  or  the  other. 

To  see  the  chief  servant  of  a  trusting  community  ar- 
raigned before  the  bar  of  public  justice,  charged  with  high 
delinquencies,  is  interesting.  To  behold  the  Chief  Execu- 
tive Magistrate  of  a  powerful  people  charged  with  the  be- 
trayal of  his  trust,  and  arraigned  for  high  crimes  and  mis  ' 
demeanors,  is  always  a  most  interesting  spectacle.  When 
the  charges  against  such  public  servant  accuse  him  of  an 
attempt  to  betray  the  high  trust  confided  in  him  and  usurp 
the  power  of  a  whole  people,  that  he  may  become  their 
ruler,  it  is  intensely  interesting  to  millions  of  men,  and 
should  be  discussed  with  a  calm  determination,  which 
nothing  can  divert  and  nothing  can  reduce  to  mockery. 
Such  is  the  condition  of  this  great  republic  as  looked  upon 
by  an  astonished  and  wondering  world. 

The  offices  of  impeachment  in  England  and  America  are 
very  diff  erent  from  each  other,  in  the  uses  made  of  them 
for  the  punishment  of  offenses ;  and  he  will  greatly  err  who 
undertakes  to  make  out  an  analogy  between  them,  either 
in  the  mode  of  trial  or  the  final  result. 

In  England  the  highest  crimes  may  be  tried  before  the 
High  Court  of  Impeachment,  and  the  severest  punish- 
ments, even  to  imprisonment,  fine  and  death,  mav  be  in- 
flicted. 

When  our  Constitution  was  framed,  all  those  personal 

SnnismentB  were  excluded  from  the  judgment,  and  the 
efendaut  was  to  be  dealt  with  just  so  far  as  the  public 
safety  required,  and  no  further.  Hence,  it  was  made  to 
apply  simply  to  political  offenses— to  persons  holding  poli- 
tical positions,  either  by  appointment  or  election  by  the 
people. 

Thus  it  is  apparent  that  no  crime  containing  malignant 
or  indictable  offenses,  higher  than  misdemeanors,  was 
necessary  either  to  be  alleged  or  proved.  If  the  respondent 
was  shown  to  be  abusing  his  official  trust  to  the  injury  of 
the  people  for  whom  he  was  discharging  public  duties,  and 
peservered  in  such  abuse  to  the  injury  of  his  constituents, 
the  true  mode  of  dealing  with  him  was  to  impeach  him  for 
crimes  and  misdemeanors  (and  only  the  latter  is  neceesary), 
and  thus  remove  him  from  the  oMice  which  he  was  abus- 
ing. Nor  does  it  make  a  particle  of  difference  whether  such 
abuse  arose  from  malignity,  from  unwarranted  negligence 
or  from  depravity,  so  repeated  as  to  make  his  continuance 
in  office  iuj  urioua  to  the  people  and  dangerous  to  the  public 
welfare. 

The  punishment  which  the  law  under  our  Constitution 
authorizes  to  be  inflicted  fully  demonstrates  this  argu- 
ment:—That  punishment  upon  conviction  extends  only  to 
removal  from  otlicc,  and  if  the  crime  or  misdemeanor 
charged  be  one  of  a  deep  and  wicked  dye,  the  culprit  is 
allowed  to  run  at  large,  unless  he  should  be  pursued  by  a 
new  prosecution  in  the  ordinary  courts.  What  does  it 
matter,  then,  what  the  motive  of  the  respondent  might  be 
in  his  repeated  acts  of  malfeasance  in  office?  Mere  mis- 
take in  intention,  if  so  persevered  in  after  proper  warning 
as  to  bring  mischief  upon  the  community,  is  quite  sufficient 
to  warrant  the  removal  of  the  otlicer  from  the  place  where 
he  is  working  mischief  by  hiH  continuance  in  power. 

The  only  question  to  be  considered  is :— Is  the  respondent 
violating  the  law?  Hib  perseverance  in  such  a  violation, 
although  it  shows  a  perseverance,  is  not  absolutely  neces- 
sary to  his  conviction.  The  great  object  is  the  removal 
from  office  and  the  arrest  of  the  public  injuries  which  he  is 
inflicting  upon  those  with  whoso  interests  he  is  intrusted. 

The  single  charge  which  I  had  the  honor  to  suggest,  1  am 


expected  to  maintain.  That  duty  is  a  light  one,  easily  per* 
formed,  and  which,  I  apprehend,  it  will  be  found  inipos* 
sible  for  the  respondent  to  answer  or  evade. 

When  Andrew  Johnson  took  upon  himself  the  duties  of 
his  high  office,  he  swore  to  obey  the  Constitution  and  take 
care  that  the  laws  be  faithfully  executed.  That,  iudeed,  is 
and  has  always  been  the  chief  duty  of  the  President  of  the 
United  States.  The  duties  of  legislation  and  adjudicating 
the  laws  of  his  country  fall  in  no  way  to  his  lot.  To  obev 
the  commands  of  the  sovereign  power  of  the  nation,  and 
to  see  that  others  should  obey  them,  was  his  whole  dutv— a 
duty  which  he  could  not  escape,  and  any  attempt  to  do  so 
would  be  in  direct  violation  of  his  official  oath  ;  in  other 
words,  a  misprision  of  perjury. 

I  accuse  him,  in  the  name  of  the  House  of  Representa- 
tives, of  having  perpetrated  that  foul  offense  against  the 
laws  aud  interests  of  his  countrv. 

On  the  2d  day  of  March,  1867,  Congress  passed  a  raw, 
over  the  veto  of  the  President,  entitled  "An  act  to  regulate 
the  tenure  of  certain  civil  offices,"  the  first  section  of  which 
is  as  follows  :— 

"jBc  it  enacted  by  the  Senate  and  Home  of  Representor 
tives  of  the  United  States  of  America  in  Cowjress  as 
sembled.  That  every  person  holding  anv  civil  office  to 
which  he  has  been  appointed  by  and  with  the  advice  and 
consent  of  the  Senate,  and  every  person  who  may  here- 
after be  appointed  to  any  such  office  and  shall  become 
duly  qualified  to  act  therein,  is  and  shall  be  entitled  to 
hold  such  office  until  a  successor  shall  have  been  in  like 
manner  appointed  and  duly  qualified,  except  as  herein 
otherwise  provided:  Provided,  That  the  Secretaries  of 
State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of  the 
Interior,  the  Postmaster- General,  and  the  Attorney- 
General,  shall  hold  their  offices  respectively  for  and  du»- 
ing  the  term  of  the  President  by  whom  they  may  have 
been  appointed,  and  for  one  month  thereafter,  subject  to 
removal  by  and  with  the  advice  and  consent  of  the 
Senate." 

The  second  section  provides  that  when  the  Senate  is  not 
in  session,  if  the  President  shall  deem  the  efficer  guilty  of 
acts  which  require  his  removal  or  suspension,  he  may  be 
suspended  until  the  next  meeting  of  the  Senate;  aud  that 
within  twenty  days  after  the  meeting  of  the  Senate  the 
reasons  tor  such  suspension  shall  be  reported  to  that  body ; 
and,  if  the  Senate  shall  deem  such  reasons  sufficient  tor 
such  suspension  or  removal,  the  officer  shall  be  considered 
removed  from  his  office ;  but  if  the  Senate  shall  not  deem 
the  reasons  sufficient  for  such  suspension  or  removal,  the 
officer  shall  forthwith  resume  the  functions  of  his  office, 
and  the  person  appointed  in  his  place  shall  cease  to  dis- 
charge such  duties. 

On  the  12th  day  of  August,  1867,  the  senate  then  not 
being  in  session,  the  President  suspended  Edwin  M.  Stan- 
ton, Secretary  of  the  Department  of  War.  and  appointed 
U.  S.  Grant,  General,  Secretary  of  War  ad  interim.  On 
the  12th  day  of  December,  1867,  the  Senate  being  then  in 
session,  he  reported,  according  to  the  requirements  of  the 
act,  the  causes  of  such  suspension  to  the  Senate,  which 
duly  took  the  same  into  consideration.  Before  the  Senate 
had  concluded  its  examination  of  the  question  of  the  suffi- 
ciency of  such  reasons,  he  attempted  to  enter  into  arrange- 
ments by  which  he  might  obstruct  the  due  execution  of 
the  law,  and  thus  prevent  Edwin  M.  Stanton  from  forth, 
with  resuming  the  functions  of  his  office  as  Secretary  of 
War,  according  to  the  provisions  of  the  act,  even  if  the 
Senate  should  decide  in  his  favor. 

And  in  furtherance  of  said  attempt,  on  the  21st  day  of 
February,  1868,  he  appointed  one  Lorenzo  Thomas,  by 
letter  of  authority  or  commission,  Secretary  of  War  ad  in- 
terim,  without  the  advice  or  consent  of  the  Senate,  al- 
though the  same  was  then  in  session,  and  ordered  him  (the 
said  Thomas}  to  take  possession  of  the  Department  of  War 
and  the  public  property  appertaining  thereto,  and  to  dis- 
charge the  duties  thereof. 

We  charge  that,  in  defiance  of  frequent  warnings,  he  hue 
since  repeatedly  attempted  to  carry  those  orders  into  ex- 
ecution, and  to  prevent  Edwin  M.  Stanton  from  executing 
the  laws  appertaining  to  the  Department  of  War,  and  from 
discharging  the  duties  of  the  office. 

The  very  able  gentleman  who  argued  this  case  for  the 
respondent  has  contended  that  Mr.  Stanton's  case  is  not 
within  the  provisions  of  the  act  "  regulating  the  tenure  of 
certain  civil  offices,"  and  that  therefore  the  President 
cannot  be  convicted  of  violating  that  act.  His  argument 
in  demonstrating  that  position  was  not,  I  think,  quite 
equal  to  his  sagacity  in  discovering  where  the  great 
strength  of  the  prosecution  was  lodged.  He  contended 
that  the  proviso  which  embraced  the  Secretary  of  War  did 
not  include  Mr.  Stanton,  because  he  was  not  appointed  by 
the  President  in  whose  term  the  acts  charged  as  misde- 
meanors were  perpetrated ;  and  in  order  to  show  that,  ho 
contended  that  the  term  of  office  mentioned  during  which 
In- was  entitled  to  hold  meant  the  time  during  which  the 
President  who  appointed  him  actually  did  hold,  whether 
dead  or  alive :  that  Mr.  Lincoln,  who  appointed  Mr.  Stanton, 
and  under  whose  commission  he  was  holding  indefinitely, 
being  dead,  his  term  of  office  referred  to  had  expired,  and 
that  Mr.  Johnson  was  not  holding  during  a  part  of  that 
term.  That  depends  upon  the  Constitution,  and  the  laws 
made  under  it.  By  the  Constitution,  the  whole  time 
from  the  adoption  of  the  government  was  intended  to  be 
divided  into  equal  Presidential  periods,  and  tho  word 
"  term*1  was  technically  need  to  designate  the  time  of  each. 
The  first  section  of  the  second  article  of  the  Constitution 
provides  "that  the  executive  power  shall  be  vested  in  a 
President  of  the  United  States  of  America.  He  shall  hold 
his  office  during  the  term  of  four  years,  and  together, 
with  tho  Vice  President,  chosen  for  the  same  term,  bo 
elected  as  follows,1'  &c.  Then  it  provides  that  "  in  case  of 
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removal  from  office,  or  of  hie  death,  resignation,  or  in- 
ifijility  to  discharge  the  duties  of  s-aid  office,  the  same  shall 
devolve  on  the  Vice  President,  and  Congress  may  bylaw 
provide  for  the  case  of  removal,  death,  resignation,  or  in- 
ability both  of  the  President  and  Vice  President,  designa- 
ting w  hat  officer  shall  then  act  as  President,  and  such 
omcer  shall  then  act  accordingly  until  the  disability  is 
removed  or  a  President  shall  be  elected." 

The  learned  counsel  contends  that  the  Vice  President, 
who  accidentally  accedes  to  the  duties  of  President,  is 
serving  out  a  new  Presidential  term  of  his  own,  and  that, 
n-nless  Mr.  Stanton  was  appointed  by  him,  he  is  not 
•within  the  provisions  of  the  act.  It  happened  that  Mr. 
Stanton  was  appointed  by  Mr.  Lincoln  in  1862  for  an  in- 
definite period  of  time,  and  was  still  serving  as  hi*  ap- 
pointee, by  and  with  the  advice  and  consent  of  the  Senate. 
Mr.  Johnson  never  appointed  him,  and,  unless  he  held  a 
valid  commission  by  virtue  of  Mr.  Lincoln's-  appointment, 
he  was  acting  for  three  years,  during  which  time  he  ex- 
pended billions  of  money  and  raised  hundreds  of  thou- 
sands of  men.  without  any  commission  at  all.  To  permit 
this  to  be  done  without  any  valid  commission  w«Hd  have 
been  a  nii<-dcmcanor  in  itself.  But  if  he  held  a  valid  com- 
mission, whose  commission  was  it?  Not  Anditw  John- 
sou's.  Then  in  whose  term  was  he  serving,  for  he  must 
have  been  in  somebody's  term?  Even  if  it  was  in  John- 
son's term,  he  would  hold  for  four  years  unless  sooner  re- 
moved, for  there  is  no  term  spoken  of  in  the  Constitution 
of  a  shorter  period  for  a  Presidential  term  than  four  years, 
But  it  makes  no  difference  in  the  operation  of  the  law 
whether  he  was  holdinc  in  Lincoln's  or  Johnson's  term. 
Was  it  not  in  Mr.  Lincoln's  term?  Lincoln  had  been 
elected  and  re-elec  ted,  the  second  term  to  commence  in 
1865,  and  the  Constitution  expressly  declared  that  that 
term  should  be  four  years. 

By  virtue  of  his  previous  commission  and  the  uniform 
custom  of  the  country,  Mr.  Stamen  continued  to  hold 
during  the  term  of  Mr.  Lincoln,  unless  sooner  removed. 
Now,  does  any  one  pretend  that  from  the  4th  of  March, 
I860,  a  new  Presidential  term  did  not  commence  ?  For  it 
will  be  seen  upon  close  examination  that  the  word  "  term" 
alone  marks  the  time  of  the  Presidential  existence,  so  that 
it  may  divide  the  different  periods  of  office  by  a  well-recog- 
nized rule.  Instead  of  saying  that  the  Vice  President  shall 
become  President  upon  his  death,  the  Constitution  says:— 
"In  case  of  the  removal  of  the  President  from  office,  or 
of  his  death,  resignation,  or  inability  to  discharge  the 
paivers  and  unties  vf  the  said  office,  the  same  shall  devolve 
on  the  Vice  President."  What  is  to  devolve  on  the  Vice 
President?  Not  the  Presidential  commission  held  by  his 
predecessor,  but  the  "duties"  which  were  incumbent  on 
him.  If  he  were  to  take  Mr.  Lincoln's  term  he  would  serve 
fcur  years,  for  term  is  the  onlv  limitation  to  that  office 
denned  in  the  Constitution,  as  1  have  said  before.  But  th, 
learned  counsel  has  couteuded  that  the  word  "  term  "  of 
the  Presidential  onice  means  the  death  of  the  President. 
Then  it  would  have  been  better  expressed  by  sa.ving 
that  the  President  shall  hold  his  office  during  the  term  be- 
tween twoassassii.utions,  and  then  the  assassination  of  the 
President  would  mark  the  period  of  the  operation  of  this 
law. 

If,  then, Mr.  John?on  was  serving  out  one  of  Mr.  Lincoln's 
terms,  there  seems  to  be  no  argument  against  including  Mr. 
Stanton  within  tl»e  meaning  of  the  law.  He  was  so  included 
by  the  President  m  his  notice  of  removal,  in  his  reasons 
therefore  given  to  the  Senate  ,and  in  his  notification  to  the 
Secretary  of  the  Treasury;  and  it  is  too  late  when  he  is 
caught  violating  the  very  law  under  which  he  professes  to 
act,  to  turn  round  and  deny  that  that  law  affects  the  case. 
The  gentleman  treats  lightly  the  question  of  estoppel ;  and 
yet  really  nothing  is  more  powerful,  for  it  is  an  argument 
bv  the  party  himself  against  himself,  and  although  not 
pleadable  in  the  same  way,  is  just  as  potential  in  a  caEe  in 
pais  as  when  pleaded  in  record. 

But  there  is  a  still  more  conclusive  answer.  The  first 
section  provides  that  every  person  holding  civil  office  who 
has  been  appointed  with  the  advice  and  consent  of  the 
Senate,  and  every  person  that  hereafter  shall  be  appointed 
to  any  such  office,  shall  be  entitled  to  hold  such  ofnee  until 
a  successor  shall  have  been  in  like  manner  appointed  and 
duly  qualified,  except  as  herein  otherwise  provided.  Then 
come-  the  proviso  which  the  defendant's  counsel  say  does 
not  embrace  Mr.  Stanton,  because  he  was  not  appointed 
by  the  President  in  whose  term  he  was  removed.  If  he 
was  not  embraced  in  the  proviso,  then  he  was  now  here 
specially  provided  for,  and  was  consequently  embraced  in 
the  first  clause  of  the  first  section,  which  declares  that 
every  person  holding  any  civil  office  not  otherwise  pro- 
vided for  comes  w  ithin  the  provision  of  this  act. 

The  respondent,  in  violation  of  this  law,  appointed 
General  I  nomas  to  office,  whereby,  according  to  the  ex- 
press termp  of  the  act,  he  was  guilty  of  a  high  misde- 
meanor. But  w  hatever  may  have  been  his  views  with 
regard  to  the  Tenure  of  Office  act,  he  knew  it  was  a  law, 
and  so  recorded  upon  the  statutes.  I  disclaim  all  neces- 
sity, in  a  trial  of  impeachment,  to  prove  the  wicked  or 
unlawful  intention  of  the  respondent,  and  it  is  unwise 
ever  to  aver  it. 

In  impeachments  more  than  in  indictments,  the  averring 
of  the  fact  charged  carries  w  ith  it  all  that  it  is  necessary  to 
say  about  intent.  In  indictments  you  charge  that  the  de- 
fendant, "instigated  by  the  devil,"  and  so  on;  and  yon 
might  as  well  call  on  the  prosecution  to  prove  the  pre- 
sence, shape  and  color  of  his  majesty,  as  to  call  upon  the 
managers  in  impeachment  to  prove  intention.  1  go  further 
than  some,  and  contend  that  no  corrupt  or  wicked  motive 

Steed  instigate  the  acts  for  which  iniptuichment  is  brought, 
t  is  enough  that  they  were  official  violations  of  law.  The 
counsel  has  placed  great  stress  upon  the  necessity  of  prov- 


ing that  they  were  wilfully  done.  If  by  that  be  means  that 
they  were  voluntarily  done,  I  agree  with  him.  A  mere 
accidental  trespass  w  ould  not  be  sufficient  to  convict.  But 
that  which  is  voluntarily  done  is  wilfullly  done,  accord- 
ing to  every  honest  definition ;  and  whatever  malfeasance 
is  w  illingly  perpetrated  bv  an  office-holder  is  a  misde- 
meanor in  office,  w  hatever  he  may  alleee  was  his  intention. 

The  President  justifies  himself  by  asserting  that  all  pre- 
vious Presidents  had  exercised  the  same  right  of  removing 
otliceis,  for  cause  to  be  judged  of  by  the  President  alone. 
Had  there  been  no  law  to  prohibit  it  when  Mr.  Stanton 
was  removed,  the  cases  would  have  been  parallel,  and  the 
one  might  be  adduced  as  an  argument  in  favor  of  the 
other.  But,  since  the  action  of  any  of  the  Presidents  to 
which  he  relets,  a  law  had  been  passed  by  Congress,  after 
a  stubborn  controversy  with  the  Executive,  denying  that 
right  and  prohibiting  it  in  future,  and  imposing  a  severe 
penalty  upon  any  executive  officer  who  should  exercise  it. 
And  that,  too,  after  the  President  had  himself  made  issue 
on  its  constitutional^*  and  been  defeated.  No  pretext, 
therefore,  any  longer  existed  that  sifch  right  was  vested  in 
the  President  by  virtue  of  his  office.  Hence  the  attempt  to 
shield  himself  under  such  practice  is  a  most  lame  evasion 
of  the  question  at  issue.  Did  he  •'take  care  that  this  law 
should  be  faithfully"  executed?  He  ausw  crs  that  acts,  that 
would  have  violated  the  law  had  it  existed,  were  prac- 
ticed by  his  predecessors.  How  does  that  justify  his  own 
malfeasance? 

The  President  says  that  he  removed  Mr.  Stanton  simply 
to  test  the  constitutionality  of  the  Tenure  of  Office  law  by 
a  judicial  decision.  He  has  already  seen  it  tested  and  de- 
cided by  the  votes,  twice  given,  of  two-thirds  of  the  Sena- 
tors and  of  the  House  of  Kepresentativcs,  It  stood  as.  a 
law  upon  the  statute  books.  No  case  had  arisen  under  that 
law,  or  is  referred  to  by  the  President,  w  hich  required  any 
judicial  interposition.  If  there  had  been,  or  should  be,  the 
courts  were  open  to  any  one  who  felt  aggrieved  by  the  ac- 
tion of  Mr.  Stanton.  But  instead  of  inforcing  that  law,  he 
takes  advantage  of  the  name  and  the  funds  of  the  United 
States  to  resist  it,  and  to  induce  others  to  resist  it.  Instead 
of  attempting,  as  the  Executive  of  the  United  States,  to 
see  that  that  law  was  faithfullv  executed,  he  took  great 
pains  and  perpetrated  the  acts  alleged  in  this  article,  not 
only  to  resist  it  himself,  but  to  seduce  others  to  do  the  same. 
He  sought  to  induce  the  General-in-Chief  of  the  Army  to 
aid  him  in  an  open  avowed  obstruction  of  the  law,  a  fit 
stood  unrepealed  upon  the  statute  book.  He  could  find  no 
one  to  unite  with  him  in  perpetrating  such  an  act,  until  he 
sunk  dow  n  upon  the  unfortunate  individual  bearing  the 
title  of  Adjutant-General  of  the  army.  Is  this  taking  care 
that  the  laws  shall  be  faithfully  executed?  Is  this  attempt- 
ing to  carry  them  into  erl'ect,  by  upholding  their  validity* 
according  to  his  oath?  On  the  other  hand,  was  it  not  a 
high  and  bold  attempt  to  obstruct  the  law  s  and  take  care 
that  thev  should  not  be  executed?  He  must  not  excuse 
himself  "by  saying  that  he  had  doubts  of  its  constitu- 
tionality and  wished  to  test  it.  What  right  had  he  to  bo 
hunting  up  excuses  for  others,  as  well  as  himself,  to  violate 
this  law?   Is  not  this  confession  a  misdemeanor  in  itself? 

The  President  asserts  that  he  did  not  remove  Mr.  Stan- 
ton under  the  Tenure  of  Office  law.  This  is  a  direct  con- 
tradiction of  his  own  letter  to  the  Secretary  of  the  Trea- 
sury, in  which,  as  he  was  bound  by  law,  he  communicated 
to  that  officer  the  fact  of  the  removal.  This  portion  of  the 
answer  may,  therefore,  be  considdred  as  disposed  of  bv  the 
non-existence  of  the  fact,  as  well  aB  by  his  subsequent  re- 
port to  the  Senate. 

The  following  is  the  letter  just  alluded  to,  dated  August 
14, 1867  :- 

"Sir:— In  compliance  with  the  requirement.-'  of  the  act 
entitled  "An  act  to  regulate  the  tenure  of  certain  civil 
offices,"  you  are  hereby  notified  that,  on  the  10th  instant, 
the  Hon.  Edw  in  M.  Stanton  was  suspended  from  his  oltice 
as  Secretary  of  War,  and  General  I  .  Grant  authorized 
and  empowered  to  act  as  Secretary  ad  interim. 

"Hon.  Secretary  of  the  Treaeury." 

Wretched  man!  a  direct  contradiction  of  his  solemn  an- 
swer! How  necessary  that  a  man  should  have  a  good  con- 
science or  a  good  memory!  Both  would  not  be  out  of  place. 
How  lovely  to  contemplate  what  was  so  assiduously  incul- 
cated by  a  celebrated  Pagan  into  the  mind  of  his  son: 
"Virtue  is  truth,  and  truth  is  virtue."  And  still  more,  vir- 
tue of  every  kind  charms  us,  yet  that  virtue  is  strongest 
which  is  effected  byjivstice  and  generosity.  Good  deeds 
will  never  be  done,  wiBe  acts  will  never  be  executed,  ex- 
cept by  the  virtuous  and  the  conscientious. 

May  the  people  of  this  Kepublic  remember  this  good  old 
doctrine  when  they  next  meet  to  eelect  their  rulers,  and 
may  they  select  only  the  brave  and  the  virtuous! 

Has  it  been  proved,  as  charged  in  this  article,  that  An- 
drew Johnson  in  vacation  suspended  from  office  Edwin  M. 
Stanton,  who  had  been  duly  appointed  and  was  then  exe- 
cuting the  duties  of  Secretary  of  the  Department  of  War, 
without  the  advice  and  consent  of  the  Senate  j  did  he  re- 
port the  reasons  for  such  supension  to  the  Senate  within 
twenty  days  from  the  meeting  of  the  Senate;  and  did  the 
Senate  proceed  to  consider  the  sufficiency  of  such  reasons? 
Did  the  Senate  declare  such  reasons  insufficient,  whereby 
the  said  Edw  in  M.  Stanton  became  authorized  to  forth- 
with resume  and  exercise  the  functions  of  Secretary  of 
War,  and  displace  the  Secretary  ad  interim,  whose  duties 
were  then  to  cease  and  terminate:  did  the  said  Andrew 
Johnson,  in  his  official  character  of  President  of  the  I  uited 
States,  attempt  to  obstruct  the  return  of  the  said  Edwin 
M.  Stanton  and  his  resumption  forthw  ith  of  the  functions 
of  his  office  as  Secretary  of  the  Department  of  War;  and 
has  he  continued  to  attempt  to  prevent  tire  discharge  of 
the  duties  of  said  olfice  by  said  Edwin  M.  Stanton,  Secre- 
tary of  War,  notwithstanding  the  Senate  decided  in  his 
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favor?  If  he  has,  then  the  acts  in  violation  of  law,  charged 
in  this  article,  are  full  and  complete. 

The  proof  lies  in  a  very  narrow  compass,  and  depends 
upon  the  credibility  of  one  or  two  witnesses,  who,  upon 
this  point,  corroborate  each  other's  evidence. 

Andrew  Johnson,  in  his  letter  of  the  31st  of  January, 
1868,  not  oulv  declared  that  such  was  his  intention,  but 
reproached  U.  S.  Grant,  General,  in  the  follow  ing  lan- 

''"You  had  found  in  our  first  conference  'that  the  Presi- 
dent was  desirous  of  keeping  Mr.  Stanton  out  of  office 
whether  sustained  in  the  suspension  or  nof  You  knew 
what  reasons  had  induced  the  President  to  ask  lrom  you  a 
promise ;  yon  also  knew  that  in  case  your  views  of  duty 
did  not  accord  with  his  own  convictions  it  was  his  purpose 
to  fill  your  place  by  another  appointment.  Even  ignoring 
the  existence  of  a  positive  understanding  be^een  us,  these 
conclu.-ions  were  plainly  deducible  from  various  conversa- 
tions. It  is  certain,  however,  that  even  under  these  cir- 
cumstances you  did  not  offer  to  return  the  place  to  my  pos- 
session, but.  according  to  your  own  statement,  placed 
yourself  in  a  position  where,  could  I  have  anticipated  your 
action,  I  would  have  been  compelled  to  ask  of  you,  as  I 
was  compelled  to  ask  of  your  predecessor  in  the  War  De- 
partment, a  letter  of  resignation,  or  else  to  resort  to  the 
more  disagreeable  expedient  of  suspending  you  by  a  suc- 
cessor." 

He  thus  distinctly  alleges  that  the  General  had  a  full 
knowledge  that  Biich  was  his  deliberate  intention.  Hard 
words  and  injurious  epithets  can  do  nothing  to  corrobo- 
rate or  to  injure  the  character  of  a  witness ;  but  if  Andrew 
Johnson  be  hot  wholly  destitute  of  truth  and  a  shameless 
falsifier,  then  this  article  and  all  its  charges  are  clearly 
made  out  by  his  own  evidence. 

Whatever  the  respondent  may  say  of  the  replv  of  U.  S. 
Grant,  General,  only  goes  to  confirm  the  fact  of  the  Presi- 
dent's lawless  attempt  to  obstruct  the  execution  of  the  act 
specified  in  the  artice. 

If  General  Grant's  recollection  of  his  conversation  with 
the  President  is  correct,  then  it  goes  affirmatively  to  prove 
the  same  fact  stated  by  the  President,  although  it  shows 
that  the  President  persevered  in  his  course  of  determined 
obstruc  tion  of  the  law,  while  the  General  refused  to  aid  in 
its  consummation.  No  differences  as  to  the  main  fact  of 
the  attempt  to  violate  and  prevent  the  execution  of  the 
law  exists  in  either  statement :  both  compel  the  conviction 
of  the  respondent,  unless  he  should  escape  through  other 
means  than  the  facts  proving  the  article.  He  cannot  hope 
to  escape  by  asking  this  High  Court  to  declare  the  "law 
for  regulating  the  tenure  of  certain  civil  offices"  unconsti- 
tutional and  void ;  for  it  so  happens,  to  the  hopeless  mis- 
fortune of  the  respondent,  that  almost  every  member  of 
this  liis-h  tribunal  has  more  than  once— twice,  perhaps 
three  times— declared,  upon  his  official  oath,  that  law  con- 
stitutional and  valid.  The  unhappy  man  is  in  this  condi- 
tion:—He  has  declared  himself  determined  to  obstruct  that 
act;  he  has,  by  two  several  letters  of  authority,  ordered 
Lorenzo  Thomas  to  violate  that  law ;  and  he  has  issued 
commissions  during  the  session  of  the  Senate,  without  the 
advice  and  consent  of  the  Senate,  in  violation  of  law,  to 
said  Thomas.  He  must,  therefore,  either  deny  his  own 
solemn  declarations  and  falsify  the  testimony  of  General 
Grant  and  Lorenzo  Thomas,  or  expect  that  verdict,  whose 
least  punishment  is  removal  from  office. 

But  the  President  denies  in  his  answer  to  the  first  and 
the  eleventh  articles  (which  he  intends  as  a  joint  answer 
to  the  two  charges)  that  he  had  attempted  to  contrive 
means  to  prevent  the  due  execution  of  the  law  regulating 
tenure  of  certain  civil  offices,  or  had  violated  his  oath  "  to 
take  care  that  the  laws  be  faithfully  executed."  Yet, 
while  he  denies  such  attempt  to  defeat  the  execution  of  the 
laws,  in  his  letter  of  the  31st  of  January,  1868,  he  asserts 
and  reproaches  General  Grant  by  the  assertion,  that  the 
General  knew  that  his  object  was  to  prevent  Edwin  M. 
Stanton  from  forthwith  resuming  the  functions  of  his  office, 
notwithstanding  that  the  Senate  might  decide  in  his  favor ; 
and  the  President  and  U.  S.  Grant,  General,  in  their  angry 
correspondence  of  the  date  heretofore  referred  to,  made  an 
issue  of  veracity— the  President  asserting  that  the  General 
had  promised  to  aid  him  in  defeating  the  execution  of  the 
iaws  by  preventing  the  immediate  resumption  of  the  func- 
tions of  Secretary  of  War  by  Edwin  M.  Stantion,  and  that 
the  General  violated  his  promise;  and  U.S.Grant,  Gen- 
eral, denying  ever  having  finally  made  such  promise, 
although  he  agrees  with  the  President  that  the  President 
did  attempt  to  induce  him  to  make  such  promise  and  to 
enter  into  such  an  arrangement. 

Now,  w  hich  of  these  gentlemen  may  have  lost  his  me- 
mory, and  found  in  lieu  of  the  truth  a  vision  which  issues 
from  the  Ivory  Gate— though  who  can  hesitate  to  choose 
between  the  words  of  a  gallant  soldier  and  the  pettifogging 
of  a  political  trickster— is  wholly  immaterial,  so  far  as  the 
charge  against  the  President  is  concerned.  That  charge  is, 
that  the  President  did  attempt  to  prevent  the  due  execu- 
tion of  the  Tenure  of  Office  law  by  entangling  the  General 
iu  the  arrangement;  and  unless  both  the  President  and  the 
General  have  lost  their  memory  and  mistaken  the  truth 
with  regard  to  the  promises  with  each  other,  then  this 
charge  is  made  out.  In  short,  if  either  of  these  gentlemen 
has  correctly  stated  these  facts  of  attempting  the  obstruc- 
tion of  the  law,  tho  President  haB  been  guilty  of  violating 
the  law  and  of  TtUgpritton  of  official  perjuri 

But,  again,  the  President  alleges  his  right  to  violate  tho 
act  regulating  the  tenure  of  certain  civil  offices,  because, 
he  says,  the  same  was  inoperative  and  void,  as  being  in 
v  iolation  of  the  Constitution  of  the  United  States.  Does  it 
he  in  his  mouth  to  interpose  this  plea?  He  had  acted  un- 
der that  law,  and  issued  kitten,  :f  authority,  both  for  the 
long  and  the  short  term,  to  Boverat  persons  under  it,  and  it  I 


would  hardly  lie  in  his  mouth  after  that  to  denv  its  va- 
lidity, unless  he  confessed  himself  guilty  of  law-breaking 
by  issuing  such  commissions. 

Let  us  here  look  at  Andrew  Johnson  accepting  the  oath 
•'to  take  care  that  the  law  s  be  faithfullv  executed." 

On  the  2d  of  March,  1867,  he  returned  to  the  Senate  the 
Tenure  of  Office  bill,  where  it  originated  and  had  passed 
by  a  majority  of  more  than  two-thirds,  w  ith  reasons 
elaborately  given  why  it  should  not  pass  finally.  Among 
these  was  the  allegation  of  its  unconstitutionality.  II 
passed  by  a  vote  of  35  yeas  to  11  nays.  In  the  House  of 
Representatives  it  passed  by  more  than  a  two-thirds  ma- 
jority ;  and  when  the  vote  was  announced  the  Speaker,  as 
was  his  custom,  proclaimed  the  vote,  and  declared,  in  the 
language  of  the  Constitution,  "that  tw  o-thirds  of  each 
House  having  voted  for  it,  notwithstanding  the  objections 
of  the  President,  it  has  become  a  law." 

I  am  supposing  that  Andrew  Johnson  was  at  this  mo- 
ment waiting  to  take  the  oath  of  otiice  as  President  of  the 
United  States,  "that  he  would  obey  the  Constitution,  and 
take  care  that  the  laws  be  faithfully  executed."  Having 
been  sworn  en  the  Holy  Evangels  to  obey  the  Constitu- 
tion, and  being  about  to  depart,  he  turned  to  the  person 
administering  the  oath,  and  says,  "Stop ;  I  have  a  further 
oath.  I  do  solemnly  swear  that  I  will  not  allow  the  act 
entitled  'An  act  regulating  the  tenure  of  certain  civil 
offices,'  just  passed  by  Congress  over  the  Presidential  veto, 
to  be  executed ;  but  I  will  prevent  its  execution  by  virtue 
of  my  own  constitutional  pow  er. 

How  shocked  Congress  would  have  been.  What  would 
the  country  have  said  to  a  scene  equaled  only  by  the  un- 
paralleled action  of  this  same  official,  when  sw  orn  into 
oifice  on  that  fatal  fifth  day  of  March,  which  made  him 
the  successor  of  Abraham  Lincoln!  Certainly  he  would 
not  have  been  permitted  ti«  be  inaugurated  as  Vice  Presi- 
dent  or  Prudent.  Yet  such  in  effect,  bus  been  his  con- 
duct, if  not  nuder  oath,  at  least  with  less  excuse,  since  the 
fatal  day  which  inflicted  him  upon  the  people  of  the 
United  .States.  Can  the  President  hope  to  escape  if  the 
fact  of  his  violating  the  law  be  proved  or  confessed  by 
him,  as  has  been  done?  Can  he  expect  a  sufficient  number 
of  his  try ers  to  pronounce  that  law  unconstitutional  and 
void— those  same  tr3rers  having  passed  upon  its  validity 
upon  several  occasions?  The  act  was  originally  passed  by 
a  vote  of  29  yeas  to  9  nays.  Those  who  voted  in  the  af- 
firmative were :— Messrs.  Anthony,  Brown,  Cattell,  Chand- 
ler, <  lonness,  Cragin,  Edmunds,  Fogg.  Foster.  Frclinghuy- 
Wli,  'irimes,  Harris,  Henderson.  Howard,  Howe,  Lane, 
Morgan,  Morrill,  Poland,  Ramsev,  Sherman,  Sprague, 
Sumner,  Van  Winkle,  Wade,  Willey,  Williams,  Wilson, 
Yatea-29. 

Subsequentlv  the  House  of  Representatives  passed  the 
bill  with  amendments,  widen  the  Senate  disagreed  to  and 
the  bill  wTas  afterward  referred  to  a  Committee  of  Confer- 
ence of  the  two  Houses,  whose  agreement  w  as  reported  to 
the  Senate  by  the  managers,  and  was  adopted  by  a  vote  of 
22  yeas  to  10  nays.  Those  who  voted  in  the  affirmative 
were :— Messrs.  Anthony  Brown,  Chandler,  Conness,  Fogg, 
Fowler,  Henderson.  Ho i* aid,  Howe,  Lane,  Morgan,  Mor- 
rill, Ramsey,  Ross,  Sherman,  Stewart,  Sumner,  'lrumbulh 
Wade,  Williams,  Wilson,  and  Yates— 22. 

After  the  vote,  upon  reconsideration  of  the  bill  in  the 
Senate,  and  after  all  the  irguments  against  its  validity 
were  spread  before  tnat  body,  it  passed  by  a  vote  of  35 
yeas  to  11  nays.  It  was  voted  for  t>y  the  following  Sena- 
tors :— Messrs.  Anthony,  Cattell,  Chandler,  Conness,  Cra- 
gin, Edmunds,  Fessenden,  Fogg,  Foster,  Fowler,  Freling- 
huysen,  Grimes,  Harris,  Henderson,  Howard,  Kirkwood, 
Lane,  Morgan,  Morrill,  Nye,  Poland,  Pomeroy,  Ramsey, 
Ross,  Sherman,  Sprague,  Stewart,  Sumner.  TrumbulL 
Van  Winkle,  Wade,  Willey,  Williams,  Wilson,  and 
Yates-35. 

The  President  contends  that  by  virtue  of  the  Constitu- 
tion he  had  the  right  to  remove  heads  of  departments,  and 
cites  a  large  number  of  cases  where  his  predecessor  had 
done  so.  It  must  be  observed  that  all  those  cases  were  be- 
fore the  passage  of  the  Tenure  of  Office  act,  March  2, 
1867.  Will  the  respondent  say  how  the  having  done  an 
act  when  there  was  no  law  to  forbid  it  justifies  the  repeti- 
tion of  the  same  act  after  a  law  has  been  passed  expressly 
prohibiting  the  same.  It  is  not  the  suspension  or  removal 
of  Mr.  Stanton  that  is  complained  of,  but  the  manner  of 
suspension.  If  the  President  thought  he  had  good  reasons 
for  suspending  or  removing  Mr.  Stanton,  and  had  done  so, 
sending  those  reasons  to  the  Senate,  and  then  obeved  the 
decision  of  the  Senate  in  their  finding,  there  would  have 
been  no  complaint ;  but  instead  of  that  he  suspends  him  in 
direct  defiance  of  the  Tenure  of  Office  law,  and  then 
enters  into  an  arrangement,  or  attempts  to  do  bo,  in  which 
he  thought  he  had  succeeded,  to  prevent  the  due  execution 
of  the  law  after  the  decision  of  the  Senate.  And  when 
the  Senate  ordered  him  to  restore  Mr.  Stanton,  he  makes 
a  second  removal  by  virtue  of  what  ho  calls  the  power 
vested  in  him  by  the  Constitution. 

The  action  of  the  Sencte  on  the  message  of  the  President, 
communicating  his  reasons  for  the  suspension  of  E.  M. 
Stanton,  Secretary  of  War,  under  the  act  entitled  an  act 
to  regulate  tho  tenure  of  certain  civil  offices,  was  as  fol- 
lows:— 

In  Executive  Session,  Senate  of  the  United  States, 
January  13,  1868. 

Resolved,  That  having  considered  tho  evidence  and  rea- 
sons given  by  the  President  in  his  report  of  December  12, 
1867,  for  tho  suspension  from  the  office  of  Secrerary  of  War 
of  Edwin  M.  Stantou,  the  Senate  do  not  concur  in  such 
suspension. 

Aud  the  same  was  duly  sertificd  to  the  President,  in  the 
saco  of  which  he,  with  an  impudence  and  brazen  determi- 
nation to  usurp  tho  powers  of  tho  Senate,  again  removed 
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Edwin  M.  Stanton,  and  arpointed  Lorenzo  Thomas  Secre- 
tary ad  interim  in  his  stead.  The  Senate,  with  calm  man- 
liness, rebuked  the  usurper  by  the  following  resolution:— 

In  Executive  Sesbion,  Senate  ok  the  United  States, 
February  21,  1868.  M 

Whereas,  '1  he  Senate  has  received  and  considered  the 
communication  of  the  President  stating  that  he  had  re- 
moved Eduin  M.  Stanton,  Secretary  of  War,  and  had 
designated  tlie  Adjutant-General  of  the  Army  to  act  as 
Becretarv  of  War  ad  interim:  therefore 

Resolved,  by  the  Senate  of  the  United  States,  That  under 
the  Constitution  and  laws  of  the  United  States,  the  Pre- 
sident has  no  power  to  remove  the  Secretary  of  War.  and 
to  designate  any  other  officer  to  perform  the  duties  of  that 
office  ad  interim. 

Yet  he  continued  him  in  office.  And  now  this  offspring 
of  assassination  turns  upon  the  Senate,  who  have  thus  re- 
buked him  in  a  constitutional  manner,  aud  bids  them  de- 
fiance. How  can  he  escape  the  just  vengeance  of  the 
law?  Wretched  man,  standing  at  bay,  surrounded  by  a 
cordon  of  living  men.  each  with  the  axe  of  an  executioner 
uplifted  for  hisjust  punishment.  Every  Senator  now  try- 
ing him,  except  such  as  had  already  adopted  his  policy, 
voted  for  this  same  resolution,  pronouncing  his  solemn 
doom.  Will  any  one  of  them  vote  for  his  acquittal  on  the 
ground  of  its  unconstitutionality?  I  know  that  Senators 
would  venture  to  do  any  necessary  act  if  indorsed  by  an 
honest  conscience  and  an  enlightened  public  opinion  ;  but 
neither  for  the  sake  of  the  President  nor  of  any  one  else, 
would  one  of  them  suffer  himself  to  be  tortured  on  the 
gibbet  of  everlasting  obloquy.  How  long  and  dark  would 
Be  the  track  of  infamy  which  must  mark  his  name  and 
that  of  his  posterity!  Nothing  is  therefore  more  certain 
than  that  it  requires  no  gift  of  prophesy  to  predict  the  fate 
of  this  unhappy  victim. 

1  have  now  discussed  but  one  of  the  numerous  articles, 
all  of  which  I  believe  to  be  fully  sustained,  and  few  of  the 
almost  innumerable  offenses  charged  to  this  wayward, 
unhappy  official.  I  have  alluded  to  two  or  three  others 
which  I  could  have  wished  to  have  had  time  to  present 
and  discuss,  not  for  the  sake  of  punishment,  but  for  the 
benefit  of  the  country.  One  of  these  was  an  article  charg- 
ing the  President  with  usurping  the  legislative  power  cf 
the  nation,  and  attempting  still  his  usurpations. 

With  regard  to  usurpation,  one  single  word  will  explain 
my  meaning.  A  civil  war  of  gigantic  proportions,  cover- 
ing sufficient  territory  to  constitute  many  States  and  na- 
tions, broke  out,  and  embraced  more  thau  ten  millions  of 
men.  who  formed  an  independent  government,  called  the 
Confederate  States  of  America.  They  rose  to  the  dignity 
of  an  independent  belligerent,  and  were  so  acknowledeed 
Dy  all  civilized  nations,  as  well  as  by  ourselves.  After  ex- 
pensive and  bloody  strife,  we  conquered  them,  and  they 
submitted  to  our  arms.  By  the  law  of  nations,  well  un- 
derstood and  undisputed,  the  conquerors  in  this  unjust 
war  had  the  right  to  deal  with  the  vanquished  as  to  them 
might  seem  good,  subject  only  to  the  laws  of  humanity'. 
They  had  a  right  to  confiscate  their  property  to  the  extent 
of  indemnifying  themselves  and  their  citizens;  to  annex 
them  to  the  victorious  nation,  and  pass  just  such  laws  for 
for  their  government  as  they  might  think  proper.  This- 
doctrine  is  as  old  as  Grotius,  and  as  fresh  as  the  Dorr  re- 
bellion. Neither  the  President  nor  the  judiciary  had  an3' 
right  to  interfere,  to  dictate  any  terms,  or  to  aid  in  re- 
construction, further  than  they  were  directed  by  the  sov- 
ereign power.  That  sovereign  power  in  this  Republic  is 
the  Congress  of  the  United  States. 

Whoever,  besides  Congress,  undertakes  to  create  new 
States  or  to  rebuild  old  ones,  and  fix  the  condition  of  their 
citizenship  and  union,  usurps  powers  which  do  not  belong 
to  him,  and  is  dangerous  or  not  dangerous,  according  to 
the  extent  of  his  power  and  his  pretensions.  Andrew 
Johnson  did  usurp  the  legislative  power  of  the  nation  by 
building  new  States,  aud  reconstructing,  as  far  as  in  him 
lay,  this  empire.  He  directed  the  defunct  States  to  come 
forth  and  live  by  virtue  of  his  breathing  into  their  nostrils 
the  breath  of  life.  He  directed  them  what  constitutions 
to  form,  and  fixed  the  qualifications  of  electors  and  of 
office-holders.  He  directed  them  to  send  forward  members 
to  each  branch  of  Congress,  and  to  aid  him  in  representing 
the  nation.  When  Congress  parsed  a  law  declaring  nil 
these  doines  unconstitutional,  and  fixed  a  mode  for  the  ad- 
mission of  this  new  territory  into  the  nation,  he  pro- 
claimed it  unconstitutional,  and  advised  the  people  not  to 
submit  to  it,  nor  to  obey  the  commands  of  Congress.  I 
have  not  time  to  enumerate  the  particular  acts  which  con- 
stitute his  high-handed  usurpations.  Suffice  it  to  say,  that 
he  seized  all  the  powers  of  the  government  within  these 
States,  and,  had  he  been  permitted,  would  have  become 
their  absolute  ruler.  This  he  persevered  in  attempting, 
notwithstanding  Congress  declared  more  than  once  all  the 
governments  which  he  thus  created  to  be  void  and  of  none 
effect. 

i.. it  I  promised  to  be  brief,  and  must  abide  by  the  pro- 
mise, although  I  should  like  the  judgment  of  the  Senate 
upon  this,  to  me,  seeming  vital  phase  and  real  purpose  of 
ail  his  misdemeanors,  lo  me  this  seems  a  sublime  spec- 
tacle. A  nation,  not  free,  but  as  nearly  approaching  it  as 
human  institutions  will  permit  of,  consisting  of  thirty  mil- 
lions of  people,  had  fallen  into  conflict,  which  amoug'other 
people  always  ends  in  anarchy  or  despotism,  and  had  laid 
doun  their  arms,  the  mutineers  submitting  to  the  con- 
querors. The  laws  were  about  to  regain  their  accustomed 
qway,  and  acain  to  govern  the  nation  by  the  punishment 
Of  treason  and  the  reward  of  virtue.  Her  old  institutions 
were  about  to  be  reinstated  so  far  as  they  were  applicable, 
according  to  the  judgment  of  the  conquerors.  Then  one  of 
fbeir  iuferor  servants,  instigated  by  unholy  ambition, 
sought  to  seize  a  portion  of  the  territory  according  to  the 


fashion  of  neighboring  anarchies,  and  to  convert  a  land  nf 
foedom  into  a  land  of  slaves.  This  people  spurned  t  i0 
traitors,  and  have  put  the  chief  of  them  upon  his  trial,  and 
demand  judgment  upon  his  misconduct.  He  will  be  COtt» 
denined,  and  his  sentence  inflicted  without  turmoil,  tu- 
mult, or  bloodshed,  and  the  nation  will  continue  its  accus* 
tomed  course  of  treedom  and  prosperity,  without  the 
shedding  any  further  ol  human  blood  and  with  a  milder 
punishment  than  the  world  has  accustomed  to  see,  or  per- 
haps than  ought  now  to  be  inflicted. 

Now,  even  if  the  pretext  of  the  President  were  true  and 
not  a  nier*  subterfuge  to  justify  the  chief  act  of  violation 
with  which  he  stands  charged,  still  that  would  be  such  an 
abu?e  of  the  patronage  of  the  government  as  would  de- 
mand his  impeachment  for  a  high  misdemeanor.  Let  us 
again  for  a  moment  examine  into  some  of  the  circunv- 
stances  of  that  act.  Mr.  Stanton  was  appointed  Seeretary 
of  War  in  18t>2.  and  continued  to  hold  under  Mr.  Johnson, 
which,  by  all  usage,  is  considered  a  real  poinnient.  Was 
he  a  faithful  officer,  or  was  he  removed  for  corrupt  pur« 
poses?  After  the  death  of  Mr.  Lincoln,  Andrew  Join  son 
had  changed  his  whole  code  of  politics  and  policy,  and  in* 
stead  of  obeying  the  w  ill  of  those  Avho  put  him  into  power, 
he  determined  to  create  a  party  for  himself  to  cany  out 
his  own  ambitions  purposes.  For  every  honest  purpose  of 
the  government,  and  for  everv  honest  purpose  for  which 
Mr.  Stanton  was  appointed  by  Mr.  Lincolu,  where  could  a 
better  man  be  found?  None  ever  organized  an  army  of  a 
million  of  men  and  provided  for  its  subsistence  and 
efficient  action  more  rapidly  than  Mr.  Stanton  and  his 
predecessor. 

It  might,  with  more  propriety,  be  said  of  this  officer  than 
of  the  celebrated  Frenchman,  that  he  "organized  vio- 
tor3\"  He  raised,  and  by  his  requisitions  distributed  more 
than  a  billion  of  dollars  annually,  without  ever  having 
been  charged  or  suspected  with  the  malappropriation  of  a 
single  dollar :  and  when  victory  crowned  his  efforts  he  dis- 
banded that  immense  army  as  quietly  and  peacefully  as 
if  it  bad  been  a  summer  parade.  He  would  not,  1  suppose, 
adopt  the  personal  views  of  the  President ;  and  for  this  he 
was  suspended  until  restored  by  the  emphatic  verdict  of 
the  Senate.  N  ow,  if  we  are  right  in  our  narrative  of  the 
conduct  of  these  parties  and  of  the  motives  of  the  Presi- 
dent, the  very  effort  at  removal  was  a  high  handed  usur- 
pation as  well  as  a  corrupt  misdemeanor,  for  which,  of 
itself,  he  ought  to  be  impeached  and  thrown  from  the 
place  he  was  abusing.  But  he  says  that  he  did  not  remove 
Mr.  Stanton  for  the  purpose  of  defeating  the  Tenure  of 
Office  law.  Then  he  forgot  the  truth  in  his  controversy 
with  the  General  of  the  Army.  And  because  the  General 
did  not  aid  him  and  finally  admit  that  he  had  agreed  to 
aid  him  in  resisting  that  law,  he  rallied  upon  him  like  a 
very  drab. 

The  couneel  for  the  respondent  allege  that  no  removal  of 
Mr.  Stanton  ever  took  place,  and  that,  therofore,  the  sixth 
section  of  the  act  was  not  violated.  They  admit  that 
there  was  an  order  of  removal  and  a  recision  of  his  com- 
mission; but  as  he  did  not  obey  it,  say  it.  was  no  removal. 
That  suggests  the  old  saying,  that  it  used  to  be  thought 
that  "when  the  brains  were  out  the  m.m  was  dead."  That 
idea  is  proved  by  learned  counsel  t>  be  absolutely  falla- 
cious. The  brain  of  Mr.  Stantou'B  commission  was  taken 
out  by  the  order  of  removal— the  recision  of  his  commis- 
sion—aud  hia  head  was  absolutely  cut  off  by  that  gallant 
soldier.  General  Thomas,  the  night  after  the  masquerade. 
And  yet,  according  to  the  learned  and  delicate  couna  1, 
until  the  mortal  remains,  everything  which  could  putrify 
was  shoveled  out  and  hauled  into  the  muck-yard,  there 
was  no  removal.  But  it  is  said  that  this  took  place  merely 
as  an  experiment  to  make  a  judicial  case.  Now,  suppose 
there  is  anybody  who,  with  the  facts  before  him,  can  be- 
lieve that  this  was  not  an  afterthought,  let  us  see  if  thai 
palliates  the  offense. 

The  Preeident  is  sworn  to  take  care  that  the  laws  bo 
faithfully  executed.  In  what  part  of  the  Constitution  or 
laws  does  he  find  it  to  be  his  dutv  to  search  out  for  defec- 
tive laws  that  stand  recorded  upon  the  statutes,  in  order 
that  he  may  advise  their  infraction  ?  Who  was  aggriev..  d 
by  the  Tenure  of  Office  bill  that  he  was  authorzed  to  use 
the  name  and  the  funds  of  the  government  to  relie\e? 
Will  he  be  so  good  as  to  tell  us  by  what  authority  he  be- 
came the  obstructor  of  an  unrepealed  law  instead  of  its 
executor,  especially  a  law  whose  constitutionality  he  had 
twice  tested?  If  there  were  nothing  else  than 'his  own 
statement,  he  deserves  the  contempt  of  the  American  peo- 
ple, and  the  punishment  of  its  highest  tribunal.  Ii  he 
were  not  willing  to  execute  the  laws  passed  bv  the  Ameri- 
can Congress,  and  unrepealed,  let  him  resign  the  office 
which  was  thrown  upouhim  by  a  horrible  convulsion,  and 
retire  to  his  village  obscurity.  Let  him  not  be  so  swol- 
len by  pride  and  arrogance,  which  sprang  from  the  deep 
misfortune  of  his  country,  as  to  attempt  an  entire  revolu- 
tion of  its  internal  machinery,  and  the  disgrace  of  the 
trusted  servants  of  his  lamented  predecessor. 

The  gentleman  has  spoken  of  the  great  purity  of  the 
President  in  his  transaction  vt  ith  Mr.  Black  and  others.  I 
admit  that  is  a  fair  subject  from  v  hich  to  infer  general 
purity  of  conduct,  and  I  will  examine  it  a  little.  It  was 
held  by  Socrates  and  Plato  to  be  among  the  most  atrocious 
of  offenses  to  corrupt  the  youth,  because  that  tended  to 
overthrow  the  solid  forms  of  government,  and  build  up  an- 
archy and  despotism  in  their  place.  If  it  were  so  in  an 
oligarchy,  how  much  more  would  it  be  so  in  a  government 
where  the  laws  control,  and  where  the  laws  should  be 
pure,  if  that  government  is  expected  to  be  conducted 
with  purity  and  to  sun  ive  the  temporary  shocks  of  ty- 
rauts? 

If  it  is  proved  or  known  that  Andrew  Johnson  at- 
tempted at  any  time,  to  corrupt  tho  loyal  voters  of  the 
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United  States,  so  as  to  change  them  from  thier  own  true 
opinion?,  to  those  which  he  himself  had  adopted,  there 
are  few  who  will  pretend  that  he  was  not  guilty  of  a  high 
misdemeanor.  We  need  hardly  call  witnesses  to  prove  a 
fact  whic  h  everybod\r  knows  and  nobody  will  deny.  Does 
the  sun  shine  at  mid-day  ?  It  would  hardly  be  thought 
necessary  to  answer  that  question  by  proof,  and  yet  there 
is  just  as  much  necessity  for  it.  as  to  prove  that  Andrew 
Johnson  had  changed  His  whole  principles  and  policy  and 
entered  into  the  most  dangerous  and  damaging^  contracts 
with  aspirants  tor  office,  to  induce  them  to  aid  him  in 
changing  the  principles  of  those  who  sought  office. 

Who  does  not  believe  that  the  patronage  was  put  into 
me  hands  of  Doolittle,  Cowan  and  that  tribe  of  men,  for 
distribution,  on  precisely  such  terms  and  conditions  as 
they  chose  to  make?  Show  me  a  more  shameless  perver- 
sion of  patronage  in  any  country  or  in  any  government, 
however  corrupt  and  despotic,  and  I  will  admit  that  An- 
drew Johnson  is  as  pure  as  the  icicles  that  hung  on  Diana's 
Temple.  Before  that.  Johnson  appeared  with  Abraham 
Lincoln  in  the  Senate  Chamber,  to  take  the  oath  of  office, 
and  they  took  it  at  the  same  time,  in  the  same  manner, 
with  some  small  variation  in  the  manner  of  the  Vice  Presi- 
dent ;  but  his  friends  hoped  that  such  variations  had  not 
obliterated  or  obscured  hi6  consciousness  of  the  oath  he  had 
taken,  and  that  when  he  came  to  reflect,  he  would  abide 
by  all  he  had  sworn  to  observe,  notwithstanding  his  then 
condition. 

Unfortunately  the  President  was  taken  away,  and  left  a 
temptation  for  the  higher  aspirations  of  Mr.  Johnson.  In- 
B'eadof  being  content  with  the  position  the  people  had 
given  him.  and  which,  he  said,  he  gladly  accepted,  he 
sought  to  become  thereafter,  as  well  as  then,  the  chief  of 
the  nation.  This  he  knew  could  only  be  done  by  changing 
prineii  Ice  and  creating  a  new  party  to  sustain  him.  After 
some  little  hesitancy  he  resolved  upon  that  course,  and 
perpetrated  a  betrayal  of  the  party  that  had  elected 
him  and  the  principles  he  professed.  Worse  than  the  be- 
trayal by  Judas  Iscariot,  for  he  betrayed  only  a  single  in- 
dividual, but  Johnson  sacrificed  a  whole  nation  and  the 
holiest  of  principles. 

In  order  to  build  up  a  part3~  upon  which  he  was  to  rely, 
it  became  necessary  for  him  to  proclaim  entirely  new 
prim  i-  les  and  a  new  policy,  and  to  bring  about  him  an 
entirely  new  set  of  politicians,  and  as  loose  men  enough 
alreadv  in  the  Republican  party  could  not  be  found  to 
carry  him  into  power,  corruption,  therefore,  became  a 
necessity.  That  corruption  was  to  be  wrought  by  per- 
verting the  means  which  the  Republican  party  had  placed 
in  his  hands,  and  which  he  had  solemnly  sworn  to  exe- 
cute according  to  their  principle*. 

When  he-  found  that  by  an  appeal  to  these  principles  he 
could  rally  but  few  followers,  he  did  not  hesitate  to  cast 
them  off  and  seek  recruits  in  the  camp  of  the  enemy.  In- 
stead of  enforcing  the  provisions  of  the  law  and  rendering 
treason  odi  >us,  as  he  had  so  loudly  proclaimed  while  Vice 
President,  he  proceeded  to  pardon  all  the  influential  trai- 
tors, and  to  restore  to  the  conquered  belligerents  the  pro- 
rertv  which  had  been  confiscated  bv  the  act  of  Congress  of 
July,  1862.  He.  thus  restored  confiscated  land  and  aban- 
doned estates,  sufficient  had  if  nil  been  honestly  carried 
into  the  Treasury  to  have  p:iid  the  national  debt  and  all 
the  damage  done  to  loyal  men  by  the  Rebel  raiders  and  by 
Rebel  confiscation. 

He  set  deliberately  about  corrupting  the  whole  mass  of 
those  u  bo  aspired  to  office,  and  w  here  he  found  an  office- 
holder too  virtuous  to  follow  his  treason,  he  offered  his 
place  to  another,  whose  conscience  was  less  scrupulous,  or 
whose  ambition  was  greater.  The  removals  which  he 
made  were  of  Republicans  who  bud  been  placed  in  office 
bv  Abraham  Lincoln,  upon  Republican  recommendation, 
because  they  held  the  same  principles  which  he  (Johnson) 
bad  professed.  He  did  not  hesitate,  through  his  agents,  to 
bargain  lor  their  support  as  the  condition  of  their  appoint- 
ment or  retention.  He  found  a  few  men  of  respectable 
Standing  who  had  been  ind  r.<d  by  respectable  States, 
Fiich  as  Wisconsin  and  Pennsylvania.  Look  at  the  truste  d 
agents  of  Pennsylvania  and  Wisconsin,  who  contracted  to 
accept  the  office  of  recruiting  sergeants  for  his  shabby 
army  to  purchase  tlie  position  of  a  commander  of  this 
band  of  pardoned  traitors  and  corrupted  renegades.  They 
con  enfod  to  lay  do"  n  the  Stars  and  Stripes  and  clothe 
tin  mselvct  In  the  faded  uniform  of  gray. 

The  gentleman  (Mr.  Groesheck).  in  his  peroration  on 
Batuid  y.  implored  the  sympathy  of  this  Senate  with  all 
the  clo  iiience  and  pathos  of  a  Roman  Senator  pleading  for 
virtue,  and  It  is  to  he  feared  that  his  grace  and  eloquence 
tmned  the  attention  of  the  Senators  upon  the  orator  rather 
than  upon  th  - accn  .  d.  Had  be  been  1  leading  for  inno- 
cence, lii -  gr.  at  powers  would  have  been  well  exacted; 
li  (1  he  been  arguing  with  equal  eloquence  before  a  Roman 
Senate  for  such  a  delinquent,  and  Cato.  the  censor,  had 
been  one  of  the  Judges,  his  client  would  have  soon  found 
himself  on  the  clocks  in  the  middle  of  the  Forum,  instead 
of  receiving  the  sympathy  of  a  virtuous  and  patriotic 
audience. 

[ihe  above  was  telegraphed  as  manager  Stevens  had 
prepared  and  caused  it  to  be  printed;  but  in  the  form  it 
was  read  to  the  Senate,  sev  eral  parts  were  omitted,  name- 
ly:—"The  li-t  of  yeas  and  nayi  in  q  net  turns  which  had 
come  before  that  body  ;"  and  near  the  clo<e.  the  paragraph 
commencing,  "The gentleman  speaks  of  the  great  purity  of 
the  President,*1  Lc,  down  to  the  words  "Uniform  of  gray."] 

Speech  of  Hon.  Thniiiitfl  William*. 

Mr.  WILLIAMS  (Pa.),  another  of  the  managers,  fol- 
lov*  <  d  >;r.  .- 1.  \  i-na  in  a  speech,  which  ho  read  from  manu- 
script, as  follows*.— 


Mr.  President  and  Senators  of  the  United  States:— Not 
used  to  the  conflict  of  the  forum.  I  appear  in  your  presence 
to-day  in  obedience  to  command  of  the  Representatives  of 
the  American  people,  under  a  sense  of  responsibility 
which  I  have  never  felt  before. 

The  august  tribunal  where  judges  are  the  elect  of  mighty 
provinces,  the  presence  at  your  bar  of  the  representatives 
of  a  domain  that  rival  in  extent  the  dominions  of  the 
Caesars,  and  of  a  civilization  that  transcends  auv  that  the 
world  has  ever  seen — to  demand  judgment  on  the  high  de- 
linquent whom  they  have  arraigned  in  name  of  the  Ame- 
rican people  for  high  crimes  and  misdemeanors  against 
the  State,  the  dignity  of  the  delinquent,  himself  a  king, 
in  everything  but  the  pomp  paraphenabla  and  inheritance 
of  royalty,  to  these  crowded  galleries,  and,  more,  than  all, 
that  greater  world  outside,  which  stands  on  tip-toe,  as  it 
strains  its  ears  to  catch  from  the  electric  messenger  the 
first  tidings  of  a  verdict  which  is  either  to  send  a  thrill  of 
joy  throughout  an  afflicted  land,  or  to  rack  it  over  with 
the  throes  of  anarchy  and  the  convulsions  of  despair— all 
remind  me  of  the  colossal  proportions  of  the  issue  you  are 
assembled  to  try. 

I  cannot  but  remember  too,  that  the  scene  before  me  is 
■without  an  example  or  a  parallel  in  human  histo  v. 
Kings,  it  is  true,  have  been  unci  owned,  and  royal  heads 
have  fallen  upon  the  scaffold,  but  in  two  instances  only, 
as  I  think,  have  the  formalities  of  law  been  invohed  to 
give  a  coloring  of  order  and  justice  to  the  bloody  tragedy. 
It  is  only  in  a  free  land  that  a  constitutional  triounal  has 
been  charged  for  the  first  time  with  the  subliaie  task  ot 
vindicating  an  outraged  law  against  the  highest  of  its 
ministers,  and  passing  judgment  upon  the  question 
whether  the  ruler  of  a  Union  shall  be  strapped  under  the 
law  and  without  shock  or  violence  of  the  power  which  he 
has  abused. 

This  great  occasion  was  not  sought  by  us.  The  world 
bear  the  representatives  of  the  people  witness  that  they 
did  not  come  here  for  light  and  transient  causes,  but  for 
the  reason  only  that  the  issue  has  been  forced  upon  thvin 
bv  a  long  series  of  bold  assumptions  of  power  on  the  part 
of  the  Executive,  following  each  other  with  almost  the 
blazing  and  blinding  continuity  of  the  lightning  of  the 
tropics,  and  culminating  at  la3t  in  mortal  charge  which, 
in  the  defense  of  their  constitutional  power  as  a  branch 
of  the  American  Congress,  and  as  faithful  sentinels  over 
the  liberties  of  the  people,  it  was  impossible  for  them  to 
decline.  With  the  open  defiance  of  the  legislative  w  ill 
they  were  left,  of  course,  with  no  alternative  but  to  abdi- 
cate, or  rule  and  vindicate  the  right  to  make  law  and  see 
that  it  was  obeyed. 

This  imperious  necessity  the  people,  in  whose  name  they 
speak,  a  branch  of  that  race  whose  quick  sensibility  to 
public  danger  has  ever  kept  a  sleeping  vigil  over  its  liber- 
tics,  have  yielded  at  last  with  a  reluctance  which  nothing 
but  *he  weariness  of  civil  strife,  the  natural  longing  for 
repose,  the  apprehensive  sense  that  it  is  better,  perhaps, 
"to  bear  the  ills  we  have  than  fly  to  others  that  we  know 
not  of."  The  reflection  that  the  administration  must  have 
an  end.  and  above  all,  perhaps,  the  delusive  hope  that  its 
law-defying  head  himself  would  ultimately  submit  to  a 
necessity  which  was  as  strong  as  fate  could  nave  brought 
about  or  would  have,  perhaps,  exercised.  He  has  misun- 
derstood their  reason,  as  his  counsel  show  they  do  now 
mistake  their  temper  and  presume  upon  their  forbearance, 
He  has  forgotten  that  there  was  a  pout  at  which  the  con- 
flict must  end  in  the  shock  of  two  opposing  forces  and  tho 
overthrow  of  oue  or  other  of  the  antagonistic  elements. 

It  was  necessary,  perhaps,  in  the  order  of  Providence, 
that  he  should  reach  that  point  by  striking  such  a  blow 
at  the  public  liberties  as  should  awaken  the  people  as 
with  an  earthquake  shock  to  the  consciousness  that  the 
toleration  of  usuipating  crime  brings  no  security  to  na- 
tions. To  show,  however,  how  much  they  have  borne  and 
forborne,  perhaps  forgiven  for  the  sake  of  peace,  and  how 
much  they  now  pass  over  for  the  sake  of  a  speedy  solution 
of  the  impending  trouble,  which  has  impeded  the  onward 
and  upward  movement  of  this  great  government,  and 
spread  confusion  and  disorder  throughout  many  of  its  de- 
partments, and  what,  moreover,  is  the  true  Import  and 
signification  of  the  acts  for  which  the  President  is  no.v 
arraigned,  I  must  be  allowcd.with  3*our  indulgence,  to  take 
for  a  moment  the  key  which  is  required  to  unlock  the  mys- 
teries of  the  position.  The  man  who  supposed  that  there  is 
but  a  question  of  removal  of  an  obnoxious  otlicer,  a  mere 
private  quarrel  between  two  bcligerents  at  cither  end  of 
the  avenue,  wherein  it  is  no  great  national  consequence 
which  of  two  opposing  parties  shall  prevail,  has  no  ade- 
quate apprehension  of  the  gravity  of  the  case,  and  greatly 
disparages  the  position  and  the  motives  oi  the  high  accuser*. 
The  House  of  Representatives  espouses  no  man's  quarruld 
however  considerable  he  may  be.  It  has  but  singled  out, 
from  many  others  of  equal  weight,  the  facts  here  chared 
as  facts  both  in  the  past,  and  recent  occurrences,  of  great 
notoriety.  The  issue  here  is  between  two  mightier  ant  igo- 
nists,  one  the  Chief  Executive  Magistrate  ot  this  nation, 
and  the  other  the  people  of  the  United  States,  for  whom 
the  Secretary  of  War  now  holds  almost  the  only  Btrong  po- 
sition of  which  they  have  not  been  dispossessed. 

It  is  but  a  renewal  on  American  soil  of  the  old  battle 
between  the  royal  prerogative  and  the  privileges  of  the 
criminal,  which  was  closed  in  England  with  the  reign  of 
the  Stuarts— a  struggle  for  the  mastery  between  a  tempo- 
rary executive  and  the  legislative  power  of  a  free  State 
over  the  most  momentous  question  that  has  ever  chal- 
lenged the  attention  of  the  people.  The  counsel  for  tho 
President  reflecting  of  course  the  views  of  their  employer, 
\  o  id  have  you  believe  that  the  removal  of  a  departmental 
In  ■  i  is  an  affair  of  atate  too  small  to  bo  worthy  of  such  an 
I  avenger  as  tliia.   We  proposo  standing  aloue,  stripped  o 


IMPEACHMENT  OP  ANDREW  JOHNSON. 


219 


all  the  attendant  circumstances  that  explain  the  act,  and 
show  the  deadly  animus  by  which  It  is  inspired. 

It  is  not  improbable  that  there  are  some  who  might  have 
been  induced  to  think  with  them,  that  a  remedy  bo  ex- 
treme as  this  was  more  than  adequate.  It  is  only  under 
the  liaht  upon  the  particular  issue  by  antecedent  facts 
whic  h  have  passed  into  history  that  the  giant  proportions 
of  this  controversy  c  an  be  folly  seen,  and  they  are  nut 
made  sufficiently  apparent  now  by  the  defiant  tone  of  the 
Prc-ideut,  and  the  formidable  pretension  set  up  by  turn  in 
his  thoughtfully  considered  and  painfully  el  borate  plea. 

The  not  irrelevant  question,  "Who  is  Andrew  Johnson:"' 
has  been  asked  bv  one  of  his  counsel,  as  it  has  otten  been 
by  himself,  and  answered  in  the  ume  way  by  himself  by 
showing  who  he  was  and  what  he  had  done,  before  the  peo- 
ple of  the  loyal  States  so  generously  intrusted  him  with 
that  contingent  power,  which  was  made  absolute  only  for 
the  advantage  of  defeated  and  disconiiittcd  treason  by  the 
murderous  pistol  of  an  assassin. 

I  will  not  stop  now  to  Inquire  as  to  scenes  enacted  on 
this  floor,  and  eloquently  rehearsed  by  the  counsel  for  the 
President,  with  two  pictures  of  so  opposite  a  character  be- 
fore me.  or  even  to  Inquire  whether  his  resistance  to  the 
hegira  of  the  Southern  Senators  was  not  merely  a  ques- 
tion, himself  being  the  «  itness  as  to  the  wisdom  of  such 
a  step  at  that  particular  time. 

The  opportunity  occurs  just  here  to  answer  it  as  it  is  put, 
bv  showing  who  Andrew  Johnson  is.  and  w  hat  he  lias 
been  since  the  hour  of  that  improvident  and  unreflecting 
gilt,  eheu  Quantum  n cut at  im  abide.  Alas!  How  c  hanged! 
how  fallen  from  that  high  estate  that  won  for  him  the 
support  of  a  too  confiding  people.  Would  that  it  could 
have  been  said  of  him.  as  of  Lucifer,  whose  spirit  was 
hurled  in  hideous  ruin  and  combustion  down  from  hea- 
ven's crystal  battlements,  that  even  in  his  fall  he  had  not 
yet  lost  all  his  original  brightness,  nor  appeared  less  thau 
an  archangel  ruined. 

The  master  key  to  the  whole  history  of  his  administra- 
tion, which  has  involved  not  a  mere  harmless  difference  of 
opinion,  as  one  of  his  counsel  seems  to  think,  where  gentle- 
men might  afford  to  disagree  without  a  quarrel,  but  one 
Ion;;  and  unseemly  struggle  by  the  executive  against  the 
legislative  power,  is  to  be  found  in  the  fact  of  an  earlv  and 
Persistent  purpose  of  forcing  the  Rebel  States  into  the 
Union  bv  means  of  his  executive  authority,  in  the  interest 
Of  the  men  w  ho  had  lifted  their  parricidal  hand  acainst  it 
on  terms  dictated  by  himself,  and  in  defianc  e  of  the  will  of 
the  loyal  people  of  the  United  States,  as  declared  through 
their  representatives. 

J  o  accomplish  this  object  how  much  has  he  not  done 
and  how  much  has  a  lone-suffering  people  not  passed  over, 
without  punishment  and  almost  without  rebuke.  Let  his- 
tory—let your  pu  lie  records,  which  are  the  only  authen- 
tic materials  of  history— answer,  and  they  w  ill  say  that, 
for  this,  instead  of  convening  the  Congress  in  the  most 
momentous  crisis  of  the  State,  he  has  issued  his  royal 
proclamation  for  the  assembling  of  conventions  and  the 
erection  of  State  governments,  prescribiug  the  qualifica- 
tion of  the  voters  and  settling  the  conditions  of  their  ad- 
mission into  the  Union.  For  this,  he  had  created  offices 
unknown  to  the  law,  and  lilled  them  with  men  notoriously 
disqualified  by  law,  at  salaries  fixed  by  his  own  mere  will. 
For  this  he  had  paid  these  officers  iu  contemptuous  disre- 
gard of  lav. ,  and  paid  them,  too,  out  of  the  contingent 
fund  of  the  departments  of  the  government.  For  this  he 
had  supplied  the  expenses  of  his  new  governments  by 
turning  over  to  them  the  spoils  of  the  dead  Confederacy, 
and  authorizing  his  satraps  to  levy  taxes  from  the  con- 
quered people. 

For  this,  be  had  passed  away  unnumbered  millions  of  the 
public  property  to  Rebel  railroad  companies  without  con- 
sideration, or  sold  it  to  them,  in  clear  violation  of  law,  on 
long  credits,  at  a  valuation  of  his  ow  n,  and  without  any 
SUrety  u  hatever.  For  this,  he  had  stripped  the  Bureau  of 
Freediuen  and  Refugees  of  its  munificent  endowment,  by 
taking  from  it  the  land  appropriated  by  Congress  to  the 
legal  wards  of  the  republic,  and  restoring  to  the  Rebels 
their  justly-forfeited  estates,  after  the  same  had  been 
vested  by  law  in  the  Government  cf  the  United  States. 
Fortius  he  had  invaded,  with  a  ruthless  hand,  the  very 
penetralia  of  the  Treasury,  and  plundered  its  sentinels  for 
the  benefit  of  favored  Rebels,  by  ordering  the  restoration 
of  the  proceeds  of  sales  of  captured  and  abandoned  pro- 
perty, i<  hieh  had  been  placed  in  its  custody  by  law.  For 
this,  he  had  grossly  abu»ed  the,  pardoning  power  conferred 
on  him  by  the  Constitution,  in  releasing  the  most  active 
and  formidable  of  tne  leaders  of  the  Rebellion,  with  a  view 
to  their  service  in  the  furtherance  of  hi-  policy,  and  even 
delegated  that  power  for  the  same  objects  to  men  who 
were  indebted  to  Hs  exercise  for  their  own  escape  from 
punishment. 

For  this,  he  had  obstructed'the  course  of  public  justice 
nor  only  by  refusing  to  enforce  the  laws  enacted  foi  the 
suppression  of  the  rebellion  and  the  punishment  of  trea- 
son, but  by  going  into  the  courts  and  turning  the  greatest 
of  the  public  malefactors  loose,  and  surrendering  all  con- 
trol over  them  by  the  restoration  to  them  of  their  estates. 
For  this,  he  had  abused  the  appointing  power  by  the  re- 
moval on  system  of  meritorious  public  officers  for  no 
other  reason  than  because  they  would  not  assist  him  in 
his  attempt  to  overthrow  the  Constitution  and  usurp  the 
legi.-lative  power  of  the  government.  For  thir,  he  had  iu- 
vaded  the  rightful  privileges  of  the  Senate  by  refusing  to 
send  in  nominations  of  officers  appointed  bv  him  during 
the  recess  of  that  body,  and,  after  their  adjo  irnment,  re- 
st.,.pointing  otherB  \vho  had  been  rejected  bv  them  as  unfit 
for  the  places  for  which  thev  had  been  recommended. 

For  this,  he  had  broken  the  privileges  of  and  insulted  the 
Congress  of  the  United  States,  by  instructing  them  that  the 


work  of  reconstruction  belonged  to  him  only,  and  that 
thev  had  no  legislative  right  or  duty  in  the  premises,  but 
only  to  register  his  will  by  throwing  open  their  doors  to 
such  claimants  as  might  come  there  with  commissions 
from  their  pretended  governments,  that  were  substantially 
his  own,  I  or  this,  on  their  refusal  to  obey  his  imperial 
rescript,  he  had  arraigned  them  publicly  as  a  revolutionary 
assembly,  and  not  a  legal  Congress,  w  ithout  the  power  to 
legislate  for  the  states  excluded,  and  as  traitors  at  the 
or  her  end  of  the  line  in  actual  rebellion  against  the  people 
they  had  subdued.  For  this,  he  had  grossly  abused  the 
veto  power,  by  disapproving  every  important  measure  of 
legislation  that  concerned  the  Rebel  States,  in  concordance 
with  public  declaration  that  he  would  veto  all  the  mea- 
sures of  the  law-making  power  whenever  thev  came  to 
him.  For  this,  he  had  deliberately  and  confessedly  exer- 
cised a  dispensing  power  over  the  Test  Oath  law  by  ap- 
pointing notorious  Rebels  to  important  places  in  the  Reve- 
nue service,  on  the  avowed  ground  that  the  policy  of  Con- 
gres-  in  that  regard  was  not  in  accordance  with  his 
opinions. 

For  this,  he  had  obstructed  the  settlement  of  the  nation 
by  exerting  all  his  influence  to  prevent  the  people  of  the 
Rebel  States  from  accepting  the  Constitutional  Amend- 
ment, or  organizing  under  laws  of  Congress,  and  impress- 
ing them  that  Congress  was  blood-thirsty  and  implacable, 
and  that  their  only  refuge  was  with  him.  For  this,  he  had 
brought  the  patronage  of  his  oflice  into  conflict  with  the 
freedom  of  elections  by  allowing  and  encouraging  his 
official  retainers  to  travel  over  the  country  attending 
politicitl  conventions  and  addressing  the  people  in  support 
of  his  policy.  For  this,  if  he  did  not  enact  the  part  of  a 
Cromwell,  by  striding  into  the  halls  of  representatives  of 
the  people  and  saying  to  one  man :  "you  are  a  hypocrite-  ;:I 
to  another,  "yon  are  a  whoremonger:"  to  a  third,  "you 
are  an  adulterer;"  and  to  the  whole,  "you  are  no  longer  a 
parliament,"  he  had  rehearsed  the  same  part  sub- 
stantially outside  by  traveling  over  the  country 
and  iu  indecent  harangues,  assailing  the  conduct 
and  impeaching  the  motives  of  its  Congress,  incul- 
cating disobedience  to  its  authority  by  endeavoring 
to  bring  it  into  disrepute;  declaring  publicly  of  oiio 
of  its  members  that  he  was  a  traitor ;  and  of  another  that 
he  was  an  as-assiu  •  and  of  the  whole  that  thev  were  no 
longer  a  Congress.  For  this,  in  addition  to  the  oppression 
and  bloodshed  that  had  resulted  from  known  partiality 
for  traitors,  he  had  pointed  at  efforts  encouraging  the  mur- 
der of  loyal  citizens  in  New  Orleans  by  a  mob,  by  holding 
correspondence  with  its  leaders ;  denouncing  the  exeni-e 
of  the  right  of  a  political  convention  to  assemble  peacefully 
in  that  city  as  an  act  of  treason  to  be  suppressed  by  vio  ■ 
lence,  and  commanding  the  military  to  assist,  instead  of 
preventing  the  execution  of  the  avowed  purpose  of  dii*- 
turbing  them. 

For  this  it  is  not  too  much  to  say,  in  view  of  the  wrong  and 
outrage,  and  the  cry  of  suffering  that  has  come  up  to  us  upou 
the  Southern  breeze,  that  he  had  iu  effect  reopened  the  war, 
inaugurated  anarchy,  turned  loose  once  more  the  incar- 
l.ate  devil  of  baffled  treason  and  unappeaseable  bate, 
when,  as  we  fondly  thought,  our  victories  had  overthrown 
and  bound  in  chain",  ordained  rapine  and  murder  from  the 
Potomac  to  the  Gulf,  and  deluged  the  streets  of  Memphis 
as  well  as  those  of  New  Orleans,  and  the  green  fields  of  the 
South  already  dotted  with  so  many  patriot  graves,  with 
the  blood  of  martyred  citizens;  and  because  for  all  he  has 
not  been  called  to  render  an  account,  for  the  reasons  that 
have  been  already  named,  it  is  now  assumed  and  argued 
by  his  counsel  that  he  stands  acquitted  by  a  judgment 
which  disaffirmed  its  truth,  although  it  rests  for  the  most 
part  on  record  evidence,  in  fact,  thatabsolute  verity  which 
is,  of  course,  not  open  to  dispute. 

The  assumption  is  but  another  instance  of  that  incorri- 
gible blindness  on  the  part  of  the  President  in  regard  to 
the  feelings  and  motives  of  Congress  that  has  helped  to 
hurry  him  into  his  present  humiliating  predicament]  as  a 
criminal  at  your  bar.  But  all  these  things  were  not  enough. 
It  wanted  one  drop  more  to  make  a  cup  of  forbearance 
overflow,  one  other  act  that  should  reach  the  sensoriuni  of 
the  nation,  and  make  even  those  who  might  bo  slow  to 
comprehend  a  principle,  understand  that  further  forbear- 
ance was  ruin  to  us  all,  and  that  act  was  done  in  the  at- 
tempt to  seize  by  force  or  stratagem,  that  department  >,f 
the  government  through  which  its  armies  were  controlled  . 
It  was  but  a  logical  sequence  of  what  had  gone  before  the 
last  of  a  series  of  usurpations,  all  looking  to  the  same 
great  purpose.  It  did  not  rise,  perhaps,  beyond  the  height 
of  many  of  the  crimes  by  which  it  was  ushered  in. 

But  its  meanings  could  not  be  mistaken.  It  was  an  act 
that  smote  upon  the  ear  of  the  nation  in  such  a  way  as  to 
render  it  impossible  that  it  could  be  either  concealed,  dis- 
paraged or  excused,  as  were  the  muffled  blows  of  the  pi<  k- 
axe  that  had  been  silently  undermining  the  bastions  of  toe 
Republic.  It  has  been  heard  and  felt  through  all  our  wide 
domain  like  the  roverbatiou  of  the  guns  that  opened  their 
iron  throats  upon  our  flag  at  Sumter,  and  it  has  stirred  the 
loyal  heart  of  the  people  again  with  the  electric  power 
that  lifted  it  to  the  heighth  of  the  sublimest  issue  that  ever 
led  a  martyr  to  the  stake  or  a  patriot  to  the  battle-field. 
That  people  is  here  to-day.  through  its  representatives,  »u 
your  floor,  and  in  your  galleries,  in  the  persons  alike  of  tho 
veterans  who  have  been  scarred  by  the  iron  hail  of  battle, 
and  of  the  mothers  and  wives  and  daughters  of  those  who 
have  died  that  the  Republic  might  live,  as  well  as  of  the 
commissioned  exponents  of  the  public  will,  to  demand  the 
reward  of  their  toils,  the  consummation  of  their  triumph 
—the  award  of  a  nation's  justice  upon  the  high  offender. 

And  now  as  to  the  immediate  issue  which  I  propose  to 
di-cuss  only  in  its  constitutional  and  legal  aspect:  The 
great  crime  of  Andrew  Johnson,  as  already  remarked. 
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rcmring  through  all  his  administration,  is  that  he  has  vio- 
lated his  oath  of  office  and  his  constitutional  duties,  by  ob- 
struction and  infraction  of  the  Conetution  and  the  laws, 
and  an  endeavor  to  set  up  his  own  will  against  that  of  the 
law-making  power  with  a  view  to  a  settled  and  persistent 
purpose  of  forcing  the  Rebel  States  into  Congress  on  his 
own  terms,  in  the  interest  of  the  traitors,  and  in  defiance 
ofthewillof  the  loyal  people  of  the  United  States.  The 
specific  offenses  charged  here,  which  are  but  the  culmi- 
nating facts,  and  onlv  the  last  of  a  long  series  of  usurpa- 
tions, are  of  an  unlawful  attempt  to  remove  the  rightful 
Secretary  of  War,  and  substitute  in  his  place  a  creature  of 
his  own.  without  the  advice  and  consent  of  the  Senate, 
although  then  in  session;  a  conspiracy  to  hinder  and  pre- 
vent him  from  resuming  or  holding  the  said  office  after 
the  refusal  of  the  Senate  to  concur  in  his  suspension ;  and 
to  seize,  take  and  possess  the  property  of  the  United 
States  in  said  department;  an  attempt  to  debauch 
an  officer  of  the  army  from  his  allegiance,  by  inculcating 
»  insubordination  to  the  law  in  furtherance  of  the  same  ob- 
ject; the  attempt  to  set  aside  the  rightful  authority  of  Con- 
gress, and  to  bring  it  into  public  odium  and  contempt,  and 
to  encourage  resistance  to  its  laws  by  the  open  and  public 
delivery  of  indecent  harangues,  impeaching  its  acts  and 
purposes,  and  full  of  threats  and  menaces  against  it  and 
and  the  laws  enacted  by  it,  to  the  great  scandal  and  degra- 
dation of  his  own  high  office  as  President,  and  the  devising 
and  contriving  of  unlawful  means  to  prevent  the  execu- 
tion of  the  Tenure  of  Office,  Army  appropriation  and  Recon- 
struction acts  of  March  2,  1867.  To  allow  these  which  re- 
lates to  the  attempted  removal  of  the  Secretary  of  War,  the 
answer  is : — 

First,  that  the  case  of  Mr.  Stanton  is  not  within  the 
meaning  of  the  first  section  of  the  Tenure  of  Office  act; 
second,  that  if  it  be.  the  act  is  unconstitutional  and  void, 
so  far  as  it  undertakes  to  abridge  the  power  claimed  by 
him  of  removing,  at  any  and  all  times,  all  executive  offi- 
cers, for  causes  to  be  judged  of  by  himself  alone,  as  well 
as  of  suspending  them  indefinitely,  at  his  sovereign  will 
and  pleasure ;  and  third,  that  whether  the  act  be  constitu- 
tional or  otherwise,  it  was  his  right,  as  he  claims  it  to  have 
been  his  purpose,  to  disobey  and  violate  it,  with  a  view  to 
the  settlement  of  the  question  of  its  validity  by  the  judi- 
ciary of  the  United  States. 

And  first,  as  to  the  question  whether  the  present  Secre- 
tary of  War  was  intended  to  be  comprehended  within  the 
first  section  of  the  act  referred  to.  The  defendant  in?i<ts 
that  he  was  not,  for  the  reason  that  he  derived  his  com- 
mission from  Mr.  Lincoln,  and  not  being  removed  on  his 
accession,  continued,  by  reasen  thereof,  to  hold  the  office 
end  administer  its  duties  at  his  pleasure  only,  without  at 
any  time  having  received  any  appointment  from  himself, 
assuming,  as  I  understand,  cither  that  under  the  proviso 
to  the  first  section  of  this  act  the  case  was  not  provided  for, 
or  that  by  force  of  its  express  language  his  office  was  de- 
termined by  the  expiration  of  the  first  term  of  the  Presi- 
dent who  appointed  him.  The  body  or  enacting  clause  of 
this  section  provides  that  every  person  then  holding  any 
Civil  office  who  had  been  appointed  thereto  by  and  with 
the  advice  and  consent  of  the  Senate,  or  who  should  be 
thereafter  appointed  to  any  such  office,  should  be  entitled 
to  hold  until  a  successor  is  appointed  in  the  like  manner. 

It  is  therefore  that  its  general  object  was  to  provide  for 
all  cases  either  then  existing  or  to  happen  in  the  future. 
It  is  objected,  however,  that  so  much  of  the  clause  as  re- 
ferred to  the  heads  of  departments  is  substantially  repealed 
by  the  saving  clause,  which  is  in  the  following  words:— 
"Provided,  That  the  Secretaries  of  State,  of  the  Treasury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaster- 
General  and  the  Attorney-General,  shall  hold  their  offices 
respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed,  and  for  one  month 
thereafter,  subject  to  removal  by  and  with  the  advice  and 
consent  of  the  Senate."  This  proviso  was  the  result  of  a 
conference  on  the  disagreeing  votes  on  the  amendment  of 
the  House,  striking  the  exception  in  favor  of  the  heads 
of  departments,  and  was  suggested,  if  he  may  be  excused 
the  egotism,  by  the  individual  who  now  addresses  you  and 
to  whom,  as  the  mover  and  advocate  of  the  amend- 
ment, was  very  naturally  assigned  the  duty  of  conduct- 
ing the  negotiation  on  the  part  of  the  House  for  the 
purpose  ol  obviating  the  objection,  taken  in  debate  on  this 
floor  by  one  of  the  Senate  managers,  that  the  effect  of  the 
amendment  would  be  to  impose  on  an  incoming  President 
a  Cabinet  that  was  not  of  Ins  own  selection.  I  may  be  ex- 
cused for  speaking  of  its  actual  history,  because  that  has 
been  made  the  subject  of  comment  by  the  learned  counsel 
who  opened  this  case  on  the  part  of  the  President.  If  it 
was  intended  or  expected  that  it  should  so  operate  as  to 
create  exceptions  in  favor  of  an  officer  whose  abuse  of 
power  m  as  the  proximate  cause,  if  not  the  impeling  mo- 
tive for  the  enactment  of  the  law,  I  did  not  know  it.  It 
will  be  judged,  however,  by  itself,  without  reference  cither 
to  the  particular  intent  of  him  who  penned  it,  oi  to  any 
hasty  opinion  that  may  have  been  expressed  in  either 
house  as  to  the  construction  of  which  it  might  be  suscepti- 
ble. The  argument  of  the  defendant  rests  upon  the  mean- 
ing of  the  word  "appointed." 

That  word  was  both  a  technical  and  a  popular  one.  In 
the  former,  which  involves  the  idea  of  a  nomination  and 
confirmation  in  the  constitutional  way.  there  was  no  ap- 
pointment, certainly,  by  Mr.  Johnson,  in  the  latter,  which 
I-  tin:  sense  in  which  the  people  will  read  it,  there  unques- 
tionably was.  What  then  was  meant  by  the  employment  of 
the  word?  It  is  a  sound  and  well-accepted  rule  in  all  tho 
courts,  in  exploriug  the  meaning  of  the  law  given,  espe- 
cially In  cases  Of  remedial  statutes,  as  I  think  this  is,  if  it  is 
not  rather  to  be  considered  as  only  a  declaratory  one  in  this 
particular,  to  look  to  the  old  law  for  the  mischief  and  tho 


remedy,  and  to  give  a  liberal  construction  to  the  langua"ge 
infawrem  libertatis,  in  order  to  repress  the  mischief  and 
advance  the  remedy,  taking  the  words  used  in  their  ordi» 
nary  and  familiar  sense,  and  varying  the  meaning  as  the 
intent,  which  is  always  the  Polar  star,  may  require. 

Testing  the  case  here  by  this,  what  is  to  be  the  construc- 
tion here?  The  old  law" was  not  the  Constitution,  but  a 
vicious  practice  that  had  gone  out  of  a  precedent  involv- 
ing an  early  and  erroneous  construction  of  that  instru- 
ment, if  it  wras  intended  so  to  operate.   The  mischief  walk 
this  practice  had  rendered  the  officers  of  the  government 
and  among  them  the  heads  of  departments,  the  most  uow^ 
erf ul  and  dangerous  of  all,  from  their  assumed  position  of 
advisers  of  the  President ;  by  the  very  dependency  of  theft 
j  tenure  they  were  ministers  of  his  pleasure  and  the  slaves 
of  his  imperial  will,  that  could  at  any  moment,  and  aa 
I  the  reward  of  an  honest  and  independent  opinion,  strip 
them  of  their  employments  and   send  them  back  into 
j  ranks  of  the  people.    The  remedy  would  change  them 
from  minions  and  flatterers  into  men,  by  making  them 
I  free,  and  to  secure  their  loyalty  to  the  law  by  protecting 
I  them  from  the  power  that  might  constrain  their  assent  to 
I  its  violation.  To  accomplish  this  it  was  necessary  that  tho 
|  law  should  cover  all  of  them,  high  and  low,  present  and 
prospective. 

That  it  could  have  been  intended  to  except  the  most  im- 
portant and  formidable  of  these  functionaries  either  with 
a  view  to  favor  the  present  executive  or  for  the  purpose  of 
subjecting  the  only  head  of  department  who  had  the  confi- 
dence  of  Congress  to  his  arbitrary  will,  is  as  unreasonable 
and  improbable  as  it  is  at  variance  with  the  truth  and  with 
the  obvious  general  purposes  of  the  act.  For  the  President 
of  the  United  States  to  say,  however, now,  after  having 
voluntarily  retained  Mr.  Stanton  for  more  than  two  years 
of  his  administration,  that  he  was  there  only  by  suffer* 
ance,  or  as  a  mere  movable,  or  heir-loom,  or  incumbrance 
that  had  passed  to  him  with  the  estate,  and  not  by  virtue 
of  his  own  special  appointment,  of  not  paltering  with  the 
people  in  a  double  sense,  has  very  much  the  appearance  of 
a  not  very  respectable  quibble. 

The  unlearned  man  who  reads  the  proviso,  as  they  for 
whose  perusal  it  is  intended,  will  read  it,  who  is  not 
accustomed  to  hand  the  metaphisic  scissors  of  the  pro- 
fessional casusists  who  are  able  "to  divide  a  hair 'twist 
west  and  northwest  side,"  while  he  admits  the  ingenuity 
of  the  advocate  will  stand  amazed  if  he  does  not  scorn 
the  officer  who  would  stoop  to  the  use  of  such  a  subter- 
fuge. Assuming,  however,  for  the  sake  of  argument,  that 
the  technical  sense  is  to  prevent  what  is  to  be  its  effect. 
Why,  only  to  make  the  law  given  enact  a  more  unreason- 
able and  impossible  thing,  by  providing  in  words  of  the 
future  sense,  that  the  commission  of  the  officer  shall  expire 
nearly  two  years  before  the  passage  of  the  law,  which  is  a 
construction  that  the  general  rule  of  law  forbids  to  test, 
let  us  substitute  for  the  general  denominative  phrases 
of  Secretary  of  War,  of  State,  and  of  the  Navy,  the  names 
of  Messrs.  Seward,  Stanton,  and  Welles,  and  for  that  of  the 
President  who  appointed  them  the  name  of  Lincoln,  and 
the  clause  will  read,  provided  that  Seward,  Stanton,  and 
Welles  shall  hold  their  offices  respectively  for  and  during  the 
term  of  Abraham  Lincoln  and  for  one  month  thereafter. 
The  effect  will  then  be  to  put  you  in  the  position  of  having 
enacted,  not  only  an  absurdity,  but  an  impossibility.  But  on 
this  there  are  at  least  two  rules  of  interpretation  that  start 
up  in  the  way  of  solution.  The  first  is,  that  it  is  not  re- 
spectful to  the  Legislature  to  presume  that  it  ever  intended 
to  enact  an  absurdity,  if  the  case  is  susceptible  of  any 
other  construction ;  and  the  second,  that  acts  of  Parlia- 
ment that  are  impossible  to  be  performed,  are  of  no 
validity,  and  if  there  arise  out  of  them  collaterally  any  ab- 
surd consequences,  manifestly  contradictory  to  common 
reason,  they  are,  with  regard  to  these  collateral  conse- 
quences, void. 

If  the  effect  of  the  provieo,  however,  upon  pomethingr 
analogous  to  the  doctrine  of  cypres,  or,  in  other  words,  of 
getting  as  near  to  the  meaning  as  possible,  was  to  deter- 
mine the  office  at  the  time  of  the  passage  of  the  law,  then, 
on  the  other  hand,  the  retention  of  the  officer  by  the  Pre- 
sident for  five  months  afterwards,  and  through  an  inter- 
vening Congress,  without  a  commission,  or  even  a  nomi- 
nation, was  a  breach  of  the  law,  and  therefore  a  misde- 
meanor in  itself,  which  he  could  hardly  plead,  and  could 
scarcely  ask  you  to  affirm  against  the  general  presumption 
of  the  performance  of  official  duty,  for  the  purpose  of  shel- 
tering him  from  the  consequences  of  another  violation  of 
law. 

Assuming  again,  however,  that,  as  is  claimed  by  the  de- 
fense, the  case  of  Mr.  Stanton  does  not  fall  within  tho 
proviso,  what  then  is  the  result?  Is  it  the  predicament  <>f 
a  casus  omissus  altogether?  Is  he  to  bo  hung  up,  like  Ma- 
homet's coffin,  between  the  body  of  the  act  and  the  pro- 
viso, the  latter  nullifying  the  former  on  pretext  of  an  e»» 
ception  either  repudiating  the  exception  itself  as  to  the 
particular  case,  or  in  the  obvious  and  indisputable  pur* 
pose  of  providing  for  all  cases,  whatever  is  to  be  carried 
out,  by  falling  back  on  the  general  enacting  clause,  whf  h 
would  make  him  irremovable  by  the  precedent  alone,  and 
leaving  him  outside  of  the  provision  as  to  tenure,  which 
was  the  solo  object  of  the  exception? 

Thero  is  nothing  in  the  saving  clause  which  is  at  all  in- 
consistent with  what  goes  before.  The  provision  that 
takes  every  officer  out  of  the  power  of  the  President,  is  not 
departed  from  it  in  that  clause;  all  it  enacts  is.  that  the 
tenure  shall  be  a  determinate  one  in  cases  that  fall  within 
it.  Jf  Mr.  Stanton  was  appointed  by  President  .Johnson, 
within  the  meaning  of  the  proviso,  he  holds,  of  courso. 
until  the  expiration  of  his  term.  If  not,  he  holds  subject 
to  removal,  like  other  olhcors  under  tho  enacting  clause, 
i  It  has  been  so  often  asserted  publicly,  as  to  have  become  a 
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generally  accredited  truth,  that  the  special  purpose  of  the 
act  was  to  protect  him.  I  do  not  affirm  thin,  and  do  not 
consider  it  necessary  to  say  that  I  shoHild— or  important  to 
the  cane  whether  he  favored  the  passage  of  the  law  or  not. 

It  will  be  hardly  pretended,  however,  by  anvbody,  that 
he  was  intended*  to  be  excluded  entirely  from  its  opera- 
tion. Nor  is  the  case  helped  by  reference  to  the  fourth  sec- 
tion of  the  act,  which  provides  that  "nothing  herein  con- 
tained shall  be  construed  to  extend  the  term  of  any  >ffice, 
the  duration  of  which  is  limited  by  law."  The  office  in 
question  was  one  of  those  which  the  tenure  was  indefinite. 
The  construction  insisted  upon  by  me  doe?  not  extend  it. 
The  onlv  effect  is  to  take  away  the  power  of  removal  from 
the  President  alone,  and  restore  it  to  the  parties  by  whom 
the'Constitution  intended  that  it  should  be  exercised.  As- 
suming then  that  the  case  of  Mr.  Stanton  is  within  the 
law,  the  next  question  is  as  to  the  validity  of  the  law  itself. 

And  here  we  are  met,  for  the  first  time  in  our  history  as 
a  nation,  bv  the  assertion,  on  the  part  of  the  President,  of 
the  illimitable  and  uncontrollable  power  under  the  Consti- 
tution, in  accordance,  as  he  insists,  with  the  judicial 
opinion,  the  professional  sentiment  and  the  settled  prac- 
tice under  the  government,  of  removing,  at  any  and  all 
times,  all  executive  officers  whatever,  without  responsi- 
bility to  anybody-,  and  as  included  therein  the  equally  un- 
controllable power  of  suspending  them  indefinitely,  and 
eupplving  their  places,  from  time  to  time,  bv  appointments 
made" by  himself  ad  interim.  If  there  he  any  case  where 
the  claim  has  heretofore  extended,  even  in  theorv,  bey-ond 
the  mere  power  to  create  a  vacancy  by  removal,  during 
the  recess  of  the  Senate,  I  do  not  know  it.  If  there  be 
apv  wherein  the  power  to  suspend  indefinitely,  which  goes 
even  beyond  what  has  been  asserted,  it  is  equally  new 
to  me. 

This  truly  regal  pretension  has  been  fitly  reserved  for 
the  first  President  who  ha3  ever  claimed  the  imperial  pre- 
rogative of  founding  governments  by  proclamation,  of 
taxing  without  a  Congress,  of  disposing  of  the  public  prop- 
erty by  millions  at  his  own  will,  and  of  exercising  dispens- 
ing power  over  the  laws.  It  is  but  a  logical  sequence  of 
what  he  has  been  alreadv  permitted  to  do  without  abso- 
lute impunity  and  almost  without  compiaint.  It  he  could 
be  tolerated  thus  farT  why  not  consummate  the  work 
which  was  to  render  him  supreme,  and  crown  his  victory 
Over  the  legislative  power  by  setting  this  body  aside  as 
en  advisory  council,  and  claiming  himself  to  be  the  right- 
ful interpreter  of  the  laws  ? 

The  defense  made  here  is  a  defiance,  a  challenge  to  the 
Senate  and  the  nation  that  must  he  met  and  answered  just 
now  in  such  a  way  as  shall  determine  which,  if  any,  is  to 
be  the  master.  If  the  claim  asserted  i?  to  be  maintained 
bv  your  decision,  all  that  will  remain  for  you  will  be  only 
the  formal  abdication  of  your  high  trist  as  a  part  of  the 
appointing  power,  because  there  will  be  then  absolutely 
nothing  left  of  it  worth  preserving. 

But  let  ns  see  what  there  is  in  the  Constitution  to  war- 
rant these  extravagant  pretensions,  or  to  prevent  the  pas- 
gage  of  a  law  to  restore  the  practice  of  this  government  to 
the  true  theory  of  that  instrument.  • 

I  do  not  propose  to  weary  you  with  a  protracted  exam- 
ination of  this  question.  I  could  not  add  to  what  I  have 
already  said  on  the  same  subject,  on  the  disenssian  in  the 
House  of  the  bill  relating  to  removal- from  office.  In  De- 
cember. 1866.  to  which  I  would  have  ventured  to  invite 
Tonr  attention  if  the  samo  point  had  not  been  so  fully 
elaborated  here.  You  have  already  passed  upon  it  in  the 
enactment  of  the  present  law  bv  %  vote  so  decisive  and 
Overwhelming,  and  there  is  so  little  objection  on  the  part 
of  the  counsellor  the  President  bv  the  validity  of  the  law, 
that  I  may  content  myself  with  condensing  the  arguments 
on  both  sides  into  a  few  general  propositions,  which  will 
comprehend  their  capital  features. 

The  case  may  be  stated,  as  I  think,  analytically  and 
rrnoptically  thus :--The  first  great  fact  to  be  obr-erved  ia  ; 
that,  while  the  Constitution  enumerates  sundry  offices, 
and  provides  the  manner  of  appointment  in  those  cases  as 
well  as  in  all  others  to  be  created  by  law,  it  prescribes  no 
tenure  except  that  of  good  behavior  in  the  caee  of  the 
judge,  and  is  entirely  silent  on  the  subject  of  removal  by 
any  other  process  than  that  of  impeachment. 

From  this  the  inferences  are:— 

First.  That  the  tenure  of  good  behavior  being  substan- 
tially equivalent  to  that  for  life,  the  olfice  must,  in  all  other 
cases  be  determinable  at  the  will  of  some  department  of 
the  government,  unless  limited  by  law.  which  is,  however, 
but  another  name  for  the  will  of  the  law-maker  himself, 
and  this  i.«  settled  by  authority. 

Second.  That  the  power  of  removal  at  will  being  an  im- 
plied one  only  is  to  ne  conferred  to  tho^e  cas -s  where  the 
tenure  is  not  ascertained  by  law,  the  right  of  removal  in 
any  other  form  than  by  the  process  of  impeachment  de- 
pending entirely  on  the  hypothesis  of  a  will,  of  which  the 
essential  condition  always  is  that  it  is  free  to  act  without 
tisponsibility. 

Third.  That  the  power  of  removal  being  implied  as  a  ne- 
cessity of  State,  to  secure  the  dependence  of  the  officer  on 
the  government  is  not  to  be  extended  bv  construction  so  as 
Co  take  him  out  of  the  control  of  the  Legislature,  and  make 
him  dependent  on  the  will  of  the  Executive. 

The  next  point  is,  that  the  Prcsideut  is,  by  the  terms  of 
the  Constitution,  to  nominate,  and  by  and  with  the  advice 
and  consent  of  the  Senate  "appoint"  to  all  offices,  and  that 
without  the  concurrence  he  appoints  to  none,  except  when 
a  ithorized  by  Congress;  and  this  may  be  described  as  the 
r  :le  of  the  Constitution.  The  exceptions  are:— First,  That 
in  the  cases  of  inferior  officers,  Congress  may  lodge  this 
power  with  the  Presidential" >nc,  or  with  the  courts,  or  the 
heads  of  departments;  and.  Second,  That  in  cases  of  va- 
cancy happening  during  the  recess  of  the  Senate,  he  may 


not  appoint,  but  fill  them  up  by  granting  commissions  to 
expire  at  the  end  of  the  next  session  of  that  body,  from 
which  it  appears: 

First.  That  the  President  cannot,  as  already  stated,  tn 
any  case  appoint  alone,  without  the  express  authority  of 
Congress,  and  then  only  In  the  case  of  inferior  officers. 

Second.  That  the  power  to  snpplv  even  an  accidental 
vacancy  was  only  to  continue  until  the  Senate  was  in  a 
condition  to  be  consulted,  aud  to  advise  and  act  upon  the 
case;  and 

Third.  As  a  corollary  from  these  two  propositions,  that 
if  the  power  to  remove  in  cases  where  the  tenure  is  indefi- 
nite, be  as  it  is  solemnly  conceded  by  the  Supreme  Court 
of  the  United  States— In  re  H»nan,  13  Pet.— an  incident  to 
the  power  to  appoint,  it  belongs  to  the  President  and 
Senate,  and  not  to  the  President  alone.  As  it  was  held  in 
that  case  to  be  in  the  judge  who  made  the  appointment, 
the  argument  upon  which  this  implied  a  merely  infantile 
power,  not  of  fillina  up,  but  of  making  a  vacancy  during 
the  recess,  which  is  now  claimed  to  extend  to  the  making 
of  a  vacancy  at  any  time,  has  been  defended,  is. 

First.  The  possible  necessity  for  the  exercise  of  eich  a 
power  during  the  recess  of  the  Senate,  or,  in  other  words, 
the  argument  ab  inconccnicvcy. 

Second.  That  the  power  of  removal  is  a  purely  executive 
function,  which,  passed  by  the  general  grant  In  the  first 
section  of  the  second  article  of  the  Constitution,  would 
have  carried  the  power  to  appoint  if  unp  ovided  for,  and 
is  to  be  considered  in  him  in  all  cases  wherein  it  lias  not 
been  expressly  denied,  or  lodged  in  other  hands  j  while  the 
association  of  the  Senate,  the  same  not  being  an  executive 
body,  is  au  exception  to  the  general  principle,  and  seema 
to  be  taken  strictly,  so  as  not  to  extend  thereto. 

Third.  That  it  is  essential  to  the  President/as  the  respon- 
sible head  of  the  government,  charged  by  his  oath  with  the 
execution  of  the  same,  that  he  should  control  his  own  su- 
bordinates by  making  their  tenure  of  office  to  depend  upon 
his  will,  so  as  to  make  a  unit  of  the  Administration. 

The  answer  to  the  first  of  these  proposition?  is  that  there 
is  no  necessity  for  the  exercise  of  the  power  during  the  re- 
cess, because  the  case  supposed  may  be  provided  for  by 
Congress,  as  it  has  been  by  the  act  now  in  question,  under 
the  express  constitutional  authority,  to  make  all  laws 
which  shall  be  necessary  or  proper  for  carrying  into  execu- 
tion all  the  powers  vested  in  the  government,  or  anv  de- 
partment thereof.  A  power  which,  bv  the  way,  is  very 
strongly  claimed  by  one  of  the  President's  counsel  to  be  au 
im  i  >li"'d  one. 

To  the  second  the  answer  is,  that  whether  an  executive 
power  or  not  depends  on  the  structure  of  the  government, 
or,  in  other  words,  on  what  the  Constitution  makes  it. 
that  the  clause  in  question  is  but  a  disturbance.  That  if 
all  executive  power  is  in  the  President,  then  by  partlv  of 
reason  all  legislative  power  is  in  Congress  without  refer- 
ence to  the  Constitution ;  that  the  Senate  ia  nor  only 
associated  with  the  President  in  the  general  appoint- 
ing power,  bwt  that  the  power  itself  may  be  with- 
drawn by  Congress  almost  entirely  from  both,  under 
the  provision  in  regard  to  inferior  officers,  whim  would 
involve  a  repugnancy  to  the  general  erant  relied  on,  if 
the  power  be  an  executive  one ;  that  if  the  provision  had 
been  made  for  appointments  in  the  Constitution  the  power 
to  supply  the  omission  would  have  resulted  to  the  law- 
maker under  the  authority  just  quoted  to  make  all  laws 
that  might  be  necessary  or  proper  for  carrying  into  execu- 
tion all  power  vested  in  the  government  or  anv  depart- 
ment thereof,  which  carries  with  it  the  powes  to  create  all 
offices,  aud  that  moreover  the  power  of  removal  in  the 
only  case  wherein  it  is  referred  to,  is  made  a.  in  licial  one. 

To  the  third  the  answer  is:— First,  That  however  natu- 
ral it  may  be  for  the  President,  after  an  unchecked  career 
of  usurpation  for  three  long  years,  during  which  he  has 
used  his  subordinates  generally  as  the  slavish  ministers  of 
his  will,  and  dealt  with  the  affairs  of  this  nation  as  if  he 
had  been  its  master,  also  as  well  as  their's,  ho  greatly  mis- 
takes and  magnifies  hi»  office,  as  has  been  already  shown 
in  the  fact  that,  under  the  Constitution,  he  may  be 
stripped  at  any  time  by  Congress  of  nearly  the  whole  of 
the  appointing  power ;  and  second,  that  the  responsibility 
of  the  President  is  to  be  graduated  by.  and  can  be  only 
commensurate  with  the  power  that  is  assigned  to  him, 
that  the  obligation  imposed  on  him  i"  to  take  caro 
that  the  laics  are  faithfully  executed,  and  not  his 
will-,  which  is  so  strangely  assumed  to  be  the 
only  law  of  the  exalted  functionaries  who  sur- 
round  him.  and  that  it  is  not  only  not  essentia 
to  the  performance  of  this  duty,  under  the  law  thai 
heads  of  departments  should  be  the  mere  passive  lnstrnv 
ments  of  his  will,  but  the  very  contrary.  Upon  this  brief 
statement  of  the  argument,  it  would  seem  as  if  there 
could  be  no  reasonable  doubt  as  to  the  meaning  of  the 
Constitution.  But  the  high  delinquent  who  is  now  on 
trial,  feeling  that  he  cannot  safely  rest  his  case  here,  and 
springing  from  the  inexorable  logic  that  ruleB  against  him, 
takes  refuge  in  the  past,  and  claims  to  have  found  anew 
Constitution  that  suits  him  better  than  the  old  one  in 
the  judicial  authorities,  in  the  opinion  ot  the  commenta- 
tors, in  the  English  professional  and  public  sentiment  of 
the  nation,  and  in  a  legislative  practice  and  construction 
that  are  coeval  with  the  government,  and  have  continued, 
without  interruption,  until  the  present  time. 

A  little  in  iuiry,  however,  will  show  that  there  is  no 
altar  or  sanctuary,  and  no  city  of  refuge  there  to  shelter 
the  greatest  of  the  nati-m's  malefactors  from  the  ju«t  ven- 
geance of  a  betrayed  and  indignant  people.  And  first,  at 
to  judicial  authority.  There  are  but  three  cases,  I  think, 
wherein  these  questions  have  come  up  for  adjudication 
before  the  Supreme  Court  of  the  United  States,  and  in 
all  of  them  the  decisions  have  been  directly  in  conflict 
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•with  the  theory  and  pretensions  of  the  President.  The  first 
was  the  familiar  one  of  Marbuiy  vs.  Madison  (.1st  Cranch, 
256),  made  doubly  memorable  from  the  fact  that 
it  arose  out  of  "one  of  the  so-called  midnight  ap- 
pointments made  by  the  elder  Adams— the  same,  by  the 
Tray,  whose  casting  vote  as  an  executive  officer 
turned  the  Ecale  in  favor  of  the  power  to  which  he 
was  destined  to  succeed— in  the  First  Congress  of  17e?.  on 
the  eve  of  his  retirement,  under  a  law  whic  h  had  been 
approved  only  the  day  before,  authorizing  the  appoint- 
ment of  five  justices  of  the  peace  for  the  District  of  Co- 
lumbia, to  serve  respectively  for  the  term  of  five  years. 
The  commission  in  question  had  been  duly  signed  and 
regi  ti  red,  but  was  withheld  by  his  successor,  Jefferson, 
on  the  trround  that  the  act  was  incomplete  without  a  de- 
livery. It  was  not  claimed  by  him  that  the  aqpointment 
w  as  revocable  if  once  consummated.  If  it  had  been  re- 
vocable, resistance  would  have  been  unnecessary,  and  the 
assertion  of  the  right  of  the  office  an  idle  one. 

Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court,  holds  this  language :— "When  an  oiiiceris  removable 
nt  f  he  will  of  the  Executive,  the  circumstances  which  com- 
pelled his  appointment  is  of  no  consequence,  because  the 
act  is  at  anv  time  revokable ;  but  when  the  officer  is  not 
removable  at  the  will  of  the  Executive,  the  appointment  is 
not  revokable  and  cannot  be  annulled.  Having  once  made 
the  appointment,  his  power  over  the  othce  is  terminated  in 
all  cases  when  by  the  law  the  office  is  not  removable  by 
him. 

1  hen,  as  the  law  creating  the  office  gave  the  right  to 
hold  for  five  years,  independent  of  the  executive,  the  ap- 
pointment was  not  revocable,  but  rested  in  the  officer. 
The  point  ruled  here  is  precise  ly  the  same  as  that  involved 
in  the  Tenure  of  Oflice  act,  to-wit:— That  Congress  may 
define  the  tenure  of  any  othce  it  creates,  and  that  once 
fixed  by  law.  it  is  no  longer  determinable  at  the  will  of 
anv  bod j',  the  act  being  a  mere  substitution  of  the  will  of 
the"  nation  for  that  of  the  Executive,  by  giving  to  that 
will  the  form  of  law  which  is  indeed  the  only  form  that  is 
consistently  admissible  in  a  government  of  law. 

The  present  Executive  insists,  as  Jefferson  did  not,  that 
he  has  power  under  the  Constitution  to  remove  or  suspend, 
a*  any  and  all  times,  any  executive  ofiicer  w  hatever,  for 
causes  to  be  judged  of  by  himself  alone,  and  that,  in  the 
opinion  of  his  advisers,  this  power  cannot  be  lawfully  re- 
strained, which  is,  in  effect,  to  claim  the  power  to  appoiut 
w  ithout  the  advice  and  consent  of  the  Senate,  as  he  has 
j:itt  now  done,  as  well  as  to  remove. 

The  next  case  in  order  is  that  ex  parte  Henan,  reported 
in  13  Peters,  which  involved  a  question  as  to  the  right 
of  the  Judge  of  the  District  Court  of  Louisiana  to  re- 
move, at  his  discretion,  a  clerk  appointed  by  him 
indefinitely.  Under  the  law  the  court  said  (then 
Thompson,  Justice,  delivering  the  opinion)  that 
all  offices,  the  tenure  of  which  is  not  fixed  by  the  Con- 
stitution or  limited  by  law,  must  be  held  either  during 
good  behavior  or  at  the  will  and  discretion  of  some  de- 
partment of  the  government,  and  subject  to  removal  at 
pleasure.  And  again,  that,  in  the  absence  of  all  constitu- 
tional provisions  or  statutory  regulations,  it  would  seem 
to  be  a  sound  and  necessary  rule  to  consider  the  power  of 
removal  as  an  incident  to  the  power  to  appoint.  They 
arid,  however:— But  it  was  very  early  adopted  as  the 
practical  construction  that  the  power  was  vested  in  the 
President  alone,  and  that  such  would  appear  to  have 
been  the  legislative  construction,  because,  in  establishing 
the  three  principal  Departments  of  State,  War,  and  Trea- 
sury, they  recognized  the  power  of  removal  in  the  Presi- 
dent, although  by  the  act  of  1798  estahli.-hing  the  Navy 
Department,  the  reference  was  not  by  name  to  him. 

J  he  result  was  that  upon  the  principles  thus  enunciated, 
inv.  lving  the  exception  as  to  cases  w  here  the  tenure  was 
limited  by  law,  as  laid  down  in  Marbury  vs.  Madison,  they 
declared  the  power  of  removal  to  have  been  well  exer- 
cised by  the  judge  who  made  the  appointment  under  the 
la  \ ,  for  the  reason  only  that  it  was  an  incident  thereto.  It 
is  v\  ell  worthy  of  remark,  however,  in  this  connection, 
that,  although  what  is  thus  gratuitously  said  as  to  the  role 
there  recognized,  it  does  not  conflict  in  any  way  with 
the  doctrine  of  Marbury  vs.  Madison.  It  is  entirely  at 
variance,  as  seems  to  be  confessed  with  the  decision 
Itself,  which,  on  the  doct.iue  of  Mr.  Madison, 
in  the  debate  of  1789.  that  the  power  of  removal 
was  a  strictly  executive  one,  and  passed  by  the 
general  grant  of  the  C  institution,  unless  ex- 
]dft  s-lv  denied,  or  elsewhere  lodg  d,  must  have  lieen  in- 
e  ii  'iil  >  tl.e  other  way,  because  in  that  case  it  must  have 
iesi.it  d  not  to  the  judve.  but  to  the  President,  whether  a 
mere  permissive  sub  mUattio  exercise  of  a  power  like  this, 
-  r  even  a  temporary  surrender  on  ground-'  of  personal  con- 
fidence or  party  favor,  where  it  perhaps  violated  constitu- 
tio  ai  latere  t,  and  was  in  point  of  fact  authorized  as  to 
all.  But  that  superior  officers  can  raise  a  proscription 
against  a  constitutional  right,  or  how  many  Us n  a  it  w  ill 
require  to  abrogate  the  fundamental  law,  I  w  111  not  stop 
now  to  inquire.  It  is  sufficient  for  my  purpose  that  the 
case  decides  that  the  power  of  removal  u  but  an  incident 
to  the  power  of  appointment,  and  that,  of  course,  it  can 
only  be  exercised  by  the  same  agencies  as  the  Tenure  of 
Othce  act  exactly  provides. 

The  next  and  last  case  is  that  of  the  United  States  v.-. 
Guthrie,  reported  In  17  How  ai  d.  28-1,  w  hich  was  an  appli- 
cation for  a  mandamus  to  the  Secretary  of  the  Treasurr  to 
compel  him  to  pay  the  salary  of  a  territorial  judge  in  Min- 
nesota who  had  been  removed  by  the  President  before  the 
expiration  of  his  term,  which  was  fixed  by  law  at  four 
yeari".  The  ease  was  dismisted  upon  the  doctrine  that  the 
proceeding  was  not  a  proper  one  to  try  the  title  to  an  office, 
and  thereupon  tho  question  of  the  power  to  remove  w  as 


not  disposed  of  or  discussed,  except  by  Justice  McLean* 
who  dissented  on  the  main  point  and  felt  called  upon,  or 
course,  to  pass  upon  the  other. 

Here  Mr,  Williams  read  extracts  from  Judge  McLean's 
opinion,  and  Continued:— It  will  be  said,  perhaps,  that  all 
this  is  qualified  by  the  remark  that  "this  power  of  remo- 
val has  been,  perhaps,  too  long  established  and  exercised 
to  be  now  questioned."  It  is  enough,  however,  to  refer  to 
the  observation  which  follows  that:— "The  voluntary  ac- 
tion of  the  Senate  and  the  President  would  be  necessary 
to  change  the  practice."  To  show  what  was  meant  by  hint, 
such  event-  as  our  eves  have  witnessed,  and  such  a  con- 
juncture of  affairs  following  fast  upon  their  heels  as  would 
leave  the  Executive  w  ith  all  his  formidable  patronage  and 
all  the  prestige  of  his  place,  without  even  the  meagre  sup- 
port of  a  third  in  either  House,  were  scarcely  within  the 
range  of  human  probability  when  he  remarks  therefore 
that  it  was,  perhaps,  too  late  to  question  it. 

He  means,  of  course,  to  question  it  successfully,  as  the 
contest  shows;  if  he  had  meant  otherwise  he  would  not 
have  relerred  voluntarily  to  a  change  of  practice  as  ope- 
rating a  corresponding  change  of  the  Constitution.  He 
was  too  good  a  lawyer  and  too  sage  a  statesman  to  affirm 
that  the  fundamental  law  of  a  great  State  could  be 
wrested  from  its  true  construction  either  by  the  errors  of 
the  Legislature  or  the  toleration  cf  a  mischievous  practice 
and  monster  vice  for  less  than  eighty  years.  It  is  apparent, 
then,  from  all  the  cases,  that  the  judicial  opinion,  so  far 
from  sustaining  the  views  of  the  President,  settles  at  least 
two  points  which  are  fatal  to  his  pretensions:— 
First,  that  Congress  may  so  limit  the  tenure  of 
an  oflice  as  to  render  the  incumbent  irremvoable, 
except  by  the  process  of  impeachment ;  and  second,  that 
the  power  to  remove,  so  far  as  it  exists,  is  but  an  incident 
to  power  to  appoint;  nor  is  it  any  answer  to  say,  as  has 
been  claimed  in  debate  on  this  floor,  that  there  were  cases 
of  interior  offices  where,  under  the  Constitution  it  v  as 
within  the  power  of  Congress  to  regulate  them  at  its  diar- 
cretion.  There  is  nothing  in  the  provision  as  to  interior 
officers  to  distinguish  them  from  others  bevond  the  mere 
article  of  «p.  ointment.  This  is  a  question  of  tenure,  and 
that  is  eqnallv  undefined  as  to  both,  except  in  the  few  cases 
specially  enumerated  therein.  It  was  equally  w  ithin  'he 
power  or  Congress  to  regulate  in  one  case  as  in  the  other* 
The  right  to  regulate  is  a  necessary  result  of  the  right  to 
create.  When  it  establishes  an  office  as  it  has  established 
the  department  bureaus,  by  law,  it  has  cf  necessity  the  right 
to  prescribe  its  duties,  and  say  how  long  it  shall  be  held 
and  w  hen  it  sh  11  determine.  When  it  does  say  so,  it  can 
hardly  be  maintained,  with  any  show  of  reason,  that  a 
power  which  is  only  implied  from  the  fact  that  the  tenure 
of  office  has  been  left  indefinite  in  the  Constitution,  w  hich 
has  vested  the  establishment  of  offices  in  Congress,  shall 
be  held  to  operate  to  defeat  its  will  and  shorten  the  life  of 
its  own  creature  in  cases  «  ere  its  legislation  is  express 
And  so,  too.  as  to  the  doctrine  that  the  power  of  removal  is 
but  an  incident  to  the  power  to  appoint.  That  is  settled 
upon  grounds  of  reason  as  a  general  principle,  which  has  no 
.more  application  to  inferior  officers  than  to  superior  ones. 
The  idea  is  that  the  power  of  removal,  whenever  it 
exists,  is,  in  the  very  nature  of  things,  but  part  and 
parcel  of  the  power  to  appoint,  and  that,  as  a 
consequence,  the  power  that  makes,  and  none  other  must 
unmake;  and  on  this  idea  was  ruled,  Jn  the  particular  case, 
that  the  power  to  remove  was  in  the  judge,  because  the 
authority  to  appoint  was  there.  It  equally  rules,  how* 
ever,  that  where  the  appointment  is  in  the  head  of  a  de- 
partment the  power  of  removal  belongs  to  him;  that 
where  it  is  lodged  by  Congress  in  the  President  alone,  it  is 
him  only ;  and  where  it  is  in  the  President  and  Senate 
conjointly,  then  it  is  in  both  which  is  precisely  the  doctrine 
maintained  by  the  majority  in  Congress  of  L8i».  It 
ought  to  be  a  sun' cicut  answ  er,  however,  that  no  such 
distinction  was  taken  by  Justice  Thompson  in  the  Heeuan 
case,  although  he  referred  to  tiic  departure  from  this  rulp 
in  the  practical  construction  which  had  assigned  the 
power  to  the  President  at  once. 

The  judicial  opinions  ha\  ing  thup  signally  failed  to  sup* 
port  the  dangerous  heresies  of  the  President,  the  nevt  re- 
sort is  to  that  of  the  statements  of  lawyers  and  publicists 
who  have  from  time  to  time  illustrated  our  history  ;  and 
here,  too,  it  will  be  found  that  the  great  criminal  who  is  at 
your  bar,  has  not  better  support  than  he  has  found  in 
higher  quarters,  I  am  not  here  to  question  the  doctrine 
which  has  been  so  strongly  urged  upon  the  authority  of 
Lord  Coke.  That  cotemporaueoiiB  exposition  is  entitled 
to  great  weight  in  law.  Taking  it  to  be  sound,  however, 
it  will  hardly  be  pretended,  I  suppose,  that 
there  Is  anything  of  this  description  which  will 
compare  in  value  with  the  authoritative.  I  might 
also  say,  oracular  utterance  of  the  Federalist, 
\\  hich  w  as  the  main  agent,  under  Providence,  in  securing 
for  the  constitution  the  support  of  the  peopleof  the  several 
-fates,  ami  has  since  occupied  the  rank  ol  a  classic  in  tlie 
political  literature  of  America,  And  yet,  in  the  seventy. 
•  seventh  number  of  that  series,  which  is  ascribed  to  the 
pen  of  Alexander  Hamilton  himself,  perhaps  the  fir<}t 
among  his  peers  in  the  •onvention  \\  hich  framed  that  in- 
strument, it  is  assumed  as  an  unquestionable  proposition, 
and  that,  too.  in  the  way  of  answ  er  to  the  objection  ot  in- 
stability arising  from  frequent  changes  of  administration, 
that,  inasmuch  as  the  Senate  was  to  participate  in  the 
bti-incssof  appointment,  its  consent  should  therefore  be 
nece  sary  to  displace  as  w  ell  as  to  appoint. 

Nor  was  it  considered  even  necessary  to  reason  out  a 
conclusion  that  is  so  obvious  and  inevitable.  It  does  not 
seem  to  have  been  supposed  by  anybodv  that  a  pow  er  so 
eminently  social  could  ever  be  raised  in  the  execution  of  a 
limited  government  out  of  the  mere  tact  ol  the  silence  of 
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the  Constitution  on  that  subject,  and  the  failure  to  pro- 
vude  au3*  other  mode  of  removal  than  by  the  process  of 
impeachment.  It  the  conclusion,  however,  was  not  a 
sound  one,  then  it  was  no  better  than  a  false  pre- 
tense which  these  at  least  concur  at  present  were 
morally  estopped  —  estopped  from  controverting  —  and 
yet  it  is  to  one  of  the  distinguished  authors  of  these 
papers  in  hia  quality  of  a  legislator  that  the  nation  is 
mainlv  iudehted  for  the  vote  which  inaugurated  and 
fashioned  so  long  upon  it  a  mischievous  and  anti-republi- 
can principle.  , 

It  doe.-  not  seem,  however,  to  have  affected  any  chance 
in  the  opinion  of  the  distinguished  author,  and  we  find 
him  ineitfting  in  a  letter  written  ten  \  ears  afterwards,  to 
Janice  McHenry,  then  Secretary  of  War,  that  then  the 
power  to  till  vacancies,  happening  during  recess  of  the 
Senate,  is  to  be  confined  to  such  offices  as  having  been  once 
filled,  have  become  vacant  by  accidental  circumstances. 
From  the  time  of  the  settlement  of  the  policy  of  the  go- 
vernment on  this  subject  by  its  first  Congress  down  to  the 
accession  of  the  younger  Adams,  in  1826,  a  period  of  nearly 
forty  years,  the  question  does  not  seem  to  have  been  much 
agitated,  for  the  verv  satisfactory  reason,  that  the  patron- 
age was  so  circumscribed,  and  the  cases  of  abuse  so  rare, 
as  to  attract  no  attention  on  the  part  of  public  men. 

In  the  last  named  year,  however,  a  committee  was 
raised  by  the  Senate,  headed  by  Mr.  Benton,  and  com- 
posed of  some  of  the  most  eminent  statesmen  of  that  day, 
to  cousider  the  subject  of  restraining  the  power  by  leg- 
islation. That  committee  agreed  in  the  opiniou  that  the 
practice  of  dismissing  from  otlice  was  a  dangerous  viola- 
tion of  the  Constitution,  which  had,  in  their  view,  been 
"changed  in  this  regard,"  very  constructive  legislation, 
which  was  only  another  name  for  legislative  construction, 
and  reported  sundry  bills  lor  its  correction,  not 
unlike,    in   some    respects,   to    the   present  law. 

These  bills  failed,  of  course,  but  with  the  public  recogni- 
tion of  the  new  and  alarming  doctrine  which  followed  the 
accession  of  the  next  Administration,  that  the  public 
offices,  like  the  plunder  of  a  camp,  were  the  legitimate 
ppoils  of  the  victorious  party.  The  subject  was  revived  in 
18:^5  by  the  appointment  of  another  committee,  embracing 
the  great  names  of  Calhoun,  Webster  and  Seaton,  lor  the 
Baine  subject.  The  result  of  their  labor  was  the  introduc- 
tion ot  a  "bill  requiring  the  President,  in  all  cases  of  re- 
moval, to  state  the  reason  thereof,  which  passed  the 
Senate  by  a  vote  of  SI  to  16,  or  nearly  two-thirds  of  that 
body.  In  the  course  of  the  debate  on  that  bill  Mr.  W  eb- 
ster,  whose  unsurpassed,  and,  as  I  think,  unequaled  ability 
as  a  constitutional  lawyer,  will  be  contested  by  nobody 
held  this  emphatic  language:— 

"After  considering  the  question  again  and  again, within 
the  last  six  years,  I  am  willing  to  say  that,  in  my  delibe 
rati;  judgment  the  original  decision  was  wrong.  I  cannot 
but  think  that  those  who  denied  the  power  in  1789  had  the 
best  of  the  argument  It  appears  to  me,  after  thorough,  and 
repeated,  and  conscientians  examination,  that  an  erro- 
neous interpretation  was  given  to  the  Constitution,  in  this 
respect,  by  the  decision  of  the  first  Congress.  And  again.  I 
have  the  clearest  conviction  that  they,  the  Convention, 
looked  to  no  other  mode  of  displacing  an  officer  than  by 
impeachment,  or  the  regular  appointment  of  another  per- 
son. And  further,  I  believe  it  to  be  within  the  just  power 
of  Congress  to  revise  the  decision  of  1789,  and  I  mean  to 
hold  my-.  If  at  liberty-  to  act  hereafter  upon  that  question, 
as  the  .-afety  of  the  government  and  of  the  Constitution 
may  require. 

Mr.  Ualhoun  was  equally  emphatic  in  his  condemnation 
of  the  power,  and  speaks  of  previous  cases  of  removal  as 
rather  exceptionable  than  as  constituting  a  practice.  A 
like  opiuion  was  obviously  entertained  by  Kent  and  Storv, 
the  ftvo  most  distinguished  of  the  commentators  on  the 
Constitution,  and  certainly  among  the  highest  authorities 
in  the  country.  The  former,  after  referring  to  the  con- 
struction of  1789  as  but  "aloose,  incidental  and  declaratory 
opinion  of  Congress,"  was  constrained  to  speak  of  it  as  a 
striking  fact  in  the  constitutional  history  of  our  govern- 
ment, that  a  power  so  transeeudant  as  that  which  places 
at  the  disposal  of  the  President  alone  the  tenure  of  every 
executive  officer  appointed,  and  that  the  Senate  should 
depend  on  inference  merely,  and  should  have  been 
gratuitously  declared  by  the  1st  Congress  in  opposition  to 
the  high  authority  of  the  Federalist,  and  supposed  or  ac- 
quiesced in  by  some  of  those  distinguished  men  who  ques- 
tioned or  denied  the  power  of  Congress  to  incorporate  a 
national  bank.  (Kent  Com.,  Sec.  14,  pp.  308,  309.)  The  lat- 
ter speaks  of  it  v.  ith  equal  emphasis,  as  "constituting  the 
most  extraordinary  car  e  in  the  history  of  the  government 
of  a  power  conferred  by  implication  in  the  Executive,  by 
the  assent  of  a  bare  majority  of  Congress,  which  has  not 
been  questioned  on  many  other  occasions."  (2  Com.,  Sec. 
15.43.)  The  same  opinion,  too,  is  already  shown  upon  the 
testimony  of  Judge  McLean,  as  cited  above,  to  have  been 
shared  by  the  old  Supreme  Court,  with  Marshall  at  its 
head. 

It  Ecems,  indeed,  as  though  there  had  been  an  unbroken 
current  of  sen timeut  from  sources  such  as  these  through  all 
our  history  against  the  exercise  of  this  power.  If  there  be 
any  apparently  exceptional  cases  of  any,  with  but  the 
equivocal  one  of  Mr.  Madison,  they  will  bo  found  to  rest 
only,  as  I  think,  upon  the  legislation  of  1789,  and  the  long 
practice  that  is  supposed  to  have  followed  it.  I  make  no 
account,  however,  of  the  opinions  of  Attorncvs-General, 
although  I  might  have  quoted  that  of  Mr.  Wirt,  in  1818,  to 
the  effect  that  it  was  only  where  a  Congress  had  not  un- 
dertaken to  fix  the  tenure  of  office  that  the  commission 
could  run  during  the  pleasure  of  the  President.  They  be- 
long to  the  same  class  as  fhat  of  Cabinet  otlicers. 

It  may  not  be  amiss,  however,  to  add  just  here,  that,  al- 


though this  question  was  elaborately  argued  by  myself 
upon  the  introduction  of  the  bill  to  regulate  removals  From 

office  in  the  Ileus*  of  Representatives,  which  was  sub- 
stantially the  same  as  the  present  la  v  which  was  pending 
at  that  time,  no  voice  but  one  was  lifted  up.  in  t  ie  course 
of  a  protracted  debate,  against  the  constitutionality  of  the 
measure  itself.  VV hat,  then,  is  there  in  the  legislation  of 
178 A  n  Inch  is  claimed  to  be  not  only  a  cotemporary  hut  an 
authoritative  exposition  of  the  Constitution,  and  has  no 

ralue  whatever,  exoept  as  an  expression  of  an  opinion  as 
to  the  policy  of  making  the  heads  of  the  departments  de- 
pendent on  the  President  ,  unless  the  acts  of  that  small  and 
inexperienced  Congress  are  to  be  taken  as  of  binding  force 
upon  their  successors,  and  upon  the  courts  as  a  sort  of 
oracular  outgiving  upon  the  meaning  of  the  Constitution. 

Whatever  may  have  been  the  material  provisions  of  the 
several  acts  passed  at  that  session  for  the  establishment  of 
these  departments,  it  is  not  to  he  supposed  that  it  was  in- 
tended to  accomplish  a  result  so  clearly  not  within  the 
province  of  the  law-maker  as  the  binding  settlement  of  the 
sense  of  that  instrument  on  so  grave  a  question.  The  effect 
of  these  acts  has,  I  think,  been  greatly  misunderstood  by 
those  who  rely  cu  them  tor  such  a  purpose.  All  that  they 
amount  to  is  the  concession  to  the  President,  in  such  a 
form  as  was  agreeable  to  his  friends  of  a  power  of  removal, 
which  the  majority  was  disposed  to  accord  to  him  in  cases 
where  the  tenure  of  the  Officer  was  left  indefinite,  and  the 
office  was,  tiierefore,  determinable  at  will,  but  which  these 
friends  declined  to  accept  as  a  grant,  because  they  claimed 
it  as  a  right. 

'1  he  result  was  but  a  compromise,  which  evaded  the  is- 
sue by  substituting  an  implied  gi  ant  for  an  express  one, 
and  left  the  question  in  dispute  just  where  it  found  it. 
The  record  shows,  however,  that  even  in  this  shape  the 
bill  finally  passed  the  House  bv  a  vote  of  only  29  to  22,  Iu 
the  Senate,  howevor,  where  the  debate  does  not  appear,  it 
was  carried  only  by  the  casting  vote  of  the  Vice  President, 
nut  properly  himself  a  legislative  but  an  executive  officer, 
who  had  a  very  direct  interest  in  the  decision. 

'1  he  cu  e  show  s  moreover,  as  already  suggested,  that 
there  was  no  question  involved  as  to  the  duration  of  the 
office.  Whether  it  could  be  so  limited  as  has  been  done  in 
the  Tenure  of  Otlice  law,  w  as  not  a  point  in  controversy, 
and  is  not,  of  course,  decided.  That  it  might  be  so.  is  not 
disputed  as  to  the  inferior  officer.  The  thing  itself  was 
done,  and  the  right  to  do  it  acquiesced  in  and  affirmed,  as 
shown  already  iu  the  case  of  Marbury  against  Madison,  a? 
early  as  1801, 

It  cannot  be  shown,  however.that  there  is  any  difference 
between  the  case  of  inferior  and  superior  otlicers  in  this 
respect?  There  is  no  word  in  the  Constitution  to  requite 
that  the  latter  shall  hold  only  at  pleasure.  Both  are  cre- 
ated by  law,  and  Mr.  Madison  himself  admits,  in  the 
debate  of  1789.  that  the  legislative  power  creates  the  otlice, 
defines  the  power,  limits  its  duration,  and  annexes  the 
compensation.  All  that  the  Constitution  contains  is  the 
exception  from  the  general  power  of  appointment  in  the 
authority  to  Congress  to  vest  that  power,  in  interior  cases, 
in  the  President  alone,  in  the  courts  of  law  or  in  the  heads 
of  departments. 

But  there  is  nothing  as  to  the  power  of  removal.  No- 
thing but  as  to  the  privilege  of  dispensing  with  the  Senate 
iu  the  matter  of  appointments,  and  no  limitation  whatever 
upon  the  _pouer  over  the  office  itself,  in  the  one  case 
more  than  in  the  other.  And  now,  let  me  ask,  w  hat  did 
the  decision  amount  to,  supposing  it  had  even  ruled  the 
question  at  issue,  but  the  set  of  a  mere  legislature^  with 
no  greater  power  than  ourselves?  Is  there  anything  in  the 
proceedings  of  the  Congress  of  1789  to  indicate  that  it  ever 
assumed  to  itself  the  prerogative  of  setting  itself  up  as  an 
interpreter  of  the  fundamental  law. 

The  men  that  composed  it  understood  their  functions 
better  than  to  suppose  that  it  had  any  jurisdiction  over 
questions  of  this  sort.  If  it  had.  bo  have  we;  and  judg- 
ments may  be  reversed  on  a  rehearing,  a3  Constitutions 
cannot  be;  but  it  it  did  exist,  whence  was  it  derived? 
How  was  Congress  to  satisfy  the  people  by  altering  the 
law  to  w  liich  it  owed  its  on  n  existence  and  all  its  power! 
It  could  not  bind  its  successor  by  making  even  its  own 
enactment  unrepeatable.  If  it  had  a  right  to  give  an 
opi  .ion  upon  the  meaning  of  the  Constitution,  why  may 
not  we  do  the  same  thing?  The  President  obviously  as- 
sumed that  they  were  both  wiser  and  bettor  than  our- 
selves. 

If  the  respect  which  he  professes  for  their  opinions  had 
animated  him  in  regard  to  the  Congresses  which  have  sat 
under  hia  adiuinis'ration,  the  nation  would  have  been 
spared  much  tribulation,  and  we  relieved  of  the  painful 
neccs-ity  of  arranging  the  Chief  Magistrate  of  the  Republic 
at  your  bar  for  his  crimes  against  order  and  liberty,  and 
his  open  defiance  of  law.  However  it  may  be  *  ith  others, 
I  am  not  one  of  those  who  think  that  all  wisdom  and  viF- 
tue  have  perished  with  our  fathers,  or  that  they  were 
better  able  to  com prehend  the  import  of  our  instrument, 
with  whose  practical  working  they  w  ere  unfamiliar,  than 
we  who  are  sitting  under  the  light  of  an  experience  of 
eighty  years,  and  suffering  from  the  mistakes  which  they 
made  in  reaard  to  the  future. 

They  made  none  greater  than  the  illusion  of  supposing 
that  it  was  impossible  for  our  institutions  to  throw  up  to 
the  surface  a  man  like  Andrew  Johnson,  and  yet  it  was 
this  mistake,  and.  perhaps,  no  other,  that  settled  the  first 
precedent  which  was  so  likely  to  be  followed,  iu  regard 
to  the  mischievous  power  of  removal  from  office. 

But  if  twenty-nine  votes  in  the  House  at  that  day, 
makiiiga  meagre  majority  of  only  seven,  and  nine  only  in 
a  Senate  that  was  equally  divided  in  the  first  of  constitu- 
tional life,  and  with  such  a  President  as  Washington,  to 
riiug  a  colored  light  over  the  future  of  the  republic,  had 
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even  intended  to  give,  and  did  give  a  construction  to  our 

treat  charter  of  freedom,  what  is  to  be  said  of  133  votes  to 
,,  constituting  more  than  three-fourths  of  the  Hons",  and 
of  35  to  11,  or  nearly  a  like  proportion  of  the  other,  in  the 
irJarurity  of  our  strength,  with  a  population  of  nearly  forty 
millions,  and  under  the  light  of  an  experience  that  has 
proved  that  even  the  short  period  of  eighty  years  was 
capable  of  producing  what  our  progenitors  supposed  to  be 
impossible,  even  in  the  long  track  of  time. 

But  there  is  one  other  consideration  that  presented  it- 
eelf  just  here,  and  it  is  this:— It  does  not  strike  me  by  any 
means  as  clear  that  there  was  anything  in  the  act  of  1789, 
aside  from  anv  suppressed  attempt  to  give  it  the  force  of 
an  authoritative  opi  o-itiou  to  the  Constitution,  that  was 
necessarily  inconsistent  with  the  view  of  that  instrument 
which  I  have  been  endeavoring  to  maintain.  Taking  the 
authority  lodged  by  it  with  the  President  as  a  mere  gene- 
ral grant  of  power,  there  was  nothing  certainlv-  iu  its 
terms  to  prevent  it,  so  far,  at  least,  as  regarded  the  infe- 
rior officers.  It  resulted  from  the  express  authority  of 
Congress  to  vest  the  power  of  appointment  in  the  Presi- 
dent aloue,  that  they  might  have  even  left  the  power  of 
removal  in  the  same  hands,  also  as  an  incident,  and  so 
too  as  to  the  superior  ones. 

The  power  to  remove  in  any  case  was  but  an  implied 
one.  If  it  was  necessary,  as  claimed,  to  enable  the  Execu- 
tive to  perform  his  proper  functions  under  the  Constitu- 
tion, instead  of  raising  the  power  in  himself  by  the  illo- 
gical conference  that  it  must  belong  to  him  nua  executive. 
It  presented  one  of  the  very  rases  for  which  it  is  provided 
expresslv  that  Congress  shall  "make  all  laws  that  shall  be 
necessary  and  proper  for  carrying  iuto  execution  all 
powers  vested  bv  the  Constitution  in  the  Government  of 
the  United  States,  or  in  any  department  or  ofticer  thereof." 
To  infer,  in  the  face  of  such  a  provision  as  this,  that  am- 
or all  powers  necessary  to  either  department  of  the  go- 
vernment belong  to  them  of  course,  because  they  are  ne- 
cessarv,  is  a  reflection  on  the  understandings  of  the  trainers 
of  the'Constitutiou,  and  is,  in  effect,  to  nullify  the  provi- 
sion itself  bv  enabling  the  other  departments  of  the  go- 
vernment to  dispense  entireb-  with  the  action  of  the  law- 
maker. 

Put  admitting  the  act  of  1789  to  impart  in  its  extent  all 
that  it  is  claimed  to  have  decided,  it  is  further  insisted  that 
tins  untoward  precedent  has  been  ripened  into  unalterable 
law,  bv  a  long  and  uninterrupted  practice  in  conformity 
with  it.  If  it  were  even  true  as  stated,  there  would  be 
nothing  marvelous  in  the  fact  that  it  has  been  followed  bv 
other  legislation  of  a  kindred  character.  It  is  not  to  be 
doubted  that  a  general  opinion  did  prevail  for  many  years, 
that  all  the  officers  of  the  government  not  otherwi-e  pro- 
vided for  in  the  Constitution,  ought  to  be  held  at  will,  for 
the  obvious  reason  among  others,  that  it  rendered  the  pro 
cess  of  removal  easy,  by  making  an  impeachment  unne- 
cessary. The  only  question  in  dispute  was,  in  whose  hands 
this  power  could  be  most  appropriately  lodged. 

It  so  happened,  however,  that  the  first  of  our  Presidents 
brought  with  him  into  the  office  an  elevation  of  character 
that  placed  him  above  all  suspicion,  and  assured  to  him  a 
Confidence  so  unbounded  that  it  would  have  been  con- 
sidered entirely  safe  to  vest  him  with  unlimited  command, 
and  it  was  but  natural,  as  it  was  certainly  highly  con- 
venient, that  the  exercise  of  that  will  which  was  to  deter- 
mine the  life  of  the  officer,  should  be  lodged  with  him.  It 
Is  so  lodged;  but  is  there  anything  remarkable  in  the  fact 
that  the  precedent,  having  been  set,  Bhould  have  been  fol- 
lowed up  in  the  practice  of  the  government?  It  would 
have  been  still  more  remarkable  if  it  had  been  otherwise. 
It  was  a  question  of  patronage  and  power,  of  rewarding 
friends  and  punishing  enemies. 

A  successful  candidate  for  the  Presidency  was  always  sure 
to  bring  in  with  him  a  majoritv  iu  the  popular  branch  at 
least,  along  with  a  host  of  hungry  followers,  Hushed  with 
their  victory  and  hungering  after  spoils.  Was  it  expected 
that  they  should  abridge  his  power  to  reward  his  friends, 
or  air  their  own  virtue  by  self-denying  ordinances'/  1  hat 
would  have  been  too  much  for  men  and  politicians  too. 
.No !  Though  the  wisest  statesmen  of  the  country  had 
realized  and  deplored  for  forty  years  at  least  the  great  vice 
v  hich  had  been  gnawing  into  the  very  entrails  of  the  State, 
and  threatened  to  corrupt  it  in  all  its  members,  there  was 
too  remedy  left  but  the  intervention  of  that  Providence 
which  has  purified  the  heart  of  the  nation  through  the 
blood  of  its  children,  and  cast  down  the  man,  who  but  yes- 
terday might  have  stood  against  the  world  so  low  that 
with  all  his  royal  patronage  there  are  none  left— no,  1  think 
not  one -so  poor  as  to  do  him  reverence. 

It  is  true,  however,  that  the  precedent  of  the  Congress  of 
1789  has  been  followed  invariably  and  without  interrup- 
tion since  that  time.  The  history  of  our  legislature  shows 
not  only  repeated  instances  where  the  Tenure  of  Office  act 
has  been  so  precisely  defined,  as  to  take  the  case  entirely 
o..tof  the  control  of  the  Executive,  but  some  in  which 
even  the  power  of  removal  itself  has  been  substantially 
c  ercised  by  Congress,  as  one  would  suppose  it  might  rea- 
t(  nably  be,  where  it  creates  and  may  destroy,  makes  and 
may  make,  even  the  subject  of  controversy  itself. 

The  act  of  1801,  a] read  v  rch  rred  to  in  connection  with 
the  case  ot  Marbury  vs.  Madison,  assigning  a  tenure  of  fivo 
years  absolutely  to  the  officer,  involves  a  manifest  depart- 
ure from  it.  The  several  acts  of  August  14.  1848;  March  3. 
1849;  September,  1850,  and  May  3,  1868,  providing  for  the 
appointment  of  judges  in  the  Territories  of  Oregon,  Mimic- 
e  ta.  New  Mexico,  Kansas  and  Nebraska,  and  fixing  the 
term  of  ollico  at  four  years  absolutely,  are  all  within  the 
Bame  category.  The  act  of  25th  February,  18*53,  followed 
l>v  that  of  .June  3.  18W,  establishing  the  office  of  Controller 
of  the  Currency,  defining  his  term  and  making  him  irre- 
movable, except  by  and  with  the  advice  and  consent  of  the 


Senate,  and  upon  reasons  to  be  shown,  is  another  of  the 

same  description 

The  act  of  March  3, 1865.  which  authorizes  any  military 
or  naval  officer  who  has  been  dismissed  by  the  authority 
of  the  President;  to,  demand  a  trial  by  court-martial,  ana 
which,  in  default  of  its  allowance,  within  six  months,  of  a 
sentence  of  dismissal  or  death,  voids  the  order  of  the  Exe- 
cutive, and  the  act  of  July  13,  lWti,  which  provides  that 
no  oliicer,  in  time  of  peace,  shall  be  dismissed,  except  in 
pursuance  of  a  court-martial,  or  both. 

Examples  of  the  like  deviation  of  the  strongest  kind,  for 
the  double  reason  that  the  President  is,  under  the  Con- 
stitution, the  Commander-in-Chief  of  the  Army  and 
Navy  of  the  United  States,  and  none  but  civil  officers  are 
amenable  to  the  process  of  impeachment,  and  that  the 
officer  dismissed  is  absolutely  restored,  awakened  into 
new  life,  and  raised  to  his  teet  by  the  omnipotent  act  of 
the  legislative  power.  And  lastly,  the  act  of  15th  of  May, 
1820,  which  dismissed  by  wholesale  a  very  large  and  im- 
portant class  of  officers,  at  periods  specially  indicated 
therein,  not  only  fixed  the  tenure  prospectively  but  in- 
volves a  clear  exercise  of  the  po  wer  of  removal  itself  on 
the  part  of  the  legislative. 

Further  development  in  the  same  direction  would  no 
doubt  reward  the  diligence  of  the  more  pains  taking  in- 
quirer. That,  however,  would  only  be  a  work  of  supereroga- 
tion. Enough  has  been  shown  to  demonstrate  beyond  de- 
nial that  the  practice  relied  on  has  been  anything  but  uni> 
form.  To  establish  even  a  local  custom  or  prescription, 
the  element  of  continuity  is  as  important  as  that  of  time. 
Any  break  in  that  continuity  bv  an  adverse  entry,  or  even 
a  continual  chain,  would  arrest  the  flow  of  a  statute  of 
limitation  against  the  rightful  owner  of  a  tenement. 

An  interruption  of  the  enjoyment  would  be  equally  fatal 
to  a  prescription;  but  are  we  to  be  told  that  a  case  which, 
in  this  view,  would  not  even  he  su  licient  to  establish  com- 
position for  tithes,  or  a  trilling  easement  between  indi- 
viduals, is  sufficient  to  raise  a  prescription  against  a  con- 
stitutional tight,  or  to  abrogate  the  fundamental  law  of  a 
nation,  and  the  inappreciable  inheritance  ot  its  people. 
The  very  statement  of  the  proposition  would  seem  to 
furnish  its  own  refutation. 

Shortly  after  four  o'clock  Senator  MORRILL  (Vt.)  moved 
to  adjourn  the  court,  prefacing  the  motion  by  saying  that 
he  was  informed  that  Mr.  Manager  W  illiams  was,  from 
illness,  unable  to  conclude  his  remarks  this  evening. 

Xhe  motion  was  agreed  to,  and  the  court  adjourned, 
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When  the  court  had  been  opened  in  dne  form,  Mr. 
SUMNER  said  :— 1  send  to  the  Chair  an  amendment 
to  the  rules  of  the  Senate  upon  the  trial  of  impeach- 
ments. When  that  has  been  read,  if  there  be  auy  ob- 
jection, 1  will  ask  that  it  so  over  until  the  close 
of  the  argument,  aud  take  it8  place  with  the  other 
matters  which  will  come  up  for  consideration  at  the 
time.    It  was  read,  as  follows:— 

Whereas,  It  is  provided  in  the  Constitution  of  the  United 
States  that,  on  trials  .«f  impeachments  by  the  Senate,  no 
person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present ;  but  this  requirement  of 
two-thirds  is  not  extended  to  the  judgment  in  such  trials, 
which  remains  subject  to  the  general  law  that  a  majority 
prevails;  therefore,  in  order  to  remove  any  doubt  there- 
upon, 

Ordered,  That  any  question  which  may  arise  with  re- 
gard to  the  judgment  shall  be  determined  by  a  majority  of 
the  members  present. 

Senator  DAVIS  objected,  and  the  Chief  Justice 
said:— It  will  lie  over. 

To  the  managers— The  honorable  managers  will 
proceed. 

Mr.  Williams  Resumes  his  Argument. 

Mr.  Manager  WILLIAMS,  then,  at  12T6,  resumed  hta 
argument,  and  said:— 

There  is  but  one  refuge  left,  and  that  is  in  the  opinion  of 
a\  hat  is  sometimes  called  hit  Cabinet,  the  trusted  coun- 
sellors whom  he  is  pleased  to  quote  as  the  advisers  whom 
the  Constitution  and  the  practice  of  the  government  have 
assigned  to  him.  If  all  the  world  has  forsaken  h  im,  they, 
at  least,  were  still  faithful  to  the  chief  whom  they  so  long 
accompanied,  and  so  largely  comforted  and  encouraged 
through  all  his  manifold  usurpations.  It  is  true  that  these 
gentlemen  have  not  been  allowed  to  prove,  as  they  would 
have  desired  to  do,  that  maugrc,  all  the  reasoning  of 
judges,  lawyers  and  publicists,  they  are  implicitly  of  the 
opinion,  and  so  advised  the  President,  that  the  Tenuie-of- 
Office  law,  not  being  iu  accordance  with  his  will,  was  of 
course,  unconstitutional.  It  may  be  guessed,  I  suppose, 
w  ithout  danger  to  our  cause,  that  if  allowed,  they  would 
have  proved  it. 
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JVith  large  opportunities  for  information,  I  have  not 
heard  of  any  occasion  where  they  have  ever  given  any 
opinion  to  the  President  except  the  one  that  Was  wanted 
by  iiim.  or  known  to  be  agreeable  to  hie  w  ID.  If  po,  I 
should  have  been  glad  to  have  heard  from  gome  of  these 
functionaries  on  that  question.  It  would  have  been  plea- 
sant to  have  the  w  itneraea  on  the  stand,  ar  1  -ast  to  di~- 
Cou  se  on  constitutional  law.  If  the  public  interest  has 
not  Buffered)  the  public  curiosity  lias,  at  least,  been  balked 
by  the  denial  of  the  high  privilege  of  testimony  to  the 
luminous  exposition  which  some  of  them  learned.  The 
band  whose  training  has  been  so  high  as  to  warrant  them 
in  denouncing  us  all— the  legislators  of  the  nation— as  no 
better  tlian  "Constitution  tinkers,"  should  have  been  able 
to  help  us  with  a  large  defense  of  the  President,  as  set 
forth  in  his  voluminous  special  plea,  and  elaborated  bv  tlje 
argument  of  bis  opening  counsel,  not  only  that  his  Cabinet 
agreed  w  ith  him  in  his  views  as  to  the  law,  but  that  if  he 
has  erred,  it  was  under  the  advice  received  from  those 
whom  the  law  had  placed  around  him. 

It  is  not  shown,  however,  and  was  not  attempted  to  be 
shown,  that  in  regard  to  the  particular  offense  for  which 
he  is  now  arraigned  before  you,  they  are  never  consulted 
by  him.  But  to  clear  this  part  of  the  case  of  all  possible 
cavil  or  exception,  I  feel  that  it  will  not  be  amiss  to  ask 
your  attention  to  a  few  remarks  upon  the  relations  of  the 
President  with  this  illegitimate  body— this  excrescence ; 
this  mere  fungus,  born  of  decay,  which  has  been  com- 
pounded in  process  of  time  out  of  the  heads  of  depart- 
ments, and  has  shot  up  within  the  past  four  years  into  the 
formidable  proportions  of  a  directory  tor  the  general  gov- 
ernment of  the  State. 

The  first  observation  that  suggests  itself  is,  that  this  de- 
ference to  the  advice  of  others  proceeds  on  the  hypothesis 
that  the  President  himself  is  not  responsible. and  it  is.therc- 
fore,  at  war  with  the  principal  theory  of  the  defense, 
which  is  that  he  is  the  sole  responsible  head  of  the  Execu- 
tive  Department,  and  must,  therefore,  ex  necessitate,  in  or- 
der to  the  performance  of  his  appropriate  duties,  have  the 
undisputed  light  to  control  and  govern  and  remove  them 
at  his  own  mere  will,  as  he  has  iust  done  in  the  case  of 
Mr.  Stanton,  a  theory  which  precludes  the  idea  of  advice, 
in  the  fact  that  it  makes  the  adviser  a  slave.  But  what, 
then,  docs  the  President  intend?  Dees  he  propose  to  aban- 
don this  line  of  defense'/  lie  cannot  do  it  without  surren- 
dering his  ca  e. 

Is  it  his  purpose,  then,  to  divert  us  from  the  track  by 
doubling  on  his  pursuers,  and  leading  them  off  on  a  false 
scout,  or  does  he  intend  the  offer  of  a  vicarious  sacrifice? 
Does  he  thiuk  to  make  mere  scapegoats  of  his  counsellors 
by  laying  all  his  multitudinous  sins  upon  their  backs? 
Does  he  propose  to  enact  the  1  art  of  another  Charles,  by 
surrendering  another  Strafford  to  the  vengeance  of  the 
commons?  We  must  decline  to  accept  the  oiler. '  We  want 
no  ministerial  heads.  We  do  not  choose,  in  the  pursuit  of 
hue  game,  to  stop  to  any  iguobler  quarry,  either  on  the 
laud  or  on  the  sea.  It  would  be  anythiug  but  magnani- 
mous in  us  to  take,  but  would  be  ignoble  in  him  to  offer, 
the  beads  of  those  whom  our  past  Legislature  has  degra- 
ded  into  slaves.  When  Caesar  falls  his  counsellors  wiU  dis-  | 
appear  with  him;  perhaps  he  thinks,  ho w ever,  that  no- 
body is  responsible. 

But  shall  we  allow  him  to  justify  in  one  breath,  the  re- 
moval of  Mr.  Stanton,  on  the  grounds  that  under  the  law 
he  was  Stanton's  master,  and  then,  in  another,  when  ar- 
raigned for  thii,  to  say  that  he  is  not  responsible  for  it  be- 
CHiise  he  took  advice  from  those  who  are  but  mere  automa- 
tons only  in  his  hands  and  voice,  in  the  language  of  his 
counsel,  and  no  more  than  the  mere  creature  of  his  imperial 
will.  This  would  be  a  sad  condition  iudeed  for  the  people 
Of  a  republic  claiming  to  be  free.  We  can  all  understand 
the  theory  of  the  British  Constitution,  "  The  King  can  do 
no  wrong."  The  person  of  majesty  is  sacred,  but  the  irre- 
sponsibility of  the  sovereign  is  beautifully  reconsidered  i 
with  the  liberty  of  the  subject,  of  holding  the  Ministry  re- 
epon.-ible,  thus  laking  care  he  shall  get  no  bad  advice  from 
them. 

But  what  is  to  be  our  condition,  with  no  recourse  be- 
tween the  two.  Either  king  or  ministry  will  be  not  unlike 
what  is  said  in  the  touching  plaint  of  the  Britons,  "  the 
barbarians  drove  us  to  the  sea,  and  the  sea  drove  us  back 
again  to  the  barbarians."  But  who  made  these  men  the 
advisers  of  the  President.  Not  the  Constitution,  certainly 
not  the  laws,  or  they  would  have  made  them  free.  Still  the 
Constitution  has  given  him  no  advisers  but  the  Senate, 
whose  opinions  he  spurned,  because  he  cannot  get  from  it 
the  advice  he  wants,  and  would  obtain,  no  doubt,  if  it  were 
reduced  to  the  condition  of  that  of  Imperial  Home.  All  it 
proves  in  regard  to  the  heads  of  department  is  that  he  may 
reauire  the  opinion  in  writing  of  each  of  them  upon 
any  subject  relating  to  the  duties  of  his  own 
epecial  office,  and  no  more.  He  cannot  re- 
auire it  as  to  the  other  matters,  and  by  the 
Strongest  implication,  it  was  not  intended  that  he  should 
not  take  it  on  any  matter  outside  of  their  own  respective 
Oliices  and  duties.  He  has  undoubtedly  the  privilege 
which  belongs  to  other  men,  of  seeking  for  advice  where- 
ever  he  may  want  it;  but  if  he  is  wise,  and  would  be 
honestly  as  he  docs  not  wish  to  be  advised,  he  will  go  to 
those  who  are  in  a  condition  to  tell  him  the  truth,  without 
the  risk  of  being  turned  out  of  oliioe,  as  Mr.  Stanton  has 
been,  lor  doing  so.  No  tyrant  who  has  held  the  lives  of 
those  around  him  in  his  hands  has  ever  enjoyed  the  coun- 
sels of  any  but  minions  and  sycophants.  It'  it  had  been 
the  purpose  ot  the  trainers  of  the  Constitution  to  provide 
ft  counsel  for  the  President,  they  would  have  looked  to  it 
that  he  was  not  to  be  surrounded  with  creatures  such  as 
these. 

liut  then  it  is  said  that  the  practice  of  holding  Cabinet 


meetings  whs  inaugurated  by  President  Washington,  and 
has  since  continued  without  interruption,  it  lsTnuqiiet*- 
tionuble  that  he  did  not  tuke  the  opinions  in  Miriugof 
the  hends  of  departments  on  bills  that  were  submitted  ro 
him  in  the  constitutional  wav  ;  and  it  is  not  unlikely  that 
he  may  have  consulted  them  as  to  appointments  and 
other  matters  of  Executive  duty  that  involved  anything 
like  discretion.  They  may  nave  met  occa  ion  ally  m 
alter  times  upon  the  special  invitation  of  the  Presdent,  It 
was  not,  how  ever,  I  think,  until  the  period  of  the  war, 
when  the  labors  and  responsibilities  of  the  Pre.  ident  as 
Commander-in-Chief  of  the  Annies  were  so  largely  mag- 
nified as  to  make  it  necessary  that  lie  should  take  counsel 
from  dav  to  day.  that  they  ehrystalized  into  their  fairest 
form  as  a  sort  oi  Institution  of  State,  and  not  till  the  ac- 
cession of  Andrew  Johnson  that  they  began  to  do  the  work 
of  Congress,  in  a  condition  of  peril,  by  legislating  for  tho 
restorati  >n  ol  the  Kebel  States. 

From  that  time  forward,  through  all  that  long  and  un- 
happy interregnum  of  the  law  -making  power,  when  the 
telegraph  was  waiting  unon  the  "fiat"  of  those  mysterious 
councils,  that  dark  trib  mal  which  was  erecting  states  !>i 
proclamation,  taxing  the  people,  and  surrendering  up  the 
public  property  to  keep  them  on  their  feet,  and  exercising 
a  supervisory  power  over  the  laws,  had  apparently  taken 
tl...  place  of  the  Congress  of  the  nation,  with  power. 
True,  Congress  has  ever  claimed  to  say  that  the  acts  of 
this  cabal,  which  looked  like  some  dark  conc  lave,  and 
conspirators  plotting  against  the  liberties  of  the  people, 
were  the  results  office  consultation,  and  comparison  of 
views  is  to  speak  without  knowledge.  I,  for  one,  mis- 
trusted them  from  the  beginning,  and  if  I  mav  be  excused 
the  egotism,  it  was  under  the  inspiration  of  the  conviction 
that  they  could  not  have  held  together  so  long  under  an 
imperious  self-willed  man  like  the  present  Executive, 
without  a  thorough  submission  to  all  his  views,  that  I  w  as 
moved  to  introduce  and  urge,  as  I  did,  through  great  dis- 
couragements, but,  thank  God.  successfully,  the  amend- 
ment to  the  Tenure  of  Office  bill  that  brings  about  this 
conflict.  It  has  conic  sooner  than  I  expected,  but  not  too 
soon  to  vindicate,  by  its  timely  rescue  of  the  most  im- 
portant of  the  departments  of  the  government  from  the 
grasp  of  the  President— the  wisdom  of  a  measure  which, 
if  it  had  been  the  law  at  the  time  of  Mr.  .Johnson's  ac- 
cession, would,  in  my  humble  judgment,  have  set  hij 
policy  aside,  and  made  his  resistance  to  the  will  of  the 
people,  and  its  project  of  governing  the  nation  without  a 
Congress  impossible.  The  veil  has  been  lifted  t-ince  the 
passage  of  the  law,  and  those  who  wish  now  read  in  let- 
ters of  living  light  the  great  fact  that,  during  the  progress 
of  all  this  usurpation  that  has  convulsed  the  nation  and 
kept  the  South  in  anarchy  for  four  long  years,  thera  was 
scarce  a  ripple  of  dissent  to  move  the  stagnant  surface  of 
those  law-making  and  law-breaking  cabals— those  mere 
beds  of  justice,  who,  in  accordance  with  the  theory  of 
the  President  himself,  had  but  one  will,  that  reigned  un- 
disputed and  supreme. 
To  insist,  then,  that  any  apologv  is  to  be  found  for  the 
i  dclinquincies  of  the  President  in  the  advice  of  a  Cabinet 
W  here  a  difference  of  opinion  was  considered  tr  ason  to 
the  head  and  loyalty  to  law,  instead  of  to  the  will  of  the 
President,  punished  by  dismissal,  is,  it  seem-*  to  me,  on  his 
part,  the  very  climax  of  effrontery.  What  adequate 
cause  does  the  President  assign  for  the  removal  ot  Mr. 
Stanton?  His  counsel  promised  us  in  the  opening  that 
they  would  exhibit  reasons  to  show  that  it  was  impossible 
to  allow  him  to  continue  to  hold  the  o trice.  They  have 
failed  to  do  it.  They  have  not  even  attempted  it.  Was  it 
because  he  had  failed  to  perforin  his  duties,  or  in  any  way 
offended  again-t  the  law  ?  The  President  alleges  nothing 
of  the  kind.   Was  it  even  a  personal  quarrel? 

Nothing  of  this  sort  is  pretended.  Either  all  that  we  can 
hear  of  is  that  there  was  "a  want  of  mutual  coulidence," 
I  that  "his  relations  to  Mr.  Stanton  were  such  as  to  preclude 
him  for  advice,"  (heaven  save  the  mark!)  or  that  he  did 
not  think  he  could  be  any  longer  safely  responsible  for  him, 
His  counsel  say  that  Mr.  Stanton  is  a  thorn  in  his  side. 
Well,  so  are  Grant,  Sherman  and  Sheridan,  and  so  is  Con- 
gress, and  so  is  every  loyal  man  in  the  country  who  ques- 
tions and  resists  his  will.  The  trouble  is,  as  eve rybody 
knows,  that  Mr.  Stanton  does  not  indorse  his  policy  and 
cannot  be  relied  on  to  assist  him  in  obstructing  the  laws  of 
Congress ;  and  that  is  just  the  reason  why  you  want  this 
thorn  to  stick,  and,  if  need  be,  prick  and  fester  a  little,  and 
it  must  remain  there  if  you  should  be  faithful  to  the  nation 
and  to  yourselves.  You  cannot  let  Mr.  Stanton  go,  by  an 
acquittal  of  the  President,  without  surrendering  into  his 
hands  the  very  last  fortress  that  you  still  hold,  and  now 
are  holding  only  at  the  point  of  the  bayonet. 

But  there  is  a  point  just  here  that  seems  to  have  been 
entirely  overlooked  by  the  counsel  for  the  President,  to 
which  I  desire  especially  to  invite  your  attention.  It 
seem 8  to  have  been  assumed  by  them  throughout,  if  it  is 
not,  indeed,  distinctly  asserted  in  the  defendant's  pleas, 
that  if  they  shall  be  able  to  succeed  in  establishing  a  pow  er 
of  removal  in  the  President,  either  under  the  Constitution 
or  the  act  of  1789  erecting  the  department  now  in  question, 
he  may  exercise  that  power  at  his  mere  will  and  pleasure 
without  responsibility,  and  having  failed  to  show  any  ade- 
quate cause,  or,  indeed,  any  cause  whatever  for  the  act 
done,  then  he  stands,  of  course,  on  this  hypothesis.  But 
is  this  the  law? 

Is  there  no  such  thing  as  an  abuse  of  power,  and  a  just 
responsibility  as  its  attendants?  Was  it  intended  in  either 
case,  whether  the  power  llowed  from  one  source  or  from 
the  other,  that  it  should  be  exercisable  without  restraint? 
'1  hat  doctrine  would  be  proper  in  a  monarchy,  perhaps, 
but  ill  suited  to  the  genius  of  institutions  like  our  own, 
Nor  was  it  the  opinion  of  Mr.  Madison,  or  those  who  voted 
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and  acted  with  him  in  the  Congress  of  1789.  No  man 
there,  who  asserted  the  power  of  removal  to  be  in  the 
President,  or  concurred  in  be^towiug  on  him  for  the  occa- 
sion, ever  supposed  that  its  exercise  was  to  be  a  question 
of  mere  caprice  or  whim  or  will,  to  the  objection  that  this 
would  be  the  effect  of  the  doctrine  of  removal. 

It  was  answered  bv  Mr.  Madison  himself,  in  these 
•words :— "The  dancer  con-ists  merely  in  this.that  the  Presi- 
dent can  displace  from  office  a  man  whose  merits  require 
that  he  should  !>e  continued  in  it;  that  will  be  the  motive 
which  the  President  can  feel  for  such  abuse  of  his  power 
and  the  restraints  that  operate  to  prevent  it."  In  the  first 
place  he  is  impeached  bv  the  House  before  the  Senate 
lor  such  an  act  of  maHdmini-tion  ;  for  I  contend  that  the 
wanton  removal  of  a  meritorious  officer  would  subject 
him  to  impeachment  and  removal  from  his  own  high 
trust."  And  it  was  no  doubt  mainly  on  the  argument  that 
the  power  of  removal  w  as  embodied  in  the  law. 

What  then,  have  the  President  and  his  counsel  to  say  in 
answer  to  this?  Ia  the  President  impeachable  in  his  own 
case,  or  does  he  expoct  to  realize  the  points  of  the  argu- 
ment, and  then  repudiate  the  very  ground*"  on  which  the 
alleged  construction  rests?  Was  Mr.  Stanton  a  merito- 
rious officer?  Did  his  remits  require  that  he  should  be 
continued  in  the  place?  No  loyal  man,  I  think,  disputes 
that  they  did,  and  this  Senate  has  already  solemnly  ad- 
judged bv  their  decision  that,  upon  the  reasons  stated  by 
the  President,  that  there  was  no  sufficient  cause  for  his 
removal,  while  none  others  have  since  been  shown  bv  the 
accused  himself?  What,  then,  was  the  motive  for  the 
act  of  mal-admiuistratiou,  as  Mr.  Madison  denominates  it? 

Nothing  that  we  are  aware  of.except  the  fact  that  the  Pre- 
sident cannot  control  the  War  Office  in  the  interests  of  his 
policy  so  long  as  he  is  there.  Was  this.  then,  a  wanton  re- 
moval? It  was  something  more ;  it  was  a  wicked  one,  and 
are  we  to  be  told  now  that  he  is  bound  to  show  no  reasons, 
and  cannot  be  compelled  to  answer  to  the  nation  by  those 
who  claim  the  power  of  removal  for  him  on  the  footing 
that  it  alone  would  be  impeachable?  But  it  is  further 
Strenuously  argued  that,  although  the  law  may  be  consti- 
tutional and  the  case  of  Mr.  Stanton  within  it,  as  it  has 
already  been  held  to  be  by  this  Senate,  the  ease  was  not  so 
clear  a  one  as  to  authorize  a  charge  of  crime  against  the 
President  unless  it  can  be  shown  that  he  has  will- 
fully misconstrued  it,  and  that,  although  whenever 
a  law  is  passed  through  the  form-  of  legislation 
it  is  his  duty  to  see  that  it  is  faithfully  executed,  so 
long  as  it  requires  no  more  than  ministerial  action  on  his 
part :  yet,  where  it  is  a  question  of  cutting  off  a  power  con- 
fided to  him  by  the  Constitution-  -and  lie  alone  can  brine 
about  a  j  udicial  decisi  >n  for  the  settlement— it,  on  deliber- 
ation and  advice,  he  should  be  of  the  opinion  that  the  law 
was  unconstitutional,  it  would  he  no  violation  of  duty  to 
take  the  needful  "tens  and  raise  that  question  so  as  to  have 
it  peacefully  decided. 

Allow  me  to  say,  in  answer,  that  if  ignorance  of  the  law, 
which  excuses  nobody  else,  cannot  be  held  to  excuse  the 
very  last  man  in  the  nation,  who  ought  to  be  allowed  to 
plead  it?  The  testimony  shows,  [  think,  that  he  did  not 
misunderstand  its  meaning.  This  suspension  of  Mr.  Stan- 
ton, which  was  an  entirely  new  proceedure,  followed,  as 
it  was.  by  his  report  of  the  cause  to  the  Senate  within 
twenty  days  after  its  next  meeting,  is  evidence  that  he  did 
understand  the  law  as  comprehending  that  case,  and  did 
not  intend  to  violate  it  if  he  could,  but  get  rid  of  the  ob- 
noxious officer  without  resorting  to  so  extreme  and 
hazardous  a  remedy;  but  the  que.-iion  here 
is  not  so  much  whether  lie  ignorantlv  and 
innocently  mistook  the  law,  :is  whether  in  the  case  referred 
to  of  an  interference  with  the  powers  claimed  by  him 
rtnd  r  the  Constitution,  he  may  suspend  the  operation  of  a 
law  by  assuming  it  to  be  unconstitutional,  and  setting  it 
aside  until  the  courts  shall  have  decided  that  it  is  a  consti- 
tutional and  valid  one.  In  the  case  at  issue  it  was  not  neces- 
sary to  violate  the  law,  either  by  contriving  to  prevent  the. 
incumbent  from  resuming  his  place  under  it,  or  turning  him 
out  by  violence  alter  he  had  been  duly  reinstated  by  the  S  n- 
ate.  if  he  honestly  desired  to  test  its  validity  in  the  judicial 
forum,  all  that  it  was  necessary  for  him  to  do  was  to  issue 
his  order  of  removal,  and  to  give  the  olficer  u  notice  of 
tbat  order  and  its  object.  If  he  refused  to  obey,  the  next 
obvious  step  would  direct  the  Attorney-  General  to 
sue  out  a  writ  of  quo  warranto  at   his   own  relation. 

This  was  not  his  course.  This  remedy  was  not  sumtn  iry 
enough  for  his  uses,  as  his  special  counsel,  employed  after 
the  arrest  of  his  pseudo  Secretary  Thomas  testifies,  be- 
cause i  would  have  allowed  the  law  to  reign  in  the  mean- 
time, Instead  Ol  creating  an  interregnum  of  mere  will,  l)3r 
wnich  he  hoped  to  supersede  it.  His  pr  joct  was  to  seize 
the  place  by  craft  if  possible,  and  by  force  if  necessary, 
and  for  thiapurpose  he  claims  to  have  made  an  arrange- 
ment with  General  Grant  for  its  surrender  to  himself  in 
case  the  judgment  of  the  Senate  should  restore  the  officer, 
and  now  taxes  him  with  bud  faith  to  him  individually  for 
his obedience  to  the  law.  it  stands,  therefore,  upon  his 
own  confession  that  he  in'eud  d  to  prev  ent  Mr.  Stanton 
from  res  lining  his  position,  ill  which  case,  aj  he  well 
knew,  and  as  hi-<  Attorney-! ienenl  knew,  and  must  have 
informed  him,  there  was  no  remedy  at  law  for  tne  ejected 
officer. 

Foiled  and  baffled  by  the  integrity  of  Grant,  after  full 
deliberation  he  issued  bis  order  of  removal  on  the  list  of 
February,  and  send'  it  by  his  lieutenant,  Thomas,  with  a 
ootnmistdou  to  himself  to  act  as  Secretary  <vi  interim,  and 
enter  upon  the  duties  of  his  office,  lie  d  >e-<  n  >t  fail  to  sug- 
gest to  liiui  at  the  same  tltUC  that  Stanton  ia  a  coward  and 

may  be  easily  frightened  out  d  the  place  with  a  proper  , 
enow  of  energy  on  his  part,   lie  tells  him  also  that  ho  ex-  I 


pects  him  to  upport  the  Constitution  and  the  laws  as  he 

understands  them. 

Of  course.  Thomas  is  a  martinet;  he  knows  no  law.  as 
he  confessed,  but  the  order  of  hi3  Commander-iu-Chiefc 
He  has  been  taught  no  argument  but  arms,  no  logic, 
but  the  dialectics  of  hard  knocks.  Instructed  by  the 
President,  he  hoped  to  frighten  Stanton  bv  his  looks, 
and  he  proceeds  upoU  his  warlike  errand,  in  all  the 
panoply  of  a  brigadier,  and  loftily  demands  the  kevB 
ot  the  fortress  from  the  stern  warder,  who  only 
stipulates  for  twenty -four  hours  to  remove  his  camp 
equipage  and  baggage.  The  conquest  is  apparently  ah 
e  >sy  one,  he  reports  forthwith  to  his  chief,  with  the  bro- 
vity  of  a  Csczar,  "«eni,  vidi.viei;"  and  they  rejoice  no 
doubt  together  over  the  pusillanimity  of  the  Secretary. 
The  puissant  Adjutant  then  unbends  and  pleads  for  re- 
laxation, after  his  heroic  and  successful  feat,  to  the  d  light 
and  mysteries  of  the  masquerade ;  not,  however,  until  he 
had  foueht  his  battles  o'er*»gain,  and  invited  his  friends  fo 
be  present  at  the  surrender.  On  the  following  morning, 
which  ne  advi.-ed  them  he  intended  to  compel  bv  force,  if 
necessary.   The  masquerade  opens:— 

"  Bright  the  lamps  shone  o'er  fair  women  and  brave  men, 
.Music  ascends  with  its  voluptuous  swell. 

And  eve?  looked  love  to  eyes  that  spake  again, 
And  all  went  merry  as  a  marriage  bell." 

The  ad  jutant  himself  is  there ;  the  epaulette  has  modestly 
retired  behind  the  domino;  the  gentleman  from  Tennes- 
see, at  least,  will  excuse  me  if,  after  his  oWn  example,  i 
borrow  from  the  celestial  armory  on  which  he  draws  so 
copiously,  a  little  of  light  artillery,  with  which  he  blaze.? 
along  his  track,  like  a  November  midnight  sky,  with  all  its 
flaming  asteroids. 

"  Grim-visaged  war  hath  smoothed  his  wrinkled  front-" 

And  now.  instead  of  mounting  barbed  steads 

To  tight  the  souls  of  fearful  adversaries, 

He  capers  nimbly  in  a  lady's  chamber 

To  the  lascivious  pleasing  of  a  lute." 

But  lo.  a  hand  is  laid,  however,  on  his,  which  startles 
him  in  the  midst  of  the  festivities,  like  the  summons  to 
"Brunswick's  fated  chief  tan"  at  the  ball  in  Brussels,  t'ne 
night  before  the  battle  hi  u  hich  he  fell.  It  is  the  messen- 
ger of  the  Senate,  who  comes  to  warn  him  that  his  enter- 
prise is  an  unlaw  fill  one.  On  the  following  morning  he  is 
waited  upon  by  another  officer,  with  a  warrant  for  his  ar- 
rest, for  threats  which  looked  to  a  disturbance  of  the  peace. 

This  double  warning  chills  his  martial  ardor;  visions  of 
impending  trouble  pass  before  his  eyes;  he  sees,  or  thinks 
he  sees,  the  return  of  civil  strife,  the  floors  of  the  depart- 
ment  daubbed.  perhaps,  like  those  of  the  royal  palace  of 
Holyrood.  with  red  spots  of  blood.  But  above  all  he  feels 
that  the  hand  of  the  law-maker  and  of  the  law  itself,  which 
is  stronger  than  the  sword,  is  on  him,  and  he  puts  up  his 
weapon  and  repairs  in  peaceful  guise  to  take  possession  of 
his  conquest.  1  do  not  propose,  however,  to  describe  the 
interview  which  followed.  That  will  be  the  task  of  the 
dramatist;  it  will  be  sufficient  to  accompany  him  back  to 
the  White  House,  where  he  receives  the  order  to  "go  on 
and  take  possession,"  which  he  was  so  unhappily  called 
back  to  contradict,  and  which  it  was  then  well  und;*- 
stood,  of  course,  that  he  could  not  obtain,  except  by  force^ 
and  he  continues  to  be  recognized  as  Secretary  of 
War  without  a  portfolio  or  a  care,  while  he  waits,  under 
the  direction  of  the  President,  not  upon  the  laws,  but 
only  to  see,  like  Micawber,  wiiat  may  turn  up  here,  and  tc 
be  inducted  and  installed,  in  proper  form,  as  soon  as  your 
previous  decision  shall  have  been  reversed,  and  his  "title 
affirmed  by  your  votes  in  favor  of  an  acquittal.  The  idea 
of  a  suit,  in  which  direction  no  step  was  ever  taken,  is 
now  abandoned,  it'  it  was  ever  seriously  entertained. 

The  conversation,  however,  with  General  Sherman,  who 
was  called  as  a  witness  by  the  President  himself,  settle-' 
the  fact  conclusively,  if  not  already  demonstrated  by  all 
the  attendant  circumstances,  that  it  was  not  his  purpose  at 
any  time  to  b  ing  the  ca.-e  into  the  courts  for  adjudication. 
He  preferred  t lie  dextrous  finesse  or  the  strong  hand,  to  a 
reference,  which  every  sensible  lawyer  would  have  told 
him  could  be  attended  with  only  one  result,  and  that  a 
judgment  in  favor  of  the  law, 

But  in  this  great  strait,  instead  of  a  resort  to  the  Attorney- 
General  himself,  his  special  counsel,  Cox,  employed  only 
after  the  arrest  of  Thomas,  is  called  to  prove  that  he  ad- 
vised against  the  writ  of  quo  warranto  because  of  "the 
law's  delavs,"  and  endeavors  to  seek  a  remedy  more  sum- 
mary through  a  habeas  corpus,  in  the  event  of  the  com- 
mitment of '  the  Secretary ail  interim.  Supposing  it  all 
true,  however,  the  movement  came  too  late  to  help  the 
employer's  case;,  by  showing  a  desire  to  put  the  issue  in  the 
way  ota  judicial  decision  upon  the  law. 

Nor  is  it  clear  by  any  means,  that  such  a  process  would 
have  achieved  the  desired  results,  with  a  warrant  good 
upon  its  face  and  charging  a  threatened  disturbance  of  the 

fence,  or  an  offense  against  a  statute  of  the  United  States, 
doubt  whether  any  court  would  venture  to  declare  the 
warrant  void,  <•••  to  discharge  upon  such  a  hearing, 
on  the  footing  of  the  unconstitutionality  of  a  law  which 
had  received  nearly  three-fourths  of  the  votes  of  both 
houses,  or  indeed  of  any  law  whatever,  while  I  do  not  seo 
how  even  a  decision  against  it  could  have  had  either  the 
effect  of  ousting  Stanton  or  putting  Thomas  in  his  place. 

It  is  enough,  however,  for  the  present  purpose,  that  the 
prisoner  wlis  discharged  on  the  motion  of  his  own  at- 
torney. The  counsel  for  the  President  admits  that  he  can- 
not, in  ordinary  cases,  erect  himself  into  a  judicial  tribu- 
nal, and  deid"  th  it  a  law  is  unconstitutional,  because 
the  effect  would  bo  that  there  could  never  bo  any  judicial 
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decision  upon  it,  but  they  insist,  aa  already  stated,  that 
v  here  a  particular  law  has  cut  off  a  power  confided  to 
hi.  11  by  the  Constitution,  and  he  alone  has  the  p  >  Vtt  to 
raise  the  question-  for  the  courts ;  there  U  no  objection  to 
his  doing  so;  and  they  instance  the  case  of  a  law  to  pre- 
vent the  making  of  a  treaty,  or  to  declare  that  he  shall  not 
exercise  the  functions  of  Commander-in-Chief. 

It  has  been  already  very  fully  answered  that  there  is  no 
evidence  here  to  show  that  there  was  any  honest  purpose 
■whatever  to  bring  this  case  into  the  courts,  but  that,  on 
the  contrary,  there  is  very  conclusive  testimony  to  show 
that  he  intended  to  keep  it  out  of  them.  But  had  he  a 
right  to  hold  this  law  a  nullity  until  it  was  affirmed  by 
another  tribunal,  whether  it  was  constitutional  or  not? 
The  Constitution  gives  to  him  the  power  of  passing  upon 
the  acts  of  tiie  two  houses  by  returning  a  bill,  with  his 
objections  thereto,  but  if  it  is  afterwards  enacted  by  two- 
thirds  of  both  Houses,  it  is  provided  that  "it  shall  become 
a  law." 

What  ifl  a  law?  It  is  a  rule  of  civil  conduct  prescribed 
bv  the  supreme  power  of  a  State?  Is  there  any  higher 

power  than  the  Legislature?  Is  it  essential  to  the  opeia- 
tim  of  a  law  that  it  should  have  the  approval  of  the  judi- 
clary  as  \<  ell  as  of  the  President?  It  is  as  obligatory  on 
the  President  as  upon  the  humblest  citizen.  Nay,  it  is.  if 
possible,  more  so.  He  is  its  minister.  The  Constitution 
requires  that  he  shall  take  care  that  it  be  faithfully  exe- 
cuted. It  is  for  others  to  controvert  it  if  aggrieved  in  a 
legal  way.  hut  not  for  him.  If  they  do,  however,  it  is  at 
their  peril,  as  it  would  be  at  his,  even  in  the  cases  put, 
v  here  it  is  asked  with  great  emphasis,  whether  he  would 
be  b  >nnd  to  obey? 

These  eases  are  extreme  ones,  but  if  hard  cases  are  said 
to  make  bad  precedents  it  may  be  equally  remarked  that 
extreme  cases  make  bad  illustrations.  They  are,  moreover, 
of  express  persons.  As  this  is  not,  it  will  be  time  enough 
to  answer  them  when  they  arise. 

It  is  not  a  supposable  contingency  that  two-thirds  of 
botli  Houses  of  Congress  will  tiatly  violate  their  oaths  in 
a  clear  ease.  Thus  far  in  their  history  they  have  passed  no 
law,  1  believe,  that  has  been  adjudged  invalid,  w  henever 
they  shall  be  prepared  to  do  what  is  now  supposed.  Con- 
stitutions u  ill  be  useless ;  faith  will  have  perished  among 
men  ;  limited  and  representative  governments  become  im- 
possible. 

When  it  comes  to  this  we  shall  have  revolution,  with 
bloody  conflicts  in  our  streets;  with  a  Congress  legislating 
behind  bayonets,  and  that  anarehv  prevailing  everywhere 
v  hich  is  already  foreshadowed  by  the  aspect  of  a  depart- 
ment of  this  great  government  bcleagured  by  the  minions 
o:  despotism,  w  tth  its  head  a  prisoner,  and  armed  sentinels 
pacing  before  its  doors.  Who  (-hall  say  that  the  President 
shall  be  permitted  to  disobey  even  a  doubtful  law,  in  the 
assertion  of  a  power  that  is  only  implied?  If  he  may,  why 
m>t  also  set  aside  the  obnoxious  section  of  the  Appropria- 
tion bill,  upon  which  he  has  endeavored  unsuccessfully  to 
d  banco  the  officers  of  the  army  by  teaching  them  insub- 
ordination to  the  law? 

Why  not  openly  disregard  your  Reconstruction  acts,  as 
he  \\  ill  assuredly  do  if  you  shall  teach  him, by  your  verdict 
here,  that  he  can  do  it  with  impunity.  The  legal  rule  is 
that  the  presumption  is.  in  every  case,  in  favor  ot  the  law, 
and  that  is  a  violent  one  where  none  bad  ever  been  re- 
versed. 'I  he  President  claims  that  this  presumption  shall 
Dot  stand  as  against  him.  If  it  may  not  here,  it  cannot 
elsewhere.  To  allow  this  revolutionary  pretension  is  to 
dethrone  the  law  and  substitute  his  will.  Tosavthathc 
may  hold  his  office  and  disregard  the  law  is  t>  proclaim 
either  anarchy  or  despotism.  It  is  but  a  short  step  iroiu 
one  extreme  to  the  other. 

To  be  without  law,  and  to  leave  the  law  dependent  on  a 
single  v  ill.  are,  in  effect,  but  one  and  the  same  thins. 
'J  he  man  m  ho  can  declare  w  hat  is  law  and  what  is  not,  is 
already  the  absolute  master  of  the  State.  But  who  is  to 
try  this  ease?  J  he  President  insists  that  it  belongs  to  tiie 
Juiit tlLtiou  of  the  Supreme  Court,  where,  as  he  untruly 
says,  in-  endeavored  to  bring  it.  So  it  would,  if  the  ques- 
tion involved  w  ere  one  of  merely  private  right  j  but  in  his 
executive  cilorts  to  get  into  one  court,  by  turning  his  back 
Ui  <>n  it,  he  has  stumbled  unexpectedly  in  another. 

It  is  not  the  one  he  sought,  but  it  is  the  one  the  Consti- 
tution has  ;  rovided  just  for  such  delinquencies  as  his,  and 
he  cannot  decline  its  cognizance.  1  beg  pardon,  he  does 
/end  you  \>  ord  through  the  special  counsel,  whom  he  sends 
hen?  u  ith  his  per.-onol  pretest,  that  he  might  have  declined 
it.  i  n  the  opinion  still  entertained  by  both  of  them,  that 
this  is  no  Congre?s.  and  you  are  no  court  of  competent 
ji.ri  diction  to  bring  b  -fore  you  and  try  a  President  of  the 
t  uiu'd  States,  by  the  logic  of  which  argument  he  proves 
Ol.mlly.  »1  course,  that  he  is  no  President. 

'i  o  avi  id  a  bloody  com.ict.  however,  although  he  has 
been  tendered  the  necessary  aid  in  men,  and  inasmuch,  I 
e\  ppose,  as  von  have  been  so  indulgent  as  not  to  put  him 
to  die  humiliation  of  appealing  in  person  at  your  bar,  he 
waives  his  sufficient  plea  to  the  jurisdiction,  and  condo- 
m  uds.  onh  out  of  the  abundance  of  his  grace  and  spirit 
of  !  trbearunee,  for  which  he  claims  due  credit  at  v0ur 
Laud  ,  to  make  answer  before  a  tribunal  which  he  might 
li-hti- Uv  have  deferred;  but  he  is  here  now  bv  attorney 
in  n  hat  his  other  counsel  have  taken  great  pain's  to  prove 
to  you  to  be  a  court  indeed,  although  they  in  ist,  not  very 
cousiritentl)-,  in  almost  the  same  breath,  that  it  ha- only 
the  functions  ola  jury.  I  shall  not  dispute  that  question 
with  them. 

1  am  \\  illing  to  agree  that,  the  Senate  pro  hoc  nice  is  a 
court,  and  that  to»>  of  extensive  jurisdiction  over  the  sub- 
ject-matter in  dispute,  from  which  it  follows  by  a  neces- 
sary logic,  as  I  think,  that  it  is  fully  competent  to  try  and 
decide  the  whole  case  lor  itself,  taking  such  advice  aa  it 


thinks  proper  as  to  the  law,  and  then  rejecting  it  if  it  is  not 
satisfactory.  If  it  cannot  do  this  it  is  but  the  shadow  and 
mocking  of  what  the  defendant's  counsel  claim  it  to  be  In 
fact,  but  by  what  name  soever  it  may  be  c  lied,  it  will 
solve  lor  the  President  the  problem  which  he  has  desired 
to  carry  into  another  tribunal  without  waiting  for  any  ex- 
traneous opinion. 

It  lias  atreadv  determined  upon  the  constitutionality  of 
the  Tenure  of  Ollice  law,  by  enacting  it  over  his  objec- 
tions, as  it  has  already  passed  upon  its  meaning  bv  its  con* 
damnation  of  act  lor  which  he  is  now  to  answer  at  its 
bar.  It  v.  ill  sav.  too,  if  I  mistake  not,  that  whether  con- 
stitutional or  not, ,it  will  allow  no  executive  officer,  and 
much  less  the  Chief  Magistrate  of  the  nation,  to  assume 
that  it  is  not  so,  and  set  up  his  own  opinion  in  his  i !  tea 
until  Its  previous  and  well-considered  judgment  upon  tflp 
same  opinions  has  been  judicially  affirmed.  Bat  does  it 
make  any  difference  whether  Sir.  Stanton's  case  is  n  ithin 
the  Tenure  of  Office  act  or  not?  Had  the  Executive  the 
power  at  any  time,  either  during  a  session  or  a  recess,  to 
create  a  vacancy  to  be  filled  up  by  an  appointment  ad  <?*• 
terim,  to  continue  during  his  own  pleasure;  or,  if  he  had, 
could  he  prolong  a  vacancy  so  created  beyond  the  period 
of  six  months? 

The  Constitution  provides,  and  it  requires  such  a  provi- 
sion, in  view  of  the  general  clause  wluoh  associates  the 
Senate  with  the  President,  and  makes  their  ad.  ice  and 
consent  necessary  in  all  cases  of  appointment  to  auth  .rize 
it;  that  he  shall  have  power  to  fill  all  vacancies  happen* 
ing  during  the  recess  by  temporary  commissions,  to  expire 
at  the  end  of  the  next  session,  ami  by  a  necessary  implies* 
tion.  Of  course  he  cannot  do  it  in  the  same  way  or  u  idi- 
om their  advice  or  consent  while  the  Senate  is  at  hand  to 
afford  it.  The  word  "happen,"  as  used  here,  imports  acci- 
dent or  casualty  only,  according  to  the  best  authorities. 

If  this  is  a  correct  interpretation  he  cannot,  of  course, 
create  a  vacancy  for  that  purpose  during  a  recess  under 
the  Constitution,  although  he  may  claim  to  do  so  under 
the  law  establishing  the  department,  which  places  the 
power  of  removal  in  his  hands.  If  he  does,  however,  the 
case  then  falls  within  the  constitutional  provision,  and  the 
vacancy  thus  created  must  be  tilled  by  a  commission, 
to  expire  at  the  end  of  the  next  session.  He  did 
create  a  vacancy  iu  this  case,  by  the  suspension, 
during  the  recess,  which  lie  proceeded  to  supply 
by  the  appointment  of  General  Grant  as  Secre- 
tary of  War,  ad  interim,'  at  his  pleasure,  and 
this  he  now  defends,  not  under  the  provisions  of  the 
Tenure  of  Office  law,  v\  hich  would  have  authorized  it, 
and  which  he  expresslv  repudiates,  but  upon  the  footing, 
iu  the  first  place,  of  his  constitutional  powers.  N  othing  is 
clearer,  however,  than  the  proposition  that  there  wat  no 
authoi  ity  to  do  this  thing,  except  what  is  to  be  found  in 
the  act  which  he  repudiated.  There  arc  no  laws,  and  no 
precedents,  so  far  as  I  am  advised,  to  justify  or  excuse  it. 
If  he  may  suspend  indefinitely,  and  appoint  at  pleasure  a 
Secretary  ad  interim,  he  may  not  only  change  terms  of 
commission,  but  strip  the  Senate  of  all  participation  in  the 
appointing  power. 

But  then,  he  says  again,  that  he  did  this  under  the  au- 
thority also  of  the  act  of  February  13,  17f5,  for  lilliug  tem- 
porary vacancies.  The  teno  ■  of  that  act  is  that  iu  case  of 
a  vacancy  it  shall  be  lawful  for  the  President,  if  he  deems 
it  necessary,  to  authorize  any  person  or  persons  t  >  perform 
the  duties  until  a  successor  is  appointed,  or  such  vacancy 
is  tilled,  within  the  proviso,  however,  that  no  one  vacancy 
shall  be  supplied  in  that  manner  for  a  longer  term  than 
six  months,  which  proves,  of  course,  that  the  exigency 
provided  for  was  only  to  be  a  temporary  one.  We  main- 
tain that  this  act  has  been  repealed  by  the  more  recent 
one  of  February  13, 18H3,  which  confines  the  choice  of  the 
President  to  the  heads  of  the  other  departments. 

It  is  insisted,  however,  that  while  the  former  covers  all 
cases  of  vacancy,  the  latter  is  coniined  to  some  particular 
instances,  not  including  those  of  removal,  or  such  as  may 
be  brought  about  by  auiux  of  time,  and  it  does  not,  th  -re- 
f  >re,  operate  as  a  repeal  to  that  extent.  Granting  tin-  for 
the  sake  of  the  argument  to  be  tried,  how  is  it  to  apply  to 
a  vacancy  occurring  during  the  recess  without  a  repeal  of 
the  constitutional  provision  which  is  intended  expressly 
for  just  such  cases.  Was  it  intended  to  supersede,  and  is 
it  to  be  so  interpreted?  This  will  hardly  be  pretended,  if 
it  were  even  clear  that  the  Legislature  had  such  a  power. 
The  intent  and  meaning  of  the  act  are  so  transparent 
from  the  context,  f  rom  the  words  of  tenure,  and  from  the 
6ix  months  limitation,  that  it  is  impossible  to  mistake 
them  or  even  to  doubt  that  it  was  designed  for  merely  ac- 
cidental and  transient  cases  that  were  left  unprovided  f  .t 
in  the  Constitution.  The  President's  claim  would  perpe- 
tuate the  vacancy  by  euabliug  him  to  refuse  to  ti  11  or  no- 
minate a  successor.  If  it  is  even  true,  however,  that  lie 
might  have  appointed  General  Grant  during  the  recess 
under  the  law  of  1T95,  it  is  equally  clear  that  he 
could  not  continue  him  in  office  or  protract  the 
vacancy  beyond  six  months,  and  yet  he  insisted 
in  his  soecial  pleas,  in  answer  to  the  averment, 
of  the  absence  of  the  condition  of  vacancy  on  the  '21st  of 
Fobruary.when  he  appointed  General  Thomas,  which  was 
more  than  eix  mouths  after  the  appointment  of  General 
>  >rant.  that  there  was  a  continuing  vacancy  at  that  time, 
intending,  of  course,  that  the  a  :t  of  the  Senate  in  re- 
fusing to  approve  his  suspension,  and  his  resumption  of 
the  duties  of  the  office,  were  to  be  treated  as  of  no  ac- 
count whatever.  From  the  premises  of  the  President  that 
the  Civil  Tenure  act  was  invalid  on  constitutional  grounds, 
and  did  not  at  all  embrace  that  case;  his  inference  of  a 
continuing  case  is  undeniable,  and  his  appointment  of 
!  General  TI  lomas,  therefore,  entirely  unauthorized  by  the 
,  act  on  which  he  relies. 
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put  there  is  more  in  this  aspect  of  the  case  than  the 
mere  failure  of  authority  taken  at  that.  Although  he 
might  possibly  remove  during  the  recess,  he  could  not  sus- 
pend and  appoint  a  Secretary  ad  interim  except  by  virtue 
pf  the  Tenure  of  Office  law,  and  that  it  may  be  well 

f leaded  in  his  defense,  even  though  he  may  have  insisted 
hat  he  did  not  refer  to,  or  follow,  or  recognize  it.  I  think 
it  cannot  be  a  question  among  lawyers,  that  all  the  acts 
df  a  public  officer  are  to  be  conclusively  presumed  to  have 
been  done  under  the  law  which  authorized  them ;  but  then 
it  will  be  said,  as  it  has  been  in  regard  to  the  proof  of 
changes  made  in  the  forui3  of  commissions  to  harmonize 
them  with  the  now  disputed  law,  and  of  other  evidence  of 
a  kindred  character,  and  this  only  to  set  up  the  doctrine 
of  estoppel,  which,  though  not  unreasonable,  has  been  so 
often  characterized  as  obvious  in  the  civil  courts  against  a 
defendant  in  a  criminal  proceedi  ig.  I  am  readv  to  admit 
that  estoppels  are  obvious,  because  they  exclude  the  truth; 
biit  I  have  never  supposed  that  they  were  so  when  their 
effect  was  to  shut  out  the  false.  It  was  not  for  this  purpose, 
however,  in  my  view  at  least,  that  such  evidence  was  of- 
fered, but  only  to  contradict  the  President's  assertions  by 
his  acts,  and  to  show  that,  when  he  pleads,  through  his 
epQnsel,  if  the  law  was  valid,  he  honestly  believed  the 
Cbntrarv,  and,  if  it  embraced  the  case  of  Mr.  Stanton,  he 
innocently  mistook  its  meaning,  and  did  not  intend  wil- 
fully to  misconstrue  it,  he  simply  stated  what  was  not 
true. 

And  now.  a  few  words  only  upon  the  general  question  of 
intent  itself,  which  has  been  made  to  figure  so  largely  in 
this  cause,  under  the  shadow  of  the  multiplied  averments 
in  regard  to  it.  I  do  not  look  upon  these  averments  as  at 
all  material,  and  if  not  material,  then  they  are,  as  any 
lawyer  knows,  but  mere  surplusage,  which  never  violates, 
and  it  is  never  necessary  to  prove.  I  do  not  speak  as  a 
criminal  lawyer,  but  there  is  no  professional  man,  I  think, 
who  reads  these  charges,  that  will  not  detect  in  them 
something  more,  perhaps  by  way  of  abundant  cause,  than 
even  the  technical  nicety  of  the  criminal  pleaders  can  de- 
mand. 

1  do  not  know  that  even  in  the  criminal  courts,  where 
an  acti  >n  charged  in  clear  violation  of  a  law  forbidding  it, 
and  especially  if  it  involves  the  case  of  a  public  officer, 
that  it  is  any  more  necessary  to  allege  that  he  violated  the 
Li'  7  with  the  iutent  to  violate  it,  than  to  aver  that  he  was 
not  ignorant  of  the  law,  which  every  man  is  bound  to 
know.  The  law  presumes  the  intent  from  the  act  itself, 
which  is  a  necessary  inference  if  the  law  is  to  be  observed, 
and  its  infraction  punished,  and  the  party  committing  it  is 
responsible  for  all  the  consequences,  whether  he  intended 
them  or  not.  It  makes  no  difference  about  the  motive,  for 
whenever  the  statute  forbids  the  doing  of  a  thing,  the  do- 
ing it  wilfull,  although  without  any  corrupt  motive,  is  in- 
dictable.—Swain's  677,  4,  Tenn.  Rep.  457. 

So  when  the  President  is  solemnly  arraigned  to  answer 
here  to  the  charge  that  he  had  infringed  the  Constitution, 
disobeyed  the  commands,  or  violates  any  of  the  provisions 
of  the  Tenure  of  Office  or  any  other  law,  he  cannot  plead 
either  that  he  did  it  ignorantly  or  by  mistake,  because  ig- 
n  .ranee  of  the  law  excuses  nobody,  or  that  he  did  it  only 
from  the  best  of  motives,  and  for  the  purpose  of  bringing 
the  question  of  its  efficacy,  or  his  obligation  to  conform  to 
it  to  a  legal  test,  even  though  he  could  prove  the  fact  as  he 
has  most  signally  failed  to  do  in  the  case  before  you.  The 
motives  of  men,  which  are  hidden  away  in  their  own 
breasts,  cannot  generally  be  scrutinized  or  taken  into  the 
account  where  there  is  a  violation  of  the  law. 

An  old  Spanish  proverb  says  that  there  is  a  place  not  to 
be  named  to  ears  polite,  but  which  is  "paved  with  good  in- 
tentions." If  they  or  even  bad  advices  can  be  pleaded  here- 
after in  excuse  for  either  neglect  or  violation  of  duty,  it 
will  be  something  commendable  at  least,  and  few  tyrants 
will  ever  suffer  for  their  crimes.  If  Andrew  Johnson  could 
pl-ad  in  apology  of  his  own  dispensation,  with  the  test 
Oath  law,  or  any  other  feature  of  his  law  -defying  policy, 
that  his  only  aim  was  to  conciliate  the  Rebels  and  facili- 
tate the  work  of  reconstruction,  his  great  examplar,  whom 
be  has  so  closely  copied,  the  ill-advised  and  headstrong 
James  II,  might  equally  have  pleaded  that  he  did  the  same 
tilings  in  the  interests  of  universal  tolerance. 

The  Engli.-h  monarch  forfeited  his  throne  and  disheri- 
ted hia  heirs  upon  that  case.  It  remains  to  be  seen  whether 
our  king  is  to  run  out  the  parallel.  I  beg  to  say,  however, 
in  tliir-  connection,  that  I  do  not  by  any  means,  admit  that 
a  case  like  this  is  to  be  tried  or  judged  by  the  rigid  rules 
and  narrow  interception  of  the  criminal  courts. 

There  is  no  que.-tion  here  of  the  life,  or  liberty,  or  pro- 
perty of  the  delinquent.  It  is  a  question  onlv  of  official 
delinquencies,  in  violation,  however,  of  the  life  of  a  great 
people.  If  the  defendant  is  convicted  he  forfeits  only  Iub 
official  place,  and  is,  perhaps,  disqualified  from  taking 
npon  himself  any  other,  which  will  be  no  severe  infliction, 
I  suppose,  unless  the  Rebels  themselves  should  be  so  fortu. 
nate  as  to  come  once  more  into  the  possession  of  the  go- 
vernment, and  so  work  it  as  to  trust  a  man  who  had  been 
untrue  to  them,  and  who  had  honored  them  so  signally 
before. 

'J  he  accusers  here  are  forty  millions  of  freemen ;  the  ac- 
cused but  one,  who  claims  to  be  their  master,  and  the  issue 
is  whether  he  shall  be  allowed  to  defy  their  will,  under  the 
pretext  that  he  can  govern  them  more  wisely  than  their 
Congress,  and  to  take  the  sword,  and.  in  effect,  the  purse 
crt  the  nation  into  his  own  hands.  On  such  an  issue  and 
before  such  a  tribunal,  I  should  not  have  hesitated  to  stand 
npon  the  plain,  unvarnished,  untcchuical  narrative  of  the 
facts,  leaving  the  question  as  to  their  effect  upon  the  inte- 
rests of  the  nation  and  their  bearing  upon  the  fitness  of 
Andrew  Johnson  to  hold  the  helm  of  the  great  Statu  to  be 


decided  by  statesmen  instead  of  turning  it  over  either  to 
the  quibbles  of  the  lawyer  or  the  subtleties  of  the  casuist. 
I  have  no  patience  for  the  disquisitions  of  the  special 

? leader  in  a  case  like  this.  I  take  a  broader  view,  one  that 
think  is  fully  sustained  by  the  authorities,  and  that  i'a 
that  in  cases  such  as  this  the  safety  of  the  people  which  is 
the  supreme  law.  is  the  rule.  That  is  the  true  rule  and  the 
only  rule  that  ought  to  govern  the  same  question  during 
the  present  Congress.  I  do  not  propose  to  argue  that  ques- 
tion now,  because  it  seems  to  me  something  very  like  a 
self-evident  proposition. 

If  Andrew  Johnson,  in  the  performance  of  the  duties  of 
his  high  office,  has  so  demented  himself  as  to  show  that 
he  is  no  respecter  of  the  laws;  that  he  denies  the  will 
of  those  who  make  them,  and  has  encouraged  disobedf- 
enceto  their  behests;  that  he  has  fostered  disaffection 
and  discontent  throughout  the  lately  revolted  States; 
that  he  is  a  standing  obstacle  to  the  restoration  of  the 
peace  and  tranquility  of  this  nation;  that  he  claims  and 
asserts  the  power  of  a  dictator  by  holding  one  of  youv 
great  departments  in  abeyance,  and  arrogates  to  himself 
the  absolute  and  uncontrollable  right  to  remove  or  BOB* 
pend  at  his  mere  will  every  executive  officer  of  the 
government  on  the  land  and  on  the  seas,  and  to  supply 
their  places  without  your  agency— if  for  any  or  all  these 
reasons,  the  republic  is  not  longer  safe  in  his  hands,  then, 
before  heaveujand  earth,  as  the  conservators  of  the  national 
weal,  as  the  trusted  guardians  of  its  most  valuable  rights, 
as  the  depositaries  of  the  most  sacred  and  exalted  trust 
that  has  ever  been  placed  in  the  hands  of  man,  it  becomes 
your  high  and  solemn  duty  to  see  that  the  republic  shall 
take  no  detriment,  and  to  speak  peace  to  a  disturbed  and 
suffering  land  by  removing  him  from  the  trusts  he  has 
abused,  and  the  office  he  has  disgraced? 

There  are  other  points  in  this  ca^e  on  which  I  won  Id 
have  decided  to  comment,  if  time  and  strength  had  been 
allowed  me  for  the  purpose.  It  is  only  within  the  last  few 
days  that  I  have  entertained  the  hope  that  the  Senate 
would  so  far  relax  its  rule  as  to  enable  me  to  obtain  what, 
under  the  the  circumstances,  is  at  best  but  an  imperfect 
hearing ;  and  I  have  felt  it  necessary,  therefore,  to  confine 
myself  to  the  leading  arguments  connected  with  the  re- 
moval of  the  Secretary  of  War. 

I  wish  it  to  be  understood,  however,  that  I  do  not  under 
rate  the  value  of  such  of  the  articles  as  I  have  been 
obliged  to  pretermit.  There  is  nothing  in  the  whole  case, 
I  think,  of  graver  import  than  the  means  adopted  by  the 
President  for  overthrowing  the  legislative  power  by  foster- 
ing disobedience  to  its  enactments,  and  bringing  its  accre- 
dited organ  into  disrepute.  To  thi3  charge  there  are  three 
answers;  the  first  is,  the  supposed  constitutional  right 
to  the  use  of  an  unbridled  tongue,  which  knows  no  dif- 
ference betu  een  licentiousness  and  liberty ;  the  second,  tne 
provocation  supposed  to  have  been  offered  in  t  he  language 
used  by  members  of  Congress  in  debate,  in  what  seems  to 
be  forgo.tten  to  be  its  constitutional  right,  which  not  only 
protects  it  from  challenge  anywhere,  but  gives  it  the  right 
freely  to  criticise  the  public  conduct  of  the  President,  over 
whom  the  law  has  placed  them,  by  making  him  amenable 
to  them  for  all  his  errors,  as  they  are  not  to  him.  Tlie 
third  is  the  harmless  jest  in  the  suggestion  of  a  law  to  re- 
gulate the  speech  and  manners  of  the  President.  If  his 
counsel  can  find  food  for  mirth  in  such  a  picture  as  the 
evidence  has  shown,  I  have  no  quarrel  with  their  taste. 

The,  President  may  enjoy  the  jest,  perhaps,  himself.  I 
do  not  think  he  can  afford  it,  but  history  informs  us  that 
"Nero  fiddled  while  Rome  was  burning."  Whether  he 
docs  or  not,  however,  I  trust  that  he  will  find  a  censor 
such  as  Cato  in  the  judicial  opinion  of  this  body,  that  the 
man  who  so  outraged  public  decency,  either  in  his  public 
or  private  character,  in  tne  p  irsuit  of  an  object  so  treason- 
able as  this,  has  demonstrated  his  unfitness  longer  to  hold 
the  high  place  of  a  Chief  Magistrate  of  a  free,  intelligent, 
and  moral  people. 

I  take  leave  of  the  unpalatable  theme  by  remarking,  that 
even  the  advocate  of  the  people  himself  must  feel,  while  he 
is  compelled,  as  a  child  of  the  Republic,  himself  to  say 
thus  much,  that  ho  would  rather  turn  his  back,  if  it  was 
possible,  on  such  a  spectacle,  and  throw  a  mantle  over  the 
nakedness  that  shames  us  all. 

And  now,  American  Senators.  Representatives  and 
judges,  upon  this  mighty  issue,  joint  heirs  yourselves  of 
that  great  inheritance  of  liberty  that  has  descended  to  us 
all,  and  has  just  been  ransomed  and  repurchased  by  a  se- 
cond baptism  of  blood,  a  few  words  more  and  I  have  done. 
If  the  responsibilities  of  the  lawyer  are  such  as  to  oppress 
him  with  their  weight,  how  immeasurably  great-  r  are 
your  ownl  The  House  of  Representatives  has  douo  its 
duty ;  the  rest  is  now  with  you. 

While  I  have  a  trust  in  that  God  who  went  before  oiyr 
hosts  as  he  did  before  the  armies  of  Israel,  through  the 
fiery  trials  that  led  so  many  of  the  flower  of  our  vouth  to 
distant  graves  in  Southern  battle-fields,  which  has  never 
failed  me  in  the  darkest  hour  of  the  national  agony.  I 
cannot  but  realize  that  He  has  placed  the  destinie 1  of  tho 
nation  in  your  hands.  Your  decision  here  will  either  fall 
upon  the  public  heart  like  a  genial  Bunbeam,  or  shed  a 
disastrous  twilight,  full  of  gloomiest  portents  of  coming 
evil,  over  the  land.  Say  not  that  I  exaggerate  the  issue  or 
overcolor  the  picture.  This,  if  it  were  true,  would  bo  an 
error  of  much  smaller  cousequenco  than  the  perilous  mis- 
take of  underrating  its  importance. 

It  is,  indeed,  but  the  catastrophe  ot  tho  great  drama 
which  began  three  years  ago  with  murder,  the  denoue- 
ment of  the  mortal  struggle  between  the  power  that  makes 
the  law  and  that  which  executes  it,  between  the  people 
themselves  and  tho  chief  of  their  servant",  who  now  un- 
dertakes to  defy  their  will.  What  is  your  verdict  to  da- 
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dde?  Go  to  the  evidence  and  to  the  answer  of  the  Presi- 
dent himself,  and  they  will  give  you  the  measure  of  the 
Interests  involved. 

It  is  not  a  question  only  whether  or  not  Andrew  John- 
son is  to  be  allowed  to  serve  as  President  of  the  United 
States  for  the  remainder  of  his  term.  It  is  the  greater 
question  whether  you  shall  hold  as  law  the  power  that  the 
Constitution  gives  you,  by  surrendering  the  higher  one  to 
him  of  suspending,  dismissing  and  appointing,  at  his  will 
ffnd  pleasure,  every  executive  officer  in  the  government, 
from  the  highest  to  the  lowest,  u  ithout  your  consent,  aud, 
if  possiDle,  the  still  higher  one  of  disregarding  your  laws 
for  the  purpose  of  putting  those  laws  on  trial  before  they 
can  be  recognized. 

He  has  made  this  issue  with  you  voluntarily  and  defi- 
etftlv.  If  3-011  acquit  him  upon  it,  vou  affirm  all  his  im- 
partial pretentions,  and  decide  that  no  amount  of  usurpa- 
tion will  ever  bring  a  Chief  Magistrate  to  justice,  because 
you  will  have  laid  down  at  his  feet  you  own  high  dignity 
along  with  your  double  functions  of  legislators  and  advi- 
sers, which  w  ill  be  followed,  of  course,  by  that  of  your 
Other,  I  \  ill  not  say  greater,  office  as  judges. 

It  will  be  a  victory  over  you  and  us,  which  will  gladden 
the  heart  of  Rebellion  with  joy,  while  your  dead  soldiers 
will  turn  uneasilv  in  their  graves.  A  victory  to  be  celebrated 
by  the  exultant  ascent  of  Andrew  Johnson,  like  the  con- 
queror in  a  Roman  triumph,  dragging,  not  captive  kings, 
but  a  captive  Senate  at  his  chariot  wheels,  and  to  be 
crowned  by  his  re-entry  into  possession  of  that  department 
of  the  government  over  which  this  great  battle  has  been 
fought.  It  is  shown  in  evidence  that  he  has  already  inti- 
mated that  he  would  wait  on  your  action  here  for  that 
purpose. 

But  is  this  all?  I  entreat  vou  lay  not  to  your  bosoms  the 
fond  delusion  that  it  was  all  to  end  there.  It  is  but  the 
beginning  of  the  end.  If  his  pretensions  are  sustained, 
the  next  head  that  will  fall.  a«  a  propitiatory  offering  to 
the  conquered  Senate,  will  be  that  of  the  great  chief  who 
bumbled  the  pride  of  the  chivalry  by  beating  down  its  ser- 
ried battalions  in  the  field,  and  dragging  its  traitor  stand- 
ard to  the  dust,  to  be  followed  bv  the  return  of  the 
Rebel  officeholders,  and  a  general  convulsion  of  the 
States,  which  shall  cast  loose  your  Reconstruction  laws, 
and  deliver  over  the  whole  theatre  of  past  disturbance  to 
auarchy  and  ruin.  Is  this  an  exaggerated  picture?  Look  to 
the  history  of  the  past,  and  judge*.  Aud  now  let  me  ask 
you,  iu  conclusion,  to  turn  your  eyes  to  the  other  side  of 
the  question,  and  see  what  are  to  be  the  consequences  of 
a  conviction,  if  such  a  verdict  as  I  think  the  loyal 
people  of  this  nation,  with  oue  united  voice,  demand  it 
at  your  hands.  Do  you  shrink  from  the  consequences? 
are  your  minds  disturbed  by  visions  of  approaching 
trouble?  The  nation  has  already,  within  a  tew  short 
years,  been  called  to  mourn  the  loss  of  a  great  Chief  Ma- 
gistrate-through the  bloody  catastrophy  bv  which  a  Rebel 
hand  has  been  unfortunately  enabled  to  lift  this  man  into 
his  place,  and  the  jar  has  not  been  felt,  as  the  mighty  ma- 
chine of  State,  freighted  with  all  the  hopes  of  humanity, 
moved  onward  in  its  high  career. 

This  nation  is  too  great  to  be  affected  seriously  by  the  loss 
of  anvone  man.  Are  your  hearts  touched  by  the  touching 
appeals  of  the  defendant's  counsel,  who  say  to  you  that 
vou  are  asked  to  punish  this  man  only  for  his  divine  words, 
his  exalted  charity  to  others,  to  the  murdered  Dostie  and 
his  fellows,  to  the  loval  men  whose  carcasses  were  piled  in 
carts  like  swine,  with  gore  dripping  from  the  wheels,  in 
that  second  holocaust  of  blood,  that  criminal  murder  , 
which  was  enacted  in  New  Orleans  to  those  who  perished 
on  that  second  Saint  Bartholomew,  at  Memphis,  when 
the  streets  were  reddened  with  the  lurid  light  of  burn- 
ing dw  ellings,  and  the  loyal  occupants  who  would  have 
escaped  were  cast  backward  into  the  flames. 

The  Divine  mercy  itself  is  seasoned  with  justice,  and 
waits  only  on  contrition,  and  this  is  no  place  for  such 
emotions;  but  if  it  is  mercy  to  loyalty  and  innocence  that 
cries  aloud  for  the  removal  of  this  bold,  bad  man.  if  it  is, 
remember  that  your  loyal  brethren  are  falling  from 
day  to  day,  in  Southern  cities,  by  the  assassin's  knife,  and 
the  reports  of  the  Freedmen's  Bureau  are  replete  with 
horrors  at  which  the  face  turns  pale. 

In  your  judgment  stands  no  scaffold  with  the  blood  of  the 
victim ;  no  lictor  waits  at  your  doors  to  execute  your  stern 
decree;  it  is  but  the  crown  that  falls,  while  none  but  the 
historian  stands  by  to  gibbet  the  delinquent  for  the  ages 
that  are  to  come;  no  weight  of  woe  will  disturb  your 
dumber?,  unless  it  comes  up  from  the  disaffected  and  dis- 
appointed South,  which  will  have  lost  the  foremost  of  its 
friends.  Your  act  will  be  acceptable,  and  an  example  to 
the  nations,  that  will  eclins;;  even  the  triumph  of  your 
arms  in  the  vindication  of  the  public  justice  in  the  sub- 
limer  and  more  peaceful  triumph  of  the  law.  The  eyes  of 
an  expectant  people  are  upon  you;  you  have  but  to  do 
your  duty.  The  patriot  will  realize  that  the  good  genius 
of  the  nation,  the  angel  of  our  deliverance,  is  about  ua 
and  around  us,  as  in  the  darkest  hours  of  our  trial. 

Mr.  WILLIAMS  concluded  his  remarks  at  140  P.M., 
when,  on  motion  of  Senator  JOHNSON,  the  court  took  a 
recess  of  fifteen  minutes,  which,  as  usual,  was  epun  out  to 
half  au  hour. 

After  the  recees  Mr.  BUTLER  said,  I  aek  leave,  Mr.  Pre- 
sident aud  Senators,  to  make  a  short  narration  of  facts, 
rendered  necessary  by  what  fell  from  Mr.  NELSON,  of  the 
counsel  for  the  President,  in  his  snecch  on  Friday  last, 
Which  will  be  fouud  on  pages  833,  839,  890  of  the  Record. 

The  Chief  Justice,  interrupting— If  there  is  no  objection, 
the  hon.  manager  may  proceed^. 

Mr.  BUTLER— And  for  certainty  I  have  reduced  what  I 
banc  to  say  upon  this  matter  to  writing. 


Speech  of  Manager  Uutler. 

Mr.  BUTLER  then  read  as  follows:— 

I  beg  leave  to  make  a  narration  of  facts,  rendered  ne> 
cessarv  by  what  was  said  by  Mr.  Nelson  uf  the  co  ins,  1  tor 
the  President,  iu  his  argument  on  Friday  last,  contained 
on  pages  8K3,  839,  890  of  the  record  iu  relation  to  the  Hot* 
J.  S.  Black  aud  the  supposed  connection  of  some  of  'ho 
managers  and  members  of  the  House  in  regard  to  tim 
island  of  Alta  Vela. 

This  explanation  becomes  necessary  because  of  the  very 
anomalous  course  taken  bv  the  learned  couu  el  in  inr  i- 
ducing  in  his  argument  what  he  calls  a  statement  of  faetBL 
not  one  of  which  would  have  been  competent  if  offered  io 
evidence,  and  upon  which  he  founded  an  attack  upon  a 
gentleman,  not  present,  and  from  which  he  deduces  itu 
siuuations  injurious  to  some  of  the  managers  and  other 
gentlemen,  members  of  the  House  of  Representatives,  who 
are  not  parties  to  the  issue  here,  and  who  have  no  opportu- 
nity to  be  heard.  The  learned  counsel  was  strenuous  iu 
the  argument  to  prove  that  this  was  a  court,  ai:d  its  pro- 
ceedings were  to  be  such  only  as  are  bad  in  judicial  trio  :» 
nals,  he,  therefore,  ought  to  have  constrained  himself,  at 
least,  to  act  in  accordance  with  his  theory. 

The  veriest  tyro  in  the  law  in  the  most  benighted  posi- 
tion of  the  Southern  country,  ought  to  kuow,  that  in  no 
court,  however  rude  and  humble,  would  an  attack  be  a» 
lowed  upon  the  absent,  or  counsel  engaged  in  a  cause,upon 
a  statement  of  pretended  facts,  unsupported  by  oaths,  tin. 
sifted  by  cross-examination,  and  which  those  to  be  affected 
by  them  had  no  opportunity  to  verify  or  to  dispute.  After 
extracting  the  detail  of  a  document  sent  by  his  client  to 
the  Senate,  the  counsel  proceeds  in  relation  to  a  dispute 
concerning  the  island  of  Alta  Vela  as  follows:— 

According  to  the  best  information  I  can  obtain,  I  state, 
that  on  the  9th  of  March.  1888,  General  B.  F.  Butler  ad- 
dressed a  letter  to  J.  VV.  Shaffer,  in  which  he  stated  that 
he  was  clearly  of  opinion  that  under  the  claim  of  the 
United  States,  its  citizens  had  the  exclusive  right  to  take 
guano  there,  and  that  he  had  never  been  able  to  under- 
stand why  the  Executive  did  not  long  since  as=ert  tho 
rights  of  'he  government,  and  sustain  the  rightful  claims 
of  its  citizens  to  the  possession  of  the  Island,  in  the  mo.it 
forcible;  mauner  consistent  with  the  dignity  and  honor  of 
the  nation. 

This  letter  was  concurred  in  and  approved  of  by  John  A. 
Logan,  John  A.  Garfield.  W.  H.  Koontz,  J.  K.  Moorhead, 
Thaddeus  Stevens,  J.  G,  Blaine  and  John  A.  Bingham. 
On  the  same  day  of  March,  1853,  the  letter  expressing  tho 
opinion  of  Generals  Butler,  Logan  and  Garfield,  was  placed 
in  the  hands  of  the  President  byCUauncev  F.  Black,  who, 
on  the  16th  of  March,  1868,  addressed  a  letter  to  him  iu 
which  he  inclosed  a  copy  of  the  same  with  the  concur- 
rence of  Thaddeus  Stevens,  John  A.  Bingham,  J.  G. 
Blaine,  J.  K.  Moorhead  and  William  H.  Koontz. 

After  the  date  of  this  letter,  and  while  Judge  Black  was 
counsel  for  the  respondent  in  this  cause,  he  had  an  inter- 
view with  the  President,  in  which  ho  urged  immediate 
action  on  his  part,  and  the  sending  an  armed  vessel  to 
take  possession  of  the  island;  and  because  the  President 
refused  to  do  so.  Judge  Black,  on  the  19th  ot  March,  18)3, 
declined  to  appear  further  as  his  conn-el  in  this  case.  Such 
are  the  facts  in  regard  to  the  withdrawal  of  Judge  Black, 
according  to  the  best  information  I  can  obtain.  So  far  as 
the  President  is  concerned,  "the  head  aud  front  of  his 
offending  hath  this  extent,  no  more."  It  is  not  necessary 
to  any  purpose  that  I  should  ceusure  Judge  Black,  or  make 
any  reflection  upon  or  imputation  against  any  of  tho 
h  )horable  managers. 

The  Island  of  Alta  Vela  or  the  claim  for  damages,  is  said 
to  amount  in  value  to  more  than  a  million  dollars,  and  it  is 
quite  likely  that  an  extensive  speculation  is  on  foot.  I 
have  no  reason  to  charge  that  any  of  the  managers  are  en- 
gaged in  it,  and  I  presume  that  the  letters  were  signed  as 
such  communications  are  often  signed  by  memhers  of  Con- 
gress, through  the  importunity  of  friends.  Judge  Black, 
no  doubt,  thought  it  was  his  duty  to  other  clients  to  press 
this  claim,  but  how  did  the  President  view  it? 

There  are  two  or  three  facts  to  which  I  desire  to  call  the 
attention  of  the  Senate  and  the  country  iu  connecti  m 
with  these  recommendations.  They  are,  first,  that  they 
were  all  gotten  up  after  this  impeachment  proceeding  was 
commenced  against  the  President  of  the  United  States. 
Keep  the  dates  in  mind  and  you  v.  ill-  gee  that  such  is  tho 
fact.  Every  one  of  them  was  gottou  up  after  this  impeach- 
ment proceeding  was  commenced.  It  cannot  fail  to  be  evi- 
dent that,  while  the  counsel  disclaims  any  imputation 
cither  upon  Judge  Black  or  the  managers,  in  words,  he  so 
states  what  he  claims  to  be  the  facts  as  to  convey  the  very 
imputation  disclaimed.  Therefore  it  is  that!  have  felt 
called  upon  to  notice  the  insinuated  calumny . 

My  personal  knowledge  of  matters  connected  with  tho 
Island  of  Alta  Vela  is  very  limited.  Sometime  iu  the  sum. 
mer  of  1867,  being  iu  waiting  on  other  business  in  the  olVco 
of  the  Attorney-General  (Mr.  Stanbery),  1  was  present  at 
an  argument  by  Judge  Black  in  behalf  of  the  American 
citizens  claiming  an  interest  iu  that  island.  I  there,  for 
the  first  time,  learned  the  facts  argued  and  in  dispute  con- 
cerning it,  by  listening  to  aud  incidentally  taking  a  part, 
or  being  appealed  to  in  the  discussion.  In  February  last, 
my  attention  was  next  drawn  to  the  matter  of  the  spolisy- 
tion  and  imprisonment  of  American  citizens  upon  the 
Island  of  Alta  Vela,  by  inquirv  of  a  personal  friend,  Colo^ 
Del  Shaffer,  if  I  had  any  acquaintance  with  the  question, 
and  if  so,  would  give  him  my  opinion,  as  a  lawyer,  upon 
the  merits  of  the  controversy,  to  servo  a  friend.  Simply 
upon  recollection  of  the  discussion  with  the  Attornej> 
General  I  gave  him  such  "opinion,"  the  rough  draft  <ff 
which  I  hold  iu  my  hand,  which  is  without  date,  and 
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which,  being  copied,  I  signed  and  placed  in  hi*  hand.  1  his 
I  believe  to  have  been  in  the  early  part  of  February. 
Certainly  before  the  act  was  committed  by  Andrew  John- 
Bon  which  brought  on  his  impeachment. 

From  that  time  until  I  saw  my  "opinion"  published  in 
the  New  York  Herald,  purporting  to  come  from  President 
Johnson,  I  never  saw  or  communicated  with  either  of  the 
gentlemen  whose  names  appear  in  the  counsel's  statement 
attached  thereto,  in  any  manner,  directly  or  indirectly,  in 
regard  to  it,  or  the  subject  matter  of  it,  or  the  Island  ot 
Alta.  Vela,  or  the  claims  of  any  person  arising  out  of  it  or 
because  of  it. 

Thus  far  I  am  able  to  speak  of  my  own  knowledge.  Since 
the  statement  of  the  counsel,  according  to  the  best  infor- 
mation he  can  obtain,  I  have  made  inquiry,  and  from  the 
best  information  I  can  obtain,  lind  the  facts  to  be  as  fol- 
low?:—That  soon  after  the  "opinion"  was  signed,  Colonel 
Shaffer  asked  the  Hon.  John  A.  Logan  to  examine  the 
same  question  presented  him,  his  brief  of  the  facts,  and 
asked  liiiu  if  he  could  concur  in  the  opinion,  which,  after 
examination,  Mr.  Logan  consented  to  do.  and  signed  the 
original  paper,  signed  by  myself.  I  may  here  remark,  that 
the  recollection  of  General  Logan  and  Colonel  Shatter 
concur  ^  ith  niv  own.  as  to  the  time  of  these  transactions. 
I  have  lcarned'and  believed,  that  my  "opinion."  with  the 
signature  of  General  Logan  attached,  was  j  laced  in  the 
hands  of  Chauncev  F.  Black,  Esq.,  and  by  hun  minded  to 
the  P:  evident  of  the  United  States,  with  other  papers  on 
the  case. 

Mr.  Black  made  a  copy  of  my  "opinion,"  and  after- 
wards, at  his  convenience,  procured  a  member  of  Con- 
gress, a  personal  friend  of  his,  one  of  the  signers,  to  get 
the  names  of  other  members  of  Congress,  two  of  whom 
happened  to  be  mnnagers  of  the  impeachment.  This  was 
done  by  a  separate  application  to  each,  without  any  con- 
cert olfaction  whatever,  or  know  ledge  or  belief  that  the 
papers  were  to  be  used  in  any  way,  or  for  any  purpose 
other  than  the  expression  of  their  opinions  on  the  subject- 
matter.  'I  bis  cony  of  my  opinion,  when  so  signed,  was  a 
very  considerable  time  after  the  original  given  to  the  Pre- 
sident. 

I  desire,  further,  to  declare  that  I  have  no  knowledge  of 
or  interest  directly,  or  indirectly,  in  any  claim  whatever 
arising  in  an}'  manner  out  of  the  island  of  Alta  Vela,  other 
than  as  above  stated.  In  justice  to  the  other  gentlemen 
who  sign*  d  the  copy  of  the  paper,  I  desire  to  annex  here, 
to  the  affidavits  of  Chauncev  F.  Black,  Esq.,  and  Colonel 
J.  W.  Shatter,  showing  that  neither  of  the  gentlemen 
signing  the  naper  had  any  interest  or  concern  in  the  sub- 
ject-matter thereof,  other*  than  as  above  set  forth. 

While  I  acquit  the  learned  counsel  of  any  intentional 
falsity  of  statement,  as  he  makes  it  to  his  "best  informa- 
tion," which  must  have  been  obtained  from  and  sent  to 
Mr.  Johnson,  the  statement  itself  contains  ever}-  ele- 
ment of  falsehood,  being  both  the  8UppreJtsio  veri  and  the 
suwiextio  falsi,  in  that  it  says  that  on  the  9th  of  March, 
General  Benjamin  F.  Butler  addressed  a  letter  to  J.  W. 
Shatter,  and  this  letter  was  concurred  in  and  approved  ol 
bv  John  A.  Logan,  J.  A.  Garfield,  W.  H.  Kootitz,  J.  K. 
Moorhcad,  Thaddeus  Stevens,  and  John  A.  Bingham,  on 
the  same  day,  9th  of  March,  lb68,  when  the  President  knew 
that  the  names  of  the  five  last  mentioned  gentlemen  were 
procured  on  a  copy  of  the  letter  long  al  ter  the  original  was 
in  his  hands. 

Again,  there  is  another  deliberate  falsehood  in  the  thrice 
reiterated  statement  that  the  signatures  were  procured 
and  sent  to  him  for  the  purpose  of  intimidating  him  int 
doing  an  act  after  he  was  impeached,  the  propriety  and 
legality  of  which  was  contrary  to  his  judgment,  when,  in 
truth  and  in  fact,  the  signatures  were  procured  and  sent 
to  him  in  order,  as  he  averred,  te  sustain  him  in  doing 
what  he  hims<  If  declared  was  just  and  legal  in  the  pre- 
n  ises,  and  u  Inch  he  intended  to  do.  The  use  made  of 
the.  i- papers  is  characteristic  of  Andrew  Johnson,  who 
us' a  lv  raises  questions  of  veracity  with  both  friend  and 
fee  with  whom  he  comes  in  contact. 

"I,  Chauncey  F.  Black,  Attorney  and  Counseller  at  Law, 
do  depose  and  say  that  the  law  firm  of  Plack,  Lamon  k 
Co.,  have  been  coumellers  for  years  on  the  behalf  of  Pat- 
terson k  Marquendo,  to  recover  their  riuhts  in  the  guano 
discovered  by  them  iu  the  Island  of  Alta  Vela,  of  which 
they  had  been  deprived  by  force,  and  the  imprisonment  of 
their  agents  by  some  of  the  inhabitants  of  Dominica;  and 
as  such  counsel  v.  e  have  argued  the  cause  to  the  Secretary 
of  State  and  also  the  President,  before  whom  the  question 
has  been  pending  since  July  19,  1^7. 

"We  have  in  various  forms  pressed  the  matter  upon  his 
attention,  and  he  has  expressed  himself  as  fully  and  freely 
Satisfied  with  the  justice  of  the  claims  of  our  clients,  and 
hi-  conviction  of  his  own  duty  to  afford  the  desin  d  relief, 
but  had  declined  to  alt  because  of  the  opposition  of  the 
Secretary  of  State.  General  J.  YV.  Shaffer  having  become 
associated  with  the  United  States  in  the  case,  and  having 
learned  that  General  Butler  had  become  acquainted  with 
ttte  merits  of  the  case,  procured  his  Icual  opinion  upon  it, 
and  also  a  concurrence  by  General  Logan.  After  receiving 
thi-  opinion  I  inclosed  it  to  the  President  The  time  when 
this  opinion  was  read,  and  whether  it  was  dated,  I  do  not 
recollect.  The  time  it  was  presented  to  the  President  by 
me.  can  be  established  by  the  date  of  my  letter  enclos- 
ing it. 

"L  arning  from  a  mutual  friend  that  it  world  be  desirable 
for  the  President  to  receive  the  recommendations  of  other 
members  of  Congress,  I  carried  a  copy  of  the  opinion  to  the 
Houfooi  Representatives  and  procured  the  signatures  of 
some  of  m>  personal  friends,  and  asked  them  to  procure 
the  signatures  of  others.  M  liicli  Wert  attached  to  the  copy, 
dome  considerable  time  afn  r  I  had  forwarded  the  original 
I  sent  this  copy,  signed,  to  tike  l'rcaidcut.  These  ■igmttures 


were  procured  upon  per?onal  application  to  the  gentlemen 
severally,  without  any  concert  of  action  whatever  on  their 
part,  and  without  any  reference  to  any  proceeding  then 
pending,  or  the  then  present  action  of  Congress  in  regard 
to  the  President  w  hatever. 

"From  my  relation  to  the  case  of  Alta  Vela  I  have  know- 
ledge of  all  the  rights  and  interests  in  it,  or  in  relation  to 
it,  so  that  I  am  certain  that  neither  of  the  gentlemen  who 
signed  the  paper  or  copy,  have  any  interest  in  the  claim  or 
matter  in  dispute,  or  in  any  part  thereof,  or  arising  there- 
from in  anv  manner,  directly  or  indirectly,  or  contingent, 
and  that  all  averment  to  the  contrary  from  any  source 
whatever  is  untrue  in  fact. 

(Signed)  "CHAUNCEY  F.  BLACK." 

Sworn  and  subscribed  before  me  this  28th  day  of  Aprfl. 
A.  D.,  1868.      (Signed)  N.  CALL  AN, 

[Seal].  Notary  Public. 

"To  the  best  of  my  knowledge  and  belief,  the  facts  coo> 
tainedin  the  above  affidavit  are  true  in  every  particular. 
(Signed)  "J.  W.  SHAFFEK." 

Sworn  and  subscribed  before  me,  the  28th  day  of  April* 
A.  D.,  1868.      (Signed)  N.  C ALLAN, 

(Stamp.)  Notary  Public. 

Mr.  NELSON— Mr.  Chief  Justice  and  Senators :— Yon 
have  heard  the  statement  of  the  honorable  manager  ad- 
dressed to  you,  which  I  deem  will  justify  a  statement 
from  me.   The  honorable  gentleman  speaks — 
The  Chief  Justice  interrupting:— 
The  counsel  can  proceed  by  unanimous  consent. 
Mr.  NELSON. -I  beg  pardon  of  the  Chief  Justice,  I 
inferred  from  the  silence  th  ;  Senators  were  willing  to  hear 
me;  the  honorable  gentleman  speaks  as  to  what  he  sup* 
poses  to  be  the  knowledge  and  duty  of  a  tyro  in  the  la  v, 
and  animadverts  with  some  severity  upon  the  introduction 
of  this  foreign  subject  by  me,  in  the  course  of  this  investiga- 
tion. 

I  beg  leave  to  remind  the  honorable  Senators  that,  so  far 
as  1  am  concerned,  I  did  not  introduce  that  copy  without 
having,  as  I  believed,  just  cause  and  just  reason  to  do  ir, 
and  whatever  may  be  the  gentleman's  views  in  regard  to 
a  tyro  iu  the  legal  profession. I  beg  leave  to  say  to  him  and 
the  Senate,  that  I  have  never  seen  the  day  in  my  lite,  not 
from  the  earliest  moment  when  my  license  waB  Bign  d 
down  to  the  present  time,  when  a  client  was  assailed,  and 
as  I  believed,  unjustly,  that  I  did  not  feel  it  my  very 
highest  professional  duty  on  the  face  of  the  earth,  to  vindi- 
cate and  defend  him  against  the  assassin. 

My  views  may  be,  and  probably  are,  different  from  the 
views  of  the  honorable  manager  and  others,  and  if  with- 
out casting  any  reflection  upon  my  associates— if  the  duty 
had  not  devolved  upon  me  to  conduct  the  investigation  of 
this  case;  if  it  had  not  devolved  upon  those  of  higher 
standing  in  the  profession  than  myself,  I  would  have  met 
the  gentleman  in  every  case  where  he  has  made  his  assaults 
upon  the  President  of  the  United  States.  I  would  have 
answered  him  from  time  to  time  as  these  charge's  were 
made,  and  I  would  not  have  permitted  one  of  them  to  go 
unanswered,  so  far  as  an  answer  could  be  made  on  our 
side;  and  when  the  honorable  gentleman  who  closed 
the  argument,  so  far  as  it  had  progressed  (Mr.  Bontwell) 
at  the  time  he  addressed  the  Senate  on  the  other  side,  saw 
fit  to  draw,  in  dark  and  gloomy  colorB,  the  pictures  of  the 
President  of  the  United  States  under  the  intiuence  which 
he  had  over  his  Cabinet;  when  he  saw  fit  to  represent 
them  as  serfs,  obedient  to  the  control  of  their  master,  and 
to  make  allusion  to  the  withdrawal  of  Judge  Black.  I 
deemed  that  a  fit  and  proper  occasion— and  so  considering 
it,  upon  the  most  calm  and  mature  reflection,  I,  as  one  of 
the  counsel  for  the  President,  having  the  information  in 
my  possession— to  meet  and  answer  it  and  nail  it  to  the 
counter,  and  think  1  have  done  so  successfully. 

You  all  know,  and,  rf  need  be,  I  can  hunt  up  the  news- 
papers and  furnish  the  testimony,  that  when  Judge  Black 
retired  from  the  President's  case,  it  was  published  in 
newspapers  hoxtfla  to  the  President  that  Judge  Black,  see- 
ing that  the  President's  case  was  desperate,  he  had  with- 
drawn from  it  iu  disgust;  and  the  very  highest  profes- 
sional duty  devolved  upon  me.  when  this  imputation  was 
contained  iu  the  address  of  the  honorable  manager,  and 
alluded  to  in  the  connection  in  which  it  was,  to  vindicate 
the  President  of  the  Putted  States  from  the  aspersions 
which  had  been  made  upon  him,  and  it  was  for  that  rea- 
son, and  for  no  other,  and  not  with  anv  desire  to  make 
any  assaults  upon  the  manager,  and  while  I  treated  them 
with  civility,  with  kindness,  and,  as  I  think,  with  very 
creat  forbearance,  the  honorable  gcutleman  has  made  ini- 
•1'itarlons  upon  me  to.dnv  which  I  hurl  back  with  scorn, 
as  undeserved  imputations. 

iiicuiedlmu  with  courtesy  and  kindness,  and  he  has 
rewarded  me  with  outrage  in  the  presence  of  the  Amc  i- 
can  Senate,  and  it  will  be  for  yon,  Senators,  to  judgo 
whose  demeanor  has  been  proper,  that  of  the  honorable 
manager,  who  foully  and  falsely  makes  insinuations 
against  me  lor  my  course  in  vindicating  the  President  of 
the  Putted  States  in  the  discharge  of  mv  professional 
duty  here.  So  far  as  any  question  which  the  gentleman 
desire--  to  make  of  a  personal  character  with  me  is  con- 
cerned, this  is  not  the  place  to  make  it.  Let  him  make  it 
.  l-e'\  here  if  he  desire*  to  make  it. 

Senator  YATES,  at  this  point,  rose  and  called  the  coun- 
sel to  order. 

.Mr.  NELSON— Mr.  Chief  Justice  and  Senators:  -I  will 
endeavor  to  comply  with  the  suggestion  of  the  Senator.  I 
do  not  wish  to  make  use  of  any  improper  language  in  this 
tribunal,  but  1  hope  the  Senators  will  pardon  ine  for  an- 
swering the  remarks  of  the  honorable  manager  on  the 
other  side.  What  I  desired  to  say  to  you,  Senators,  and 
w  bich  is  much  more  important  than  anything  else,  is 
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this-.— When  I  made  the  statement  which  I  did  submit  to 
the  Senate,  I  mad.'  it  with  a  full  knowledge,  as  I  believed, 
Of  what  I  was  doing.  It  may  be  possible  that  I  n  ay  have 
committed  an  error,  as  to  the  date  of  the  paper  which  was 
signed  by  Messrs.  Logan  and  the  other  managers.  It  may 
be  possible  I  took  it  for  granted  that  it  bore  the  tame  date 
that  it  was  signed,  on  the  same  day,  the  9th  of  March, 
that  was  mentioned  by  the  honorable  gentleman;  but  that 
is  an  immaterial  error,  if  it  be  one. 

I  had  the  letter  in  mv  possession  on  the  day  I  addressed 
you,  and  if  the  gentleman  had  seen  tit  to  deny  any  state- 
ment con  tamed  in  those  letters  on  that  day,  1  had  them 
here  ready  to  read  to  the  Senate.  I  had  no  expectation 
that  this  subject  would  be  called  up  to-day,  until  the  honor- 
able g  -nth-man  told  me  during  your  adjournment  of  a  few 
minute-.  1  have  sent  for  the  letters.  1  was  fearful,  how- 
aver,  that  they  would  not  be  here  in  time  to  read  them 
now,  and  if  it  becomes  necessary,  I  shall  ask  leave  to  read 
them  to-morrow,  before  my  associate  resumes  his  argu- 
ment. 

I  shall  ask  leave  of  the  Senate,  as  this  topic  is  introduced 
by  the  gentleman  in  term-  of  censure  of  me,  to  all  >w  me 
to  read  those  letters.  Why  did  I  Introduce  tho-e  letters 
here  at  all  In  vindicating  of  the  imputati  n  that  was 
made  against  Judge  Black?  It  was  for  the  purpose  of 
eho.  ing  that  the  President  of  the  United  States  hail  been 
place.',  in  a  dilemma  such  as  no  man  und>-r  accusation  has 
ever  been  placed  in  before,  the  purp  >se  of  -bowing  that  so 
far  as  that  correspondence  is  concerned,  it  w.,s  a  corres- 
pondence n  hich  arose  after  the  article-  of  impeachment 
had  been  agreed  upon,  and  published  alter  they  had  been 
referred  to  the  Senate. 

It  was  tor  that  purpose  that  I  introduced  the  corres- 
pondence, and  it  has  excited,  and  awakened,  and  aroused 
the  attention  of  this  whole  nation,  that  the  counsel  for  the 
President  of  the  L'uited  .States  sho  11  abandon  his  cause, 
and  that  the  true  >eeret  of  that  abandonment  has  not 
grown  out  of  any  insult  that  the  President  of  the  United 
States  rendered  to  the  coun-el.  out  of  any  injury  that  he 
did  to  him,  but  out  of  the  fact  that  a  claim  was  pressed, 
A-  I  believe  stronger  than  I  did  the  other  day,  and  I 
will  answer  for  it  here  or  anywhere  else.  I  believe  that 
judge  Black  acted  improperly  under  the  circumstances, 
in  w  ithdrawiug  his  service- from  the  President  of  the 
United  States.  Here  is  this  accusation  pre&euted  against 
him.  and  liere  is  this  astonishing  claim  presented  to  him, 
signed  by  four  of  the  managers  of  the  impeachment ;  pre- 
sented at  an  extraordinary  period  >>f  time;  presented 
when  this  impeachment  was  hanging  over  him;  and 
I  maintain  that  I  had  a  right— that  it  was  my  bounden 
duty  to  vindicate— 

Mr.  BUTLER— Does  the  gentleman  know  what  he  is 
Baving-that  a  claim  was  signed  by  the  managers? 

Mr.  NELSON— 1  meant  to  say  letter,  not  claim.  I  may 
have  used  Borne  word  that  I  did  not  intend  to  use.  What 
I  meant  to  sav  is  this:— That  a  letter  was  in  the  first  in- 
stance signed  by  the  honorable  manager.  General  Butler ; 
that  there  was  an  indorsement  of  that  letter  by  three 
other  members  of  the  House  of  Representatives,  who  are 
managers  in  this  ca-e ;  that  this  letter  and  the  indorsement 
of  it  had  relation  to  the  Alta  Vela  claim  ;  that  the  subject 
was  brought  to  the  consideration  of  the  President  of  the 
United  States  pending  this  impeachment,  and  that 
whether  the  letter  was  signed  on  the  3th  of  March,  or  at  a 
later  period,  is  wholly  immaterial.  It  was  signed  after 
this  impeachment  proceeding  was  commenced,  and  dudge 
Black  endeavored  to  get  the  attention  of  the  Pre-idout  to 
the  cl aim.  and  to  have  him  decide  upon  it.  as  I  am  now  in- 
formed and  believe,  though  I  have  no  written  evidence  of 
that  fact,  to  decide  this  claim,  and  urged  it  upon  him  after 
this  Impeachment  commenced,  and  after  Judge  Black  had 
met  some  of  the  other  counsel,  not  myself,  iu  the  council 
chamber  of  the  President 

i  was  not  present  at  that  time,  but  I  have  it  from  the 
lips  of  the  President,  and  I  believe  it  to  be  true,  that  Judge 
Llack  urged  upon  him  the  decision  of  this  claim,  and  his 
answer  was,  that  he  did  not  think  it  a  proper  time  for 
him  to  act  upon  the  claim,  because  Congress  was  in  ees- 
sion,  and  asked  if  it  was  right  and  proper  for  a  vessel  to 
be  sent  down  there  for  any  act  of  public  hostility?  The 
President  of  the  United  States  answered  Judge  Black,  as 
I  am  informed  and  believe,  by  telling  him  that  Congress 
was  in  session,  and  by  asking  him  to  call  upon  Congress  to 
pass  anv  law  that  might  be  uece  sary. 

General  BUTLER  made  a  remark  inaudible  to  the  gal- 
lery. 

Mr.  NELSON— If  the  gentleman  thinks  I  am  carrying 
the  matter  too  far,  I  will  relieve  him  by  saying  I  have  eaid 
as  much  as  I  desire  to  say;  I  n  ill  ask  permission,  when  I 
receive  those  letters,  to  read  them. 

Senator  EDM  UNDS  then  arose  and  asked  that  the  rules 
be  enforced,  saying  that  the  discussion  -'"as  out  of  order. 

Mr.  LOGAN— Mr.  President,  I  would  like  to  say  one 
word.  \ 

Chief  Justice— If  there  is  no  objection  the  gentleman  can 
proceed. 

Mr.  LOGAN— I  merely-  wi-h  to  correct  the  statement  of 
the  counsel  for  the  respondent,  bv  saying  that  he  is  mis- 
taken about  this  letter  having  been  signed,  after  any  of 
the  impeachment  proceediugs  had  been  commenced,  by 
Geueral  Butler  <>r  myself.  I  know  well  when  I  signed. 
I  hope  the  gentleman  >\  ill  make  the  correction. 

Mr.  NELSON.— I  will  say  with  great  pleasure  that  I  had 
no  desigu  to  misrepresent  any  gentleman  concerned  in  the 
case.  In  order  that  the  matter  may  be  decided,  I  may  have 
fallen  into  an  error,  but  my  understanding  was  that  it  was 
utter  the  proceedings  were  commenced,  but  to  obviate  all 
diilicultv  l  will  prodnce  th.»b?tter.  No  matter  whether  I 
am  mistaken  or  not,  I  will  bung  it  iu  fairness  to  the  Senate. 
That  u  all  the  gentleman  can  aak,  I  am  sure. 


Speech  of  Mr.  Kvurts. 

Mr.  EVARTS  then  spoke  as  follows:  — 
Mr.  Chief  Justice  and  Senators:— I  am  sure  that  no  con- 
scientious man  would  wish  to  take  anv  part  in  the  solemn 
'  transactions  which  engage  our  attention  to-day.  unless 
lu  ll  to  it  by  something  not  inconsistent  with  his  obligation 
of  duty.  Even  if  we  Were  at  liberty  to  confine  our  solici- 
tudes within  the  horizon  of  politics ;  even  if  the  interests 
of  the  country  and  of  the  party  in  power,  duty  to  the. 
country  and  duty  to  the  party  in  power,  as  is  sometimes 
the  case,  and  as  public  men  very  easily  persuade  them- 
selves is  or  may  be  the  case  in  any  Juncture,  were  com- 
mensurate and  equivalent,  who  will  provide  a  chart  or 
compass  for  the  wide,  uncertain  eea  which  lies  before  us 
in  the  immediate  future? 

Who  shall  determine  the  currents  which  shall  follow 
from  the  event  of  this  stupendous  political  controversy? 
Who  measure  the  force  and  who  assume  to  control  tho 
storm?  But  it  we  enlarge  the  scope  of  our  responsibilities 
and  of  our  vision,  and  take  in  the  great  subject-  that  have 
been  constantly  pro  ing  on  our  mind,  who  i-  there  so  sa- 
gacious in  human  affairs,  who  so  confident  of  his  capacity, 
who  so  circumspect  of  treading  among  grave  responsibili- 
ties, and  ;o  assured  of  his  circumspection,  who  so  bold  iu 
his  forecast  of  the  future,  and  so  approved  in  his  judg- 
ment, as  to  see  clearly  the  end  of  this  gruat  contest:' 

Let  us  be  sure  then  that  no  man  shall  be  here  as  a  volun- 
teer, or  shall  lift  his  finger  to  jostle  the  stragglers  in  the 
contest  between  the  great  forces  of  our  government,  of 
which  contest  we  are  witnesses,  iu  which  we  take  part, 
and  which  we.  in  our  several  vocations,  are  to  assist  in 
determining  of  the  absolute  and  complete  obligation  which 
convenes  the  Chief  Justice  of  the  United  States  and  the 
Senators  in  the  court,  for  the  trial  of  this  impeachment. 
Of  its  authentic  derivation  from  the  Constitution  there  can 
be  no  doubt ;  so  too  of  the  authority  of  the  honorable  Mana- 
gers and  their  presence,  and  the  attendance  of  the  House 
of  Representatives  itscif,  in  aid  of  their  argument  and  of 
their  appeal. 

There  is  little  doubt  the  President  of  the  United  States 
is  here  in  submission  to  the  same  Constitution,  and  in  obe- 
dience to  it,  and  in  obedience  to  the  duty  which  he  owes 
by  the  obligations  which  he  has  assumed  to  preserve,  pro- 
tect and  defend  the  Constitution.  The  right  of  the  Presi- 
dent to  appear  by  counsel  of  his  choice,  makes  it  as  ch  ar 
under  the  obligation-  of  a  member  of  the  profession,  and 
under  the  dutv  of  a  citizen  of  a  free  State,  who  has  Bworn 
fidelity  to  the  Constitution  and  the  laws,  that  he  shall  at- 
tend upon  his  defense. 

No  man  can  be  familiar  with  the  course  of  the  struggle 
of  law  and  liberty  in  the  world,  without  knowing  that 
the  defense  of  the  accused  becomes  the  trial  of  the  Con- 
stitution, and  the  protection  of  the  common  safety.  It  is 
neither  by  a  careless  nor  capricious  distribution  of 
services  to  the  State,  that  divides  them  among  thoao 
who  manage  political  candidacies,  among  those  who  de- 
fend the  accused,  and  among  those  who,  in  the  Senate, 
determine  the  grave  issues  ot  peace  and  war,  and  all  the 
business  of  the  State.  It  is  from  facts  and  instances  that 
people  are  taught,  their  constitution  and  the  law,  and  it  U 
by  facts  and  instances,  that  these  laws  and  constitutions 
are  upheld  and  Improved. 

Constitutions  are  framed  laws,  established  institutions 
built  up,  and  the  process  of  society  goes  on,  until  at  Length 
by  some  opposing,  some  competing,  some  contending  forces 
in  the  States,  an  individual  is  brought  to  a  point  of  colli- 
sion, and  the  clouds,  surcharged  with  the  great  forces  of 
public  welfare,  burst  over  his  head.  It  is  then  that  he  who 
defends  the  accused,  iu  the  language  of  Cicero,  and  in  open 
recognition  of  the  frequent  instances  in  English  and 
American  history,  is  held  to  a  distinguished  public  duty. 
As  this  duty  has  brought  us  all  here  to  this  august  proce- 
dure, and  has  assigned  to  each  his  nart  iu  it, so  through  -ill 
its  responsibilities  to  the  eud  we  must  surrender  ourselves 
to  its  guidance. 

The  constitutional  procedure  of  impeachment,  in  our 
history  as  a  nation,  has  really  vouched  none  of  the  grave 
interests  that  are  involved  in  the  present  trial.  Starting 
from  the  first  occasion  in  which  it  was  moved,  being 
against  a  member  of  the  Senate,  it  decided  nothing  import- 
ant, politically  or  judicially,  except  that  a  member  of  ti  is 
body  was  not  an  officer  under  the  United  States.  The  next 
trial,  against  Judge  Pickering,  partook  of  no  qualities  ex- 
cept of  personal  delinquency  or  misfortune,  and  it-*  result 
gave  us  nothing  to  be  proud  of,  and  gave  to  the  constitu- 
tional law  no  precedent,  except  that  an  insane  man  may- 
be convicted  of  crime  by  a  party  vote. 

In  the  last  trial,  of  Judge  Humphreys,  there  was  no  de- 
fense, aud  the  matters  of  accusation  were  so  plain  and 
clear  that  it  was  understood  by  the  accused  and  the  accu- 
sers and  the  court  to  be  a  mere  formality.  That  h  aves  us 
no  trials  of  interest  except  those  of  Judge  Chase  and  Judge 
Peck. 

Neither  of  those  ever  went  beyond  the  gravity  of  a  for- 
mal and  solemn  accusation  of  men  holding  dignified,  va- 
luable, eminent  public  judicial  trusts,  and  their  determi- 
nation in  favor  of  the  accused,  leaving  nothing  to  be  illus- 
trated by  their  trials  except  that  even  when  the  matter  in 
imputation  and  under  investigation  is  a  personal  fault,  and 
misconduct  iu  office,  politics  will  force  themselves  into  the 
result. 

What  is  the  question  here?  Why,  Mr.  Chief  Justice 
and  Senators,  all  the  political  power  of  the  United  States 
of  America  is  here;  the  House  of  Representatives  is  here 
as  an  accuser;  the  President  of  the  United  States  is  here 
I  as  the  accused,  and  the  Senate  of  the  United  States  is  hero 
as  the  court  to  try  him,  presided  over  by  the  Chief  Justice, 
under  a  special  constitutional  provision.  These  powers  of 
1  our  government  are  not  here  for  concord  of  action  in  any 
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of  the  duties  assigned  to  the  government  in  the  conduct  of 
the  affairs  of  the  nation,  but  they  are  here  in  a  struggle 
and  contest  as  to  which  one  of  them  shall  be  made  to  bow, 
by  virtue  of  constitutional  authority,  to  the  other. 

Crime  and  violence  have  put  portions  of  our  political 
government  at  some  disadvantage;  the  crime  and  violence 
of  the  Rebellion  has  deprived  this  House  ot  Representa- 
tives and  this  Senate  of  the  full  attendance  of  members, 
which  will  make  up  the  body,  under  the  Constitution  of 
the  United  States,  when  it  shall  have  been  fully  re-estab- 
lished over  the  whole  country :  the  crime  of  violence  and 
of  assassination  has  put  the  Executive  office  in  the  last 
stage  of  constitutional  authority:  there  is  no  constitution- 
allv-elected  successor  of  the  President  of  the  United  States ; 
and  you  have  now  before  you  a  matter  I  shall  call  \-our  at- 
tention to.  not  intending  to  exhibit  here  the  discussion  of 
constitutional  views  and  doctrines,  but  simply  the  result 
to  the  government  and  the  country  which  must  follow  from 
your  judgment. 

If  von  shall  acquit  the  President  of  the  United  States  of 
this  accusation,  all  things  will  be  as  thev  were  before ;  the 
House  of  Representatves  will  retire  to  discharge  its  usual 
duties  in  legislation,  and  you  will  remain  to  act  with  it  in 
those  duties,  and  to  divide  with  the  President  the  other 
associate  duties  of  an  executive  character  which  the  Con- 
stitution has  confided  to  vou. 

The  President,  if  freed  from  this  accusation,  will  occupy 
through  the  constitutional  term  his  place  of  authority, 
and.  whatever  course  of  politics  may  follow,  the  govern- 
ment and  its  Constitution  will  have  received  no  shock; 
but  if  the  President  should  be  condemned,  and  if  by  the 
authority  of  the  Constitution  necessary  to  be  exercised  on 
condemnation,  he  shall  be  removed  from  office,  there  will 
be  no  President  of  the  United  States,  for  that  name  and 
title  is  conceded  by  the  Constitution  to  no  man  who  has 
not  received  the  suffrage  of  the  people  for  the  primarv 
and  alternative  gift  of  that  office. 

A  new  tiling  will  occur,  the  dutie*  of  the  office  will 
attach  to  some  other  officer,  and  be  discharged  by  him 
through  the  term  which  belongs  to  the  first  officer. 

The  presiding  officer  of  the  Senate  will  have  to  add  to 
the  office,  conferred  on  him  by  the  Senate,  the  perform- 
ance of  the  duties  of  President  of  the  United  States,  and 
and  whatever  there  may  be  in  the  course  of  public  affairs, 
it  will  result  from  the  anomalous  situation  which  is  in- 
volved in  the  determination  of  this  case ;  and  therefore, 
you  have  directly  proposed  to  you,  as  a  necessary  result  of 
one  determination,  this  noveltv  in  our  Constitution. 

A  great  nation,  whose  whole  form  of  government,  whose 
whole  scheme  and  theory  of  politics  rests  upon  the  suffra- 
ges of  the  people,  will  be  without  a  President,  and  the 
office  sequestered  will  be  discharged  by  a  member  of  the 
body  whose  judgment  has  sequestered  it.  I  need  not 
direct  your  attention— long  since  called  to  it,  doubtless, 
and  made  more  familiar,  by  your  reflections,  to  you  than 
it  is  to  me— to  the  results  that  will  tollow  from  the  exer- 
cise of  these  duties,  and  you  will  see  at  once  that  the  situa- 
tion, from  circumstances  for  which  no  man  is  responsible, 
is  such  as  to  bring  into  the  gravest  possible  consequences 
the  act  which  you  are  to  perform. 

If  the  President  of  the  United  States,  elected  bv  the 
people,  and  having  standing  behind  him  the  second  officer 
of  the  people's  choice,  were  on  trial,  no  such  disturbance 
or  confusion  of  constitutional  duties,  and  no  such  shock 
upon  the  feelings  and  traditions  of  the  people  would  affect 
us,  but  as  I  have  8  lid,  crime  and  violence,  for  which  none 
of  the  agents  of  the  government  are  responsible,  have, 
brought  us  to  this  situation. 

Now  it  would  seem  that  as  thi3  trial  brings  the  legisla- 
tive power  of  the  government,  confronted  with  the  execu- 
tive authority,  and  its  result  is  to  deprive  the  nation  of  a 
President  of  the  United  States,  and  to  place  the  office  in'the 
Senate,  it  is  a  trial  of  the  Constitution  over  the  head  and  in 
the  person  of  the  Chief  Magistrate  who  now  fills  the  great 
office.  The  forces  of  this  contest  are  gathered  and  this  is 
the  trial  of  the  Constitution,  and  neither  the  dignity  of 
the  great  office  which  he  holds,  nor  anv  personal 
interest  that  may  be  felt  in  one  so  high  in  stati  on, 
nor  the  great  name  and  force  of  this  exercise,  the 
the  House  of  Representatives  speaking  for  all  the  people 
of  the  United  States,  nor  the  august  composition  of  this 
tribunal,  which  brings  together  the  Chief  Justice  of  the 

treat  court  of  the  country  and  the  Senators  who  have 
tales  for  their  constituents— which  recalls  to  us  the  com- 
bined splendors  of  Roman  and  English  jurisprudence  and 
power— not  even  this  spectacle  tonus  any  important  part 
of  the  watchful  solicitude,  with  which  the  poople  of  the 
country  are  gazing  on  this  procedure. 

The  sober  thought  of  the  people  ot  the  country  is  never 
affected  by  pageant,  when  they  cover  real  issues  and  inter- 
ests the  people  are  thinking  on  far  greater  things  than 
these.  Why,  Mr.  Chief  Justice,  it  is  but  a  few  days  since 
the  great  tribunal  in  which  vou  habitually  preside,  where 
tin-  law  speaks  with  authority  for  the  whole  United  States, 
adjourned,  embracing  as  it  does,  the  great  provinces  of 
international  law,  the  great  responsibility  of  judging  be- 
tween the  .States  and  the  General  (Government,  the  con- 
flicting interests  and  passions  belonging  to  our  composite 
system,  and  of  determining  the  limits  of  the  co-ordinate 
branches  of  the  government. 

There  is  one  other  duty  assigned  to  it  in  which  the 
people  of  the  country  feel  a  nearer  and  deeper  interest, 
ft  is  as  the  guardians  of  the  Bill  of  Rights  of  the  Consti- 
tution, as  the  watchful  protectors  of  the  liberties  of  the 
people  against  the  encroachments  of  law  and  government, 
that  the  poople  look  to  the  Supreme  Court  with  the  great- 
est honor  and  greatest  affection.  That  court  having  before 
It  a  subject  touching  the  liberty  of  the  citizens,  finds  tho 
hamstrings  of  its  endeavor  and  of  its  energy  to  iuterpose 


the  power  of  the  Constitution  in  protection  of  the  citizen 
cut  by  the  sharp  edge  of  a  Congress!  >nal  enactment,  and, 
in  its  breast,  carries  awav  from  the  judgment  the  Consti- 
tution and  law,  to  be  determined,  if  ever,  at  some  future 
time  and  under  some  happier  circumstances. 

Now,  in  reference  to  this  matter,  the  people  of  the 
I  nited  States  give  grave  attention.  They  exercise  their 
supervi.-ion  of  the  conduct  of  all  their  agents,  of  whom, 
in  any  form  and  in  any  capacit3%  and  iu  anv  maje-tv, 
they  have  not  yet  learned  to  be  afraid.  The  people  ■  >f  this 
country  have  had  nothing  in  their  experience  of  the  last 
six  vears  to  make  them  fear  anybody,  anybody's  oppres- 
sion, anybody's  encroachment,  anvbodv's  assaults,  any. 
body's  violence,  anybody's  war.  Masters  of  this  country, 
and  masters  of  every  agent  and  agency  in  it,  thev  bow  to 
nothing  but  the  Constitution,  and  they  honor  every  public 
servant  who  bows  to  the  Constitution. 

At  the  same  time,  by  the  action  of  the  same  Congress, 
the  people  see  the  President  of  the  United  States  brought 
as  a  criminal  to  your  bar,  accused  bv  one  branch  of  Con- 
gress, to  be  tried  by  the  other ;  his  office,  as  I  have  said,  to 
be  put  in  commission,  and  an  election  ordered.  Now,  ho 
greatly  mistakes  who  supposes  that  the  attachment  of  the 
people  of  the  United  States  to  the  office  of  President,  and 
the  great  name  and  power  which  represents  them  in  their 
collective  capacity,  in  their  united  power  and  in  their 
combined  interests,  is  less  than  their  attachment  to  any  of 
the  other  departments  of  this  government. 

The  President  is,  in  the  honor  and  in  the  custom  of  the 
the  people  of  the  United  States,  the  Magistrate:  tho 
authority  for  which,  they  have  that  homage,  that  re- 
spect which  belongs  to  the  elective  office.  His  oath  of 
office  is  as  familiar  to  the  people  in  this  country  as  it  is  to 
you,  for  they  have  heard  it  during  the  perilous  period  of 
the  war  from  the  lips  which  they  revered;  and  thev  have 
seen  its  immense  power  under  the  resources  of  this  Con- 
stitution, and  supported  by  their  fidelity  to  maintain  tho 
contest  of  this  government  against  all  our  foes  to  sustain 
the  Constitution  and  laws. 

It  has  been  spoken  ot  here  as  if  the  President's  oath  was 
the  oath  to  discharge  faithfully  the  duties  of  his  office,  and 
as  if  the  principal  duty  of  the  office  was  to  execute  the 
laws  of  Congress ;  but  that  is  not  the  President's  oath. 
That  portion  of  it,  that  is  the  common  oath  of  everybody 
in  authority,  is  to  discharae  the  duties  of  his  office;  but  the 
peculiar  oath  of  the  President,  the  oath  of  the  Constitution, 
is  in  the  larger  portion  of  it  which  makes  him  the  sworn 
preserver,  protector  and  defender  of  the  Constitu- 
tion  itself— that  is  an  office  and  that  is  an  oath 
which  the  people  of  the  United  States  have  intrusted 
to  and  exacted  from  no  other  public  servant  than 
the  President  of  the  United  States,  and  when  thev 
conferred  that  power  and  exacted  that  duty;  they  under- 
stood its  tremendous  responsibility,  the  tremendous  oppo- 
sition which  it  might  encounter,  and  they  understood 
their  duty,  implied  in  the  suffrage  which  had  conferred 
the  authority  and  exacted  the  obligation  to  maintain  him 
in  it  as  against  foreign  aggression,  as  against  domestic 
violence,  as  against  encroachments  from  whatever  quar- 
ter, under  the  guise  of  Congress  or  under  whatever  autho- 
rity upon  the  true  vigor  of  the  Constitution. 

President  Lincoln's  solemn  declaration,  on  which  he 
gained  strength  for  himself,  and  by  which  he  gave  strength 
to  the  people,  "I  have  a  solemn  vow  registered  in  Heavea 
that  I  will  preserve,  protect  and  defend  the  Constitution 
of  the  United  States,"  carried  him  and  carried  the  people 
following  him  through  the  struggles,  the  changes,  the  vicii- 
situdes  of  the  Rebellion,  and  that  vow  as  a  legend  now 
adorns  the  halls  of  legislation  in  more  than  one  State  of 
the  Union. 

This  oath  of  the  President,  this  dutv  of  the  President 
the  people  of  thi3  country  do  not  in  the  least  regard  as  per- 
sonal to  him  ;  but  it  is  an  oath  and  a  duty  assumed  and  to 
be  performed  as  their  representative  in  their  interests  and 
for  their  honor,  and  they  have  determined,  and  will  ad- 
here to  their  determination,  that,  that  oath  shall  not  be 
taken  in  vain.  They  understand  that  the  literal  phrase, 
"to  the  best  of  my  ability,"  which  is  the  modest  form  in 
which  the  President's  obligation  is  assumed,  means  not 
only  the  ability  of  the  President,  but  the  ability  of  the 
country ;  and  most  magnificently  have  the  people  brought 
out  its  recourse  in  aid  of  that  oath  of  President  Lincoln's. 
And  So,  when  the  shock  comes,  not  in  the  form  of  violence, 
of  war,  of  rebellion,  but  of  a  struggle  between  foes  of  this 
government  in  relation  to  constitutional  authority,  tho 
people  of  the  United  States  regard  the  President  as  bound 
to  the  special  fidelity  of  watching  that  all  departments  of 
this  government  obey  the  Constitution,  as  well  as  that  ho 
obeys  it  himself. 

It  gives  him  no  assumption  of  authority  beyond  the 
laws  and  the  Constitution;  but  all  the  authority  and  all 
tho  resources  of  the  laws  and  of  the  Constitution  are 
open  to  him,  and  they  will  see  to  it  that  he,  the  Presi- 
dent of  tho  United  States,  whoever  he  may  be,  in  relation 
to  the  office  and  its  duties,  shall  not  take  this  oath  in  vain, 
if  they  have  the  power  to  maintain  him  in  its  perform- 
ance. That,  indeed,  the  Constitution  is  above  him,  as  it 
is  above  all  of  tho  servants  of  the  people;  as  it  iB  above 
the  people  themselves,  until  their  sovereignty  shall  change 
it  they  do  not  doubt,  and  thus  all  their  servants,  the  Pre- 
sident, the  Congress,  and  whoever  they  may  be,  are 
watched  by  the  people  of  tho  United  States,  in  relation  to 
the  limitation  of  the  Constitution.  Not  disputing  the  regu- 
larity, the  complete  authenticity  the  adequate  authority  of 
this  entire  procedure  of  accusation,  through  trial  and 
down  to  sentence,  tho  people  yet  claim  the  right  to  see 
and  to  know  that  it  is  duty  to  the  Constitution,  observed 
and  followed  throughout,  which  brings  the  result,  what/ 
ever  it  may  bo. 
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Thus  satisfied,  they  adhere  to  the  Constitution,  and 
they  have  no  purpose  to  change  it.  They  are  converts  to 
no  theories  of  Congressional  omnipotence;  understand 
none  of  the  nonsense  of  the  Constitution  being  superior  to 
the  laws,  except  that  the  laws  must  be  obeyed  under  the 
Constitution.  Thev  know  their  government  and  they 
mean  to  maintain  it.  And  when  they  hear  that  this  tre- 
mendous enginery  of  impeachment  and  trial  and  threat- 
ened conviction  or  sentence,  "If  the  laws  and  facts  will 
justify  it,"  has  been  brought  into  play,  that  that  power 
which  has  lain  in  the  Constitution,  like  a  Bword  in  a 
sheath,  is  now  drawn. 

They  wish  to  know  what  the  crime  is  that  the  President 
Is  accused  of.  They  understand  that  treason  aud  bribery 
are  made  offenses :  that  those  who  are  guilty  of  them 
Should  be  brought  into  question  and  deposed.  They  are 
readv  to  believe  that  there  may  be  other  great  crimes  and 
niisdemeauors  touching  the  conduct  of  the  government 
and  the  welfare  of  the  State,  which  may  equally  fall 
within  the  jurisdiction  and  the  duty,  but  they  wish  to 
know  wh.it  the  crimes  are.  They  wish  to  know  whether 
the  President  has  betrayed  our  liberties  or  our  possessions 
to  a  foreign  State.  They  wish  to  know  whether  he  has 
delivered  up  a  fortress  or  surrendered  a  State.  They  wish  to 
know  whether  he  has  made  merchandise  of  the  pu bite  trust 
Ofr  turned  authority  to  private  gain,  and  when  informed 
that  none  of  these  things  are  charged  or  even  declaimed 
about,  they  yet  seek  further  information,  and  they  are 
told  that  he  has  removed  a  member  of  his  Cabinet.  Now, 
the  people  of  this  country  are  so  familiar  with  the  re- 
moval of  members  of  the  Cabinet,  and  of  all  other  persons 
in  authority,  that  that  mere  statement  does  not  strike 
them  as  a  grave  offense,  needing  the  interposition  of  this 
special  jurisdiction.  Removal  from  office  is  not  with  the 
people,  and  especially  those  engaged  in  politics,  a  terror  or 
a  disagreeable  subject. 

Indeed,  it  may  be  said  that  it  makes  a  great  part  of  the 
political  forces  of  the  country ;  that  removal  from  office  is 
a  thing  in  the  Constitution  and  in  the  habit  of  its  adminis- 
tration. I  remember  to  have  heard  it  said  that  an  old  lady 
once  summed  up  an  earnest  defense  of  the  seven  dogmas 
of  Calvinism  by  saying  that  if  you  took  away  her  total  de- 
pravity you  took  away  all  her  religion.  (Laughter.)  Aud 
there  are  a  good  many  people  in  thi3  country  of  whom  it 
may  be  said,  if  you  took  away  removal  from  office,  you 
took  away  all  their  politics.  (Laughter.)  So  that  on  that 
mere  statement  it  doeB  not  strike  them  either  as  an  unpre- 
cedented occurrence  or  aa  one  involving  no  great  danger 
to  the  State. 

Well,  but  how  comes  it  to  be  a  crime  ?  they  inquire. 
Why,  Congress  passed  a  law.  for  the  first  time  in  the  his- 
tory of  the  government,  understood  to  control  this  re- 
moval from  office,  and  provided  that  if  the  President 
should  violate  it  it  should  be  a  crime,  or  rather  a  misde- 
meanor;  and  that  now  he  has  removed,  or  undertaken  to 
remove  a  member  of  his  Cabinet,  and  is  to  be  removed 
himself  for  that  cause.  He  undertook  to  make  an  ad  in- 
terim Secretary  of  War,  and  you  are  to  have  made  for 
you  an  ad  interim  President  in  consequence. 

Now,  that  seems  the  situation.  Was  the  Secretary  re- 
moved, they  inquire.  No,  he  was  not  removed,  he  is  still 
Secretary,  still  in  the  possession  of  the  department.  Was 
force  used,  was  violence  meditated,  attempted,  or  applied? 
No,  it  was  all  on  paper,  and  all  went  no  further  than  mak- 
ing the  official  attitude  out  of  which  a  judgment  of  the 
Supreme  Court  could  be  got,  and  here  Congress  interrupt- 
ing again,  this  great  authority  of  the  government  is  inter- 
posed the  procedure  of  trial  and  impeachment  of  the  Pre- 
sident to  settle  by  its  own  authority  this  question  between 
it  and  the  Executive.  The  people  see  and  the  people  feel 
that  under  this  attitude  of  Congress  there  seems  to  be  a 
claim  of  right  to  the  exercise  of  what  is  supposed  to  be  a 
duty  to  prevent  the  Supreme  Court  of  the  United 
States  from  interposing  the  severe  judgment  in  the 
collisions  of  the  government  and  of  the  laws  affect- 
ing either  the  framework  of  the  government  or  the  liber- 
ties ol  the  citizen,  and  they  are  not  slow  to  understand, 
without  the  aid  of  the  arguments  of  the  honorable  mana- 

fera,  that  it  is  a  question  between  the  omnipotence  of 
Congress  and  the  supremacy  of  the  Constitution  of  the 
Lnited  States.  That  is  an  issue  on  which  the  people 
have  no  doubt.  From  the  beginning  of  their  liberties  they 
have  had  had  a  clear  opinion  lhat  tyranny  was  as  likely 
to  be  exercised  by  the  Parliament  as  by  the  King  or  any 
body  else.  The  honorable  managers  have  directed  your 
notice  to  the  principles  and  the  trials  of  the  American  Revo- 
lution as  having  shows]  a  determination  to  overthrow 
the  tyranny  of  the  king,  and  they  told  us  that  this  people 
will  not  bend  their  necks  to  the  usurpations  of  the  Presi- 
dent. The  people  will  not  bend  their  necks  to  the  usurpa- 
tions of  anybody.  But  they  know  that  their  fathers  went 
to  war  against  the  tyranny  of  Parliament,  and  that,  under 
the  necessity  of  tinall v  securing  their  liberties,  they  severed 
their  connections  with  the  mother  country.  If  auv  honor- 
able member  of  either  house  will  peruse  the  work  in  the 
convention  which  framed  the  Constitution  of  the  Uuiied 
States,  he  will  discover  that,  of  all  the  powers  which  might 
grow  up,  the  tyranny  of  Congress  was  more  provided 
against  than  any  other  extravagance  which  the  workings 
of  our  government  might  be  supposed  possible  to  produce. 

Our  people,  then,  are  unwilling  that  our  government 
should  be  changed.  They  are  unwilling  that  the  doctrine 
of  Congressional  supremacy  should  be  fixed.  They  are 
unwilling  that  any  department  shall  grow  too  strong  or 
Bh.aH  claim  to  be  too  strong  for  the  restraints  of  the  Con- 
stitution. And  if  men  are  wise  they  will  attend  to  what 
was  sagaciously  said  by  an  English  Btatesman.  which,  if 
obeyed  in  England,  might  have  saved  great  political 
shocks,  and  which  is  true  for  our  guidance  and  for  the 
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adoption  by  our  people  now  as  it  was  then  for  the  people 
of  England.  Said  Lord  Bacon  to  Buckingham,  the  arbi- 
trary minister  of  James  I.:— "So  far  as  it  may  be  in  you. 
let  no  arbitrarv  power  be  inaugurated.  The  people  of 
this  kingdom  love  the  laws  thereof,  and  nothing  will 
oblige  them  more  than  a  confidence  in  the  free  enjoyment 
of  them." 

What  the  nobles  once  said  in  Parliament,  volumiix  leges 
A nylia  mut ari,  is  imprinted  in  the  hearts  of  all  the  peo- 
ple, and  in  the  hands  of  all  the  people  of  this  country.  The 
supremacy  of  the  Constitution,  aud  obedience  to  it,  are  im- 
printed. Whatever  progress  n«w  ideas  of  parliamentary 
government  instead  of  executive  authority  dependent  on 
the  direct  suffrage  of  the  people,  mav  have  made  with 
prophets  and  with  statesmen,  it  has  made  n<>  advanco 
whatever  in  the  hearts  or  in  the  heads  of  the  people  of  this 
country 

Now.  I  know  there  are  a  good  many  people  who  believe 
that  a  written  Constitution  for  this  countrv,  as  for  every 
other  nation,  is  only  for  the  nascent  state,  and  not  for  the 
prime  aud  vigor  of  manhood.  I  know  that  it  is  spoken  of 
as  swathing  bands,  which  may  support  and  strensthen  the 
puny  limbs  of  infancy,  but  which  shame  and  encumber 
the  maturity  of  vigor.  This  I  knaw,  and  iu  either  House 
I  imagine  sentiments  of  that  kind  have  been  held  during 
the  debates  of  the  past  two  Congresses. 

But  that  is  not  the  feeling  or  judgment  of  the  people, 
and  tin-  is  in  their  eyes,  in  the  eyes  of  foreign  nations, 
and  in  the  eyes  of  the  enlightened  thinkers,  a  trial  of  die 
Constitution  not  merely  in  that  inferior  pense  of  a  deter- 
mination whether  its  powers  accorded  to  one  branch  or 
other  of  the  government  have  this  or  that  scope,  impres- 
pion  and  force,  but  whether  a  government  of  a  written 
Constitution  can  maintain  itself  in  the  forces  prescribed 
and  attributed  to  its  various  departments,  or  whether  the 
immense  passions  of  a  wealthy  and  powerful  and  populous 
nation  will  force  asunder  all  the  bonds  of  the  Constitution, 
and  whether  in  a  struggle  of  strength  and  wealth  the  natu- 
ral forces,  uncurbed  by  the  supreme  reason  of  the  State, 
w  ill  determine  the  success  of  one  and  the  subjection  of  the 
other. 

Now,  Senators,  let  us  see  to  it  that  in  this  trial  and  in  this 
controversy,  that  we  understand  nil.,  is  its  extent  and 
what  is  to  be  determined.  Let  us  see  to  it  that  we  r>lay 
our  part  as  it  should  be  played,  from  the  motives  and  in- 
terests which  should  control  statesmen  and  judges.  If  it 
be  that  the  guardian  of  liberty  is  at  last  to  loosen  her  zone, 
and  her  stern  monitor,  law,  debauched  and  drunken  with 
that  new  wine  of  opinion  which  is  crushed  daily  from  ten 
thousand  presses  throughout  this  land,  is  to  ignore  its  guar- 
dianship, iet  us  at  least  be  found  among  those  who,  with 
averted  eye  and  reverend  step  backward,  seek  to  veil  the 
shameless' rivalry,  and  not  with  those  who  exult  and  jeer 
at  its  success. 

Let  us  so  act  as  that  what  we  do,  and  what  we  propose, 
and  what  we  wish,  shall  be  to  build  up  the  States,  to  give 
new  stability  to  the  forces  of  the  government,  and  curb  the 
rash  passions  of  the  people.  Thus  acting,  doubt  not  that 
the  result  shall  be  in  accord  with  those  high  aspirations, 
and  those  noble  impulses,  and  those  exalted  views.  Aud 
whether  or  no  the  forces  of  this  government  shall  feel  the 
shock  of  this  special  jurisdiction,  in  obedience  to  law,  to 
evidence,  to  justice,  to  duty,  you  will  have  built  up  the  go- 
vernment, amplified  its  authority,  and  taught  the  people 
renewed  homage  to  all  branches  of  it 

And  this  brings  me,  Mr.  Chief  Justice  and  Senators,  to 
an  inquiry  as  to  a  theory  of  this  case,  which  was  discussed 
with  emphasis,  with  force,  and  with  learning,  and  that  is. 
whether  this  is  a  court?  I  must  admit  that  I  have  heard 
defenders  argue  that  they  were  coram  jwn  judice,  before 
somebody  who  was  not  a  judge,  but  I  never  yet  heard, 
until  now,  of  a  plaintiff  or  a  prosecutor  coming  in  and 
arguing  that  there  was  not  any  court,  that  this  case  was 
coram  non  judice. 

Nobody  is  wiser  than  the  intrepid  manager  who  as- 
sumed the  first  assault  on  this  court,  and  he  knew  the 
only  way  he  could  prevent  his  case  from  being  turned  out 
of  court  was  to  turn  the  court  out  of  his  case.  (Laughter.  ^ 
the  expedient  succeeds,  his  wisdom  may  be  justilied,  I 
think,  and  yet  it  will  be  a  noveltv.  Now,  it  is  said  there 
is  no  word  in  the  Constitution  which  gives  the  slightest 
coloring  to  the  ida  that  this  is  a  court,  except  that  in  this 
case  the  Chief  Justice  must  preside.  So  that  the  Chief  Jus- 
tice's gown  lis  the  onlv  shred  or  patch  of  justice  that 
there  is  within  these  halls.  But  it  is  only  accidentally 
that  that  is  here,  owing  to  the  character  of  the  inculpated 
defender. 

This,  we  are  told,  is  a  Senate  to  hold  an  inqftct  of  office 
on  Andrew  Johnson.  But  we  have  not  observed  iu  your 
ruleB  that  each  Senator  is  to  rise  in  his  place,  and  say  : — 
"Office  found,"  or  "office  not  found."  Probably  every 
Senator  does  not  expect  to  find  it.  [Laughter.]  Your 
rules,  your  Constitution,  your  habit,  your  etiquette,  all 
assume  that  there  is  a  procedure  here  of  judicial  nature, 
and  we  found  out  finall}'  on  our  side  of  the  controversy 
that  it  was  so  much  of  a  court  at  leaHt  that  you  could  not 
put  a  leading  question,  and  that  is  about  the  extreme 
exercise  of  the  character  of  a  court  which  we  always  ha- 
bitually discover. 

Now  the  Constitution,  as  has  been  pointed  out  to  you, 
makes  this  a  court.  It  makes  this  a  trial,  and  it  assigns  a 
judgment ;  it  accords  a  power  of  punishment  to  its  proce. 
dure,  and  it  provides  that  a  jury  in  all  judicial  proceed- 
ings of  a  criminal  nature  shall  be  necessarv,  except  in  thia 
court  and  under  this  form  of  procedure.  We  must  assume, 
then,  that  so  far  as  words  go.  it  is  a  court,  and  nothing  but 
a  court.  But  it  is  a  question,  as  the  honorable  manager 
says,  of  substance  and  not  of  form,  and  he  concedes  that 
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if  it  be  a  count,  you  must  find  upon  evidence  something  to 
make  out  the  guilt  of  the  offender  to  secure  a  judgment. 

He  argues  against  its  being  a  court,  not  from  anv  nice 
criticism  of  words,  but,  as  he  expresses  it,  for  the  sub- 
stance. He  has  endeavored  by  many  references,  and  by 
an  interesting  and  learned  brief  appended  to  hi3  opening 
speech,  of  English  precedents  and  authorities  to  show  that 
it  is  almost  anything  but  a  court.  But.  perhaps,  during  the 
hundreds  of  years  in  which  the  instrument  of  impeachment 
was  used  as  a  political  engine,  if  you  look  only  to  the 
judgments  and  the  reasons  of  the  judgments  you  would 
not  think  it  was  really  a  very  judicial  proceeding,  but  that 
through  all  English  history  it  was  a  proceeding  in  a  court 
controlled  by  the  rules  of  a  court,  as  a  coart  cannot  be 
doubted. 

Indeed,  as  we  all  know,  though  the  learned  manager  has 
not  insisted  upon  it.  the  trial,  under  the  peculiar  procedure 
and  jurisdiction  of  impeachment  in  the  House  of  Lords, 
was  a  part  of  the  general  jurisdiction  of  the  House  of 
Lords,  as  the  great  court  of  the  Kingdom  in  all  matters, 
civil  and  criminal.  One  of  the  favorite  titles  of  the  lords 
of  Parliament  in  these  early  days  was  judges  of  Parlia- 
ment; and  now  the  House  of  Lords  in  England  is  the  su- 
preme court  of  that  country  as  distinctly  as  ever  the  great 
tribunal  of  that  name  is  in  this  country.  But  one  page 
of  British  sound  authority  will  put  to  flight  all  those 
dreamy,  misty  notions  about  a  law  and  a  procedure  of 
Parliament  in  this  country  and  in  this  trial  that  is  to  su- 
persede the  Constitution  and  the  laws  of  our  country.  And 
now  I  will  show  you  what  Lord  Thurlow  thought  of  that 
suggestion,  as  prevalent  or  expected  to  prevail  in  England 
iu  the  trial  of  Warren  Hastings.  Lord  Thurlow  said  :— 
"My  lords,  with  reference  to  the  laws  and  usages  of  Par- 
liament, I  utterly  disclaim  all  Knowledge  of  such  laws; 
they  have  no  existence.  True,  it  is,  in  times  of  despotism 
and  popular  fury,  when  they  impeached  an  individual 
and  wished  to  crush  him  by  the  strong  hand  of  power,  of 
tumult  or  of  violence,  the  laws  and  usages  of  Parliament 
were  arretted  in  order  to  justify  the  most  iniquitous  or 
atrocious  acts;  but  in  these  days  of  light  and  of  constitu- 
tional government,  I  trust  that  no  man  will  be  tried  ex- 
cept by  the  law  of  the  land,  a  system  admirably  calcu- 
lated to  protect  innocence,  and  to  punish  crime/'  And 
after  showing  that  in  all  the]State  trials  under  the  Stuart 
reign,  and  even  down  to  that  of  Sacheverell,  were  to  be 
found  the  strongest  marks  of  tyranny,  oppression,  and 
injustice,  lord  Thurlow  continued.:— 

"I  trust  your  lordships  will  not  depart  from  the  recog- 
nized established  law  of  the  land.  The  Commons  may 
impeach.  Your  lordships  are  to  try  the  case,  and  the 
same  rule3  of  evidence,  and  the  same  legal  forms  that  ob- 
tain in  courts  of  law  will,  I  am  confident,  be  observed  in 
this  Assembly." 

But  the  learned  manager  did  not  tell  us  what  this  was 
if  it  was  not  a  court.  It  is  true,  he  said  it  was  a  Senate, 
but  that  conveys  no  idea.  It  is  not  a  Senate  conducting 
legislative  business ;  it  is  not  a  Senate  acting  on  executive 
business ;  ii  is  not  a  Senate  acting  in  Congress  on  political 
force? ;  and  the  question  remains,  If  it  is  not  a  Senate, 
what  is  it?  If  this  is  not  an  altar  of  justice;  what  is  it  if 
we  are  not  all  ministers  of  justice  here  to  feel  its  sacred 
flame?  What  is  the  altar,  and  what  is  it  that  we  do  here 
about  it?  It  is  an  altar  of  sacrifice,  if  it  is  not  an  altar  of 
juetice,  and  to  what  divinity  is  that  altar  erected  but  to 
to  the  divinity  of  partv  hate  and  party  rage. 

What,  then,  is  the  altar  about  which  you  are  to  minister? 
Now,  our  learned  managers,  representing  the  House  of 
Representatives  do  not  seem  to  have  been  at  all  at  pains 
to  conceal  the  party  spirit  and  the  party  hate  which  dis- 
played itself  in  the  haste,  record,  and  maintenance  of  this 
impeachment;  and  to  show  you  what  progress  we  may 
make  in  the  course  of  thirty  years  in  the  true  idea  of  tho 
Constitution  and  of  the  nature  of  impeachment,  let  me 
read  to  yon  what  the  managers  of  the  impeachment  of 
Judge  Peck  had  to  say  in  that  behalf.  The  managers  on 
that  occasion  consisted  of  Judge  Ambrose  Spencer,  of 
New  York  ;  Mr.  Henry  A.  Stories,  of  New  York ;  Mr.  Mc- 
D  iff  and  Mr.  Pinckney,  of  South  Carolina,  and  Mr.  Wick- 
liffb,  of  Kentucky,  a  pretty  solid  body  of  managers. 

Ambrose  Spencer,  as  stern  a  politician  as  he  was  an  up- 
right judge,  upon  the  case,  let  me  ask  attention  to  what  he 
said.  "There  is,  however,"  said  he,  "one  cheering  and 
consolatory  reflection— the  House  of  Representatives,  after 
a  patient  and  full  examination,  came  to  the  result  to  im- 
peach Judge  Peck  by  a  very  large  majority,  and  the  re- 
cord will  show  the  absence  of  all  party  feeling.  Could  I 
believe  that  that  appeal  for  influence  had  mingled  itself 
with  a  predominating  power  in  that  vote,  no  earthly  con- 
sideration could  prevail  over  me  as  one  of  the  prosecutors 
of  this  impeachment.  I  have  no  words  to  express  the  ab- 
horrence of  my  soul  at  the  indulgence  of  such  unhallowed 
feeling  upon  such  a  solemn  procedure." 

Now,  Mr.  Manager  Butler  talked  to  yon  many  hours. 
Did  he  sav  anything  wiser  or  juster  or  safer  for  the  repub- 
lic than  that.  Judge  Spencer  knew  what  it  was  to  be  a 
judge  as  well  as  a  politician  for  twenty  years.  While  on 
tho  oench  in  New  York,  a  great  judicial  light  in  the  com- 
mon law  jurisprudence  of  that  State,  he  was  the  head  and 
■leader  of  a  political  party,  and  earnest  and  unfiinchine  in 
support  of  its  measures  and  its  discipline,  and  yet  no  law- 
yer, no  suitor,  no  critic,  ever  ventured  to  say,  to  think,  or 
to  feel  that  Judge  Spencer,  on  the  bench,  was  the  poli- 
tician, or  carried  any  trait  or  trace  of  party  feeling  on  it. 

Judge  Spencer  was  a  politician.  In  the  House  of  Repre- 
sentatives Judge  Spencer,  in  the  management  of  an  im- 
peachment, coiild  oulv  say  that,  if  party  feeling  mingled  in 
it,  ho  would  have  nothing  to  do  with  it;  from  his  soul  he  ab- 
horred it  in  reference  to  so  solemn  a  procedure.  Yes,  in- 
deed, this  divinity  of  party  hate,  when  it  poBcoases  a  in.u, 


throws  him  now  into  the  fire  and  now  into  the  water, 
and  he  is  unsuitable  to  be  a  judge  until  he  can  come 
again  clothed  and  in  his  right  mind.  But,  to  come  down  to 
the  words  of  our  English  history  and  experience,  if  this  i8 
not  a  court  it  is  a  scaffold  as  the  honorable  manager  (Mr. 
Stevens)  yesterday  told  you.  Each  of  vou  brandishes 
now,  according  to  him,  a  cord  and  axe,  having  tried  the 
offender  on  the  night  of  the  21st  of  February  last.  Now,  I 
would  not  introduce  those  bold  words  which  should  make 
this  a  scaffold  in  the  eyes  of  the  people  of  the  country,  and 
that  should  make  your  headsmen  brandish  your  acts.  The 
honorable  manager  has  done  so,  and  I  have  no  difficulty 
in  saying  to  you  that  if  you  are  not  a  court,  then  you  are 
that  which  he  describes,  and  nothing  else. 

Is  it  true,  that  on  the  21st  of  February,  for  a  crime  com- 
mitted by  the  President  at  midday  of  that  day,  and  on  im- 
peachment already  moving  forward  to  this  Chamber  from 
the  House  of  Representatives,  you  did  hold  a  court  and 
did  condemn  him?  If  bo,  then  you  are  here  vindicating 
about  the  scaffold  of  execution,  and  the  part  which  you 
are  to  play  is  only  the  part  assigned  you  by  the  honorable 
manager,  and  he  warned  you  to  hold  true  fealty  to  your 
own  judgment,  and  not  to  blanch  at  the  sight  of  blood. 
Now,  to  what  end  is  this  precedent  offered?  To  expel 
from  this  tribunal  all  ideas  of  a  court  and  of  justice?  What 
is  it  but  a  bold,  reckless,  rash  and  foolish  avowal  that  if  it 
be  a  court,  there  is  no  case  here  which,  upon  judicial  rea- 
son, or  judicial  scrutiny,  or  judicial  weighing  aud  balanc- 
ing of  facts  and  of  law,  could  result  in  a  judgment. 

Alas!  to  what  ends  are  the  wicdom  and  the  courage  of 
civil  prudence  and  the  knowledge  of  historv  which  our 
ancestors  brought  to  the  framing  of  the  Constitution?  Of 
what  service  those  wise,  those  honest  framers  of  the  Con- 
stitution on  ex  post  facto  laws  and  bills  of  attainder?  What 
is  a  bill  of  attainder?  What  is  a  bill  of  pains  and  penal- 
ties in  the  experience,  the  learning  of  English  jurispru- 
dence and  Parliamentary  historv?  Why,  it  is  a  proceed- 
ing by  a  Legislature  a3  a  Legislature— an  act.  trial,  sen- 
tence and  punishment  all  in  one.  Certainly,  if  you  do  not 
sit  under  the  law  to  examine  evidence,  to  be  impartial, 
and  to  regard  it  as  a  question  of  personal  guilt,  to  be  fol- 
lowed bv  personal  punishment  and  personal  consequence 
to  the  alleged  delinquent. 

The  counsel  and  the  wisdom  of  our  fathers  all  pass  for 
nothing  now.  Our  ancestors  were  brave  and  wise,  but 
they  were  not  indifferent  to  the  dangers  which  attended 
this  tribunal.  Thev  had  no  resources  where  they  could  so 
well  fix  this  necessary  duty  in  a  free  government,  to  ser- 
vants amenable  to  public  justice  unless  they  devolved  it 
on  the  Senate.  But  let  me  show  you  within  the  brief  com- 
pass of  the  debate  as  it  appears  on  the  journal  of  the  con- 
vention which  framed  the  Constitution,  how  the  fears 
and  the  doubts  predominated.  Mr.  Madison  objected  to 
the  trial  of  the  President  by  the  Senate,  and  especially  as 
he  wa3  to  be  impeached  by  the  other  branch  of  the  Legis- 
lature, and  for  any  act  which  might  be  called  a  misde- 
meanor. The  President,  under  these  circumstances,  was 
made,  improperly,  dependent  upon  Congress.  He  would 
piefer  the  Supreme  Court  for  the  trial  of  impeachment,  or 
rather  a  tribunal  of  which  that  might  form  a  part. 

Mr.  Gouverneur  Morris  thought  that  no  other  tribunal 
than  the  Senate  could  be  truetcd.  The  Supreme  Court  was 
too  few  in  number,  and  might  be  warped  or  corrupted.  Hi 
was  against  the  dependen  e  of  the  executive  on  the  legis- 
lature, considering  legislative  tyranny  the  greatest  danger 
to  be  apprehended ;  but  there  could  be  no  danger  that  what 
the  Senate  would  say  on  a  trial,  on  their  oaths,  that  the 
President  was  guilty  of  crimes  of  facts,  especially  as  in  four 
vears  he  could  be  turned  out.  That  was  Gouverneur  Mor- 
ris's wisdom  as  to  the  extent  to  which  the  Senate  might  be 
trusted  under  the  sanction  and  the  obligations  of  their 
judicial  oaths. 

But  Mr.  Pinckney  disapproved  of  making  the  Senate  a 
Court  of  Impeachment,  as  rendering  the  President  too 
dependent  on  the  Legislature.  If  he  opposes  a  primary 
law  the  two  Houses  would  combine  against  him,  and. 
under  the  influence  of  hate  and  faction,  throw  him  out  of 
office.  Now,  there  is  the  sum  and  substance  of  the  wisdom 
which  our  ancestors  could  bring  to  this  subject,  as  to 
whether  this  was  to  be  a  court.  Is  w  undoubtedly  a  very 
great  burden,  and  a  very  exhaustive  test  on  a  political 
body,  to  turn  it  into  a  court  for  the  trial  of  an  Executive. 

I  may  hereafter  point  out  to  you  the  very  peculiar,  the 
very  comprehensive  and  aggressive  concurrence  and  com- 
bination of  circumstances  combined  in  this  trial,  which 
require  of  you  to  brace  yourselves  on  all  the  virtue  that 
belongs  to  you,  and  to  hold  on  to  that  oath  for  the  Divine 
aid  which  may  support  you  under  these  most  extreme 
tests  of  human  conduct  to  which  our  Constitution  subjects 
you. 

Now,  what  does  the  Constitution  do  for  us?  A  few  little 
words,  that  is  all.  Trnth,  justice,  oath,  duty;  and  what 
does  the  whole  scope  of  our  moral  nature,  and  what  sup- 
port we  may  hope  for,  higher  and  extend  to  in  any  of  our 
affairs  of  life  than  this.  Truth,  justice,  oath,  duty  are  the 
ideas  which  the  Constitution  has  forced  upon  your  bouIs 
to-day.  .  ■ 

You  receive  them,  or  you  neglect  them;  whichever  way 
you  turn  you  cannot  be  the  same  men  afterwards  that  you 
were;  accept  them,  embrace,  obev,  and  you  are  noble,  and 
stronger,  and  better.  Spurn  and  reject  them,  and  yon  arc 
worse,  and  baser,  and  weaker,  and  wickeder  than  before. 
It  is  this,  that  a  free  government  must  be  always  held  to 
the  power  of  duty,  to  the  maintenance  of  its  authority, 
and  to  the  prevalence  of  its  own  strength  for  its  perpetual 
existence.  They  are  little  words,  but  they  have  a  great 
power.  Truth  is  to  the  moral  world  what  gravitation 
U  to  tho  material  world.  It  is  the  principle'  on  which 
it  is  established  and  coheres.  The  adaptation  of  truth 
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to  the  affairs  of  men  ia  in  human  life  what  the 
mechanism  of  the  heavens  is  to  the  principle  which  sus- 
tains the  forces  of  the  globe,  duty  is  acceptance  of  obedi- 
ence to  those  ideas,  and  this  once  gained  secures  the  ope- 
ration that  was  intended.  When,  then,  you  have  been 
submissive  to  that  oath,  that  faith  among  men  which,  as 
Burke  6avs,  holds  the  moral  elements  of  the  world  to- 

f ether,  and  that  faith  in  God  which  binds  the  world  to 
lis  throne,  subdues  you  to  the  service  of  truth  and  jus- 
tice. The  purity  of  the  family  and  the  sanctity  of  justice 
have  ever  been  cared  for  and  will  ever  be  cared  for  by  the 
ever-living  guardian  of  human  rights  and  interests,  who 
does  not  neglect  what  is  essential  to  the  preservation  of 
the  human  race  and  its  advance. 

The  faries  in  old  mvthology  had  charge  of  the  sanctity  of 
an  oath.  The  imaginations  of  the  prophets  of  the  world 
have  sanctitied  the  solemnity  of  an  oath,  and  have  peopled 
the  places  of  punishment  with  oath-breakers.  All  the  tor- 
tures and  torments  of  history  are  applied  to  public  ser- 
vants, who,  in  betrayal  of  sworn  trusts,  have  disobeyed 
this  high,  this  necessitous  obligation,  without  which  the 
whole  fabric  of  society  falls  into  pieces.  Now,  I  do  not 
know  why  or  how  it  is  that  we  are  so  constituted,  but  bo  it 
is— the  moral  world  has  it  laws  as  well  as  the  material 
world -why  a  point  of  steel  lifted  over  a  temple  or  hut 
phould  draw  the  thunderbolt  and  speed  it  safely  into  the 
ground. 

I  know  not  how,  in  our  moral  constitution,  an  oath  lifted 
to  Heaven  can  draw  from  the  great  Bwollen  cloud  of  pas- 
sion, and  of  interest,  and  of  hate,  its  charge;  I  know  not, 
but  so  it  is,  and  be  sure  that  loud  and  long  as  these  honora- 
ble managers  mav  talk,  although  they  speak  in  th  e  voice  of 
all  the  people  of  the  United  States,  with  their  bold  persua- 
sions, that  j-ou  shall  not  obey  a  judicial  oath,  I  can  bring 
acaiu^t  it  but  a  single  sentence  and  a  single  voice,  but  that 
sentence  is  a  commandment  and  that  voice  speaks  with 
awe :— "Thou  shalt  not  take  the  name  of  the  Lord  thy 
God  in  vain,  for  the  Lord  will  not  hold  him  guiltless  that 
taketh  His  name  in  vain." 

The  moth  may  consume  the  ermine  of  that  Supreme 
Court  whose  robes  you  weas,  rust  may  corrode,  Senators, 
the  centre  of  your  power,  nay,  Messrs.  managers,  time 
even  shall  devour  the  people  whose  presence,  beating 
against  the  door  of  their  Senate,  you  so  much  love  to  taunt 
and  menace,  but  as  to  the  word  which  I  have  spoken 
hen  vcu  and  earth  may  pass  away,  but  no  jot  or  title  of  it 
will  fail. 

At  this  point  Mr.  Evarts  yielded  to  a  motion  to  adjourn, 
and  the  court,  at  4)$,  adjourned  until  12  o'clock  to-morrow. 


PROCEEDINGS  OF  WEDNESDAY,  APRIL  29. 


The  conrt  was  opened  in  due  form.  Despite  the  un- 
favorable weather,  the  desire  to  hear  Mr.  Evarta  had 
filled  the  galleries  at  an  earlier  hour  than  usual. 

Mr.  Nelson's  Challenge. 

Mr.  SUMNER  submitted  an  order  reciting  that  Mr. 
Nelson,  of  the  counsel  for  the  President,  having  used 
disorderly  words  directed  to  oue  of  the  managers, 
namely :— "  So  far  as  any  questions  that  the  gentleman 
desires  to  make  of  a  personal  character  with  me  is 
concerned,  this  is  not  the  place  to  make  them.  Let  him 
mike  it  elsewhere,  if  he  desires  to  do  it;"  and  that 
language  being  discreditable  to  these  proceedings,  and 
apparently  intended  to  provoke  a  duel,  therefore  that 
gentleman  justly  deserves  the  disapprobation  of  the 
Senate. 

Mr.  NELSON— Mr.  Chief  Justice  and  Senators- 
Mr.  SUMNER— I  must  object  unless  it  is  in  direct 

explanation. 
Mr.  NELSON— All  I  derire  to  say  this  morning- 
Mr.  SHERMAN— I  object  to  the  consideration  of  the 

order. 

Mr.  NELSON— All  that  I  desire  to  do  is  to  read  the 
letters  as  I  suggested  to  the  Senate  on  yesterday. 

The  Chief  Justice— The  order  offered  by  the  Sena- 
tor from  Massachusetts  is  not  before  the  Senate  if  ob- 
jected to. 

Mr.  BUTLER— I  trust,  so  far  as  I  am  concerned, 
that  on  anything  that  arose  yesterday— any  language 
toward  me— no  further  action  will  be  taken.  As  to  the 
reading  of  the  letters,  I  object  to  them  until  they  can 
be  proved. 


Mr.  JOHNSON— I  move  to  lay  the  resolntion  of- 
fered bv  the  Senator  from  Massachusetts  on  the  table. 

The  Chief  Justice -It  is  not  before  the  Senate. 

Mr.  NELSON  again  endeavored  to  get  the  attention 
of  the  Senate. 

Mr.  SUMNER— I  must  object  to  any  person  pro- 
ceeding who  has  used  the  language  in  this  Chamber 
used  by  that  gentleman. 

The  Chief  Justice— The  Chief  JuBtice  thinks  the 
Senate  can  undoubtedly  give  leave  to  the  counsel  to 
proceed  if  they  see  fit.  If  any  objection  is  made,  the 
question  must  be  submitted  to  the  Senate. 

Mr.  TRUMBULL— After  what  has  occurred,  and 
the  statement  having  been  received  from  them,  I 
think  it  is  proper  that  the  counsel  should  also  have 
permission  co  make  a  statement  in  explanation,  and 
I  move  that  he  have  leave. 

Mr.  SUMNER— I  wish  to  understand  the  motion 
made  by  the  Senator  from  Illinois.  Is  it  that  the 
counsel  have  leave  to  explaiu  his  language  of  yes- 
terday? 

Mr.  JOtiNSON— Debate  is  not  in  order. 

The  Chief  Justice— No  debate  is  in  order. 

Mr.  TRUMBULL— My  motion  is,  that  he  have  leave 
to  make  his  explanation.  Inasmuch  as  one  of  the 
managers  has  made  an  explanation,  I  think  it  due  to 
the  counsel. 

The  motion  was  docided  in  the  affirmative  without 
a  division. 

Apology. 

Mr.  NELSON— Mr.  Chief  Justice  and  Senators,  I  hope 
you  will  allow  me  before  I  make  an  explanation  to  Bay  a 
single  word  in  answer  to  the  resolution  of  the  Senator.  My 
remarks  were  made  in  the  heat  of  what  I  esteemed  to  be 
very  great  provocation.  I  intended  no  offense  to  the  Se- 
nate in  what  I  said,  and  if  anything  is  to  be  done  with  the 
resolution,  I  trust  the  Senate  will  permit  me  to  defend  my- 
self against  the  imputation.  As  the  honorable  managers 
desire  that  this  thing  should  end  here,  however,  I  meet  it 
in  the  same  way.  So  far  as  I  ain  concerned  I  have  nothing 
more  to  say  of  a  personal  nature.  I  will  read  the  letter*  as 
part  of  my  explanation. 

Senator  HOWE  and  others  objected. 

The  Disputed  Letters. 

The  Chief  Justice— The  Chief  Justice  is  of  the  impres- 
sion that  the  leave  does  not  extend  to  the  reading  ot  the 
letters.  If  any  Senator  makes  the  motion  it  can  be  done. 

Senator  DAVIS— I  rise  to  a  point  of  order.  After  the 
Senate  has  permitted  one  of  the  counsel  to  make  :m  expla- 
nation, I  make  the  question  whether  a  manager  has  any 
right  to  interpose  an  objection?  I  think  a  Senator  may 
have  such  right,  but  I  deny  that  the  manager  has  any 
such  right. 

The  Chief  Justice— The  Chief  Justice  understood  the 
motion  of  the  Senator  from  Illinois,  Mr.  Trumbull,  to  be 
confined  to  an  explanation  of  the  personal  matter  which 
arose  yesterday,  and  ad  it  did  not  extend  to  the  reading  of 
the  letters,  it  is  a  question  to  be  submitted  to  the  Senate , 
leave  can  be  given  if  the  Senate  sees  fit. 

Senator  HOWARD— I  beg  leave  respectfully  to  object  to 
the  reading  of  the  letters  proposed  to  be  read  by  the 
counsel. 

The  Chief  Justice— No  debate  is  in  order. 

Senator  HOWARD— I  raise  an  objection  to  the  letters 
being  read  until  after  they  have  been  submitted  to  the 
manage  rs  for  examination. 

Senator  HENDRICKS— I  move  that  the  counsel  be  al- 
lowed to  read  so  much  of  the  letters  as  will  show  what 
dfltc  they  t)€&r 

Senator  TIPTON— I  call  for  the  regular  order  of  of  the 
morning,  the  defense  of  the  President. 

The  Chief  Justice— The  regular  order  is  the  motion  of  the 
the  Senator  from  Indiana,  Air  Hendricks. 

Senator  HOWE  called  for  a  restatement  of  the  motion. 

Senator  HENDRICKS— The  motion  I  made  is,  that  the 
attorneys  for  the  President  be  allowed  to  read  so  much  of 
the  letter  as  will  show  its  date  and  the  place  at  which  it 
was  written. 

The  motion  was  agreed  to. 

Mr.  NELSON— The  first  letter  to  which  I  albid  d  is 
the  letter  bearing  date  March  9th,  1868,  addressed  by  Lcuj. 
F.  Butler  to  Col.  J.  W.  Shaffer,  Washington,  D.  C. 

Senator  JOHNSON— Is  that  the  original  letter,  or  a  copy? 

Mr.  NELSON— I  understand  it  to  be  an  original  let- 
ter. My  understanding  is  tha  these  are  the  genuine  sig- 
natures of  Benj.  F.  Butler,  Mr.  Logan  and  Mr.  Garfield.  I 
am  not  acquainted  with  the  handwriting  and  only  weak 
from  information.  Tho  Senate  will  allow  me  to  read  it. 
It  is  a  very  short  one.  I  do  not  mean- 
Senators  HOWARD  and  HOWE  objected. 

The  Chiet  Justice— The  counsel  cannot  read  it  under 
the  order  made. 

Mr.  NELSON— The  fact  that  I  want  to  call  attention  to. 
is  that  this  letter  on  the  caption  bears  date  on  the  9th  of 
March,  1868.  It  is  Bigned  by  Benj.  F.  Butler.  Below  the 
signature,  "  I  concur  in  the  opinion  above  expressed  by 
Mr.  Butler,"  signed  John  A.  Logan.  Below  that  are  the 
words,  "and  I,' signed  John.  A.  Garfield.  There  is  no 
other  date  of  that  title  except  the  9th  of  March.  1868. 

Senator  JOHNSON— Is  tho  handwriting  of  the  date  the 
same  as  the  rignature? 

Mr.  NELSON— The  handwriting  and  the  date  are  in  pre. 
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ciselv  the  same  handwriting  as  the  address.  The  body  of 
the  letter  above  the  signature,  as  I  take  it,  is  in  a  different 
handwriting.  On  the  16th  of  March,  1868,  Mr.  Chauncey 
F.  Black  addressed  a  letter  to  the  President  stating  that  he 
inclosed  the  copy  of  the  letter  which  I  just  referred  to.  and 
in  order  that  the  Senate  may  understand  it,  you  will  ob- 
serve that  the  copy  is,  as  I  believe,  identical  with  the 
original  letter  which  I  have  produced  here. 

Senator  HOWE  objected  to  any  argument,  and  the  Chief 
Justice  cautioned  the  counsel. 

Mr.  NELSON— If  your  Honor  please,  I  cannot  explain 
the  matter  without  explaining  this  fact.  I  am  not  trying 
to  make  any  argument. 

Senator  HENDRICKS— My  motion  was  that  the  counsel 
should  be  permitted  to  read  so  much  as  would  show  the 
date,  not  to  go  further,  except  so  far  as  may  be  in  direct 
explanation  to  the  argument  of  Manager  Butler. 

Mr.  NELSON— I  cannot  explain  about  the  date  of  this 
copy,  unless  I  tell  you  the  difference  about  those  papers 
which  I  have  read.  It  is  impossible  for  me  to  explain  the 
date.  All  that  I  can  say  is  that  this  copy  bears  the  same 
date  as  the  original,  and  bears  the  additional  signatures  of 
Messrs.  Koontz,  Stevi  ns,  Moorhead,  Blaine  and  Bingham, 
and  that  there  is  no  other  date  to  this  letter  except  the 
caption  of  the  letter,  and  you  will  see  that  the  copy  i3 
precisely  like  the  original  "down  to  the  words,  "And  I, 
John  A.  Garfield,"  and  then  come  the  words,  "I  concur," 
signed  by  Messrs.  Koontz,  Stevens,  Moorhead,  Blaine  and 
Bingham,  and  on  that  paper  there  is  no  date. 

Senator  TIPTON— I  move  that  the  gentleman  be  per- 
mitted to  proceed  for  one  hour. 

The  Chief  Justice— The  counsel  for  the  President  (Mr. 
Evarts)  will  proceed. 

Mr.  Butler,  walking  over  to  the  desk  of  the  President's 
counsel,  extended  his  hand  for  the  letters,  and  Mr.  Nelson, 
after  saying  something  in  an  inaudible  tone,  handed  them 
to  him,  but  Mr.  Butler  thereon  turned  away  eeemiugly 
irritated  bv  the  accompanying  remark. 

Senator  CAMERON  often  d  the  following:— 

Ordered,  That  the  Senate,  sitting  as  a  court  of  impeach- 
ment, shall  hereafter  hold  night  sessions,  commencing  at 
eight  o'clock  P.  M.  to-day,  and  continuing  until  eleven 
o'clock,  until  the  arguments  of  the  counsel  for  the  Presi- 
dent and  the  managers  on  the  part  of  the  House  of  Repre- 
sentatives shall  be  concluded. 

Senator  JOHNSON  objected,  and  the  order  went  over. 

Mr.  BUTLER— Mr.  President,  shall  these  orders  which 
have  been  read  be  placed  on  the  record. 

The  Chief  Justice— The  Chief  Justice  is  unable  to  answer 
that  question.  He  takes  it  for  granted  that  no  arrange- 
ment can  be  made  without  the  consent  of  the  Senate. 

Mr.  NELSON-A11  that  1  desire  to  do  was  this;-I  told 
the  honorable  manager  he  could  have  them,  provided  he 
would  return  the  original  to  me.  I  am  perfectly  willing 
that  he  should  take  them  with  that  understanding. 

The  counsel  then  sent  the  letters  to  Mr.  Butler  by  a  page. 

Mr.  BUTLER— (Drawing  back  indignantly),  No,  sir. 

Mr.  NELSON— I  will  deposit  them  with  the  Secretary, 
Bir,  for  the  present. 

Mr.  BUTLER-Let  the  originals  go  on  file. 

Mr.  Evarts  Resumes  his  Argument. 

Mr.  EVARTS  then  took  the  floor  in  continuation  of  his 
argument.  He  said :— Mr.  Chief  Justice  and  Senators,  if, 
indeed,  we  have  arrived  at  a  settlement  or  conclusion  that 
this  is  a  court;  that  it  is  governed  by  the  law ;  that  it  is  to 
confine  its  attention  to  facts  applicable  to  the  law,  and  re- 
garded solely  as  supposed  facts,  to  be  embraced  within  the 
testimony  of  witnesses  or  documents  produced  in  court, 
we  have  made  some  progress  in  separating,  at  least 
from  your  further  consideration,  much  that  has  been 
pressed  upon  your  attention  heretofore.  If  the  idea  of 
power  and  will  is  driven  from  this  assembly;  if  the  Presi- 
dent is  here  no  longer  exposed  to  attacks  on  the  same  prin- 
ciple that  men  claim  to  huat  the  lion  and  harpoon  the 
whale,  then,  indeed,  much  that  has  been  said  by  the 
honorable  managers,  and  much  that  has  been  urged  upon 
your  attention  from  so  many  quarters,  falls  harmless  in 
your  midst.  It  cannot  be  said  in  this  Senate,  "fertur  ru- 
men's legis  8olutis,u  that  it  is  caused  by  numbers  and  un- 
restrained by  law. 

On  the  contrary,  right  here  is  life  and  power,  and  as  it 
i3  a  servant  in  this  investigation,  you  are  here.  It  followB 
from  this,  that  the  President  is  to  be  tried  on  charges 
which  are  produced  here,  and  not  on  common  fame. 
Least  of  all,  is  ho  to  be  tried,  in  your  judgment,  as  he  has 
been  arraigned,  hour  alter  hour  in  argument,  upon 
charges  which  the  impeaching  authority,  the  House  of 
Representatives,  deliberately  throw  out  as  unworthy  of 
impeachment,  and  unsuitable  for  trial.  We  at  least,  when 
we  have  an  indictment  brought  into  court,  and  another 
indictment  ignored  and  thrown  out,  are  to  be  tried  on  the 
former,  and  not  on  the  latter.  And  if  on  the  9th  of 
December  last,  the  House  of  Representatives,  with 
which  by  the  Constitution  rests  the  sole  impeaching 
power  under  this  government,  by  a  vote  of  107  to  57, 
threw  out  all  the  topics  which  make  up  the  inflam- 
matory addresses  of  the  managers,  it  is  enough  for 
me  to  say  that  for  reasons  satisfactory  to  that  authority, 
the  House  of  Representatives,  those  charges  were  thrown 
out,  so.  too,  if  this  be  a  trial  on  a  public  prosecution,  and 
with  the  ends  of  public  justice  alone  in  view,  th«  ordinary 
rulcB  for  the  resisting  of  prosecuting  authorities  apply 
here ;  and  I  do  not  hesitate  to  pay  that  this  trial— to  be  in 
in  our  annals  the  most  conspicuous  in  our  history;  to  bo 
scrutinized  by  more  professional  eyes;  by  tho  attention  of 
more  scholars  at  homo  and  abroad;  to  be  preserved  in 
more  libraries ;  to  be  judged  of  as  a  national  trial,  a  na- 
tional scale,  and  a  national  criterion  forever- -presents  tho 


unexampled  spectacle  of  a  prosecution  which  overreaches 
judgment  from  the  very  beginning,  and  invades,  impugns 
and  oppresses,  at  every  stage,  the  victim  which  it  pursued. 
Now,  the  duty  ot  constraint  upon  a  prosecuting  authority, 
under  a  government  of  law  pursuing  only  public  justice, 
is  scarcely  less  strict  and  severe  than  that  which  rests  upon 
the  judge  himself. 

To  select  evidence  that  is  not  pertinent,  to  exclude  evi- 
dence knowing  that  it  bears  upon  the  inquiry,  to  restrict 
evidence  knowing  that  the  field  is  thus  closed  against  the 
true  point  of  justice,  is  no  part  of  a  prosecuting  au- 
thority's duty  or  power.  Whatever  maybe  permitted  in 
the  contest  of  the  forum  and  the  zeal  of  contending  law- 
yers for  contending  clients,  there  is  no  such  authority,  no 
such  duty,  no  such  permission  for  a  public  prosecutor, 
much  less  when  the  proofs  have  been  thus  kept  narrowed. 
When  the  charges  are  thus  precise  and  technical,  is  it  per- 
missable  for  a  prosecuting  authority  to  enlarge  the  area  of 
declamation  and  invective.  Much  less  is  it  suitable  for  a 
public  prosecutor  to  inspire  in  the  minds  of  the  court  pre- 
judice and  extravagant  jurisdiction. 

Now  it  has  usually  been  supposed,  that  on  an  actual 
trial,  involving  serious  consequences,  forensic  discussion 
was  the  true  method  of  dealing  with  the  subject;  and  we 
lawyers  appearing  for  the  President,  being,  as  Mr.  Ma- 
nager Butler  has  been  polite  enough  to  say,  "attorneys 
whose  practice  in  the  law  had  sharpened  but  not  enlarged 
their  intellect,"  have  confined  ourselves  to  this  method  of 
forensic  discussion.  But  we  have  learned  here  that  there 
is  another  method  of  forensic  controversy,  which  may  be 
called  the  method  of  concussion.  Now  I  understand  the 
method  of  concussion  to  be  to  make  a  demonstration  in 
the  vicinity  of  the  object  of  attack,  whereas  the 
method  of  discussion  is  to  penetrate  the  position,  and, 
if  successful,  capture  it.  The  Chinese  method  of  warfare 
is  the  method  of  concussion,  and  consists  of  a  great  bray- 
ing of  trumpets,  sounding  of  gongs,  and  shouts  and  shrieks 
in  the  neighborhood  of  the  opposing  forces.  When  all 
this  rolls  away,  and  the  air  is  freer,  the  effect  is  to  be 
watched  for.  But  it  has  been  reserved  to  us  in  our  modem 
warfare  as  illustrated  here— in  the  Rebellion— to  present  a 
more  singular  and  not  able  instance  of  the  method  of  war- 
fare by  concussion  than  ever  has  been  known  before.  A 
fort  impregnable  by  the  methods  of  discussion,  "that  is, 
penetrating  and  capturing  it,"  has  been,  on  a  large  scale, 
attempted  to  be  captured  by  the  method  of  concussion, 
and  some  hundreds  of  tons  of  gunpowder  placed  in  a  ves- 
sel near  the  walls  of  the  fort,  has  been  made  the  means  to 
the  concussion  of  this  vast  experiment. 

Unsatisfied  with  that  trial  and  its  result,  the  honorable 
manager  who  opened  this  case  seems  to  have  repeated  the 
experiment  in  the  vicinity  of  the  Senate.  (Laughter). 
While  the  air  was  filled  with  epithets,  the  dome  shook 
with  invective.  Wretchedness,  misery,  Buffering  and  blood 
were  made  the  means  of  this  explosive  mixture,  and  here 
we  are  surviving  the  concussion,  and,  after  all,  reduced  to 
the  humble  and  homely  method  of  discussion  which  be- 
longs to  "attornevs  whose  intellects  have  been  sharpened, 
not  enlarged  by  the  practice  of  law."  (General  and  con- 
tinuous laughter.)  In  approaching  the  consideration  of 
what  constitutes  impeachable  offenses  within  the  true 
method  and  duty  of  this  solemn  and  unusual  procedure, 
and  within  the  Constitution,  we  see  that  the  effort  of  the 
managers  was  to  make  this  an  inquest  of  office,  instead  of 
a  trial  of  personal  and  constitutional  guilt.  If  it 
is  an  inquest  of  office,  "Crowner's  quest  law" 
will  do  throughout  for  us,  instead  of  the  more  solemn  pre- 
cedents and  more  dignified  authorities  and  duties  which 
belong  to  solemn  trials.  Mr.  Manager  Butler  has  given  us 
a  very  thorough  and  well-considered  suggestion  of  what 
constitutes  an  impeachable  offense.  Let  me  ask  your  at- 
tention to  it.  We  define,  therefore,  an  impeachable  high 
crime  or  misdemeanor  to  bo  one,  in  its  nature  or  conse- 
quences,8ubversive  of  some  fundamental  or  essential  prin- 
ciple of  government,  or  highly  prejudicial  to  the  public 
interest,  and  they  may  consist  of  a  violation  of  the  Con- 
stitution, of  law,  of  an  official  oath,  or  of  duty,  by  an  act 
committed  or  omitted,  or  without  violating  a  positive  law, 
by  the  abuse  of  discretionary  powers,  from  improper  mo- 
tives, or  for  any  improper  purpose.  Now,  what  large 
elements  are  included  in  that  section? 

The  act  must  be  subversive  of  some  fundamental  or  es- 
sential principle  of  government,  or  highly  prejudicial  to 
the  public  interest,  and  must  proceed  from  improper  mo- 
tives, or  for  an  improper  purpose.  Now  that  was  intended 
in  the  generality  of  its  terms,  to  avoid  the  necessity  of  ac- 
tual and  positive  crime.  But  it  has  given  us  in  one  regard 
everything  that  was  needed  to  show  what  an  impeachable 
offense  must  be.  Now  the  fallacy  of  these  general  qualifv- 
ing  terms  is  in  making  them  the  substance  of  the  crime, 
instead  of  the  condition  of  the  peccadility.  You  must  have 
the  crime  defined  under  the  law  and  Constitution,  and 
even  then  it  is  not  impeachable,  unless  you  affect  it  with 
some  of  those  public,  general  and  important  qualities 
which  are  indicated  in  this  definition  by  the  learned  and 
honorable  manager.  Now  let  us  look  at  a  statement  made 
by  a  committee  of  managers  of  the  House  of  Representa- 
tives in  the  case  of  the  impeachment  of  Judge  Peck. 

Mr.  Evarts  read  an  extract  from  the  remarks  of  Mr. 
Buchanan,  chairman  of  tho  managers  in  the  case  of  Judge 
Peck,  to  the  effect  that  the  managers  were  bound  to  prove 
that  the  respondent  had  violated  the  Constitution  or  some 
known  law  of  the  land,  and  had  committed  misbehavior 
in  office.  Ho  also  read  from  Burke's  invectivo  in  the  case  of 
Warren  Hastings,  to  show  that  tho  chargeB  against  Hast, 
ings  were  not  for  errors  or  mistakes,  such  as  wise  and  good 
men  might  fall  into,  and  which  might  produce  very  per- 
nicious effects  without  being,  in  fact,  great  offenses,  and 
that  a  large  allowance  ought  to  bo  made  for  human  in- 
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firmity  and  for  human  error,  and  that  the  crimes  charged 
against  hiin  were  not  defects  of  judgment,  or  error-;  com- 
mon to  human  frailty,  which  could  bo  allowed  for,  hut 
were  offenses  having  their  roots  in  avarice,  insolence, 
treachery  and  crimiuality. 

Mr.  Evarts  then  continued:— I  need  not  insist  on  the 
very  definite,  concise  and  effective  argument  of  tin;  learned 
counsel  who  opened  the  case  for  the  respondent  (Mr. 
Curtis),  as  to  the  clause  in  the  Constitution  prohibiting 
ex  post  facto  laws  and  bills  of  attainder.  But  it  is  essential 
here  that  the  act  charged  shall  have  what  is  crime  against 
the  Constitution  and  crime  against  the  law,  and  then  that 
that  crime  shall  have  those  public  propositions  which  are 
indicated  in  the  definition  of  the  opening  manager,  and 
those  traits  of  freedom  from  errors  which  belongs,  in  the 
language  of  Mr.  Burke,  to  an  arduous  public  station.  You 
will  then  perceive  that  under  this  necessary  condition, 
either  this  judgment  must  be  arrived  at,  that  there  is  no 
impeachable  offense  here  which  carries  w  ith  it  these  con. 
dkions,  or  else  that  the  evidence  offered  in  behalf  of  the 
respondent,  which  was  to  negative,  which  was  to  countt  r- 
vaiL>»<uch  was  to  refute  all  these  qualifications,  should 
hv*e  been  admitted.  4 

>Vhen  a  court  like  this  has  excluded  the  whole  range  of 
evidence  relating  to  the  public  character  of  the  accused, 
and  to  the  dithculties  of  an  arduous  public  station,  it  must 
have  determined  that  the  crime  charged  does  not  partake 
of  that  quality,  or  else  the  court  would  have  regarded  the 
charge  to  have  been  affirmatively  supported  by  proof,  and 
would  have  permitted  the  proofs  to  be  refuted  by  a  coun- 
tervailing evidence.  When  a  court  sits  only  for  a  special 
trial,  when  its  proceedings  are  incapable  of  review,  when 
neither  its  law  nor  its  facts  can  be  subjected  to  reconsidera- 
tion, the  nceessary  consequence  is  that  when  you  come 
to  make  up  j  our  judgment,  you  must  take  into  considera- 
tion all  that  offered  to  be  proved,  ail  that  could  fairly 
have  been  proved,  or  else  it  is  your  duty,  before  you  reach 
the  inevitable  step  of  judgment  and  sentence,  to  resume 
the  trial  and  call  in  the  rejected  evid-nce. 

I  submit  it  to  you  that  a  court  without  review,  without 
new  trial,  without  exception  and  without  possible  correc- 
tion of  errors,  must  deal  with  evidence  in  this  rule:  and 
that  unless  you  arrive— as  I  suppose  you  must— at  the  con- 
clusion that  the  determinations  of  this  trial  relate  to  a  for- 
mal, technical  infraction  of  a  statute  law  that  has  been 
brought  in  evidence  here,  it  will  be  your  duty  to  reopen 
your  doors,  call  the  respondent  again  before  you.  and  go 
into  the  field  of  inquiry,  which  has  not  been  permitted  to 
him,  but  has  been  occupied  bv  passion  and  declamation  on 
the  part  of  the  managers.  When  the  pow  ers  of  the  Con- 
stitution put  into  it,  as  the  necessary  result  of  a  trial  of 
the  President  of  the  United  States,  and  of  his  conviction, 
that  his  punishment  should  be  deprivation  of  office,  and 
that  the  public  should  suffer  the  necessity  of  au  clec  tion 
they  showed  you  what  they  meant  by  high  crimes  and 
misdemeanors. 

I  know  that  soft  words  have  been  used  by  every  manager 
here  on  the  subject  of  the  mercy  of  our  Constitution  in  the 
smallness  of  the  punishment— that  it  does  not  touch  life, 
liberty  or  property.  Is  that  the  sum  of  the  penalty?  Is 
that  the  measure  of  punishment?  Why,  you  might  as  well 
say  that  when  the  mother  feels  for  the  first  time  the  new- 
born infant's  breath,  and  it  is  snatched  from  her  and  de- 
stroyed before  her  eyes,  that  you  have  not  deprived  her  of 
life,  liberty  or  property ;  and,  therefore,  that  the  punish- 
ment is  light  in  a  Republic  where  public  spirit  is  the  life, 
and  where  public  virt  ue  is  the  glory  of  the  State ;  and  this  in 
the  presence  of  public  men,  possessing  great  public  talents, 
high  public  passions  and  ambitions  made  up  as  this  body 
of  men,  springing,  many  of  them,  from  the  ordinary  con- 
ditions of  American  life,  and  by  the  force  of  their  native 
talents  and  by  the  high  qualities  of  endurance  and  devo- 
tion to  the  public  service,  who  have  elevated  themselves 
into  their  eminent  positions,  if  not  the  envy,  the  adtuira- 
ion  of  all  their  countrymen.  It  is  gravely  proposed  to  you, 
holding  this  elevated  position,  and  who  still  not  disdains 
to  look  upon  the  Presidency  of  the  United  States  as  still  a 
higher,  a  nobler,  and  a  greater  oitice,  to  sav  that  it  is  a 
little  thing  to  take  a  President  from  his  public  station  and 
to  strike  him  down,  branded  with  high  crimes  and  misde- 
meanors, to  be  a  by-word  and  a  reproach  through  the  long 
vista  of  history  forever  and  ever.  In  the  great  hall  of  Venice 
where  loug  rows  of  doges  cover  the  walls  with  their  por- 
traits, the  one  erased,  the  one  defeatured  canvas  attracts 
to  it,  every  eye;  and  yet  we  are  to  be  told  that  one  who, 
through  his  devotion  to  the  public  service,  has  reached  the 
highest  public  eminence  in  the  State,  may  be  cast  down 
forever  into  a  pool,  not  of  oblivion,  but  of  infamy,  and 
may  carry  with  him  to  his  posteriity,  for  generations, 
that  infamy ;  and  that  is  a  trifling  matter,  and  does  not 
touch  life,  liberty  or  property.  If  these  are  the  estimates 
of  public  character,  of  public  fame,  of  public  disgrace, 
with  which  yon,  the  writers  of  this  country  are  to  record, 
you  have  indeed  written  tor  the  youth  of  the  country  the 
solemn  lesson  that  he  is  dust  and  ashes,  indeed. 

Why  are  the  people  of  this  couutry  to  be  called  to  a  Presi- 
dential election  in  the  middle  of  a  term,  altering  the  whole 
calendar,  it  may  be.  of  the  government  because  there 
may  have  been  an  infraction  of  penal  statute?  It  is  acci- 
dental, to  be  sure,  that  the  enforced  and  irregular  election 
which  must  follow  on  your  sentence  at  this  time,  concurs 
with  the  usual  quadrennial  elections,  but  it  is  simply  acci- 
dental. The  provision  of  that  penal  law  limiting  the  scale 
of  punishment  is,  that  the  fine  shall  not  exceed  ten  thou- 
sand dollars,  and  that  the  imprisonment  shall  not  exceed 
five  years;  but  a  fine  of  six  cents  and  an  imprisonment  of 
one  dav,  according  to  the  nature  of  the  offenac.  w  ithin  the 
discretion  of  the  court,  majTsatisfy  public  justice  under  an 
indictment  for  violation  of  the  law.  Nor  was  this  unre- 


stricted mercy  of  the  law  unattended  to  in  the  debate  on 
the  bill.  The  honorable  Senator  from  Massachusetts  (Mr. 
Sumner)  in  the  course  of  the  discussion  of  that  section  of 
the  bill,  having  suggested  that  it  would  be  well  at  least  to 
have  a  moderate  minimum  of  punishment,  and  having 
suggested  a  thousand  dollars  or  five  hundred  dollars  as  the 
lowest  limit,  the  Senate  acted  on  this  wise  intimation  that 
some  time  or  other  there  might  come  to  be  a  trial  under 
this  section  before  a  court  which  had  a  political  virus. 

Mr.  Evarts  read  short  extracts  from  the  remarks  of 
Senators  Sumner,  Edmunds  and  Williams,  and  continued: 
—That  being  the  measure  and  that  the  reason  of  the  law, 
there  is  clamped  upon  it  a  necessary  and  inevitable  re- 
sult which  is  to  bring  these  vast  consequences  to  the 
State  and  to  the  respondent.  But  even  then  you  do  not 
know  or  understand  the  full  measure  of  the  discretion 
unless  you  attend  to  the  fact  that  such  formal  technical 
crimes  as  are  made  the  subject  of  conviction  and  sen- 
tence are,  according  to  the  principles  of  our  Constitution, 
and  to  the  system  of  every  other  civilized  government, 
made  the  subject  of  pardon;  but  under  thi3  process  of  im- 
peachment there  is  but  one  punishment,  and  that  the 
highest  that  can  be  inflicted  upon  the  public  fame  and 
character  of  a  man.  The  punishment  is  immitigable,  im- 
mutable, irreversible,  nnpardonsble,  and  no  power  what- 
ever can  lighten  or  relieve  the  load  with  which  an  im- 
peached and  convicted  public  servant  goes  forth  from  your 
chamber  with  a  punishment  heavier  than  he  can  bear. 
And  now  what  answer  is  there  to  this  but  the  answer  that 
will  take  the  load  of  punishment  and  infamy  from  him, 
and  place  it  somewhere  else.  True  it  is  that 
if  he  be  unjustly  convicted  for  technical  and 
formal  faults,  then  the  judgment  of  this  great 
nation  of  intelligent  and  independent  men  stamps 
upon  his  judges  the  consequences  which  they  have  failed 
to  inflict  upon  the  victim  of  their  power.  Then  it  is  that 
the  maxim  is  true— &'i  innocents  damnatur  index  qxtnque 
damnatur.  Then  it  is  that  the  maxim  finds  its  realiza- 
tion in  the  forum  of  public  opinion,  and  in  the  recorded 
history  of  the  country.  I  have  introduced  this  considera- 
tion simply  to  show  you  that  those  notions  that  if  you  can 
prove  that  a  man  has  stumbled  over  a  statute,  it  is  essen- 
tial he  must  pay  the  penalty,  find  no  support  in  reason, 
none  in  law,  none  in  the  good  sense  of  this  high  tribunal, 
none  in  the  habits  and  views  of  the  great  people  whom  we 
represent.  Indeed,  we  should  come  under  the  condemna- 
tion of  Cicero  if  we  were  to  seek  on  this  narrow  view  of 
law  sucb  consequences  as  I  have  pointed  out.  "  Summiirti 
jus  sacpe,  summa  injuria  est.'*  The  extremity  of  the 
law  is  often  the  extremity  of  wickedness. 

And  now  I  am  prepared  to  consider  the  general  traits 
and  qualities  of  the  offenses  charged,  and  I  shall  endeavor 
to  pursue  in  the  course  of  my  argument  three  proposi- 
tions:— 

first  That  the  alleged  infractions  of  thi3  penal  statute 
are  not  in  themselves,  or  in  an}-  quality  or  color  that  has 
been  faste  ed  upon  them  by  the  evidence  in  this  ease,  im- 
peachable offenses. 

Second.  That  whatever  else  there  is  attendant,  appurte- 
nant, or  in  the  neighborhood  of  the  subjects  thus  presented 
for  your  consideration,  is  whollv  political,  not  the  subject 
of  jurisdiction  in  this  court,  or  in  any  court,  but  only  in 
the  great  forum  of  political  judgment,  to  be  debated  at  the 
hustings  and  in  the  newspapers,  by  the  orators  and 
writers  to  whom  we  are  always  so  much  indebted  for  cor- 
rect and  accurate  views  of  the  subjects  presented  for  such 
determinations.  If  I  can  accomplish  this,  I  shall  have  ac- 
complished everything. 

Third.  I  shall  ask  vour  attention  to  the  precise  acta 
and  facts  as  disclosed  in  the  evidence,  and  charged  in  the 
articles,  and  shall  bring  you  I  think,  to  a  safe  and  indis- 
putable conclusion,  that  even  the  alleged  infractions  of 
penal  law  have  none  of  them  in  fact,  taken  place. 

We  must  separate,  at  least  for  the  purpose  of  argument, 
the  inuendoes,  the  imputations,  the  aggravation,  which 
find  their  place  only  in  the  oratory  of  the  managers,  or 
only  in  vour  own  minds,  as  conversaut  with  the  Constitu- 
tion. Up  to  twelve  o'clock  on  February  21,  1868,  the  Pre>d- 
dent  was  innocent  and  unimpeachable,  and  at  one  o'clock 
on  the  same  day  he  was  guilty,  and  impeachable  of  the 
string  of  offenses  which  fill  up  all  the  articles. 

Leaving  out  the  Emorv  article,  which  relates  to  conver- 
sation on  the  morning  of  the  22d  of  Februarv,  what  he  did 
was  all  writing;  what  he  did  was  all  public  and  official ; 
what  he  did  was  all  communicated  to  all  the  authorities  of 
the  government  having  relation  to  the  subject. 

Therefore  you  have  at  once  proposed  for  your  considera- 
tion, a  fault,  not  of  personal  delinquency,  not  of  morality, 
not  of  turpitude,  not  one  which  disparages  in  the  judg- 
ment of  mankind,  not  one  which  degrades  or  affects  the 
position  of  the  malefactor.  It  is,  as  Mr.  Senator  Williams 
truly  said ;— "A  new  offense  under  the  laws,  an  offense  not 
involving  turpitude,  and  rather  of  a  political  character." 

Now,  too,  on  the  proofs:— This  offense  carries  no  conse- 
quence bevond  what  its  action  indicates,  to  wit:  a  change 
in  the  head  of  a  department.  It  is  not  a  change  of  depart- 
ment: is  is  not  an  attempt  to  wrest  a  department  or  apply 
an  office,  against  the  law,  contrary  to  the  regulations  of 
the  government,  or  againBt  the  safety  or  the  peace  of  the 
State.  Not  in  the  least.  Whatever  imagination  may  sug- 
gest, whatever  invective  may  intimate,  the  fact  is  that  it 
had  no  other  object  and  no  other  plan,  and  would  have 
had  no  other  consequence,  than  the  substitution  for  Mr. 
Stanton  of  some  other  citizen  of  the  United  States,  who, 
by  the  advice  and  consent  of  the  Senate,  should  be  put  in 
the  vacant  place  of  the  Secretary  of  War,  and  to  have, 
until  that  adv  ice  and  consent  were  given,  the  office  filled 
by  some  legal  ad  interim  holder  of  it. 

If,  then,  the  removal  had  been  effected;  if  the  effort  to 


238 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


assert  a  constitutional  authority  by  the  President  had 
been  effectual,  no  pretense  is  made  or  can  be  made  that 
anything  was  contemplated  which  could  be  considered  as 
placing  anv  branch  of  the  government  out  of  the  authority 
of  law.  Whatever  there  might  be  of  favor  or  support  of 
public  opinion  in  favor  of  Mr.  Stanton  for  that  post,  and 
however  well  deserved  all  that  may  be,  Senators  cannot 
refuse  to  understand  that  there  was  nothing  in  his  re- 
moval which  should  be  exaggered  iuto  a  crime  against  the 
safetv  of  the  State. 

But  I  go  a  little  further  than  that  and  say,  that  however 
great  mav  have  been  the  credit  with  the  houses  of  Con- 
gress, and  with  the  people  of  his  own  party,  which  Mr. 
Scanton  enjoyed,  it  cannot  be  doubted  that  there  was  a 
general  and  substantial  concurrence  of  view  in  Congress, 
among  all  the  public  men  in  the  service  of  the  government, 
and  among  the  citizens  generally,  that  the  situation  dis- 
closed to  public  view  and  public  criticism,  an  antagonism 
between  a  head  of  a  department  and  the  President  of  the 
United  States,  not  suitable  for  the  public  service,  and 
was  not  to  be  encouraged  as  a  situation  in  the  conduct  of 
the  executive  government;  and  that  there  was  a  general 
opinion  among  thoughtful  men  and  considerate  people 
that,  however  much  the  politics  of  the  Secretary  ol  War 
might  be  regarded  as  better  than  the  politics  of  the 
President,  if  they  would  uphold  the  form  of  government 
and  recognize  the  official  rights  that  belong  to  the  two  po- 
sitions, it  was  a  fair  and  just  thing  for  the  President  to 
expect  the  retirement  of  the  Secretary  of  War,  rather  than 
that  his  just  and  necessary  powers  should  be  crippled.  It 
follows  that  the  whole  thing,  in  act,  in  purpose  and  in  con- 
duct, is  a  formal  contravention  of  a  statute.  I  will  not  say 
how  criminal  that  may  be ;  I  will  not  say  w hether  absolute, 
inflexible,  personal  obedience  to  every  law  of  the  land 
mav  not  be  exacted  under  penalty  of  death  from  everybody 
holding  public  station.  That  is  a  matter  for  the  legislators. 
Now  when  you  consider  that  this  new  law  really  reverses 
the  whole  action  of  the  government;  that,  in  the  language 
of  the  Senators  and  Representatives  who  spoke  in  its  be- 
half, it  revolutionizes  the  practice  of  the  government;  and 
when  you  consider  that  the  only  person  in  the  United 
States  whom  that  law  in  relation  to  the  holders  of  offices 
was  intended  to  affect,  or  could,  by  its  terms,  affect,  was 
the  President  of  the  United  States;  when  you  consider 
that  nobody  was  subjected  to  it;  that  it  was  made 
a  rule,  a  control,  a  restraint,  a  mandate,  a  dic- 
tion, to  nobody  else  in  the  United  States  except  the 
President,  just  as  distinctly  as  if  it  had  said  init:--If, 
the  President  shall  remove  from  office,  he  shall  be  punished 
by  fines  and  imprisonment,  and  when  you  know  that  it 
was  claimed  that  the  President  under  the  Constitution, 
had  a  right  to  remove  from  offiee,  you  at  once  see  that, 
by  a  necessary  exclusion  and  conclusion,  it  was  an  act  po- 
litical in  its  nature,  and  that  its  violation  in  support  of, 
and  in  obedience  to  a  higher  obligation  of  the  Constitu- 
tion, should  bring  no  such  consequences  as  are  attempted 
to  be  inflicted  here  now.  Whenever  anybody  puts  himself 
in  that  position  it  cannot  be  made  a  crime  of  in  the  moral 
judgment,  or  in  the  judicial  determination  of  the  sentence 
and  measure  of  punishment. 

But  we  are  committed  by  the  managers  to  the  most  ex- 
traordinary views  on  the  subject  of  violating  what  is 
called  an  unconstitutional  law.  Why,  nobody  ever  vio- 
lates an  unconstitutional  law,  because  there  never  is  any 
such  obstacle  to  man's  action,  freedom,  duty  and  right  as 
an  unconstitutional  law.  The  question  is  whether  he  vio- 
late- the  law ;  not  whether  he  violates  a  written  paper 
published  in  a  statute  book,  but  whether  he  violates  law ; 
and  the  first  lessons  under  a  written  constitution  are  and 
must  b  ■  that  a  law  unconstitutional  is  no  law  at  all.  The 
Learnt  d  manager,  Mr.  Boutwell,  speaks  of  law  being  an- 
nulled by  the  judgment  of  the  Supreme  Court,  but  the  Su- 
preme Court  never  annul*  a  law. 

There  is  no  difference  in  the  binding  force  of  a  law,  after 
the  Supreme  Court  has  annulled  it,  as  he  calls  it,  from 
what  there  was  before.  The  Supreme  Court  has  no  politi- 
cal fin  ction ;  it  has  no  authority  or  power  to  annul  a  law 
It  has  the  faculty  of  judgment  to  discern  what  the  law  is, 
and  what  the  law  hns  been,  and  so  to  administer  it.  Applv 
this  to  an  indictmei  t  for  a  violation  of  the  Tenure  of  Oliice 
act,  and,  supposing  that  act  to  be  unconstitutional,  is  a 
man  to  be  punished  because  he  has  violated  it,  and  because 
the  Supreme  Court  has  not  yet  declared  it  unconstitu- 
tional? No;  he  comes  into  court  and  savs.  "I  have  violated 
no  law."  The  statute  is  read.  The  Constitution 
is  read.  The  judges  say  you  have  violated  no  law,  and 
that  ends  the  matter.  The  man  does  not  need  to  appeal  to 
the  decision  of  the  court  as  to  the  measure  of  punishment, 
or  to  the  mercy  of  the  Executive.  In  the  matter  of  par- 
dons he  has  done  what  was  right,  and  he  needs  to  make 
no  apology  to  Congress  or  to  anybody  else,  but  Congress 
owes  an  apology  to  him.  I  shall  consider  thiR  matter 
more  fully  hereafter,  and  now  allude  to  itonlv  in  view  of 
fixing  a  necessarily  reduced  estimate  of  criminality  in 
the  net.  Much  has  been  said  about  the  duty  of  the 
President  to  execute  unconstitutional  law.  I  claim 
that  the  President  has  no  greater  right  in  relation 
to  a  law  which  operate*  on  him  in  hia  public  duty, 
aud  upon  him  obviouslv  to  raise  a  question  under 
the  Constitution  to  determine  to  his  right,  and  what  his 
duty  is,  than  any  citizen  has  in  private  capacity,  when 
a  law  infringes  upon  hia  constitutional  rights,  to  say  that 
Congress  has  no  right  to  pasa  unconstitutional  laws,  and 
yet,  th;it  everybody  is  to  obey  them  just  as  if  they  were 
constitutional,  and  to  be  punished  for  breaking  them  just 
as  if  they  were  constitutional :  and  to  be  prevented  from 
raising  the  question  whether  they  are  constitutional,  is,  of 
course,  trampling  the  Constitution,  and  those  who  obey  it 
Into  the  dust.  Obey  the  Constitution  as  against  an  act 


of  Congress  which  invades  it.  If  the  act  of  Con- 
gress, with  the  sword  of  its  justice,  can  cut  off  his 
head,  and  the  Constitution  has  no  power  to  save  hiin, 
and  there  can  be  nothing  but  debate  hereafter,  whether 
he  was  properly  punished  or  not.  gentlemen  neglect  the 
first  and  necessary  conditions  of  all  constitutional  govern- 
ment of  this  nature.  But,  again,  the  form  of  the  alleged 
infraction  of  this  law,  whether  it  was  constitutional  or 
not,  is  not  such  as  to  bring  any  person  within  any  impu- 
tation, I  will  not  say  of  formal  infraction  of  the  law,  but  of 
any  violent  resistance  to  or  contempt  of  the  law.  Nothing 
was  done  whatever  but  to  issue  a  paper  and  have  it  deli- 
vered, which  puts  the  posture  of  things  in  this  condition, 
and  nothing  else.  The  Constitution,  we  will  suppose  says 
that  the  President  ha3  a  right  to  remove  the  Secretary  of 
War. 

The  act  of  Congress  says  that  the  President  shall  not 
remove  the  Secretary  of  War.  The  President  says,  "I 
will  issue  an  official  order  which  will  raise  the  question 
between  my  conduct  and  the  statute  that  the  statute 
raises  between  itself  and  the  Constitution."  As  there  ia 
and  can  be,  ard  ever  should  be  a  reference  of  a  law  to  the 
revision  and  determin^on  of  the  Supreme  Court,  or  of 
some  other  court,  so  when  the  Constitution  and  the  law 
are,  or  are  supposed  to  be  at  variance,  or  inconsistent, 
everybody  upon  whose  rights  are  invaded  has  a  right, 
under  the  usual  condition  of  conduct,  to  put  himself  in  a 
position  to  act  under  the  Constitution  and  not  under  the 
law.  The  President  of  the  United  States  has  it  all  on 
paper  thus  far.  The  Constitution  is  on  paper.  The  law  is 
on  paper,  and  he  issued  an  order  on  paper,  which  is  an 
assertion  of  the  Constitution  and  a  denial  of  the  law. 
That  paper  has  legal  validity-  if  the  Constitution  eustainB 
it,  and  is  illegal,  invalid,  and  ineffectual, 

If  the  law  prohibits  it,  and  if  the  law  is  conformed  to 
the  Constitution  therefore,  it  appears  that  nothing  was 
done  but  the  mere  course  and  process  in  the  exercise  of 
right,  claimed  under  the  Constitution,  without  force, 
\\  ithout  violence,  and  making  nothing  but  the  altitude  of 
assertion,  which,  if  questioned,  might  raise  the  point  of 
judicial  determination.  Now,  Senators,  you  are  not,  yon 
cannot  be  unfamiliar  with  the  principle  of  our  criminal 
law,  the  good  sense  and  common  justice  of  which, 
"although  it  sometimes  is  pushed  to  extremes,"  approves 
itself  to  every  honest  mind,  and  that  is  that  criminal 
punishments  under  any  form  of  statute,  or  any  definition 
of  crime,  shall  never  be  made  to  operate  upon  acts,  even  of 
force  and  violence,  which  are  or  honestly  may  be  believed 
to  be  done  under  claim  of  right. 

It  is  for  that  purpose  that  the  animus,  the  intent,  the 
"animus  Saram',"  in  cases  of  larcenv;the  malice  pre- 
pense in  cases  of  murder,  are  made  the  very  substance 
of  the  crime:  and  nothing  is  felt  to  be  more  oppressive, 
nothing  has  fewer  precedents  in  the  history  of  our  legisla- 
tion or  of  our  judicial  decisions,  than  any  attempt  to 
coerce  the  assertion  that  peaceful  and  civil  ciaima  of  right 
by  penal  enactment.  It  is  for  that  reaEon  that  our  com- 
munities and  our  law-givers  have  always  frowned  upon 
anv  attempt  to  coerce  the  right  of  appeal  under  any  re- 
strictions or  any  penalties  or  coBts.  Civil  rights  are  rights 
available  and  practical,  just  according  as  the  pe  >ple  can 
avail  themselves  of  them,  and  the  moment  you  attach  a 
punishment  to  the  assertion  of  a  claimed  fight,  you  in- 
fringe upon  one  of  the  necessary  rights  of  the  people. 

Now,  I  ask  your  attention,  at  least  I  confesss  that  I  do  it 
with  reluctance,  and  contrary  to  my  own  tastes  and  judg- 
ment, very  much  to  what  is  but  a  low  level  of  illustration 
and  of  argument.  But  day  after  day  it  has  been  pressed 
upon  you  that  a  formal  violation  of  a  statute,  although 
made  under  claim  of  a  constitutional  right  and  duty 
honestly  felt  by  the  President,  is.  nevertheless,  a  ground  o'f 
impeachment,  not  to  be  impeded  or  prevented  bv  any  of 
those  considerate  inducements.  I  ask  your  attention  to 
what  is  but  an  illustration  of  the  general  principle  that 
penal  laws  shall  not  be  enforced  in  reference  to  au  intent 
governed  by  a  claim  of  title.  A  poacher  had  set  his  wires 
with  the  domain  of  the  lord  of  a  manor  and  had  caught  a 
pheasant  in  the  v  ires;  the  gamester  took  possession  ol  the 
wire  and  of  the  dead  pheasant. 

The  poacher  approached  him  with  threats  of  force  and 
^  iolence.  and  took  from  him  the  wires  and  the  dend  phea- 
sant. The  poacher  was  arrested  and  tried  for  robbery. 
Vaughan.  Baron,  says:— "If  the  prisoner  demanded  the 
wires  under  the  honest  conviction  that  he  had  a  right  to 
them,  though  he  mav  be  liable  for  trespass  in  setting  them, 
it  is  not  robbery.  The  gamekeeper  had  a  right  to  take 
them,  and  when  so  taken  the3'  never  could  have  been  re- 
covered from  him  by  the  prisoner.  Yet,  still,  if  the  prisoner 
acted  under  the  honest  belief  that  the  property  in  them 
continued  in  himself.  I  think  it  is  not  a  robbery.  If,  how- 
ever, he  used  it  simply  as  a  pretense,  it  would  be  a  robbery. 
The  question  for  the  jury  is  whether  the  prisoner  did  hon- 
estly believe  that  the  property  was  in  himself,  or  not." 
Thus  docB  the  criminal  law  of  a  free  people  distinguish  be- 
tween technical  and  actual  faults.  What  mean  the  gua- 
rantees of  the  Constitution?  What  mean  the  practice  and 
habits  of  English  liberty,  which  will  not  allow  anvbody 
enjoying  that  liberty  to  he  drawn  into  .question  criminally 
by  any  technical  or  formal  view  of  law? 

What  mean  those  fundamental  principles  of  our  liberty, 
that  no  man  shall  he  put  on  trial  for  accusation  of  crimo, 
though  formally  committed,  unless  the  grand  jury  shall 
choose  to  bring  him  under  inculpation,  and  that,  when  ho 
is  brought  under  inculpation,  he  shall  not  be  condemucd 
by  any  judge  or  magistrate,  but  by  the  condemnation  of 
hfs  peers.  Certainly,  we  have  not  so  far  forgotten  our 
liberties  and  on  what  they  rest,  that  we  Bhould  bring  a 
President  of  the  United  States  under  the  formal  apparatus 
of  iron  oppression,  which,  by  necessity,  if  you  set  it  a  going 
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shall,  without  crime,  without  fault,  without  turpi- 
tude, without  the  moral  fault  even  of  violating  a  statute 
which  he  believed  to  be  binding  upon  him.  bring  about 
the«e  monstrous  consequences.  monstrous  in  their  con- 
demnation of  depriving  him  of  hia  office  and  the  people  of 
the  country  of  an  executive  head. 

The  court  hare,  at  two  o'clock,  took  a  recess  for  a  quarter 
of  an  hour. 

Mr.  EVARTS  continued.— I  am  quite  amazed.  Mr.  Chief 
Justice  and  Senators,  at  the  manner  in  which  these 
learned  managers  are  disposed  to  bear  down  upon  people 
that  obey  the  Constitution  to  the  neglect  or  avoidance  of  a 
law. 

It  is  the  commonest  duty  of  the  profession  to  advise  and 
maintain  and  advocate  the  violation  of  a  law  in  obedience 
to  the  Constitution,  and  in  the  case  of  an  officer  whose 
duty  is  ministerial,  whose  whole  obligation  in  his  official 
capacity  is  to  execute  or  give  force  to  a  law,  even  when 
the  law"  does  not  bear  upon  him,  his  right  then,  in  good 
faith  and  for  the  purpose  of  the  public  service,  and  with 
the  view  oi  ascertaining  bv  the  ultimate  tribunal  in  season 
to  prevent  public  mischief,  whether  the  Constitution  or 
the  law  is  to  be  the  rule  of  his  conduct,  and  whether  they 
be  at  variance,  the  officer  should  and  does  appeal  to  the 
court.  I  ask  your  attention  to  a  case  in  third  Seldon'a  re- 
ports, New  York  Court  of  Appeals,  page  9.  in  the  case  ot 
Newell,  Auditor  of  the  Canal  Department,  in  error, 
against  The  People,  State  of  New  York  The  Constitu- 
tion of  the  State  of  New  York  contains  provisions  re- 
strictive upon  the  capacity  or  power  of  the  Legislature  to 
Incur  public  debt. 

The  Legislature  deeming  it,  however,  within  its  right 
to  raise  money  for  the  completion  of  the  canals,  upon  a 
pledge  of  the  canals  and  their  revenue,  not  including 
what  mav  be  called  the  personal  obligation  of  the  State, 
nndertook  to  raise  a  loan  of  six  or  ten  millions  of  dollars, 
and  Mr.  Newell,  the  Canal  Auditor,  when  a  draft  was 
drawn  upon  him,  in  hia  capacity  as  a  ministerial  officer, 
and  obeyant  to  the  law,  refused  to  pay  it,  and  raised  the 
question  whether  this  act  was  unconstitutional.  Well, 
now,  he  ought  to  have  been  impeached;  he  ought  to  have 
had  the  Senate  and  the  Court  of  Appeals  convened  on  him, 
and  been  removed  from  office.  The  idea  of  a  mere  auditor 
setting  himself  up  against  what  the  learned  manager  calls 
law?  He  set  himself  up  in  favor  of  law,  and  againBt  its 
contravention. 

The  question  was  carried  to  the  Supreme  Court  of  that 
State,  and  the  court  decided  that  the  law  was  constitu- 
tional; but.  upon  an  appeal  to  the  Court  of  Appeals,  that 
court  held  it  unconstitutional,  and  the  six  million  loan  was 
rolled  awav  as  a  scroll.  Now,  I  would  like  to  know  if  the 
President  of  the  United  States— who  has  taken  an  oath  to 
preserve,  protect  and  defend  the  Constitution  of  the  United 
States— when  a  law  is  passed  over  his  head^  and  he  has 
appealed  to  the  Constitution,  this  Constitution  is  to  an- 
swer through  the  House  of  Representatives.  We  admit, 
for  argument,  that  the  law  is  unconstitutional;  we  admit 
it  bears  on  you  and  your  just  rights,  aud  on  nothing  else ; 
and  we  admit  that  you  have  raised  the  constitutional 
question ;  yet  such  is  the  peril  under  which  you  do  that, 
that  we  will  cut  off  your  head  for  questioning  an  unconsti- 
tional  law  that  bears  upon  vour  rights  and  contravens 
that  Constitution  that  you  have  sworn  to  protect  and  de- 
fend. 

How  will  our  learned  managers  dispose  of  this  case  of 
Newell,  the  auditor,  against  the  people  of  the  State  of  New 
York,  where  an  upright  and  faithful  officer  acted  in  the 
common  interest  aud  for  the  maintenance  of  the  Consti- 
tution? And  are  we  such  bad  citizens  when  we  advise 
that  the  Constitution  of  the  United  States  may  be  de- 
fended, and  that  the  President,  without  a  breach  of  the 
peace,  and  with  au  honest  purpose  may  make  a  case  where 
the  j  udgni'  nt  of  the  court  may  be  had  and  the  Constitution 
sustained?  Why,  not  long  since  the  State  of  New  York 
passed  a  law  laying  a  tax  on  brokers'  sales  in  the  city  of 
New  York,  at  a  half  or  three-quarters  Der  cent,  on  all 
goods  that  should  be  sold  by  brokers,  seeking  to  raise  for 
the  revenue  purposes  of*  the  State  of  New  York  about  ten 
millions  of  dollars  on  the  brokers' sales  of  merchandise, 
which  sales  distributed,  through  the  operations  of  that 
emporium,  the  commerce  of  the  whole  country  for  con- 
sumption through  all  the  States  of  the  Union. 

Your  sugar,  your  tea,  your  coffee  that  you  consume  in 
the  valley  of  the  Mississippi,  was  to  be  made  to  pay  a  tax 
In  the  city  of  New  York  to  support  the  State  of  New  York 
in  this  gigantic  scheme,  and  they  made  it  penal  for  any 
broker  to  sell  them  without  giving  a  bond  to  pay  it.  Well, 
now,  when  all  the  brokers  were  in  this  distress,  I  advised 
Bome  of  them  that  the  shortest  way  to  settle  that  matter 
was,  not  to  give  the  bonds,  and  when  one  of  the  most  re- 
spectable citizens  of  the  State  was  indicted  by  the  grand 
lury  for  selling  coffee  w  ithout  giving  a  bond,  and  it  came 
before  the  courts,  according  to  my  advice,  and  I  bad  the 
good  fortune  to  be  sustained  in  the  Court  of  Appeals  of  the 
State  of  New  York,  in  the  proposition  that  the  law  was 
unconstitutional,  and  the  indictment  failed. 

Was  I  a  bad  citizen  for  invoking  the  Constitution  of  the 
"United  States  against  these  infractions  of  law?  Was  this 
defendant,  in  the  indictment,  a  bad  citizen  for  undertak- 
ing to  obe  y  the  Constitution  of  the  United  States?  Where 
are  your  constitutional  decisions?  Look  at  the  case  of 
Brown  vs.Marylaud,the  Banks  tax  cases.all  these  instances 
by  which  a  constitution  i3  arrayed  for  the  protection  of 
the  rights  of  the  citizen ;  it  is  always  by  instances ;  it  is 
always  by  big  acts,  and  the  only  condition  is,  that  it  shall 
be  done  without  a  breach  of  the  peace  and  in  good  faith. 
When  Mr.  Lincoln,  before  the  insurrection  had  broken 
out,  had  issued  the  habeas  corpus  and  undertook  to  arrest 
the  mischief  that  was  going  on  at  Key  Weat,  where, 


through  the  form  of  peace,  an  attack  was  made  upon  that 
fort  and  upon  the  government  navy  yard  through  the  ha- 
beas   corpus— an    excellent    way    to    take    a  fort  

I  do  not  know  whether  the  honorable  man aser,  w  ho  Is 
80  good  a  lawyer,  tried  that  in  any  of  hia  military  expe- 
riences or  not  (laughter),  but  a  habeas  corpus  was  tried  in 
order  to  strip  that  fort  of  all  ita  soldiers,  and  it  was  suc- 
ceeding admirably.  The  fort  would  have  been  taken  by 
habeas  corpus,  but  that  President  Lincoln  suspended  the 
habeas  corpus,  violating  the  law,  violating  the  Constitiu 
tion.  Now,  was  it  necessary  that  he  should  be  impeached* 
What  did  he  do?  He  suspended  it  by  proclamation,  on  the 
10th  of  Mav.  1861,  and  at  the  opening  of  the  next  session  he 
referred  to  the  fact  of  the  illegality  of  the  measures  in 
questiou,  saying  they  were  ventured  upon  under  public 
necessity,  and  committed  them  to  the  judgment  of  Con- 
gress. I  will  give  you  another  act  of  this  great,  heroic 
President,  the  arrest  of  the  members  of  the  Legi-lature  of 
Maryland,  never  justified  by  any  law  that  I  know  of, 
nor  by  the  Constitution;  and  it  so  happens  that 
the  very  statement  thcro  was,  that  "public  action 
is  to  be  judged  by  public  men  and  public  officers  as  pri- 
vate actions  are  to  be  judged  by  private  men,  according 
to  the  quality  of  the  act,"  whether  it  shall  be  impeached 
or  whether  it  shall  be  indemnified.  I  do  not  make  this 
argument  as  going  fur  her  than  to  meet  the  necessity 
which  I  understand  the  honorable  managers  to  put  forth, 
that  an  infraction  of  a  statute  must  carry  out  of  office  any 
Prc=idcnt  of  the  United  States.  Why  the  very  next 
statute  in  this  book,  after  the  Civil  Office  Tenure  act,  on 
page  492,  is  an  act  to  declare  valid  and  conclusive  certain 
proclamations  of  the  President,  and  acts  done  in  pursu- 
ance thereof  in  the  sivpression  of  the  late  Rebellion.  The 
military  commissions  had  been  declared  invalid  by  the 
Supreme  Court,  and  here  we  have  an  act  of  indemnity, 
covering  a  multitude  of  formal  and  technical  sins,  by  in- 
demnity and  protection,  to  have  the  same  effect  as  if  the 
law  had  been  parsed. 

If,  therefore,  this  interpretation  of  law  and  duty,  by 
their  act  unqualified,  uuscrutinized,  unweighed,  unmea- 
sured, ia  to  make  the  necessary  occasion  of  a  verdict  of 
impeachment,  it  must  be  considered  under  the  clear 
bright  light  on  which  true  statesmanship  sheds  upon  the 
subject.  We.  as  conveniently  at  this  point  as  afterwards, 
pav  some  attention  to  the  astronomical  punishment  which 
the  learned  and  honorable  manager,  Mr.  Boutwell.  thinks 
should  be  applied  to  the  novel  case  of  impeachment. 
Cicero.  I  think  it  is,  who  says  that  a  lawyer  should  know 
everything,  lor,  sooner  or  later,  there  is  no  fact  in  history, 
in  science,  or  in  human  knowledge,  that  will  not  come 
into  play  in  hia  argument.  Profoundly  sensible  of  my 
ignorance,  being  devoted  to  a  profession,  "which  sharpens 
and  does  not  enlarge  the  mind,"  I  can  admire  without 
envying  the  superior  knowledge  evinced  by  the  honor- 
able manager.  But,  nevertheless,  while  some  of  his  col- 
leagues were  paying  attention  to  an  unoccupied  and  un- 
appropriated island  on  the  surface  of  the  seas,  Mr.  Mana- 
ger Boutwell,  more  ambitious,  had  discovered  an  un- 
tenanted and  unappropriated  region  in  the  skies,  (laugh- 
ter) reserved,  he  would  have  us  think  in  the  final  coun- 
cils of  the  Almighty,  as  a  place  of  punishment  for  cont 
victcd  and  deposed  American  Presidents.  (Laughter.) 

Now.  at  first,  I  thought  that  his  mind  had  become  so  en- 
larged that  it  was  not  sharp  enough  to  observe  that  the 
Constitution  had  limited  the  punishment  (laughter),  buton 
reflection,  I  saw  that  he  was  as  legal  and  logical  as  he  w  as 
ambitious  and  astronomical,  for  the  Constitution  has  said, 
"removal  from  office,"  and  has  put  no  limit  to  the  distance 
of  removal.  (Great  laughter.)  So,  without  shedding  a 
drop  of  his  blood,  or  taking  a  penny  of  his  property,  or 
ironing  hia  limbs,  he  ia  sentenced  to" removal  from  office 
and  transportation  to  the  skies.  (Laughter.)  This  is  the 
great  undertaking,  and  if  the  learned  manaecr  can  only 
get  over  the  obstacle  of  the  laws  of  nature,  the  Constitu- 
tion won't  stand  in  the  wav.  (Laughter.) 

I  can  think  of  no  method  but  that  of  a  convulsion  of  the 
earth  that  should  project  the  deposed  President  to  this  in- 
finitely distant  space ;  but  a  shock  of  nature  of  so  vast  an 
energy  and  eo  great  a  result  might  unsettle  even  the  so 
firm  members  of  Congress.  (Laughter.)  How  shall  we 
accomplish  it?  Why,  in  the  first  place,  nobody  kno^s 
where  that  space  is  but  the  learned  manager  himself 
(laughter),  and  he  is  the  necessary  deputy  to  execute  the 
judgment  of  the  court. 

Let  it  then  be  provided,  that  in  case  of  your  sentence  of 
deposition  and  removal  from  office,  the  honorable  the  as- 
tronomical manager  shall  take  into  his  own  hands  the 
execution  of  tlie  sentence.  With  the  President  made  fast  to 
his  broad  and  strong  shoulders,  and  having  already  essayed 
the  flight,  bv  imagination,  better  prepared  to  execute  it  in 
form,  taking  advantage  of  ladders,  as  far  as  ladders  would 
go,  to  the  top  of  this  high  Capitol,  and,  spurning  them  with 
his  feet,  from  theGoddess  of  Liberty  let  him  set  out  upon  his 
flight  (laughter),  while  the  Houses  of  Congress  and  all  the 
people  of  the  United  States  shall  shout  "Sicitur  ad  astra." 
(Laughter,  loud  and  long  continued.) 

Here  an  oppressive  doubt  strikes  me ;  how  will  the  man- 
ager get  back?  How  when  he  gets  bevond  the  power  of 
gravitation  to  restore  him,  will  he  get  back?  And  so  ambi- 
tious a  wing  as  he  could  never  stoop  to  a  downward 
flight.  No  doubt  as  he  nasses  through  the  expanse,  that 
famous  question  of  Cailvle,  by  which  he  points  out  the  lit- 
tleness of  human  affairs:— "What  thinks  Bootie  of  them  as 
he  leads  his  hunting  dog3  over  the  zenith  in  their  leash  of 
8ideral  fire,"  willoccur  to  the  managers.  What  indeed 
would  Bootis  think  of  this  new  constellation  (laughter) 
looming  through  space,  beyond  the  power  of  Congress  to 
send  for  persons  and  papers?  (Laughter.) 
Who  shall  return  and  how  decide  in  the  contest  there 
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begun  in  this  new  revolution  thus  established?  Who  shall 
decide  which  is  the  sun  and  which  is  the  moon?  Who 
shall  determine  the  only  scientific  test,  which  reflects  hard- 
est upon  the  other?  (Laughter).  I  wish  to  draw  your  at- 
tention to  what  I  regard  as  an  important  part  ot  my  argu- 
ment, a  matter  of  great  concernment  and  influence  for  all 
statesmen  and  all  lovers  of  the  Constitution— to  the  par- 
ticular circumstances  under  which  the  two  departments 
of  the  government  now  brought  in  controversy  are  placed. 
I  speak  not  of  persons,  but  ot  the  actual,  constant  division 
of  the  two  parties. 

Now,  the  office  of  President  of  the  United  States,  in  the 
view  of  the  trainers  of  the  Constitution,  the  experience  of 
our  national  history,  and  in  the  estimation  of  the  people, 
is  an  office  of  great  trust  and  power.  It  is  not  dependent 
on  any  tenure  of  office,  because  the  tenure  of  office  is  a 
source  of  original  commission;  yet  it  is,  and  is  intended  to 
be,  an  office  of  great  authority,  and  the  government,  in  its 
co-ordinate  departments,  cannot  be  sustained  without 
maintaining  all  the  authority  that  the  Constitution 
has  intended  for  this  Executive  office;  but  it  de- 
pends for  its  place  in  the  Constitution  upon  the 
fact  that  its  authority  is  committed  to  the  suffrage  of  the 
people,  and  that  when  this  authority  is  exerted,  it  is  not 
by  individual  purpose  or  will.  Why  the  mere  strength 
that  a  single  individual  can  oppose  to  the  corrective  power 
of  the  Congress  of  the  United  States?  It  is  because  the 
people,  who,  by  their  suffrage  have  raised  the  President  to 
his  place,  are  behind  him,  holding  up  his  hands,  speaking 
with  his  voice,  sustaining  him  in  his  high  duties,  that  the 
President  has  his  voice  under  the  Constitution. 

It3  great  power  is  safe  thus  to  the  people  for  the  reasons 
I  have  stated,  and  it  is  safe  to  the  President  because  the 
people  are  behind  him,  and  have  exhibited  their  confi- 
dence in  him  bv  their  suffrage,  but  when  one  is  lifted  to 
the  Presidential  office  who  has  not  received  the  suffrage  of 
the  people  for  that  office,  then  at  once  discord;  dislocation 
begins ;  then  at  once  the  great  powers  of  the  office  which 
are  consonant  with  a  free  Constitution  and  with  the  popu- 
lar will,  and  owes  the  very  breath  of  life  to  the  continu- 
ing power  of  the  people;  then  it  is  that  in  the 
criticisms  of  the  press,  in  the  views  of  the  people,  these 
great  powers,  strictly  within  the  Constitution,  seem  to  be 
despotic  and  personal ;  and  then  you  are  subject  to  another 
difficulty  that  our  vicious  system  of  politics  has  introduced, 
and  that  is  that  in  our  nominations  for  the  two  offices, 
selecting  alwa3vs  the  true  leader  of  the  popular  sentiment 
of  the  time  for  the  place  of  Presieent,  we  look  about  for  a 
candidate  for  the  Vice  President  to  attract  the  minority 
and  to  assuage  difficulty  and  to  bring  in  consistent  sup- 
porters. 

Coupled  with  this  phase  in  our  politics,  when  the  Vice 
President  becomes  President  of  the  United  States,  not  only 
ia  he  in  the  attitude  of  not  having  the  popular  support  for 
the  great  powers  of  the  Constitution,  but  of  not  having 
the  authoritative  support  for  the  fidelity  and  maintenance 
of  his  authority.  Then,  adhering  to  the  original  opinion 
and  political  attitudes  which  form  the  argument  for 
placing  him  in  the  second  place,  he  ia  denounced  as  a 
traitor  to  his  party,  and  insulted  and  criticised  by  all  the 
leaders  of  that  party. 

I  speak  not  particularly  in  reference  to  the  present  in 
cumbent,  and  the  actual  condition  of  parties  here,  but  all 
the  public  men,  all  the  ambitious  men,  all  the  men  en- 
gaged in  the  public  service,  and  in  carrying  on  the  govern- 
ment in  their  own  views  and  the  interests  and  duties  of 
the  party,  all  have  formed  these  views  and  established 
their  relations  with  the  President,  who  has  disappeared, 
and  they,  then,  are  not  in  the  attitude  and  support,  per- 
sonal or  political,  that  should  properly  be  maintained 
among  the  leaders  of  a  party. 

Then  it  is  that  ambitious  men  who  had  formed  the  pur- 
pose both  for  the  present  and  for  the  future,  upon  the 
faith  of  Presidential  nomination,  find  their  calculations 
disturbed  Ihen  it  is,  that  piudence  and  wisdom  find 
that  terrible  evils  threaten  the  conduct  of  the  government 
and  the  nation. 

This  we  all  know  by  looking  back  at  the  party  differ- 
ences In  times  past,  as  in  the  time  of  the  Presidency  of  Mr. 
Tyler,  when  an  impeachment  was  moved  against/him  in 
the  House  of  Representatives  and  had  more  than  a  hun- 
dred supporters,  and  it  was  found  after  it  was  all  over  that 
there  was  nothing  in  the  conduct  ot  Mr.  Tyler  to  justify  it. 
So,  too,  a  similar  imputation  will  be  remembered  in  tho 
conduct  of  Mr.  Fillmore. 

Then  the  opposition  eeize  upon  this  opportunity,  enter 
into  the  controversy,  urged  on  the  quarrel,  hut  do  not 
espouse  it,  and  thus  it  ended  in  the  President  being  left 
without  the  support  of  the  guarantees  of  authority  which 
underlie  and  vivify  the  Constitution  of  the  United  States, 
namely,  the  favor  of  the  people  ■  and  so,  when  this  unfor- 
tunatet  this  irregular  condition  of  the  Executive  office  con- 
curs with  a  time  of  great  national  conjointurc,  then,  at 
once,  you  have  at  work  the  special  or  peculiar  operation  of 
forces  upon  the  Executive  office,  which  the  Constitution 
left  unprotected  and  undefended  w  ith  the  lull  measure  of 
support  which  every  department  of  the  government 
frtiould  have  in  order  to  resist  tho  others,  pressing  on  to 
danger*  and  difficulties  which  may  shake  and  bring  down 
the  pillars  of  the  Constitution  itself.  I  suggest  then  to  you, 
as  v,  ise  men,  that  you  understand  how  out  of  circum- 
etanccs  lor  which,  as  man  is  responsible,  attributable  to 
the  workings  of  tho  Constitution  Itself,  there  is  a  weak- 
ness, and  a  special  weakness,  in  tho  Presidency  of  tho 
I  nitcd  States,  which  is,  as  it  were,  an  undefended  fort, 
end  to  see  to  it  that  an  invasion  i*  not  urged  and  mado 
■ujcresaful,  bv  tho  temptation  that  is  presented. 

Thu  exceptional  weakness  of  tho  President,  under  our 
Constitution,  hi  accompanied,  in  the  present  state  of 


affairs,  by  the  extraordinary  development  of  party 
strength  in  Congress.  There  are.  in  the  Constitution,  but 
three  barriers  against  the  will  of  a  majoritv  in  Congress. 
One  is  that  which  requires  a  two-thirds  vote  to  expel  a 
member  of  either  House;  another  is  that  a  two- thirds 
vote  is  necessary  to  pass  a  law  over  the  objections  of  the 
President,  and  the  third  is  that  a  two-thirds  vote  of  the 
Senate,  sitting  as  a  court  for  the  trial  of  impeachment,  is 
necessary  for  conviction.  And  now  these  last  two  protec- 
tions of  the  Executive  office  have  disappeared  from  the 
Constitution,  in  its  practical  working,  by  the  condition  of 
parties,  which  has  given  to  one  the  firm  possession,  by 
three-fourths,  I  think,  in  both  houses,  of  the  control  of  tho 
government,  of  each  of  the  other  branches  of  the  govern- 
ment.  Reflect  upon  this. 

I  do  not  touch  upon  the  particular  circumstance  that  the 
non-restoration  of  the  Stares  has  left  the  members  in  both 
Houses  less  than  they  might  under  other  circumstances  be. 
I  do  not  calculate  on  whether  that  absence  increases  or  di- 
minishes the  proportion  that  there  would  be  in  parties 
Possibly  their  presence  might  even  aggravate  the  political 
majority  which  overrides  practically,  on  the  calculations 
of  the  President's  protection,  in  the  guarantees  of  the  Con- 
stitution. What  did  the  two-thirds  mean?  It  meant  that 
in  a  free  country  where  intelligence  is  diffused  it  was  im- 
possible to  suppose  that  there  would  not  be  a  somewhat 
equal  division  of  parties.  It  was  impossible  to  suppose 
that  the  excitement  and  zeal  of  party  would  carry  all  the 
members  of  it  into  any  extravagancies.  I  do  not  call  them 
extravagancies  in  any  sense  of  reproach.  I  merelv  speak 
as  to  the  extreme  measures  which  parties  may  be  disposed 
to  adopt. 

Certainly,  then,  there  is  ground  to  reflect  before  bringing 
to  the  determination  this  great  struggle  between  the  co- 
ordinate branches  of  the  government,  whether  the  co-or*- 
dination  in  the  Constitution  can  be  preserved,  or  whether 
it  is  better  to  urge  a  to6t  which  may  operate  upon  the 
framework  of  the  Constitution  and  upon  its  future,  unat- 
tended bv  any  exception  of  a  peculiar  nature  which  go- 
verns the  actual  situation.  Ah,  that  is  the  misery  of 
human  affairs— that  distresses  come  when  the  system  is 
least  prepared  to  receive  it.  It  is  misery  that  disease  in- 
vades the  form  when  health  is  depressed  and  the  powers 
of  the  constitution  to  resist  it  are  at  the  lowest  ebb ;  it  is 
misery  that  the  gale  rises  and  sweeps  the  ship  to  destruc- 
tion when  there  is  no  rca  room  for  it,  and  when  it  is  on  a 
lee  shore,  and  if  concurrently  with  these  dangers  to  tho 
good  ship  her  crew  be  short,  and  her  helm  unsettled,  and 
disorder  begins  to  prevail, and  there  comes  to  be  a  final  dtrug- 
gle  for  the  maintenance  of  mastery  against  the  elements, 
how  wretched  is  the  condition  of  that  people  whose  for, 
tunes  are  embarked  in  that  ship  of  State.  What  other 
protection  is  there  for  the  Presidential  office  but  these 
two-third  guarantees  of  the  Constitution  and  the  Supreme 
Court,  placed  there  to  determine  the  lines  of  separation, 
and  of  duty,  and  of  power  under  our  Constitution,  be- 
tween the  Legislature  and  the  President.  Under  the  evi- 
dence proposed  and  rejected,  the  effort  of  the  President 
was,  when  the  two-thirds  majority  had  urged  the  contest 
against  him,  to  raise  a  case  for  tie  Supreme  Court  to  de- 
cide, and  then  the  Legislature,  coming  in  by  its  special 
jurisdiction  of  impeachment,  intercepts  his  efforts,  and 
brings  his  head  again  within  the  mere  power  of  Congress, 
where  the  two-thirds  rule  is  equally  ineffectual  as  between 
the  parties  to  the  contest. 

This  is  a  matter  of  grave  import,  of  grave  consideration, 
and  ia  to  be  in  the  eyo  of  history  one  of  the  determining 
evidences  ot  this  great  controversy;  for,  great  as  is  tlue 
question  in  the  wisdom  of  the  managers  and  of  ourselves, 
and  in  the  public  intelligence  of  the  people,  as  to  how 
great  the  power  shall  be  on  one  fide  or  the  other— with 
Congress  or  with  tho  President— that  question  sinks  into 
absolute  insignificance  compared  with  the  greater  and 
higher  question— the  question  which  has  been  in  the  minds 
of  officers,  and  publicists  and  statesmen  sinco  our 
Constitution  was  founded— whether  it  was  in  the 
power  of  a  written  Constitution  to  draw  lines  of 
separation,  and  to  put  up  buttresses  of  defense 
between  co-ordinate    branches  of    the  government— 

With  that  question  settled  adversely,  with  the  determi- 
nation that  one  can  devour,  and,  having  the  power,  will 
devour  the  other— then  the  balances  of  the  American  Con- 
stitution arc  lost,  and  lost  for  ever.  No  one  can  reinstate 
in  paper  what  has  once  been  struck  down  in  fact.  Man- 
kind is  governed  by  instances,  not  by  resolutions.  Then 
there  is  placed  before  tho  people  of  tho  country  an 
attempt  to  establish  new  balances  of  power,  by  which 
the  powers  of  tho  different  departments,  being 
more  firmly  fixed,  ono  can  bo  safe  against  the 
other,  but  who  can  be  wiser  than  our  fathers ;  who  greater, 
who  juster than  they;  who  more  considerate  and  more 
disinterested  than  they,  and  If  their  descendants  had  not 
the  virtue  to  maintain  what  they  so  wisely  and  so  nobly 
established,  how  can  these  same  descendants  hope  to 
have  tho  virtue  or  the  wisdom  to  make  a  better  establish- 
ment for  their  posterity?  Now,  Senators,  I  urge  upon  you 
to  consider  wncther  you  will  not  recoil  from  settling 
so  tremendous  a  subject,  under  so  special,  so  dis- 
advantageous, so  disastrous  circumstances  as  I  have 
portrayed  to  you?  A  strong  Executive,  an  absolute 
veto,  with  a  longer  term,  with  more  permanent  possession 
and  control  of  official  patronage  will  bo  necessary,  if  tho 
wise,  and  just,  and  considerate  measures  of  our  ancostora 
shall  not  bo  allowed  to  provail  in  your  judgments.  Or,  if 
that  be  distasteful,  unacceptable,  inadmissablo.  then  wo 
will  swing  out  all  to  the  omnipotence  of  Congress,  and  re- 
turn to  the  exploded  experiment  of  the  Confederation, 
whero  Congress  was  Executive  and  Legislative  all  at  once. 
There  Ls  ono  other  general  topic  which  is  not  to  be  left 
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ounoticed,  on  account  of  the  very  serious  impression  it 
brings  upon  the  political  situation  which  forms  a  staple  of 
procure  on  the  part  of  the  managers.  I  mean  the  very 
peculiar  political  situation  of  the  country  itself.  The  sup- 
pression of  the  armed  rebellion,  and  the  reduction  of  the 
revolted  States  to  the  power  of  the  government,  left  a 
problem  of  as  great  difficulty  in  human  affairs  as  was 
over  proposed  to  the  action  of  any  government. 

The  work  of  pacification  after  so  great  a  struggle,  where 
so  great  passions  were  enlisted,  so  great  wounds  had  been 
iiiilicted;  where  so  great  discontents  had  originated  con- 
troversies, and  so  much  bitterness  prevailed,  its  formal  set- 
tlement presented  a  work  of  great  difficulty,  but  there  con- 
curred with  it  a  special  circumstance,  which  by  itself 
would  have  taken  all  the  resources  of  statesmanship— I 
mean  the  emancipation  of  the  slaves— which  had  thrown 
four  millions  of  men,  not  by  the  process  of  peace,  but  by 
the  sudden  blow  of  war,  into  the  possession  of  their  free- 
dom; which  had  placed  at  once,  and  against  their  will,  all 
the  rest  of  the  population  under  those  who  had  been  their 
•laves. 

Now,  the  process  of  adaptation  of  society  and  of  law  to 
bo  great  a  social  change  as  that,  even  when  accomplished 
In  peace,  and  when  not  disturbed  by  the  processes  of  war 
end  by  the  discontent  of  a  suppressed  rebellion,  was  so 
much  as  any  courage  or  any  property  as  is  given  to  any 

fovernnieut  can  expect  to  carry  through  successfully. 
Vhen  these  two  great  political  facts  concur  and  press 
upon  a  government,  how  vast,  how  difficult,  how  imprac- 
ticable and  unmanageable  seems  the  posture  of  afiairs. 
But  this  does  not  represent  the  measure,  or  even  the  prin- 
cipal feature  of  the  difficulty. 

When  the  government,  whose  arms  had  triumphed  and 
Mppreseed  resistance,  is  itself,  by  the  theory  and  action 
of  the  Constitution,  the  government  which  by  positive 
law  is  to  maintain  its  authority,  the  process  is  simple; 
but  under  our  complete  government  the  restored  Con- 
stitution surrenders  their  domestic  affairs  at  once  to 
the  local  governments  of  the  people  who  have  been  in 
Rebellion.  And  then  arises  the  question— What  has 
formed  the  staple  of  our  politics  for  the  last  four  years— 
what  has  tried  the  wisdom,  the  courage,  the  patriot- 
ism of  all?  The  question  is,  how  far,  under  the  Consti- 
tution as  it  Etands,  the  General  Government  can  exer- 
cise absolute  control  in  the  transition  period  between 
war  and  peace,  and  how  much  found  to  be  thus  manage- 
able should  be  committed  to  the  changes  in  the  Consti- 
tution. When  we  understand  that  the  great  controversy 
in.lhe  formation  of  the  Constitution  itself,  was  how  far 
the  General  Government  should  be  intrusted  with  the 
domestic  concerns,  and  that  the  people  of  the  States  were 
not  willing  to  intrust  the  General  Government  with  their 
flomestic  interests.  We  see  at  once  how  wide,  how  dan- 
gerous, how  difficult  is  the  arena  of  the  controversy  of 
constitutional  law,  and  of  differences  of  opinion  as  to  what 
was  or  is  constitutional,  and  as  to  what  changes  should  be, 
or  ought  to  be  made  in  the  Constitution  to  meet  the  pracii- 
cal  situatien.  When  vou  add  that  the  people  are  divided 
on  these  questions,  and  as  the  parties  of  force  on  one  side, 
and  on  the  other  are  the  loyal  masses  and  the  Rebel 
masses,  and  whoever  divides  from  his  neighbor,  from  his 
associates,  from  his  party  adherents  in  this  line  of  consti- 
tutional opinion,  and  in  this  line  of  governmental  action, 
which  seems  to  press  the  least  changes  on  the  Constitu- 
tion, and  the  least  control  on  the  masses  lately  in  Rebel- 
lion, will  be  suspected  and  charged  as  an  ally  of  traitors 
and  Rebels.  You  have  at  once  disclosed  how  the  names  of 
traitor  and  of  Rebel,  which  belonged  to  the  war,  have  been 
made  the  current  phrases  of  political  discussion.  I  do  not 
question  the  rectitude,  nor  do  I  question  the  wisdom  of  any 
positions  that  have  been  taken  as  matter  of  argument,  as 
matter  of  faith,  or  as  matter  of  action  in  the  dis- 
position of  this  peculiar  situation.  I  onlv  at- 
tract your  attention  to  the  necessities  and  dan- 
gers of  the  situation  itself,  both  in  reference  to 
public  order  and  in  reference  to  the  changed  condition  of 
the  slave.  We  were  urged  "stave  super  vias  antiquae. 
It  is  not  the  question  of  standing  upon  ancit  nt  ways,  for 
we  are  not  on  them.  The  problem  of  the  situation  is,  as  it 
was  then,  how  to  eet  on  the  ancient  ways  from  those 
paths  which  disorder  and  violence  and  rebellion  had  forced 
as  into,  and  here  it  was  that  the  exasperations  of  politics 
came  up,  mingled  with  charges  of  infidelity  to  party,  and 
of  moral  and  political  treason  to  the  State.  How  many 
theories  did  we  have  in  this  Senate?  If  I  am  not  mistaken, 
one  verv  influential,  and  able  and  eloquent  Senator  was 
aiaposeS  to  take  the  declaration  of  independence  in  the 
working  forces  of  our  Constitution  as  a  sort  of  free  consti- 
tution. In  the  other  House  a  great  leader  was  disposed  to 
treat  it  on  the  trans-conetitutional  necessities  which  the 
situation  itself  imposed.  And  thus  it  was  that  minds 
trained  in  the  old  school,  attached  to  the  Constitution, 
were  unable  as  orators  and  as  reasoners,  to  adopt  these 
learned  phrases. 

Aud  now  let  me  urge  it,  that  all  this  is  within  the  pro- 
vince of  politics,  and  free  governments  would  be  unwor- 
thy of  their  freedom,  and  could  not  maintain  it  if  their 
public  servants,  their  public  men,  their  chosen  servants, 
were  not  able  to  draw  the  distinction  between  legal  con- 
stitutional offenses  and  odious  and  abominable  faults. 
When  passions  and  struggles  of  force,  in  any  form  of  vio- 
lence, or  of  impeachment  as  an  engine  of  power  come  into 
play,  then  freedom  has  become  license,  and  then  party  has 
become  faction.  I  hold  in  my  hands  an  article  from  tho 
Tribune,  written  in  reference  to  this  trial,  and  put  with 
great  force  and  skill.  I  do  not  propose  to  read  it.  I  brine 
it  here  to  show,  and  to  say  that  it  is  an  excellent  series  of 

{Yticles  of  impeachment  against  tho  President  of  the 
Jnited  States,  within  the  forum  of  politics,  for  political 


repugnance  and  obstruction,  and  as  an  honest  conviction 
that  the  technical  and  formal  crimes  imputed  in  the  arti- 
cles before  this  court  are  of  but  Paltry  consideration. 

Now,  that  is  an  excellent  article  of  impeachment  tor  tho 
forum  of  politics,  and  for  discussion  at  the  bastings. 
There  it  belongs,  there  it  must  be  taken.  But  thi->  being  a 
court,  we  are  not  to  be  tried  for  that  of  which  we  are  not 
charged.  How  wretched  the  condition  of  him  who  is  to 
be  oppressed  by  vague,  uncertain  shadows,  which  he  can- 
not resist.  Our  honorable  managers  must  go  back  to  tho 
source  of  their  authority  it  they  would  obtain  what  was 
once  denied  them— a  general  and  open  political  charge. 
It  must,  I  know,  be  maintainable  in  law,  it  must  be  main- 
tainable in  Cut;  but  then  it  would  be  brought  here,  it 
would  be  written  down,  its  dimensions  would  be  known 
and  understood,  its  weight  would  be  estimated.  The 
answer  could  be  made,  and  then  your  leisure  and  that  of 
the  nation  being  occupied  with  hearing  witnesses  about 
political  difhculties,  and  questions  of  political  repugnance, 
and  political  obstruction  on  the  part  of  the  President,  w  e 
should  be  heard  in  his  defense  in  that  political  trial,  and 
would  at  least  have  the  opportunity  of  reducing  the  force 
of  the  testimony,  and  of  bringing  in  the  opposing  and  con- 
troverting proofs. 

Then  at  least,  if  you  would  have  a  political  trial,  there 
would  be  something  substantial  to  work  upon.  Hut  the 
idea  that  the  President  of  the  L'nited  States  is  to  be  brought 
into  the  procedure  of  this  court  by  a  limited  accusation, 
and  be  found  not  guilty  under  that,  but  be  convicted  under 
an  indictment  which  the  House  refused  to  sustain,  or  un- 
der that  wider  indictment  which  the  newspaper  press  pre- 
sent, and  without  an  opportunity  to  bring  proof  and  to 
make  argument  on  the  subject,  seems  to  us  too  monstrous 
for  any  intelligence  within  or  without  this  political  circle, 
this  arena  of  controversy,  to  maintain  for  a  moment.  My 
hope  has  been  brieflv  to  draw  your  attention  to  what  lies 
at  the  basis  of  the  discussion  of  the  power  and  authority 
that  may  be  rightfully  exercised,  or  reasonably  assumed  to 
be  exercised,  by  the  President,  between  these  two  branches 
of  the  government. 

The  co-ordination  of  the  powers  of  the  government  is  not 
one  of  the  greatest  efforts  in  the  frame  of  a  paper  constitu- 
tion, but  I  thiuk  it  must  be  conceded  that  as  it  occupies  the 
main  portion  of  the  Constitution  itself,  so  it  has  been  re- 
garded by  all  competent  critics  at  home  and  abroad  to  have 
been  a  work  most  successfully  accomplished  bv  the  framers 
of  our  governmet.  Indeed  if  you  wjll  look  at  the  Constitu- 
tion, you  will  find  that  beyond  that  limit  of  defining  what 
belongs  to  the  government  and  what  must  be  left  to  the 
liberties  of  the  people,  and  then  discriminating  between 
what  should  be  accorded  to  the  General  Government  and 
what  should  be  left  to  the  domestic  government  of  the 
States.  The  whole  effort  of  the  Constitution  is  to  build  up 
these  three  departments  of  the  government,  so  that  each 
should  have  strength  to  stand  against  the  others,  and  not 
strength  to  encroach  upon  or  overthrow  the  others. 

Much  has  been  said  about  Congress  being  the  great  de- 
positor of  power.  Why,  of  course  it  is;  it  is  the  deposi- 
tor of  power  and  of  will. 

Congress  must  be  intrusted  with  all  tho  strings  of  power, 
and,  therefore,  the  effort  of  the  Constitution  was  to  curb 
and  restrain  the  exercise  of  that  power  by  Congress,  and 
so  you  find  that  almost  all  the  additions  to  the  Constitu- 
tion are  based  upon  Congress,  restraining  it  from  exercising 
power  over  the  people,  or  over  the  States,  or  over  the  co- 
ordinate branches  of  the  government.  Nevertheless,  there 
is  an  absolute  and  necessary  deposit  of  authority  in  Con- 
gress. It  is  left  master  of  the  whole.  To  what  purpose  is 
it  to  provide  that  the  judges  of  the  Supreme  Court  shall 
hold  their  offices  for  lite,  and  that  their  salaries  shall  not 
be  diminished  during  their  term  of  service,  if  Congress 
may  omit  or  refuse  to  appropriate  a  dollar  for  the  salary  of 
that  particular  judge? 

Nevertheless  government  is  to  be  administered  by  men, 
and  in  an  elective  government  the  trust  is  that  the  elected 
agents  of  the  people  will  be  faithful  to  their  interests.  But 
simple  as  is  the  institution  of  the  judiciary,  when  you 
come  to  the  executive  authority,  then  comes  the  problem 
which  has  puzzled,  and  which  will  puzzle  all  framers  of 
government  having  no  know  ledge  or  idea  of  authority  ex- 
cept what  springs  from  the  people.  Under  the  British 
Constitution  there  is  no  difficulty  in  tracing  up  the  Parlia- 
ment, provided  you  leave  standing  the  authority  of  the 
barons.  But  here  tho  problem  is,  how  is  it  without  the 
suppo?  t  of  the  nobles  ?  You  can  make  an  executive  strong 
enough  to  maintain  itself  b3T  the  balance,  as  it  is  found  in 
the  Constitution.  Our  ancestors  disposed  of  that  question. 
It  has  served  us  till  this  time. 

Sometimes  in  the  heat  of  party  the  Executive  has  seemed 
too  strong.  Sometimes,  in  the  heat  of  party,  Congress  has 
seemed  too  strong ;  yet  every  danger  passes  away,  and  the 
government  is  administered,  controlled,  protected  by  the 
great  superior  predominant  interest  and  power  of  the  people 
themselves.  The  essence  of  the  Constitution  is,  that  there 
is  no  period  of  authority  granted  by  it  in  the  six  years' 
term  to  the  Senate,  in  the  four  years'  term  to  the  Presi. 
dent,  and  in  the  two  years'  term  to  the  House  of  Repre- 
sentatives, that  cannot1  be  lived  through  in  patience, 
subordinate  aud  obedient,  to  the  Constitution.  As  it  was 
said  in  the  debate  in  the  Convention  on  a  particular  topis 
of  impeachment,  there  will  be  no  danger  when  a  four 
years'  occurring  election  restores  to  the  common  master  of 
Congress  and  of  the  Executive  the  trust  reposed  in  them. 
In  connection  with  this  part  of  his  argument,  Mr.  Evarts 
read  two  extracts  from  speeches  of  Mr.  Webster,  and  then, 
on  motion  of  Senator  Conkliug,  the  court  adjourned  till 
twelve  o'clock  tomorrow. 
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The  Chief  Justice  stated  the  first  business  to  be  the 
order  offered  by  Senator  Sumner,yesterday,  censuring 
Mr.  Nelson,  of  counsel,  for  words  spoken  in  discus- 
Bion,  intended  to  provoke  a  duel,  or  signifying  a  wil- 
lingness to  fight  a  duel,  and  contrary  to  good  morals. 

Senator  JOHNSON  moved  to  lay  the  order  on  the 
table. 

Sumner  on  Nelson. 

Senator  SUMNER  said  on  that  I  ask  the  yeas  and 
nays, 

The  yeas  and  nays  were  ordered.  When  Senator 
Anthony's  name  was  called  he  said:— Mr.  President, 
I  would  like  to  ask  the  counsel  a  question.  I  would 
ask  him  if  in  the  remarks  quoted  in  the  resolution  it 
was  his  intention  to  challenge  the  honorable  manager 
to  mortal  combat.  (Laughter.) 

Nelson  Belligerent. 

Mr.  NELSON— Mr.  Chief  Justice,  it  is  a  very  difficult 
question  for  me  to  answer.  During  the  recess  ot  the 
Senate,  the  honorable  gentleman  remarked  to  me  that  he 
was  going  to  say  something  on  the  subject  of  Alta  Vela, 
and  desired  me  to  remain.  He  then  directed  his  remarks 
to  the  Senate.  I  regarded  them  as  charging  me  with  dis- 
honorable conduct  before  the  Senate,  and  in  the  heat  of 
the  discussion,  I  made  use  of  language  which  was  intended 
to  signify  that  I  hurled  back  the  gentleman's  charge  upon 
him,  and  that  I  would  answer  the  charge  in  any  way  that 
he  decided  to  call  me  to  account  for  it.  I  c  annot  sav  that 
I  had  a  duel  in  my  mind ;  I  am  not  a  duelist  by  protession. 
Nevertheless,  my  idea  was  that  I  would  answer  the  gen- 
tlemen in  any  way  that  he  chose.  I  3id  not  intend  to  claim 
any  exemption  on  account  of  age,  or  anything  else.  I  hope 
the  Senate  will  recollect  the  circumstances.  I  have  treated 
the  gentleman  with  the  utmost  kindness  and  politeness, 
and  gave  marked  attention  to  what  he  said,  and  to  insult 
the  Senate  was  an  idea  that  never  entered  my  mind.  I 
entertain  the  kindest  feeling  towards  the  Senate,  and 
would  be  as  far  as  any  man  on  the  face  of  the  earth,  from 
insulting  the  gentlemen  of  the  Senate,  whom  I  was  ad- 

't he^raotion  to  lay  on  the  table  was  agreed  to  by  the  fol- 
lowing vote :—    „ 

The  Vote. 

Yeas.— Messr  s.  Anthony,  Bayard.  Buckalew,  Cattell 
Chandljr,  Corbet,  Cragin,  Davis,  Dixon.  Doolittle,  Drake, 
Edmunds,  Ferry,  Fessendeu,  Fowler,  Frelinguysen, 
Grimes,  Harlan,  Hendricks,  Howe,  Johnson,  Morrill  (Me.), 
Morton,  Norton,  Patterson  (N.  H.),  Patterson  (Tenn.), 
Kaiusey,  Ross,  Saulsbury,  Sherman.  Tipton,  Trumbull, 
Van  Winkle,  Vickers  and  Williams— 35. 

Nays.— Messrs.  Cameron,  Howard,  Morgan,  Morrill  (Vt.), 
Pomeroy.  Stewart,  Sumner,  Thayer,  Wilson  and  Yates— 10. 

So  the"  order  was  laid  on  the  table. 

The  Chief  Justice  then  stated  that  the  next  business  to 
the  consideration  of  Mr.  Cameron's  order,  offered  yester- 
day, that  the  Senate  hereafter  hold  sessions  from  8  P.  M. 
to  11  P.  M. 

Senator  SUMN  ER  offered  the  following  as  a  substitute  :— 

Ordered,  That  the  Senate  will  zit  during  the  remainder 
of  the  trial  from  10  o'clock, in  the  forenoon  till  3  o'clock  in 
the  afternoon,  with  sucli  brief  recess  as  may  be  ordered. 

Senator  TRUMBULL  moved  to  lay  the  whole  subject  on 
the  table,  which  was  agreed  to  by  the  following  vote  :— 

YEAS.— Messrs.  Anthony,  Bayard,  Buckalew,  Cattell, 
Corbet,  Davis,  Dixon,  Doolittle,  Drake.  Ferry.  Fcssenden, 
Fowler,  Freliughnyscn,  Grimes,  Hendricks,  Howe,  John- 
eon,  McCrcery,  Morrill  (Me.),  Morrill  (Vt.),  Morton,  Nor- 
ton, Patterson  (N.  H.),  Patterson  (Tenn.),  Ramsey.  Ross, 
gaulsbury,  Sprague,  Iruuibull,  Van  Winkle,  Willey  and 
Vickers- 32. 

NAYS.  Messrs.  Cameron,  Chandler,  Conkling,  Cragin, 
Edmunds,  Harlan.  Howard,  Morgan,  Ramsey,  Sherman, 
Stewart,  Sumner,  Thayer,  Tipton,  Williams,  Wilson  and 
Yates-17. 

And  the  subject  was  laid  on  the  table. 

Mr.  Evarts  Resumes. 

Mr.  EVARTS  then  proceeded  with  his  argument,  as  fol- 
lows;— 

We  perceive,  then,  Mr.  Chief  Justice  and  Senators,  that 
the  subject  out  of  which  this  controversy  has  arisen  be- 
tween the  two  branches  of  the  government— the  executive 
and  legislative— touches  the  very  foundations  of  the  ba- 
lance of  power  in  the  Constitution;  and  in  the  argu- 
ments of  the  honorable  managers  it  has  to  some  extent 
been  so  pressed  upon  your  attention.  You  have  been  inndo 
to  believe,  so  mighty  and  important  is  this  point  in  the 
controversy— the  arrogation  of  the  power  of  office  included 
in  the  function  of  removal -that  ifit  is  carried  to  the  cre- 
dit of  the  Executive  Department  of  government,  it  makes 
it  a  monarch  v. 

Why,  Mr.  Chief  Justice  and  Senator?,  what  a  gravo  re- 
proach is  this  upon  tho  wisdom  and  foresight,  the  civil 
prudence  of  our  ancestors,  that  has  left  uneamined  andx 
unexplored  and  uusatialicd,  these  doubts  or  measures  of 


the  strength  of  the  Executive.  Upon  so  severe  a  test  or 
inquiry  of  being  a  monarchy,  or  a  free  republic,  I  ash, 
without  reading  the  whole  of  it,  your  attention  to  a 
passage  from  the  Federalist,  one  of  the  papers  by  Alexan- 
der Hamilton,  who  felt,  in  advance  these  aspersions  that 
are  sought  to  be  placed  upon  the  establishment  of  the 
executive  power  in  the  President. 

He  then  suggests  in  brief  the  solid  discrimination  and  dis- 
tinction between  the  President  and  a  monarchy,  and  con- 
eludes  by  saying  this,  '"What  answer  shall  we  give  to  those 
who  would  persuade  that  things  unlike  resemble  each 
other  ?  The  same  that  ought  to  be  given  to  those  who  tell 
us  that  a  government,  the  whole  power  of  which  is  to  be 
in  the  hands  of  the  executive  and  judicial  servants  of  the 
people,  is  an  aristocracy,  a  monarchy  and  a  despotism. 
But  a  little  closer  attention  to  both  the  history  ot  the  fram- 
ing of  the  Constitution,  and  to  the  opinions  which  main- 
tained a  contest  in  the  body  of  the  Convention— which 
should  finally  determine  the  general  character  and  nature 
of  the  Constitution— will  show  us  that  this  matter  of 
the  power  of  removal  or  the  control  of  office  as  in 
dispute  bet  ween  the  President  and  the  Senate,  touches 
more  nearly  one  of  the  other  great  balances  of  the  Consti- 
tution. I  mean  that  that  balance  between  the  weight  of 
numbers  in  the  people  and  the  equality  of  the  States,  irre- 
spective of  population,  of  wealth,  and  of  size.  Here  it  is, 
if  I  maybe  allowed  to  say  so :  that  the  opinions  to  which 
public  attention  was  drawn  by  the  honorable  manager, 
Mr.  Boutwell— the  opinions  of  lit.  Sherman  and  their 
origin,  one  of  the  greatest  statesmen  of  the  last  generation- 
said  to  me  that  it  was  to  Mr.  Sherman,  and  to  his  young 
colleague,  Mr.  Ellsworth,  and  to  Judge  Patterson,  of  New 
Jersey,  that  we  owed  it  more  than  all  else,  in  that  Con- 
vention, that  our  government  was  made  what  that  states- 
man pronounced  the  best  government  in  the  world— a  Fed- 
eral Republic ;  instead  of  being  what  it  would  have  been 
but  for  these  members  of  the  Convention,  as  this  states- 
man of  the  last  generation  expressed  it— a  con-solidated 
empire,  the  worst  government  in  the  world. 

And  now  between  these  two  opinions  it  was  the  con- 
troversy whether  the  Senate  should  be  admitted  into  a 
share  of  executive  power  of  appointment.  The  great  arm, 
the  strength  of  the  government  came  in  play,  and  on  this 
question  of  the  equality  of  the  States  Mr.  Sherman  in- 
sisted that  this  participation  should  be  reserved  to  the 
Senate,  which  others  resisted  as  too  great  a  subtraction 
from  the  sum  of  executive  power  to  be  safe.  In  this  disin- 
tegration and  frittering  away,  Mr.  Adams,  the  first  Presi- 
dent under  the  Constitution,  I  am  informed  upon  autho- 
rity not  doubted,  bringing  it  to  me  from  the  opinions  from 
his  friends,  did,  in  the  opinion  that  participation  in  ap- 
pointment, as  construed  and  maintained  in  the  practice  of 
this  government,  would  be  the  point  upon  which  the  Con- 
stitution would  fail ;  that  the  allotting  of  power  to  a  com- 
paratively irresponsible  administration  in  the  Senate 
would  ultimately  so  destroy  the  strength  of  the  Executive 
with  the  people,  and  create  so  great  a  discontent  among 
the  people  themselves  with  the  Executive  of  their  own 
choice;  that  they  would  not  submit  to  the  executive 
power  thus  bestowed,  if  given  to  a  body  that  had  its  con- 
stitution without  any  popular  election  whatever,  and 
where  its  basis  and  strength  came,  not  by  the  strength 
and  power  of  the  people,  but  by  the  equality  of  the  States. 
When  you  add  to  that  this  change  which  gave  the  Senate 
a  voice  in  the  removal  from  office,  and  then  gave  it  the 
first  hold  upon  the  question  of  the  weight  of  official  power 
in  the  country,  you  change  wholly  the  question  of  the  Con- 
stitution, and  Instead  of  giving  the  Senate  only  the  ad- 
visory course  which  that  instrument  commits  to  it,  yon 
change  it  into  the  absolute  preliminary  power  of  that 
body  to  Bay  to  the  Executive  of  the  United  States  that 
every  administrative  office  under  him  shall  remain  as  it  is; 
that  the  officers  shall  be  overturn  and  against  him,  and 
that  they  will  be  with  the  Senate  and  for  the  Senate;  and 
when  you  add  to  that  the  power  of  the  Senate  to  sav  that 
"until  we  know  and  determine  who  the  successor  will  be, 
we  hold  the  reins  of  power,  so  that  the  olfice  shall  not  be  va- 
cated," then  you  do  indeed  break  down  at  once  the  balance 
between  the  Executive  and  the  legislative  power,  and  you 
break  down  the  Federal  election  of  the  President  at  once, 
and  commit  to  the  equality  of  States  the  partition  and 
distribution  of  the  executive  power  of  this  country, 

I  would  like  to  know  how  it  is  that  the  people  of  the 
country  t  -e  to  be  made  to  adopt  this  principle  of  tho  Con- 
stitution, that  the  Executive  power  attributed  to  federal 
members,  made  up  of  Senators  and  Representatives  added 
together  from  each  State,  that  that  executive  power, 
which  the  people  supposed  was  involved  in  its  choice  ot 
President,  is  to  be  administered  and  controlled  by  a  body 
made  up  of  the  equality  of  States. 

I  would  like  to  know  on  what  plan  of  politics  it  is  to  be 
carried  out.  How  can  you  make  the  combination?  How 
the  forces;  how  tho  effects  which  are  to  clothe  themselves 
into  a  popular  election,  and  then  to  find  that  the  executive 
power  is  already  administered  on  the  principle  of  the 
equality  of  States.  I  should  like  to  know  how  it  is  that 
New  York,  and  Pennsvlvania,  and  Ohio,  and  Indiana, 
and  Illinois,  and  Missouri,  and  tho  great  and  growing 
States  are  to  c-rry  the  force  of  popular  will  iuto  the  exe- 
cutive chair,  on  federal  members  in  the  electoral  college, 
and  then  find  that  Maryland  and  Delaware  and  the  dis- 
tant States  unpeopled,  are  to  control  tho  wholo  possession 
and  administration  of  tho  executive  power. 

I  would  like  to  know  how  long  we  are  to  keep  up  tho 
form  of  electing  a  President,  with  tho  people  behind  hffn, 
and  then  bind  him.  stripped  of  tho  power  that  is  commit- 
ted to  him  in  a  partition  of  it  between  tho  States,  without 
regard  to  numbers  or  popular  opinion ;  there  is  the  gravo 
dislocation  of  tho  balances  of  the  Constitution.  There  is 
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the  absolute  destruction  of  the  power  of  the  people  over 
Presidential  authority,  keeping  up  the  form  of  the  election 
while  depriving  it  of  all  its  results ;  and  I  would  like  to 
know  if  bv  what  law  or  by  what  reason  this  body  assumes 
to  itself  this  derangement  of  the  balances  of  the  Constitu- 
tion, as  between  the  States  and  popular  numbers,  how  long 
New  England  can  maintain  in  its  share  of  executive  power 
as  administered  here,  as  large  a  proportion  as  belongs  to 
New  York,  to  Pennsylvania,  to  Ohio,  to  Indiana,  to  Illi- 
nois and  to  Missouri  together? 

I  must  think,  Mr.  Chief  Justice  and  Senators,  that  it  has 
not  been  sufficiently  considered  how  far  these  principles, 
thus  debated,  reach,  and  how  the  framers  of  the  Consti- 
tution, when  they  came  to  debate,in  the  .year  1789,  in  Con- 
gress, as  to  what  was  or  should  be  the  actual  and  practical 
allocation  of  that  authority,  understood  the  question  in 
its  bearing,  and  in  its  future  necessities.  True,  indeed, 
that  Mr.  Siicrnian  was  always  a  stern  and  persistent  ad- 
vocate for  the  strength  of  the  Senate,  as  against  the  power 
of  the  Executive.  It  was  on  that  point  that  the  Senate 
represented  the  equality  of  States,  and  he  and  Mr.  Ells- 
worth, holding  their  places  in  the  Convention  as  the 
representatives  of  Connecticut,  a  small  State,  between  the 
powerful  State  of  Massachusetts  on  the  one  side,  and  of 
New  York  on  the  other,  and  Judge  Patterson,  of  New 
Jersey,  a  representative  of  that  State,  a  small  State,  be- 
tween the  great  State  of  New  York  on  the  one  side,  and 
the  great  State  ot  Pennsylvania  on  the  other,  were 
the  advocates  of  that  distribution  of  power  in 
the  Senate,  and  it  is  well  known  in  the 
history  of  the  times  that  a  correspondence  of  some  im- 
portance took  place  between  the  elder  Mr.  Adams  and  Mr. 
Bherman.  in  theearlv  days  of  the  working  of  the  govern- 
ment, as  to  whether  the  fears  of  Mr.  Adams,  that  the  Exe- 
cutive should  prove  too  weak,  or  the  nurpose  of  Mr.  Sher- 
man that  the  Senate  should  be  strong  enough,  were  or 
were  not  most  in  accordance  with  the  principles  of  the 
government.  But  all  that  was  based  upon  the  idea  that  the 
concurrence  of  the  Senate,  under  the  terms  of  the  Consti- 
tution, in  appointments,  was  the  onlv  detraction  from  the 
supremacy  and  independence  of  the  Executive  authority. 
Now  this  question  comes  up  in  this  form.  The  power  of 
removal  is  and  always  has  been  claimed  and  exercised  by 
the  Executive  of  this  government,  separately  and  indepen- 
dently of  the  Senate,  until  the  act  of  March  2, 1867.  The 
actual  power  of  removal  by  the  Senate  never  has  been 
claimed.  Some  construction  on  the  affirmative  exercise 
of  the  power  of  appointment  by  the  Executive  has  at  dif- 
ferent times  been  suggested,  and  has  received  more  or  less 
support  tending  to  the  conclusion  that  then  the  Senate 
mignt  have  some  hold  upon  the  question  of  removal.  Even 
this  act  of  March  2,  1867,  which  we  are  to  consider  more 
definitely  hereafter,  does  not  assume,  in  terms,  to  give  the 
Senate  the  participation  in  the  distinct  and  separate  act  of 
removal  from  office. 

Indeed,  the  manner  in  which  the  Congress  has  dealt 
with  the  subject,  is  quite  peculiar.  Unable,  apparently,  to 
find  adequate  support  for  a  provision,  that  the  Senate 
would  claim  a  share  in  the  distinct  act  of  removal,  of  va- 
cating of  office,  the  scheme  of  law  is  to  change  the  tenure 
of  office,  so  that  removability,  as  a  separate  and  indepen- 
dent governmental  act,  by  whomever  to  be  exercised,  is 
obliterated  from  the  powers  of  this  government.  Look  at 
that,  now.  That  you  do  absolutely  strike  out  of  the  capa- 
city and  the  resources  of  this  government,  the  power  of  re- 
moving an  officer  as  a  separate  Executive  act. 

You  have  determined  by  law  that  there  shall  be  no  va- 
cation of  an  ottice  possible,  excent  with  the  concurrence  of 
the  Senate ;  and  so  far  have  you  carried  cut  that  principle 
that  you  do  not  make  it  even  possible  to  vacate  it  by  the 
concurrence  ot  the  Senate  and  the  President;  but  you  have 
deliberately  determined  that  the  office  shall  remain  full  as 
an  estate  and  possession  of  the  incumbent,  from 
which  he  can  be  removed  under  no  stress  of  the  public 
necessity,  unless  by  the  fact  occurring  of  a  complete  ap- 
pointment for  the  permanent  tenure  of  a  successor,  con- 
curred in  by  the  Senate,  and  mr.de  operative  by  the  new 
appointee  going  there  and  qualifying  himself  in  the  office. 
Now  this  Beems,  at  the  first  sight,  a  very  extraordinary 
provision  for'all  the  exigencies  of  a  government  like  ours, 
with  its  forty  thousand  officers,  whose  list  is  paraded  here 
before  you,  with  their  twenty-one  millions  of  emoluments, 
to  show  the  magnitude  of  the  great  prize  contended  for 
between  the  Presidency  and  the  Senate.  It  is  a  very  sin- 
gular provision,  doubtless,  that  in  a  government  which  in- 
cludes under  it  fortv  thousand  officers,  there  should  be  no 
constitutional  possibility  of  stopping  a  man  in  or  remov- 
ing him  from  an  office,  except  by  the  deliberate  suc- 
cession of  a  permanent  successor,  approved  by  the 
Senate  aud  concurred  in  by  the  appointee  himself 
coins  to  the  place  and  qualifying  and  assuming 
ni3  duty.  I  speak  the  language  of  the  act:— "While 
the  Senate  is  in  session,  there  is  not  any  power 
of  temporary  suspension  or  arrest  of  fraud,  of  violence,  of 
danger,  or  ot  menace  to  the  government  by  an  officer :  when 
the  Senate  is  in  recess  there,  is  a  power  of  suspension  given 
to  the  Executive,  and  we  are  better  off  in  that  respect 
when  the  Senate  is  in  recess  than  when  it  is  in  session,  for 
the  President  can,  by  a  definite  and  appropriate  action,  ar- 
rest the  misconduct  of  an  officer  by  his  suspension.  But,  as 
I  said  before,  I  repeat  it,  under  this  act  the  incumbents  of 
all  those  offices  have  a  permanent  estate  in  them  till  a  suc- 
cessor, with  vour  consent  and  his  own,  is  inducted 
into  the  office.  Now  I  do  not  propose  to  discuss, 
as  quite  unnecessary  to  any  decision  of  any 
matter  to  be  brought  in  on  j-our  judgment, 
at  any  great  length  the  question  of  the  unconstitution- 
ality of  that  law.  A  very  deliberate  expression  of  opinion, 
after  a  very  deliberate  and  thorough  debate,  conducted  in 


this  body,  in  which  the  reasons  of  each  side  were  ably 
maintained  by  your  most  distinguished  members,  and  after 
a  very  thorough  consideration  in  the  House  of  Represent* 
tivea,  where  able  and  eminent  lawyers,  some  of  whom 
appear  among  the  managers,  gave  the  country  the  benefit 
of  their  knowledge  and  their  acuteness,  has  placed  this 
matter  as  the  legislative  judement  of  its  constitutionality ; 
but  I  think  all  will  agree  that  a  legislative  judgment  of 
constitutionality  does  not  conclude  a  court,;  and  that, 
while  legislative  judgments  have  differed,  and  while  the 
practice  of  the  Government  for  eighty  years  has  been  on 
one  side,  and  the  new  ideas  introduced  are  confessedly  a 
reversal  and  a  revolution  of  that  practise.  It  is  not  saving 
too  much  to  say,  that  after  the  expression  of  the  legislative 
will,  and  after  the  opinion  of  the  legislature  in  its 
action,  there  yet  would  remain  for  debate,  among  jurists 
and  lawyers,  among  statesmen,  among  thoughtful  citizens, 
aud  certainly  properly  within  the  province  of  the  Supreme 
Court  of  the  Lnited  States,  the  question  whether  tne  one 
or  the  other  construction  of  the  Constitution  was  vital  in 
its  influence  on  the  government— was  the  safe  and  cor- 
rect course  for  the  conduct  of  the  government.  Let  me 
aek  vour  attention  for  a  moment  to  the  question,  as  pre- 
senting itself  to  the  minds  of  Senators,  as  to  whether  this 
was  or  wasnot  a  reversal  and  revolution  of  the  practice  and 
theory  of  the  government,  and  also  as  to  the  weight  of  a 
legislative  opinion. 

Mr.  Evarts  here  quoted  from  the  debate  which  took 
place  in  the  Senate  on  the  Civil  Tenure  act.  the  remarks  of 
Senator  Williams,  of  Oregon,  to  the  effect  that  the  bill  un- 
dertook to  reverse  what  had  heretofore  been  the  admitted 
practice  of  the  government,  and  the  President  should  at 
least  have  the  selection  of  his  Cabinet  officers. 

Mr.  EVAKTS  then  continued— This  Senator  touches  the 
very  marrow  of  the  matter,  that  when  you  were  passing 
this  bill,  which,  in  the  whole  official  service  of  the  coun- 
try, reverses  the  practice  of  the  government,  you  should  at 
least  leave  the  Executive  all  the  Cabinet  officers;  the 
point  was  on  leaving  them  in  the  bill  as  an  exception.  It 
was  a  reversal  of  the  practice  of  the  government  as  to  all 
the  rest  of  the  offi  ers,  and  the  argument  was  that  the 
Cabinet  should  be  left  as  they  were,  because,  as  the  Sena- 
tor eaid  wisely,  "the  country  will  hold  the  Executive  re- 
sponsible for  what  his  Cabinet  does,"  and  the  country  will 
so  hold  him  till  the  people  find  out  that  you  have  robbed 
the  Executive  of  all  responsibility  by  robbing  it  of  what  is 
the  pith  of  responsibility— discretion. 

Mr.  EVARTS  read  some  further  extracts  from  the  re- 
marks of  Senator  Williams  on  that  occasion,  and  also 
from  the  remarks  of  Senator  Howard,  who  admitted  the 
practice  of  the  government  in  regard  to  appointments  and 
removals,  and  reminded  the  Senate  that  that  claim  of 
power  on  the  part  of  the  Executive  had  been  informally 
decided  by  some  of  the  best  minds  of  the  country.  Mr. 
Evarts  continued :— And  now  as  to  the  weight  of  mere 
legislative  construction,  even  in  the  mind  of  the  legisla- 
ture itself,  as  compared  with  other  sources  of  authoritative 
determination,  let  me  ask  your  attention  to  some  very 
pertinent  observations  of  the  honorable  Senator  from 
Oregon  (Mr.  Williams.)  Those  who  advocate  the  Execu- 
tive power  of  removal  rely  altogether  on  the  legislative 
construction  of  the  Constitution,  sustained  by  the  practice 
and  opinions  of  individual  men.  I  need  not  argue  that  a 
legislative  construction  ot  the  Constitution  has  no  binding 
force.  It  is  to  be  treated  with  proper  respect.  But  few 
constructions  have  been  put  on  the  Constitution  at  one 
time  that  have  not  been  modified  or  overruled  at  another 
or  subsequent  time,  so  that,  so  far  as  the  legislative 
construction  of  the  Constitution  on  this  question  is  con- 
cerned, it  is  entitled  to  very  little  consideration.  Now  tho 
point  in  debate  was  that  the  legislative  construction  of  1789, 
as  worked  into  the  bones  of  the  government,  by  the  indura- 
ting process  of  practice  and  exercise,  was  a  kind  of  power- 
ful influence  on  the  matter,  and  yet  the  honorable  Senator 
from  Oregon  justly  pushes  the  proposition  that  legislative 
construction  perse  is  entitled  to  very  little  consideration— 
that  it  has  no  binding  force.  Well,  shall  we  be  told  that  a 
legislative  construction  of  March  2,  1867,  and  the  practice 
under  it  of  one  year,  which  has  brought  the  Congress  face 
to  face  with  the  Administration  and  introduced  the  sword 
of  impeachment  between  the  two  branches  on  a  removal 
from  office,  raising  the  precise  question  that  an  attempt 
by  the  President  to  remove  a  secretary  and  appoint  an  ad 
interim  to  discharge  its  duties,  is  to  result  in  a  removal  by 
the  Senate  of  the  Executive  itself,  and  in  an  appointment 
of  one  of  its  own  members  for  the  ad  interim  discharge  of 
the  duties  of  the  Presidency?  Now,  that  is  the  usual 
mode  by  recent  legislative  construction.  But  the  honor- 
able Senator  from  Oregon,  with  great  force  and  wisdom, 
as  it  seems  to  me,  proceeded  in  the  debate  to  say  that  the 
courts  of  law,  the  Supreme  Court  of  the  United  States, 
was  the  place  to  look  for  authoritative  and  permanent  de- 
termination-of  the  question  at  issue;  and  it  will  be  found 
that  iu  that  he  but  followed  the  wisdom  shown  in  the 
debate  of  1789.  and  in  the  final  result  of  it,  in 
which  Mr.  Sherman  concurred  as  much  as  any  mem- 
ber of  that  Congress,  that  it  was  not  for  Congress 
to  name  or  to  assign  the  limits  of  Executive  power  by 
eaactment,  nor  to  appropriate  and  confer  Executive 
power  by  endowment,  through  an  act  of  Congress,  but  to 
leave  it  as  Mr.  White,  of  North  Carolina,  said,  aud  as  Mr. 
Gerry,  of  Massachusetts,  said,  and  as  Mr.  Sherman,  of 
Connecticut,  said,  to  the  Constitution  itself  to  operate  on 
the  Foreign  Secretary's  act,  and  to  let  the  action  be  made 
under  it  by  virtue  of  a  claim  of  right  under  the  Constitu- 
tion, and  whoever  was  aggrieved  let  him  raise  the  ques- 
tion in  the  courts  of  law  on  that  .resolution,  and  on  that 
situation  of  things  the  final  vote  was  taken,  and  the  matter 
was  disposed  of  in  that  Congress.  But  that  it  was  then. 
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and  ever  since,  has  been  regarded  as  an  authentic  and 
authoritative  determination,  by  that  Congress,  that  the 
rower  was  n  the  President ;  and  that  it  has  been  so  in- 
listed  upon,  so  acted  upon  ever  since,  and  that  nobod}'  has 
been  aggrieved,  and  that  nobody  has  raised  the  question 
in  the  courts  of  law;  that  is  the  force  and  the  weight  of  a 
resolution  of  that  first  Congress,  and  of  the  practice  of  the 
government  under  it. 

In  the  House  of  Representatives,  also,  there  was  a  de- 
hate  on  the  contested  point  in  the  bill,  and  one  of  the  best 
lawers  in  that  body,  as  I  understand,  by  repute— Mr.  Wil- 
liams, one  of  the  honorable  managers— in  his  argument  for 
the  bill,  said:— It  aims  at  the  reformation  of  a  giant  vice 
in  the  administration  of  this  government,  by  bringing  its 
practice  back  from  the  rule  of  its  infancy  and  inexperience. 
He  thought  it  was  a  faulty  practice,  but  that  it  was  a  prac- 
tice of  the  government  from  its  infancy  to  the  day  of  the 
passage  of  the  bill;  that  it  was  a  vice  inherent  iu  the  sys- 
tem and  exercising  power  over  its  action,  he  had  no  doubt. 

He  admits  subsequently,  in  the  same  debate,  that  the 
Congress  of  1789  decided,  and  that  it  successors  for  three- 
qnarters  of  a  century  acquiesced  in  that  doctrine.  I  will 
not  weary  the  Senate  with  a  thorough  analysis  of  the 
debate  of  1789.  It  is,  I  believe,  decidedly  the  most  im- 
portant debate  in  the  history  of  Congress.  It  is.  I  think, 
the  best  considered  debate  in  the  history  of  the  go- 
vernment. I  think  it  included  among  its  debaters 
as  many  of  the  able,  wise  and  learned  men,  the 
benefit  of  whose  public  service  this  nation  ha3  ever 
enjoy*  d,  as  any  debate  or  measure  which  this  govern- 
ment has  ever  had  or  entertained.  The  premises  in  the 
Constitution  were  very  narrow.  The  question  of  removal 
from  office,  as  a  distinct  subject,  had  never  occurred  to  the 
minds  of  the  men  of  the  Convention.  The  tenure  of  office 
was  not  to  be  made  permanent  except  in  the  case  of  Judges 
of  the  Supreme  Court.  The  periodicity  of  Congress,  of  the 
Senate,  and  of  the  Executive  wa3  fixed.  Then  there  was 
an  attribution  of  the  whole  interior  administrative  official 
powers  of  the  government  to  the  Executive,  with  the  single 
qualification,  exceptional  in  itself,  that  the  advice  and 
Consent  of  the  Senate  should  be  required  as  a  negative  on 
the  President's  nomination. 

Now,  the  point  raised  was  exactly  this— it  may  be  very 
briefly  stated— Those  who,  with  Mr.  Sherman,  maintained 
that  the  concurrence  of  the  Senate  in  removal  was  as  ne- 
cessary as  it  concurrence  in  appointment,  supported  thera- 
eelves  with  the  proposition  that  the  same  power  which  ap- 
pointed should  have  the  removal.  That  was  a  little 
begging  of  the  question— speaking  it  with  all  respect— as 
to  who  the  appointing  power  was  really,  under  the  terms 
and  under  the  intent  of  the  Constitution.  But,  concurring 
that  the  connection  of  the  Senate  with  the  matter  really 
made  it  a  part  of  the  appointing  power,  the  answer 
to  the  argument— triumphant  as  it  seems  to  me— 
as  it  came  from  the  distinguished  speakers,  Mr.  Madison, 
Mr.  Budinot,  Mr.  Fisher  Ames,  and  others,  was  this:  Pri- 
marily, the  whole  business  of  official,  subordinate  and 
executive  action,  is  a  part  of  the  Executive  functions, 
that  being  attributed  in  solido  to  the  President,  except  that 
it  is  to  be  with  the  advice  and  consent  of  the  Senate.  With 
that  limit  the  Executive  power  stands  unimpeded.  What 
then,  is  the  rest  of  the  consequence  ?  Removal  from  office 
belongs  to  executive  power,  if  the  Constitution  has  not  at- 
tributed it  elsewhere.  Then  the  gueetion  was,  whether  it 
was  vital,  whether  its  determination  one  way  or  other  af- 
fected seriously  the  character  of  the  government  and  its 
workings  ? 

I  think  all  agree  that  it  was,  and  then  what  weight, 
what  significance  is  there  in  the  fact  that  the  party  which 
was  defeated  iu  the  argument  submitted  to  the  conclusion 
and  to  the  practice  of  the  government  under  it,  and  did 
not  raise  a  voice  or  take  a  vote  in  derogation  of  it  during 
the  whole  course  of  the  government.  But  it  does  not  stand 
on  this.  After  forty-five  years'  working  of  this  system— 
between  1830  and  1835— there  was  great  party  exacerbation 
between  the  Democracy,  under  the  lead  of  General  Jack- 
son, and  the  Whigs,  under  the  mastery  of  the  eminent 
men  wno  then  filled  this  hall,  and  one  of  the  most  eminent 
of  whom  now  does  me  the  honor  to  listen  to  my  remarks. 

Under  that  antagonism  there  was  renewed  the  great  de- 
bate, and  what  was  the  measure  which  the  contending 
parties,  under  the  influence  of  party  spirit,  brought  the 
matter  to?  Why,  Mr.  Webster  said,  when  he  led  the  forces 
in  a  victory,  which,  perhaps,  for  that  Bingle  instance, 
combined  the  triumvirate  of  himself,  Mr.  Calhoun  and  Mr. 
Clay,  that  the  contrary  opinion  and  contrary  practice  was 
Bcttled.  He  says:— "I  regard  it  as  a  settled  point— settled 
by  construction,  settled  by  precedent,  settled  by  the  prac- 
tice of  the  government,  settied  by  legislation"— and  he  did 
not  seek  to  disturb  it.  He  knew  the  force  of  forty-five 
years:  the  whole  existence  of  the  nation  under  its  con- 
struction on  questions  of  that  kind,  and  he  sought  only 
to  interpose  a  moral  restraint  upon  the  President  by  re- 
quiring him,  when  he  removed  an  officer,  to  assign  the 
reasons  for  removal. 

General  Jackson  met  the  point  firmly  and  promptly,  and 
in  bin  protest  against  the  resolution  which  the  Senate  had 
adopted  in  1834-1  think  to  the  effect  that  his  action  in  the 
removal  of  Mr.  Duane  had  been  in  derogation  of  the  Con- 
stitution and  of  the  laws— met  it  with  a  defiance  which 
brought  two  great  topics  up  in  debate,  one,  the  indepen- 
dence of  the  Executive  in  his  right  to  judge  of  constitu- 
tional questions,  and  the  other,  the  great  point  that  the 
concurring  tn  the  choice  of  a  President  by  the  pooplo, 
through  their  representatives  in  federal  members,  was  an 
important  part  of  the  Constitution,  aud  that  he  was  not 
a  man  of  his  own  will,  but  renewed  and  reinforced  by  the 
will  of  the  people. 

That  debate  was  carried  on  and  determined  by  tho  So- 


nate  passing  a  resolution,  declaring  its  opinion  that  Gene- 
ral Jackson's  conduct  had  been  in  derogation  of  the  Con- 
stitution and  the  laws,  and  on  that  very  point  reference 
was  made  to  the  common  master  of  us  all.  the  people  of 
the  United  States,  and  on  the  re-election  of  General  Jack- 
son the  people  themselves,  in  their  primary  capacity,  sent 
to  the  Senate  on  this  challenge  a  majority  which  expunged 
the  resolution  censuring  the  action  of  the  Executive. 

Yon  talk  about  power  to  decid«  constitutional  questions 
by  Congress,  power  to  decide  them  by  the  Supreme  Court, 
power  to  decide  them  by  the  Executive.  I  show  you  the 
superior  power  of  them  all,  and  I  say  that  the  history  of 
free  countries,  in  the  history  of  popular  libert3\  in  the  his- 
tory of  the  power  of  the  people,  exercised  not  bv  passion 
or  by  violence,  but  by  reason,  the  exercise  of  that  power 
was  never  shown  more  distinctly  and  more  definitely  than 
on  this  very  matter  of  whether  the  power  of  removal 
from  office  should  reman  in  the  Executive  or  be  distributed 
among  the  Senators. 

It  was  not  my  party  that  was  pleased  or  was  triumph- 
ant on  that  occasion;  but  as  to  fact  of  what  the  people 
thought,  there  was  not  any  doubt,  and  there  never  haa 
been  any  since,  until  the  new  situation  has  produced  new 
interests  and  resulted  in  new  conclusions. 

Honorable  Senators  and  Representatives  will  recollect 
how,  in  the  debate  which  led  to  the  passage  of  the  Civil 
Tenure  act,  it  was  represented  that  the  authority  of  the 
first  lawyers  of  1789  ought  to  be  somewhat  scrutinized  be- 
cause of  influence  on  its  debates  and  conclusions  which 
the  great  character  of  the  Chief  Magistrate,  General 
Washington,  may  have  produced. 

Well,  Senators,  why  cannot  we  look  at  the  present  as  we 
have  at  the  past  ?  Why  can  we  not  see  in  ourselves  what 
we  so  easily  discern  as  possible  with  othei  s  ?  Why  can 
we  not  appreciate  it,  that  perhaps  the  judgment  of  Sena- 
tors and  of  Representatives  now  may  nave  been  warped 
or  misled  somewhat  by  their  opinions  and  by  their  feelings 
towards  the  Executive  ?  I  apprehend,  therefore,  gentle- 
men, that  this  matter  of  party  influence  is  one  whichjit  is 
quite  as  wise  to  consider,  and  that  this  matter  of  personal 
power  and  authority  of  character  is  quite  as  suitable  to  be 
weighed  when  we  are  acting,  as  when  we  are  deciding 
upon  the  acts  of  others.  Two  passages  I  will  be  permitted 
to  quote  from  that  great  debate  as  carried  on  in  the  Con- 
gress of  1789. 

Mr.  E VARTS  here  read  from  the  remarks  of  Mr.  Madi- 
son and  of  Mr.  Boudinot  in  the  Congress  of  1789,  those  of 
the  latter  being  to  the  effect  that  the  President  should  not 
have  officers  imposed  upon  him  who  did  not  meet  his  ap- 
probation. 

Mr.  E  VARTS  continued :— In  these  words  of  Mr.  Madi- 
son and  Mr.  Boudinot  I  find  the  marrow  of  the  whole  con- 
troversy. There  is  no  escaping  from  it.  If  this  body  pur- 
sues the  method  now  adopted,  it  must  be  responsible  to  the 
country  for  the  action  of  the  Executive  Department,  and  if 
officers  are  to  be  maintained,  as  these  wise  etatesmeu  say, 
over  the  head  of  the  President,  then  that  power 
in  the  Constitution,  which  allows  him  to  have  a  choice  in 
their  selection  is  entirely  void,  for  if  his  officers  are  to  be 
dependent  upon  instantaneous  selection,  and  if  thereafter 
there  can  be  no  space  for  repentance  or  for  change  of  pur- 
pose on  the  part  of  the  Executive,  it  is  idle  to  say  that  he 
has  the  power  of  appointment.  It  must  be  the  power  of 
appointment  from  day  to  day  which  is  the  power  of  ap- 
pointment for  which  he  is  to  be  responsible,  if  he  is  to  be 
responsible  at  all. 

I  now  wish  to  ask  attention  to  the  opinions  expressed  by 
some  of  the  statesmen  who  took  part  in  this  determina- 
tion of  what  the  effect  and  the  important  effect  of  the  con- 
clusion of  the  Congress  of  1789  was.  None  of  them  over- 
looked its  importance  on  one  side  or  the  other,  and  I  beg 
leave  to  read  from  the  Life  and  Works  of  the  elder  Adams, 
vol.  1,  page  448. 

Mr.  E VARTS  read  from  the  work  in  question  the  para- 
graph giving  the  history  of  the  question  as  to  the  Presi- 
dent's  power  to  appoint  and  remove  officers.  He  aL» 
read  from  Mr.  Fisher  Ames  to  his  correspondent,  an  intel- 
ligent lawyer  in  Boston,  in  reference  to  the  same  subject, 

Mr.  EVARTS  then  continued :— It  will  .thus  be  seen. 
Senators,  that  the  statesmen  whom  we  most  revere  re- 
garded this,  so  to  speak,  construction  of  the  Constitution 
as  important,  as  the  framing  of  it  itself  had  been,  and 
now  the  question  arises  whether  a  law  of  Congress  has  in- 
troduced a  revolution  in  the  doctrine  and  in  the  practice 
of  the  government. 

A  legislative  construction  binding  no  one  and  being  en- 
titled to  respect  from  the  changcableness  of  legislative  con- 
structions, in  the  language  of  the  honorable  Senator  from 
Oregon,  and  whether  a  doubt,  whether  an  act  in  relation 
to  the  constitutionality  of  that  law  on  the  part  of  the  Exe- 
tive  department  is  a  ground  of  impeachment,  the  doctrine 
of  unconstitutional  law  seems  to  be.  I  speak  it  with  great 
respect,  wholly  misunderstood  bv  the  honorable  managers 
in  the  propositions  which  they  present. 

Nobody  can  ever  violate  an  unconstitutional  law,  for  It 
is  not  a  rule  binding  upon  him  or  upon  anybody  else.  Hia 
conduct  in  violating  it,  or  in  contravening  it,  maybe  at 
variance  with  ethical  or  civil  conditions  of  duty,  and  for  a 
violation  of  these  ethical  and  civil  conditions  he  may  be 
responsible.  If  a  marshal  ol  the  United  States,  executing 
an  unconstitutional  fugitive  slave  bill,  enters  with  the  pro- 
cess  and  the  authority  of  law,  it  does  not  follow  that  re- 
sistance may  be  carried  to  the  extent  of  shooting  the  mar- 
shal; but  it  is  not  because  it  is  a  violation  of  that  law,  for 
if  it  is  unconstitutional  there  can  be  no  violation  of  it. 

It  is  because  civil  duty  doeB  not  permit  civil  contests  to 
be  raised  by  force  and  violence.  So,  too.  if  a  subordinate 
I  executive  officer  who  has  nothing  but  ministerial  duty  to 
i  perform  as  a  United  States  marshal,  in  the  servico  of  uf a- 
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cess  under  an. unconstitutional  law,  undertakes  to  deal 
•with  the  question  of  its  unconstitutionality,  while  the 
ethical  and  civil  duty  on  his  part  is  merely  ministerial, 
and  while  he  must  either  execute  it  in  his  ministerial  ca- 
pacity or  resign  his  office,  he  cannot,  under  proper  ethical 
rules,  determine  whether  an  execution  of  the  law  shall  be 
deteated  by  the  resistance  of  the  officers  provided  for  its 
execution.  ... 

But  if  the  law  bears  upon  his  personal  rights  or  of- 
ficial  emoluments,  then,  without  a  violation  of  the 
peace,  hemay  raise  a  question  with  the  law,  consis- 
tent with  all  civil  and  ethical  duties.  Thus  we  see 
at  once  that  we  are  brought  face  to  face  with  the  funda- 
mental propositions  in  this  case,  and  I  ask  your 
attention  to  a  passage  from  the  Federalist,  at  page  549. 
where  there  is  very  vigorous  discussion  by  Mr.  Hamilton 
of  the  question  of  unconstitutional  law,  and  also  to 
tne  case  of  Marbury  against  Madison  (first  (Jranch,  pp. 
175),  which  I  shall  beg  to  include  in  the  report  of  my  re- 
marks. The  subject  is  old,  but  it  is  there  discussed  with  a 
luminous  wisdom  which  may  well  displace  the  more  in- 
considerate and  loose  views  which  have  been  preseuted  in 
debate  here.  Undoubtedly,  it  is  a  question  of  very  grave 
consideration,  how  far  the  different  departments  of  gov- 
ernment, legislative,  judicial,  and  executive,  are  at  liberty 
to  act  in  relation  to  unconstitutional  laws. 

Judicial  duty  may  perhaps  be  bound  to  wait  for  a  case, 
to  volunteer  no  advice,  to  exercise  no  supervision ;  but  as 
between  the  legislature  and  the  executive,  where  the 
Supreme  Court  has  passed  upon  a  question,  it  is  one  of  the 
gravest  constitutional  pointi  for  public  men  to  determine 
where  and  how  the  legislature  may  raise  the  question  again 
by  passing  a  law  against  the  decision  of  the  Supreme 
Court  and  against  the  determination  of  Congress,  that  we 
in  this  case  have  been  accused  of  insisting  on  extravagant 
pretentions. 

We  have  never  suggested  anything  further  than  this, 
for  the  case  onlv  requires  it,  that  wnatever  may  be  the 
doubtful  or  debatable  region  in  the  co-ordinate  authority 
for  the  different  departments  of  the  government  to  judge 
for  themselves  of  the  constitutionality  or  unconstitu- 
tionality of  laws,  that  when  the  President  of  the  United 
States,  in  common  with  the  humblest  citizen,  finds  a  law 
passed  over  his  right,  and  binding  on  his  action  in  the 
matter  of  his  right,  then  all  reasons  of  duty  to  self,  to  the 
public,  to  the  Constitution,  and  to  the  law,  require  that 
the  matter  shall  be  put  in  the  train  of  judicial  decision, 
in  order  that  the  light  of  the  serene  wisdom  of  the  Su- 
preme Court  may  be  shed  upon  it,  to  the  end  that  Con- 
gress even  may  reconsider  its  action,  and  retract  its  en- 
croachment on  the  Constitution. 

But  Senators  will  not  have  forgotten  that  Gen.  Jackson, 
in  his  celebrated  controversies  with  the  Whig  party,  claim- 
ed that  no  department  of  the  government  should  receive  its 
final  and  necessary  and  perpetual  exclusion  and  conclu- 
sion on  constitutional  questions,  over  the  judgement  even 
of  the  Supreme  Court,  and  that  under  the  obligation  of 
one'e  oath,  yourselves  as  Senators,  yourselves  as  Reprc- 
eentatives,  and  the  President  as  Chief  Executive,  each 
must  act  in  a  new  juncture  or  in  reference  to  a  new  mat- 
ter arising  to  raise  again  the  question  of  constitutional  au- 
thority, is'ow  let  me  read  a  short  passage  in  which  Gen. 
Jackson  iu  his  protest  sets  this  forth. 

I  read  from  the  debate  on  the  Fugitive  Slave  law,  as  con- 
ducted in  this  body  in  the  year  1852,  when  the  honorable 
Senator  from  Massachusetts  (Mr.  Sumner)  was  spokesman 
and  champion  of  the  right  of  each  department  of  the  go- 
vernment to  judge  of  the  constitutioualitv  of  law  and  of 
duty.  But  whatever  may  be  the  influence  of  this  judg- 
ment, that  is  the  judgment  of  the  Supreme  Court  in  the 
case  of  Prigg,  as  a  rule  for  the  judiciary,  it  cannot  arrest 
our  duty  as  legislators.  Here  I  adopt  with  entire  assent 
the  language  of  President  Jackson,  in  his  memorable  veto 
in  1832,  of  the  Bank  of  the  United  States:— 

"If  the  opinion  of  the  Supreme  Court  covers  the  whole 
ground  of  this  act,  it  ought  not  to  control  the  co-ordinate 
authorities  of  the  government.  The  Congress,  the  Execu- 
tive and  the  court  must  each  for  itself  be  guided  by  its  own 
opinion  of  the  Constitution.  Every  public  officer  who 
takes  an  oath  to  support  the  Constitution,  swears  that  he 
will  support  it  as  he  understands  it,  and  not  as  it  is  under- 
stood by  others.  It  is  as  much  the  duty  of  the  House  of 
Representatives,  of  the  Senate,  and  of  the  President  to  de- 
cide on  the  constitutionality  of  any  bill  or  resolution  which 
mav  be  presented  to  them  for  passage  and  approval,  as  it 
is  of  the  ,  supreme  judges  when  it  mav  be  brought  before 
them  for  judicial  decision.  The  authority  of  the  Supreme 
Court  must  not,  therefore,  be  permitted  to  control  Con- 
gress or  the  Executive,  but  to  have  only  such  influence 
as  the  force  of  their  reasoning  may  deserve." 

With  these  authoritative  words  of  Andrew  Jack- 
son, 1  dismiss  the  subject  now.  Times  change,  and  we 
change  with  them.  Nevertheless,  principles  remain; 
duties  remain;  the  powers  of  the  government  remain; 
their  co-ordination  remains;  the  conscience  of  men  re- 
mains, and  everybody  who  has  taken  an  oath ;  everybody 
who  is  subiect  to  the  Constitution,  without  taking  an  oath, 
in  peaceful  means,  has  a  right  to  revere  the  Constitution  in 
derogation  ot  constitutional  law;  and  auv  legislative  law. 
or  any  judicial  authority  which  shall  deriy  the  supremacy 
of  the  Constitution  in  its  power  to  protect  men,  who  thus 
conscientiously,  thus  peacefully  raise  questions  for  deter- 
mination, in  a  conflict  between  the  Constitution  and  the 
law,  will  not  be  consistent  with  the  written  Constitution 
°*  the  maintenance  of  the  liberties  of  the  people,  as 
established  by  and  dependent  on  the  preservation  of  a 
written  Constitution.  Now  h»t  us  eee  whether,  ou  every 
ethical,  constitutional  and  legal  rule,  the  President  of  the 
United  States  was  not  the  person  on  whom  the  civil  tenure 


act  operated,  not  as  an  executive  officer  to  carry  out  a  laws, 
but  as  one  of  the  co-ordinate  departments  of  the  govern- 
ment, over  whom,  in  that  official  relation  to  the  authority 
of  the  act,  was  sought  to  be  asserted.  The  language  is 
general:— "Every  removal  from  office  contrary  to  the  pro- 
visions of  this  act  eh  all  be  a  high  misdemeanor."  Who 
could  remove  from  office  but  the  President  of  the  United 
States?  Who  had  authority?  Who  could  be  governed  by 
the  laws  but  he?  And  it  was  not  an  official  cousti  utional 
duty— not  a  personal  right,  not  a  matter  of  personal  value, 
or  choice,  or  interest  with  him  that  he  acted. 

When,  therefore,  it  is  sought  and  claimed  that  by  force 
of  the  legislative  enactment  the  President  of  the  United 
States  shall  not  remove  from  office  whether  the  act  of 
Congress  was  constitutional  or  not,  he  was  absolutely  pro- 
hibited from  removing  from  office  although  the  Constitu- 
tion allowed  him  to  do  so.  the  Constitution  could  not  pro- 
tect him  tor  the  act,  but  that  the  act  of  Congress,  seizing 
upon  hiin,  could  draw  him  in  here  by  impeachment  ana 
subject  him  to  judgment  for  violations  of  the  law,  although 
maintaining  the  Constitution,  and  that  the  Constitution 
pronounces  sentence  of  condemnation  and  infamy  upon 
him  for  having  worshipped  its  authority  and  sought  to 
maintain  it,  and  that  the  authority  of  Congress  has  that 
power  and  extent,  then  you  practically  tear  asunder  the 
Constitution. 

If  on  these  grounds  you  dismiss  the  President  from  this 
court,  convicted  and  deposed,  you  dismiss  him  the  victim 
of  the  Congress  and  the  martyr  of  the  Constitution,  by  the 
verv  terms  of  your  judgement,  and  vou  throw  open  for  the 
masters  of  us  all.  in  the  great  debates  of  an  intelligent,  in- 
structed, fearless,  practical  nation  of  freemen,  a  division 
of  sentiment  to  shake  this  country  to  its  centre— the  om- 
nipotence of  Congress,  as  the  rallying  cry  on  one  side  and 
the  supremacy  of  the  Constitution  on  the  other. 

[The  court,  here,  at  two  o'clock,  took  a  recess.] 

Mr.  Evarts  Continues. 

After  the  recess.  Mr.  EVARTS  continued:— There  is  T5nt 
one  other  topic  that  I  need  to  insist  upon  here  as  bearing 
upon  that  part  of  my  argument  which  is  intended  to  ex- 
hibit to  the  clear  apprehension,  and,  I  hope,  the  adoption 
of  this  court,  the  view  that  all  here  that  possesses  weight 
and  dignity,  that  really  presents  the  agitating  contest  that 
has  been  proceeding  between  the  department*  of  our  go> 
vernment  is  political,  and  not  criminal,  or  suitable  for  ju>- 
dicial  cognizance ;  and  that  is  what  seems  to  me  to  be  de- 
cisive in  your  judgment  and  in  your  consciences,  and  that 
is  the  attitude  that  every  one  of  you  already,  in  your  pub- 
lic action,  occupies  towards  this  subject. 

Why  the  Constitution  of  the  United  States  never  in* 
tended  so  to  coerce  and  constrain  the  consciences  and 
duties  of  men  as  to  bring  them  into  the  position  of  judges 
between  themselves  and  another  branch  of  the  govern- 
ment. The  eternal  principles  of  justice  are  implied  in  the 
constitution  of  every  country  ;  and  there  are  no  more  im- 
mutable, no  more  inevitable  principles  than  these— that 
no  man  shall  be  a  judge  in  his  own  case,  and  that  no  man 
shall  be  a  judge  in  a  matter  in  which  he  has  already  given 
judgment. 

It  is  abhorrent  to  a  natural  sense  of  justice  that  men 
should  judge  in  their  own  case.  Jt  is  inconsistent  with 
nature  itself  that  man  should  assume  an  oath,  and  hope  to 

Eerfonu  it,  of  being  impartial  in  his  own  judgment  when 
e  has  already  formed  it.  How  many  crimes  that  a  Pre- 
sident m:iy  h  ive  imputed  to  him,  that  may  bring  him  to 
the  judgment  of  a  Senate,  are  crimes  against  the  <  lonstitu- 
tion  or  the  laws,  involving  turpitude  or  personal  delin- 
quency? They  are  crimes  in  which  it  is  inadmissible  to 
imagine  that  the  Senate  should  be  committed  at  all ;  they 
are  crimes  which,  however  much  the  necessary  reflection 
of  political  opinions  may  bias,  by  personal  judgment  of 
this  and  that  and  all  the  members  of  the  bodv,  yet  it  must 
be  possible  only  that  they  should  give  a  color,  or  a  turn, 
and  not  be  themselves  the  very  basis. 

The  substance  of  the  judgment  to  be  rendered,  which 
therefore  I  show  you,  is  from  the  records  of  this  Senate; 
that  yourselws  have  voted  upon  this  law,  whose  constitu- 
tionality is  to  be  determined,  and  that  the  questiou  is  upon 
constitutionality  cr  judgment  of  constitutionality.  When 
you  have  in  your  capacity  of  a  Senate,  undi  rtook  after 
the  act  was  committed,  as  an  act  suitable  in  your 
judgment  to  be  performed  bv  you  in  your  relation  to  the 
Executive  authority,  and  your  duty  under  this  govern- 
ment to  pronounce,  as  you  did  by  resolution,  that  the  re- 
moval of  Mr.  Stanton  and  the  appointment  of  General 
Thomas  was  not  authorized  by  the  Constitution  and  the 
laws,  you  either  did  or  did  not  regard  that  as  a  matter  of 
political  action ;  then  you  regarded  it  as  a  matter  that 
could  not  possibly  be  brought  before  you  in  your  judicial 
capacity  for  you  to  determine  upon  any  personal  conse- 
queuces  to  the  Executive. 

How  was  it  a  matter  for  political  action,  unless  it  was  a 
matter  of  his  political  action,  and  the  controversy  was 
wholly  of  a  political  nature  ?  If  you  on  the  other  hand, 
had  in  your  minds  a  possibility  of  this  extraordinary  juris- 
diction being  brought  into  play  by  a  complaint  to  be  made 
by  the  House  of  Representatives  against  him,  what  an  ex- 
traordinary spectacle  should  you  present  to  yourselves  and 
this  country.  No,  the  controlling,  the  necessary  feeling, 
upon  which  you  acted,  must  have  been  that  it  is  a  stage 
and  a  step  in  governmental  action  concerning  which  wo 
made  this  suggestion  and  this  reproof. 

Why,  in  1834,  when  the  Senate  of  the  United  States  was 
debating  a  resolution  condemnatory  of  Genoral  Jack- 
son's proceedings  in  reference  to  the  deposits,  the  question 
was  raised:— Have  you,  will  you,  should  vou  pronounce 
an  opinion  upon  a  matter  of  this  kind?  It  may  be  made 
the  occasion  for  your  views  on  a  subject  to  be  produced 
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for  Judicial  construction.  It  may  be  true  that  that  reso- 
lution does  not  cover  guilt;  that  it  only  expresses  an 
opinion  that  the  law  and  authority  in  the  Constitution 
did  not  cover  the  action  of  the  President. 

But  it  does  not  impute  violence,  or  design,  or  wicked- 
ness of  purpose,  or  other  than  a  justifiable  difference  of 
opinion,  to  resort  to  an  arbiter  between  you.  But  even  in 
that  limited  view,  I  take  it,  no  Senator  can  think  or  feel 
that,  as  a  preliminary  part  of  the  judgment  of  a  court, 
that  was  the  sentiment  of  the  House,  and  the  construction 
of  the  Senate  showed  it  to  be  only  a  matter  of  political 
discussion,  and  absolutely  set  aside  a  motion  of  impeach- 
ment, and  rendered,  thercfoi  e.  the  debate  a  political  de- 
bate, and  the  conclusion  a  political  conclusion. 

And  now  there  is  but  one  proposition  that  consists  with 
the  truth  of  the  case,  and  with  the  situation  of  you,  Sena- 
tors, and  that  is,  that  you  regard  the  acts  as  political 
action,  and  political  decision,  and  not  by  possibility  of 
matter  of  judgment  a  case  of  an  impeachment,  and  the 
necessary  trial.  The  answer  of  the  great  and  trusted 
statemun  ot  the  Whig  party  of  that  day  was,  if  there 
was  in  the  atmosphere  a  whisper,  if  there  was  in  the 
future  a  menace,  if  there  was  a  hope  or  a  fear,  as  some 
seem  to  think,  that  impeachment  was  to  come,  debate 
must  be  silenced,  and  the  resolution  suppressed:  but 
thev  recognized  the  fact  that  it  was  mere  political 
action  that  was  being  resorted  to,  and  that  was,  or  was  to 
be  possible,  the  complexion  of  the  House  to  end  in  ac- 
quittal or  conviction,  this  proceeding  could  be  for  a  mo- 
ment justified.  Why.  to  two 'of  the  gravest  articles  of 
impeachment  in  the  weightiest  trial  ever  introduced  into 
this  court,  and  those  in  which  as  large  a  vote  of  condem- 
nation was  made  as  upon  any  others,  were  the  two  ar- 
ticles against  Judge  Chase,  one  of  which  brought  him 
in  question  for  coming  to  the  trial  in  Pennsylvania 
with  a  formed  and  pronounced  opinion ;  and  in  another, 
the  third,  was  the  following:— A  juryman  to  enter 
the  box  on  the  trial  of  Callender  at  Richmond,  who 
stated  that  he  had  formed  an  opinion,  I  would  like 
to  see  a  court  of  impeachment  that  regards  this  as  a 
grave  matter;  that  a  judge  should  come  to  a  trial  and  pro- 
nounce the  condemnation  of  a  prisoner  before  the  counsel 
are  heard,  and  that  he  allows  a  juryman  to  enter  the  box 
who  had  excused  himself  from  having  a  free  mind  on  the 
point  to  be  discussed;  and  yet  are  we  to  be  told  that  you, 
Saving  formed  and  expressed  an  opinion,  are  to  sit  here 
the  judges  in  such  a  matter  as  this.  What  is  there  but  an 
answer  of  this  kind  necessary :— The  Constitution  never 
brings  a  Senate  into  an  inculpation  and  a  condemnation 
of  a  President  upon  matters  in  which,  and  of  which,  two 
departments  of  the  government,  in  their  political  capaci- 
ties, have  formed  and  expressed  political  opinions. 

It  is  of  other  matters  and  of  other  forms  in  which  there 
are  no  parties  and  no  discriminations  of  opinion ;  it  is  of 
offenses,  of  crime,  in  which  the  common  rules  of  duty,  of 
obligation,  of  excess,  or  of  sin,  are  not  determinable  upon 

Eolitical  opinions  formed  and  expressed  in  debate;  but 
ere  a  principal  is  equally  contravened,  and  this  aids  any 
argument,  that  it  is  political,  and  not  personal  or  criminal. 
It  is  that  you  are  to  pass  judgment  of  and  concerning 
questions  of  the  partition  of  the  officers  of  tliis  government 
between  the  President  and  yourselves.  The  matter  of  his 
fault  is  that  he  claims  them ;  the  very  matter  of  his  con- 
demnation is  that  you  had  a  right  to  them,  and  you,  aided 
by  the  list  furnished  by  the  managers— of  41,000  in  number, 
and  $21,000,000  in  annual  emolument— are  you  to  sit  here, 
as  judges,  with  this  false  claim,  and  is  his  appeal  to  a  com- 
mon arbiter,  in  a  matter  of  this  kind,  to  be  imputed  to  him 
a?  personal  guilt,  and  followed  by  personal  punishment? 

How  would  nny  of  us  like  to  be  tried  before  a  judge 
who,  if  he  condemned  us,  would  have  our  houses,  and  if 
he  ac  niitted  tw  we  should  have  his?  Why,  so  sensitive  is 
the  natural  sense  of  justice  on  this  point  that  the  whole 
country  was  set  in  a  blaze  by  a  provision  in  the  Fugitive 
Slave  law  that  a  Commissioner  should  have  but  five  dol- 
lars if  he  pet  the  slave  free,  and  ten  dollars  if  he  remanded 
him.  Have  the  judges  of  this  court  forgotten  that  crisis  of 
the  public  mind  ap  to  allowing  a  judge  to  have  an  interest 
in  the  subject  of  his  judgment?  Have  they  forgotten  that 
the  honorable  Senator  from  Massachusetts  (Mr.  Sumner), 
in  the  debate  upon  this  Tenure  of  Office  act,  thought  the 
political  bias  might  effect  a  court  so  that  it  would  not  give 
Judgment  of  more  than  nominal  punishment  for  the  coin- 
minion  of  the  act,  and  yet  you  are  full  of  politics. 

The  whole  point  of  my  argument  is  an  absolute  demon- 
stration that  the  Constitution  of  the  United  States  never 
forces  honorable  men  into  a  position  where  they  are  judges 
in  their  own  causes,  or  where  they  come  in  contact  with 
their  opinions  previously  expressed,  and  have  omitted  from 
this  consideration  the  fact  that  the  great  otlice  itself,  if  by 
your  judgment  it  shall  be  taken  from  elective  control  of 
this  Republic,  is  to  be  put  into  the  possession  of  a  member 
of  your  own  body  chosen  to-day,  to-morrow,  at 
any  time  by  yourselves,  and  that  you  are  taking 
the  crown  of  the  people's  magistracy,  of  the  people's  glory, 
to  decorate  with  honor  an  officer  of  the  Senate,  who.  by 
virtue  of  your  favor,  holding  the  place  of  President  pro 
tern.,  adds  the  Presidency  to  its  ditties;  and  an  officer, 
changeable  from  day  to  day  by  you  as  you  choose  to  have 
a  new  President  pro  tem.s  who,  by  the  same  title,  assumes, 
day  by  day,  the  discharge  of  the  duties  of  the  President  of 
the  United  States.  Now,  when  the  prize  is  that,  but  when 
the  circumstances  are  as  I  explain  them.  Senators  must  de 
dine  a  jurisdiction. 

Upon  this  demonstration  that  hnmnn  nattire  and  human 
virtue  cannot  endure  that  men  should  be  judges  in  such 
■trife.  1  agree  that  your  duty  brings  you  here.  You  have 
no  right  to  avoid  It,  but  it  is  a  duty  consistent  with  judi- 
cia.  trial*  &nd  the  subject  itself,  thus  illustrated,  snatches 


from  yon  at  once  the  topics  that  you  have  been  asked  to 
examine.  It  suits  my  sense  of  the  better  construction  of 
the  separate  articles  to  treat  them  at  first  somewhat  gene- 
rally, fmd  then  by  such  distribution  as  seems  most  to  bring 
us  finallv  to  what,  if  it  shall  not  before  that  time  have 
appeared,  shall  appear  to  me  the  gravest  matter  for  your 
consideration. 

Now,  let  me  ask  you,  at  the  outset,  to  see  how  little  as 
matter  of  evidence  this  case  is.  Certainly  the  President 
of  the  United  States  has  been  placed  under  as  trying  and 
as  hot  a  case  of  political  opposition  as  ever  man  was  or 
could  be ;  certainly  for  two  years  there  has  been  no  partial 
construction  of  his  conduct;  certainly  for  two  years 
he  has  been  sifted  by  one  of  the  most  powerful 
winnowing  machines  that  I  have  ever  heard  of, 
the  House  of  Representatives  of  the  United  States  of 
America,  Ctrcainly  the  wealth  of  the  nation,  certainly  the 
exigencies  of  party,  certainly  the  zeal  ot  political  ambi- 
tion, have  pressed  into  the  service  of  imputation,  of  incul- 
pation and  of  proof,  all  that  this  country  affords,  all  that 
the  power  to  send  for  persons  and  papers  includes.  They 
ran  none  of  the  risks  that  attend  ordinary  proceedings,  of 
bringing  their  witnesses  into  court  to  stand  the  test  of 
examination  and  cross-examination,  but  they  can  put 
them  under  the  construction  of  an  oath  and  an  explana- 
tion in  advance,  and  see  what  they  can  prove,  and  whom 
thev  can  bring  and  whom  they  can  reject. 

They  can  take  our  witnesses  from  the  stand,  already 
under  oath,  and  even  those  of  so  great  and  high  a  character 
as  the  Lieutenant-General  of  your  armies,  and  out  of  court 
try  him  with  a  new  examination,  to  see  whether  he  shall 
help  or  hurt  them  by  being  cross-examined  in  court,  using 
every  arm  and  every  art,  stayed  by  no  sense  except  of  public 
duty  to  remove  their  power,  or  control  its  exercise,  and  yet 
here  is  the  evidence.  The  people  of  this  country  have 
been  made  to  believe  that  all  sorts  of  personal  vice  and 
wickedness,  that  all  sorts  of  official  misconduct  and  folly, 
that  all  sorts  of  usurpation  and  oppression,  practiced  and 
executed  on  the  part  of  this  Executive,  was  to  be  explored 
and  exposed  bv  the  prosecution,  and  certainly  set  down 
in  the  record  of  this  court  of  public  judgment. 

Here  you  have  it.  For  violence  and  oppression  and 
usurpation— a  telegram  between  the  President  and  Gover- 
nor Parsons,  published  two  years  ago;  for  the  desire  to  re- 
press the  power  of  Congress— the  testimony  of  a  would-be 
office-seeker  that  the  President  said  certain  points  were 
important,  and  he  thought  the  patronage  of  the  govern- 
ment should  be  in  Bupport  of  those  principle-*.  The  would- 
be  office-seeker  went  home  and  was  supposed  to  have  said 
that  the  President  had  made  use  of  verv  violent  and  offen- 
sive words.  Weights  were  the  testimony  upon  the  scale 
in  which  the  nation  weighs  it,  upon  the  scale  that  foreign 
nations  look  at  it,  upon  the  scale  that  history  will  apply 
to  it,  upon  the  scale  that  posterity  will  in  retrospective 
guard  it  from. 

It  depends  a  good  deal  upon  how  large  a  selection  a  few 
specimens  of  the  testimony  came  from.  If  I  brine  a  hand- 
full  of  wheat  marked  by  the  rust  or  weevel  and  show  it  to 
my  neighbor,  he  would  say,  "Why,  what  a  wretched  crop 
of  wheat  yon  have  made."  But  if  I  said  to  him,  "These  few 
kernels  are  what  I  have  taken  from  the  bin3  of  my  whole 
harvest."  he  would  answer,  "What  a  splendid  crop  of 
wheat  you  have  had."  Now,  answer,  answer,  answer,  if 
there  is  anything  wrong  in  this. 

Mr.  Manager  Wilson,  from  the  Judiciary  Committee, 
having  examined  this  subject  with  all  care,  made  a  report, 
itself  the  wisest,  the  clearest  and  also  one  of  the  most 
entertaining  reports  on  the  subject  of  impeachment  in  the 
past  and  in  the  present  that  I  have  ever  seen,  or  can  ever 
expect  to  see.  What  is  the  result?  That  it  is  all  political. 
All  these  thunder  clouds  are  political,  and  it  is  only  this 
little,  pettv  pattering  of  rain  conveying  the  infraction  of 
the  Constitution  that  is  personal  or  criminal,  and  the 
grand  inquest  of  the  nation,  before  the  final  reverberation 
of  the  whole  harangue,  on  the  9th  of  December,  1867, 
votes— 107  to  57— no  impeachment. 

And  now,  I  would  like  to  know,  if  those  honorable 
managers  had  limited  their  addresses  to  this  court  to  mat- 
ters which,  in  nurpose,  in  character,  in  intent,  and  in 
effect  occurred  after  that  Bill  of  Impeachment  was  thrown 
out  by  us,  how  much  would  have  been  entertained  of  this 
case?  I  have  not  heard  anything  which  had  not  occurred 
before  that.  The  speeches  were  made  eighteen  months 
before  the  telegram  was  sent ;  a  year  bef  >re  Wood,  the 
office-scker,  came  into  play,  long  before.  What  is  there, 
then?  The  honorable  managers,  too,  do  not  seem  to  have 
been  of  one  mind  about  these  articles.  The  articles  seem 
to  have  been  originallv  discussed,  and  then  assorted  after- 
wards. 

I  understood  the  honorable  manager  (Mr.  Butler)  to  say. 
that  if  there  is  not  anvthine  in  the  first  article,  you  need 
not  trouble  voursclves  to  think  of  the  eleventh,  and  Mr. 
Manager  Stevens  thinks  if  there  is  nothing  in  the  eleventh 
article  yon  had  better  not  bother  yourscli  for  looking  at 
anvthing  in  the  first  ten  (renewed  laughter),  for  he  says,  a 
conntv  court  lawver  could  got  rid  ot  them. 

Here  is  what  Mr.  Stevens  says  in  the  House :— "I  wish  it 
to  be  particularly  noticed  that  which  I  intend  to  offer  as 
an  amendment.  I  wish  gentlemen  to  examine  and  see  that 
this  charge  is  nowhere  contained  in  any  of  the  articles  re- 
ported, and  that  unless  it  is  inserted  there  can  be  no  triaL 
and  that  if  there  be  shrewd  lawyers,  as  I  know  there  will 
be.  and  caviling  judges"  (he  did  not  state  any  certainty  of 
that),  "and  without  this  article  they  do  not  acquit,  they 
are  greener  than  I  was  in  any  case  1  ever  undertook  before 
a  court  of  quarter  sessions."  (Laughter.) 

Well,  now,  it  will  not  bo  very  vain  in  us  to  think  that 
perhaps  we  come  up  to  that  estimate  on  our  side  of  the 
Quarter  Sessions  lawyer  who  would  bo  adequate  to  dia- 
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Jose  of  these  articles,  and  thev  were  quite  right  about  it. 
f  yon  cannot  get  in  what  la  political  and  nothing  but  po- 
litical, vou  cannot  get  hold  ot  anything  that  is  criminal  or 
personal. 

Now,  having  pas=ed  from  the  general  estimate  of  the 
lameness  and  feebleness  of  the  addresses  and  charges,  I 
begin  with  the  consideration  of  the  article  in  reference  to 
it,  and  to  the  subject  matter  of  which  I  am  disposed  to 
concede  there  is  some  proof,  and  that  as  to  the  speeches. 
Now.  I  think  that  it  has  been  proved  here  that  the 
speeches  charged  upon  the  President,  in  substance  and  in 
general,  were  innde. 

Mv  first  difficulty  about  them  is,  that  they  were  made 
in  1866,  and  that  they  related  to  a  Congress  which  has 
passed  out  of  existence,  and  that  they  were  the  subject  of 
a  report  of  the  Judieiarv  Committee  to  the  House,  and 
which  the  House  voted  that  it  would  not  impeach.  My 
next  difficulty  is,  that  they  are  crimes  against  argument, 
against  rhetoric,  against  taste,  and  perhaps  against  logic; 
but  that  the  Constitution  of  the  United  States,  neither  in 
itself  nor  by  any  subsequent  administration,  haR  provided 
for  the  government  of  the  people  ia  this  country  in  these 
regards. 

Now,  it  is  a  new  thing  in  this  country  to  punish  any  man 
for  making  a  speech.  There  is  a  great  many  speeches 
made  in  this  country,  and.  therefore,  cases  would  un- 
doubtedly have  arisen  in  eighty  years  of  our  history  where 
men  were  punished  for  making  speeches.  Indeed,  I  be- 
lieve if  there  is  anything  which  more  particularly  marks 
ns  the  approval  of  other  nations,  it  is  that  every  man  in 
this  country  not  onlv  has  a  right  to  make  a  speech,  but  can 
make  a  speech,  and  a  very  good  one,  and  that  he  doeB  at 
aomo  time  or  other  actually  do  so. 

The  verv  lowest  epithet  for  speech-making  in  the  Ameri- 
can republic  adopted  by  the  newspapers  is  "able  and  elo- 
quent/' (Laughter.)  I  have  seen  applied  in  the  news- 
papers to  the  efforts  of  honorable  managers  here,  the  epi- 
thet in  advance  of  "tremendous."  (Laughter.)  I  have 
seen  them  spoken  of  before  they  were  delivered  as  of  tre- 
mendous force ;  and  I  saw  once  an  accurate,  authentical 
statement  of  the  force  of  one,  and  that  in  advance,  that  it 
consisted  of  33.000  words.  (Laughter.) 

Therefore  a  case  must  have  arisen  for  a  question  if  there 
was  to  be  an  v  punishment  for  speech-making.  But  now, 
for  the  first  time,  we  begin  with  the  President,  and  accuse 
him  ;  we  take  him  before  no  ordinary  court,  but  we  O!- 
ganize  a  court  for  the  purpose,  which  court  adjourns  the 
moment  it  is  over  with  the  trial,  furnishingno  precedents, 
and  must  remove  him  from  office  and  order  a  new  elec- 
tion. Now  that  is  a  good  deal  to  turn  upon  a  speech.  Only 
thiuk  of  it— to  be  able  to  make  a  speech  which  would  re- 
quire a  new  election  of  President  to  be  made.  (Laughter.) 

Well,  if  the  trial  is  to  take  place,  let  the  proclamation 
t'sue  to  this  speech-making  people.  "Let  him  who  is  with- 
out sin  among  you  cast  the  first  stone."  and  see  how  the 
nation,  on  tip-toe,  awaits  to  see  who  will  answer  that 
daints*  challenge,  who  assumes  that  fastidious  duty.  We 
aee,  in  addition,  the  necessary  requirement.  It  must  be 
one  who,  by  long  discipline,  has  learned  to  speak  without 
bounds,  one  whose  lips  would  stammer  at  an  imputation, 
whose  cheek  would  blush  at  a  reproach,  whose  ears  would 
tingle  at  an  invective,  and  whose  eyes  would  close  at  an 
indecorum.  It  must  be  one  who,  by  strict  continuance  of 
Bpech,  and  hv  control  over  the  tongue— that  unruly  mem- 
ber -ha«  gained  with  all  his  countrymen  the  praise  of 
ruling  his  own  spirit,  which  is  greater  than  one  who  takcth 
a  city. 

Aud  now  the  challenge  is  answered,  and  it  seems  that 
the  honorable  manager  to  whom  this  duty  is  assigned,  is 
ope  who  would  be  recognized  at  once,  in  the  judgment  of 
ail,  as  "Fi-st  in  war,  first  in  peace,  first  in  boldness  of 
words,  and  first  in  the  hearts  of  all  his  country- 
men, who  love  this  wordy  intrepidity."  (Unrcpressed 
laughter.)  Well,  now,  the  champion  being  gained,  we  ask 
for  the  rulep,  and  in  an  interlocutory  inquiry,  which  I  had 
the  honor  to  address  to  him,  ho  said  the  rule  was  the 
opinion  of  the  court  which  was  to  try  the  case. 

Now  let  us  see  whether  we  can  get  any  guidance  as  to 
what  your  opinions  are  as  to  this  subject  of  freedom  of 
speech,  for  we  arc  brought  down  to  that,  having  no  law  or 
precedents,  besides  I  find  that  the  matter  charged  against 
the.  President,  is,  that  he  has  been  unmindful  of  the  har- 
mony and  courtesies  which  Bhould  prevail  between  the 
legislative  and  the  executive. 

If  it  should  prevail  from  the  Executive  towards  the  le- 

gslative,  it  should  also  prevail  from  the  legislative  to  the 
xecutive.  Except  I  am  to  bo  met  with  what  I  must  re- 
gard as  a  most  novel  view  presented  by  Mr.  Manager  Wil- 
liams, in  his  argument  the  other  day,  that,  as  the  Consti- 
tution of  the  L  nited  Stales  prevents  your  being  drawn  in 
Question  anywhere  for  what  you  say,  it  is,  therefore,  a 
rule  which  docs  not  work  bath  ways.  Well,  that  is  an 
agreeable  view  of  personal  duty,  that  if  I  wear  an  im- 
penetrable shirt  of  mail,  it  is  just  the  thing  for  me  to  be 
drawing  daggers  against  every  one  else. 

Noblesse  oblioe  seems  to  be  a  law  which  the  honorable 
manager  does  not  think  applicable  to  the  houses  of  Con- 
gress. If  there  were  anything  in  that  suggestion,  how 
should  you  guard  and  regulate  your  use  of  freedom  of 
epeechf  Now  I  have  not  gone  outside  of  the  debates  which 
are  connected  with  the  Civil  Tenure  act. 

Mv  time  has  been  sufficiently  occupied  with  reading 
all  that  has  been  said  in  behalf  of  the  House  on  that  sub- 
ject, but  I  find  a  well  recorded  precedent,  not  merely  in 
the  observation  of  a  single  Senator,  but  in  the  direct  de- 
termination of  the  Senate  itself,  in  passing  on  the  ques- 
tion, which  certainly  poiutsrat  least  to  freedom  of  speech 
as  between  two  departments  of  the  government. 
The  honorable  Senator  from  Massachusetts,  ia  tho  course 


of  the  debate,  savs.  on  the  subject  of  this  verv  law  in  re- 
ference to  the  President,  "You  may  ask  protection  against 
whom?  I  answer  plainly,  protection  against  the  Presi- 
dent of  the  United  States.  There  sir,  is  the  duty  of  the 
hour.  Ponder  it  well,  and  do  not  forget  it.  There  was  no 
such  duty  on  our  fathers.  There  was  no  such  duty  on  our 
recent  predecessors  in  this  Chamber,  because  there  was  no 
President  of  tho  United  States  who  had  become  the  enemy 
of  his  country." 

Well,  now,  the  President  had  said  that  Congress  was 
hanging  on  the  verge  of  the  government,  but  here  is  a  di- 
rect charge  that  the  President  of  the  United  States  is  the 
enemy  of  the  country.  Mr.  Suninc  being  called  to  order 
for  that  expression,  the  honorable  Senator  from  Rhode 
Island,  Mr.  Anthony,  who  not  unfrequently  presides  with 
so  much  urbanit}-  and  so  much  coutrol  over  your  delibera- 
tions, gave  this  view  as  to  what  the  common  law  of  the 
tribunal  is  on  the  subject  of  the  harmonies  and  courtesies 
which  should  prevail  between  the  legislative  and  execu- 
tive departments. 

He  said,  "It  is  the  impression  of  the  chair  that  these 
words  do  not  exceed  the  usual  (laughter)  latitude  of  de- 
bate which  has  been  permitted  here."  (Laughter).  Now 
that  is  the  custom  of  the  tribunal  established  by  the  pre- 
siding officer. 

Mr.  Sherman,  of  Ohio,  said,  "I  think  the  words  objected 
to  are  clearly  in  order."   (Loud  Laughter.) 

I  have  heard  similar  remarks  fiftv  times  (continued 
laughter)  without  any  question  of  order  being  raised. 
And  the  Senate  came  to  a  vote,  the  opposing  members  of 
which  remind  me  of  some  votes  on  evidence  which  we 
have  had  on  this  trial.  The  appeal  was  laid  on  the  table 
by  a  vote  of  29  yeas  to  10  nays .  But  that  is  not  all.  Pro- 
ceeding in  the  same  debate,  after  being  allowed  to  be  in 
order.  Mr.  Sumner  goes  on  with  his  speech,  the  eloquence 
of  which  I  cannot  sufficiently  compliment,  as  it  would  be 
out  of  place  to  do  so,  but  it  certainly  is  of  the  highest  order. 

Of  course,  I  make  no  criticism.    He  begins  with  the 
announcement  of  a  very  good  principle. 
He  says:— 

"  I  shall  insist  always  on  complete  freedom  of  debate, 
and  I  shall  exercise  it.  John  Milton,  in  his  glorious  aspiva- 
tiens,  said :— (Give  me  the  liberty  to  know,  to  utter  and  to 
argue  freely  above  all  liberties.)  "Thank  God  now  that 
slave-masters  have  been  driven  from  this  court— euch  is  the 
liberty  of  American  Senators. 

Of  course,  there  can  be  no  citizen  of  a  republic  too  high 
for  exposure,  as  there  can  be  none  too  low  for  protection. 

These  are  not  only  invaluable  liberties,  but  com- 
manded duties.  Now,  is  there  anything  in  the  President's 
answer  that  is  nobler  or  more  thorough-going  than  that? 
And  if  the  President  is  not  too  high;  if  it  a  commanded, 
dutv  to  call  him  an  enem3rof  the  country,  is  not  the  House 
of  Representatives  to  be  exposed  to  the  imputation  of  a 
most  intelligible  aspersion  upon  them  that  they  are  hang- 
ing en  the  verge  of  the  government.  (Laughter.) 

Then  the  honorable  Senator  proceeds  in  a  style  of  obser- 
vation, on  which  I  shall  make  no  criticism  whatever,  ex- 
cept that  that  of  Cicero  against  Catalino  and  against  Ver- 
res  does  not  contain  more  eloquence  against  the  objects  of 
his  invective  than  that  speech  of  the  honorable  Senator; 
and  then  it  all  ends  in  a  wonderfully  sensible  and  pithy 
observation,  on  the  part  of  the  honorable  Senator  from 
Michigan,  Mr.  Howard,  who  Bays,  4'the  Senator  from 
Massachusetts  has  advanced  the  idea  that  the  President 
has  become  an  enemy  to  his  country,"  but  I  suppose  that 
not  only  to  be  the  condition  of  the  sentiment  in  this 
Senate,  touching  the  President  of  the  United  States, 
but  I  suppose  we  never  had  a  President  in  regard  to 
whom  the  opinion  of  the  Senate  was  not  divided  on 
just  that  question— some  thinking  he  was  an  enemy 
of  fhc  country,  and  others  thinking  that  he  was  not; 
and  I  respectfully  submit  therefore  that  the  Senator 
from  Massachusetts  will  be  as  competent  to  try  an 
impeachment  it  sent  here  against  the  President  as 
I  concede  the  Senator  from  Maryland,  Mr.  John- 
son, will  be  competent  to  try  it."  Now  that  is  good 
sense.   Senatorial  .license  may  be  made  so  wide  as  that. 

We  have  also  a  report  in  the  House  of  Representatives  of 
a  very  brief  debate  between  two  of  the  most  distinguished 
members  of  that  body,  who  can/  as  well  as  anv  others,  for 
the  purpose  of  this  trial,  furnish  a  standard  of  what  ia 
called  by  the  honorable  manager  "propriety  of  speech." 
Mr.  Bingham  says,  "I  desire  to  say,  Mr.  Chairman, 
that  it  does  not  become  a  gentleman  who  recorded 
his  vote  fifty  times  for  Jefferson  Davis,  the  arch-traitor 
in  this  Rebellion  (roars  of  laughter),  as  his  candidate 
for  the  Presidency  of  the  United  States,  to  undertake  to 
damage  this  cause  bv  attempting  to  fasten  au  imputati  n 
either  on  my  integrity  or  on  my  honor ;  I  reuel  with  scorn 
and  contempt,  any  utterances  of  that  sort,  from  any  man, 
whether  he  be  the  hero  of  Fort  Fisher  not  taken,  or  of  Fort 
Fisher  taken."  (Continuous  laughter.)  Mr.  Butler,  aft^r 
some  remarks,  said:— "But  if,  during  the  war,  the  gin  L- 
man  from  Ohio  did  as  much  as  I  did  in  that  direction,  I 
shall  be  glad  to  recognize  that  much. 

"But  the  only  victim  of  the  gentlemen's  prowess  that  I 
know  of  was  an  innocent  woman  hung  upon  the  scaffold, 
one  Mrs.  Surratt;  and  I  can  sustain  the  memory  of  Fort 
Fisher,  if  he  and  his  present  associates  can  sustain  him  in 
shedding  the  blood  ot  a  woman  who  was  tried  by  a  mili- 
tary commission  and  convicted  without  sufficient  evidence, 
in  my  judgment."  Mr.  Bingham  replied  with  spirit:— "I 
challenge  the  gentleman ;  I  dare  him  nere,  or  anywhere  in 
this  tribunal,  or  any  tribunal,  to  assert  that  1  spoliated  or 
mutilated  any  book.  But  such  a  charge,  without  one  tittle 
of  evidencet  is  only  fit  to  come  from  a  man  who  lives  in  a 
bottle,  and  is  fed  with  a  spoon."  What  that  refers  to  I  dt) 
not  know. 
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[While  the  court  and  galleries  were  convulsed  with 
laughter  at  the  expense  of  the  two  managers  reterred  to 
both  these  gentlemen  sat  at  the  table  apparently  uncon- 
cerned and  uninterested  spectators.] 

Mr.  EVARTS,  continuing,  said:— 

This  all  comes  within  the  common  law  of  courtesy,  m 
the  judgment  of  the  House  of  Representatives.  We  have 
attempted  to  show  that  in  the  President's  addresses  to  the 
people  there  wa8  something  of  irritation,  something  in  the 
subject,  something  in  the  manner  of  the  crowd  which  ex- 
cused and  explained,  if  it  did  not  justify,  the  style  of  his 
speeches  :  and  you  might  suppose  that  this  interchange  of 
debate  which  I  have  just  read  grew  out  of  some  subject 
which  was  irritating,  which  was  in  itself  savage  and  fero- 
cious. But  what  do  you  think  the  subject  was  that  these 
honorable  gentlemen  were  debating  upon?  Why  it  was 
charitv. 

A  Senator— What? 

Mr.  EVARTS— Charity— a  question  of  charity  to  the 
South  ;  that  was  the  whole  staple  of  debate.  "Charity 
which  suffereth  all  things  and  is  kind."  (Laughter.) 
Charity  which  envieth  not;  charity  which  vaunteth  not 
itself,  is  not  puffed  up,  and  doth  not  behave  itself  un- 
seemly ;  seeketh  not  her  own,  is  not  easily  provoked ; 
thinketh  no  evil,  rejoiceth  not  in  iniquitv,  but  rejoiceth  in 
th*s  truth ;  beareth  all  things,  believeth  all  thing.*,  hopeth 
all  things,  endureth  all  things.  "Charity  never  fails."  But 
the  apostle  adds,  what  may  not  be  exactly  true  in  regard 
to  the  managers,  "Tongues  may  fail."  (Laughter.) 

But  now,  now  to  be  serious.  In  a  free  Republic  who  will 
tolerate  this  fanfaronade  about  speech-making.  Quis  tole- 
rit  gracchos  de  seditione  querentest  Who  will  tolerate 
public  orators  prating  about  propriety  of  speech?  Why  can 
we  not  learn  that  their  estimates  of  others  must  proceed 
on  general  views,  and  not  vary  according  to  particular 
passions  and  prejudice? 

When  Cromwell,  in  his  career  through  Ireland  in  the 
name  of  the  Parliament,  had  set  himself  down  before  the 
town  of  Ross,  and  summoned  it  to  surrender,  the  Papist 
community,  exhausted  in  its  resistance,  asked  to  surren- 
der only  on  condition  of  freedom  of  conscience. 

Cromwell  replied :— "  As  to  freedom  of  conscience,  I 
meddle  with  no  man's  conscience,  but  if  you  mean  by  that 
liberty  to  celebrate  the  Mass,  I  would  have  you  to  under- 
stand that  in  no  place  where  the  power  of  the  Parliament 
of  England  prevails,  shall  that  be  permitted."  So  the 
honorable  managers  do  not  complain  of  freedom  of 
speech,  but  if  any  man  says  that  the  House  of  Rep- 
resentatives is  "  hanging  on  the  verge  of  the  gov- 
ernment," we  are  to  understand  that  in  no  place 
where  the  power  of  the  two  Houses  of  Congress  prevails, 
shall  that  be  permitted,  although  they  meddle  with  no 
man's  property  or  freedom  of  speech?  (Laughter.)  Now, 
Mr.  Jefferson,  who  had  occasion  to  give  hiB  views  about 
infractions  of  the  freedom  of  writing  when  the  Sedition 
law  was  introduced  into  the  legislation  of  this  country, 
and.  at  the  same  time,  to  give  some  notions  about  the 
right  of  the  Executive  to  have  an  opinion,  says,  in  a  let- 
ter to  Mrs.  President  Adams,  written  in  1804:— "I  dis- 
charged every  person  under  punishment  and  prose- 
cution under  the  Sedition  law,  because  I  considered 
and  now  consider  that  law  to  be  a  nullity  as  absolute  and 
as  palpable  as  if  Congress  had  ordered  us  to  fall  down  and 
worship  the  golden  image,  and  that  it  was  as  much  my 
duty  to  arrest  its  execution  in  every  State  as  it  would  have 
been  to  have  rescued  from  the  fiery  furnace  those  who 
should  have  been  cast  into  it  for  refusing  to  worship  the 
image."  It  was  accordingly  done  in  every  instance,  with- 
out asking  what  the  offenders  had  done,  or  against  whom 
they  had  offended,  but  whether  the  pains  they  were  suf- 
fering were  inflicted  under  the  pretended  sedition 
law,  and  in  another  letter  he  replies  to  some  observa- 
tion as  to  the  freedom  of  the  Executive  about  the  constitu- 
tionality of  laws:— "You  seem  to  think  it  devolved  on  the 
judges  to  decide  on  the  validity  of  the  Sedition  law,  but 
nothing  in  the  Constitution  has  given  them  a  right  to  de- 
cide for  the  Executive  more  than  for  the  Executive  to  de- 
cide for  them.  Both  magistrates  are  equally  independent 
in  the  sphere  of  action  assigned  to  them:  the  judges  be- 
lieving the  law  constitutional  had  a  right  to  pass  sentence 
of  tine  or  imprisonment,  because  the  power  is  placed- 
in  their  hands  by  the  Constitution,  but  the  Execu 
tive,  believing  the  law  to  be  unconstitutional,  was 
bound  to  remit  the  execution  of  it.  because  that 
power  had  been  confided  to  him  by  the  Constitution, 
that  its  co-ordinate  branches  Bhould  be  checks  upon  each 
other;  but  the  opinion  that  gives  the  Judges  the  right  to 
administer  what  laws  are  constitutional  and  what  are 
not.  not  only  for  themselves  in  their  own  sphere  of 
action,  but  for  the  legislative  and  Executive  also 
in  their  spheres,  would  render  the  judiciary  despotic 
and  tyrannical."  Now,  we  have  no  occasion  to 
assert,  and  we  have  not  asserted,  the  right  to  re- 
Bort  to  these  extreme  opinions,  which,  it  is  known 
Mr.  Jefferson  entertained.  The  opinions  of  Mr.  Madison, 
more  temperate  but  equaly  thorough,  were  to  the  same 
effect,  and  the  co-ordinate  branches  of  the  government 
must  surrender  their  co-ordination  whenever  they  allow 
the  past  history  to  bo  a  final  bar  from  renewing  or  pre- 
senting constitutional  questions  for  reconsideration  and 
redetermination,  if  ncceasary,  even  by  the  Supreme  Court; 
but  we  have  hero  some  questions  of  the  courtesies  of  the 
different  branches  of  the  government  in  the  severe  ex- 
pression of  opinon  which  Mr.  Manager  Boutwell  indulged 
In  relation  to  the  heads  of  departments. 

What  he  said  ia  as  much  severer  and  as  much  more  de- 
grading to  that  brnnrh  of  the  government  than  anything 
which  was  said  by  the  President  in  relation  to  Congress, 
u-  can  be  imagined.  Exception  is  here  taken  to  the  fact, 


that  the  President  called  Congress,  in  a  telegram,  a  set  of 
individuals.  Well,  we  have  heard  of  an  old  lady,  not  very 
well  instructed,  who  got  very  violent  on  being  called  an  in- 
dividual, but  here  we  have  an  imputation  in  so  many  wordB 
on  the  heads  of  departments  of  this  government,  that  they 
are  serfs,  the  servants  of  a  master,  slaves  of  an  owner, 
and  yet,  in  this  very  presence,  sits  the  eminent  Chief 
Justice  of  the  United  States,  and  the  eminent  Senator 
from  Maine  (Mr.  Fessenden).  and  the  distinguished 
Senator  from  Pennsylvania  (Mr.  Cameron),  all  of 
whom  have  held  Cabinet  offices  which  are  thus 
deprecated  and  derided,  and  if  I  were  to  estimate  the 
Senators  who  aspire  in  the  future  to  hold  these  degrad- 
ing positions,  I  am  afraid  I  should  not  have  judges  enough 
here  to  determine  this  case.  (Laughter).  I  know  this  ia 
all  extravagance,  est  modus  in  rebus,  sunt  certi  deniqv* 
Jines.  There  is  some  measure  in  thingB ;  there  is  some 
limit  to  the  bounds  of  debate  and  discussion.  Now,  I  agree 
that  nothing  can  De  more  unfortunate  than  the  language 
used  by  the  President  in  the  speech  made  in  St.  Louis. 

The  difficulty  is  undoubtedly  that  the  President  is  not 
familiar  with  the  graces ;  he  has  not  been  taught  at  school 
costly  ornament  aud  the  studied  contrivances  of  speech, 
but  that  he  speaks  right  on,  and  when  an  article  is  pre- 
sented in  his  path  he  steps  right  over  it.  Here  is  a  rheto- 
rical difficulty  presented  for  a  man  who  is  not  a  rhetori- 
cian, as  a  sort  of  a  metaphorical  allusion  was  made  to 
Judas.  Well,  now,  if  anybody  attempts  to  become  logi- 
cal with  a  metaphor  it  will  get  him  into  trouble  at  once 
(laughter),  and  that  is  what  the  President  did.  If  you 
look  around  with  the  eye  of  a  logician  you  see  that  Judas 
was  the  betrayer  of  all  goodness,  and  a  man  would  natu- 
rally say,  where  is  the  goodness  I  have  betrayed? 

The  moment,  therefore,  that  you  seek  to  be  logical,  by 
introducing  the  name  of  the  divinity  against  whom  Judas 
had  thus  sinned,  there,  of  course,  you  produce  that 
offense  to  our  religious  sentiment,  which  otherwise  would 
not  have  been  committed.  I  am  not  entirely  sure  that 
when  you  make  allowance  for  the  difference  between  the 
extempore  speech  of  the  President  to  a  mob,  and  a  writ- 
ten, prepared  and  printed  speech  to  this  court  by  the 
honorable  managers,  but  there  will  be  some  little  trace  of 
the  same  impropriety  of  that  figure  of  argument  which 
presented  Mr.  Carpenter  to  your  observation  as  an  inspired 
painter,  whose  pencil  was  guided  by  the  hand  of  Provi- 
dence, and  the  appointment  of  Mr.  Edwin  M.  Stanton  to 
perpetual  bliss  and  Governor  Seward  to  eternal  pain. 
(Laughter.) 

But  all  that  is  matter  of  taste,  matter  of  feeling ;  matter 
of  distinction,  matter  of  judgment.  The  serious  views  im- 
pressed upon  you  with  so  much  force  bv  the  counsel  for 
the  President  who  opened  this  case  (Mr.  Curtis),  and  sup- 
ported by  the  quotations  from  Mr.  Madison,  present  this 
whole  subject  in  its  proper  view  to  an  American  audience. 
I  think  that  if  our  newspapers  would  find  some  more  dis- 
criminating scale  of  comment  on  speeches  than  to  make 
the  lowest  in  the  scale  able  and  eloquent,  we  should  have  a 
better  stare  of  things  in  our  orations. 

Now.  our  position  in  reference  to  the  speeches  is  that 
the  subjects  produced  in  proof  Bhould  be  considered;  that 
words  put  into  the  speaker's  mouth  b\-  the  crowd,  or  called 
for  by  their  unfriendly  or  impolite  suggestions,  are  to  have 
their  weight  and  that  without  apologizing,  for  no  man  is 
bound  to  apologize  before  the  laws  before  the  court  for  the 
exercise  of  freedom  of  speech.  It  may  be  fairly  admitted 
that  it  would  be  well  if  all  men  were  accomplished  rheto- 
ricians and  finished  logicians,  and  had  a  bridle  on  their 
tongues.  And  now,  without  verging  at  all  upon  the 
eleventh  article,  which  I  leave  to  the  observations  of  the 
honorable  managers,  and  leave  among  themselves  to  dis- 
pose of,  I  will  take  up  the  Emory  articlo. 

The  Emory  article  is  an  offense  which  began  and  ended 
on  the  22d  of  February,  and  is  comprised  within  a  short 
conversation  between  the  President  and  a  general  of  our 
armv.  I  dare  say  that  in  the  rapid  and  heated  course  of 
events  which  took  impeachment  through  the  House  of 
Representatives,  it  might  have  been  understood  by  rumor, 
uncertain  and  implied,  that  there  had  occurred  some  kind 
of  military  purpose  or  communication  on  the  part  of  the 
President  which  looked  to  the  use  of  force.  But  under 
the  proofs  what  can  we  say  of  it  but  that  the  President, 
under  an  intimation  from  Secretary  Welles  that  all  the 
officers  were  being  called  away  from  what,  doubtless,  is 
their  proper  occupation  in  time  of  peace,  "attendance  on 
levees,"  and  were  being  summoned,  as  they  were  from  the 
halls  of  revelry  at  Brussels  to  the  battle  of  Waterloo,  in- 
quired, as  it  was  natural  to  inquire,  when  and  where  this 
battle  was  to  take  place? 

The  President  received  it  with  great  indifference ;  said  he 
did  not  know  about  General  Emory,  and  did  not  seem  to 
care  anything  about  it.  But,  finally,  when  Secretary 
Welles  said  that  it  would  be  better  to  look  into  it,  the 
President  did  look  into  it,  and  it  ended  with  a  discussion 
of  constitutional  law  between  the  President  and  General 
Emory,  in  which  the  General,  reinforced  bv  Mr.  Reverdy 
Johnson,  a  lawyer,  and  Mr.  Robert  J.  Walker,  a  lawyer, 
actually  put  down  the  President  entirely.  (Laughter.) 

Now,  it  the  President  ought  to  be  removed  from  office  for 
that,  and  a  new  election  ordered  for  that,  you  will  so  de- 
termine in  judgment,  and  if  any  other  President  can  go 
through  four  years  without  doing  something  worse  than 
that  we  shall  have  to  be  more  careful  in  our  preliminary 
examinations,  and  in  our  nominating  conventions.  I  un- 
derstand this  article  to  be  hardly  insisted  on,  then  comes 
the  conspiracy  articles.  Now,  tho  conaipracy  consists  in 
thi9 : — It  was  all  commenced  and  accomplished  In  writing. 
"The  documents  were  published;  they  were  immediately 
promulgated,  and  that  u  the  conspiracy,"  if  it  be  one. 

It  is  quite  true  that  tho  honorable  manager  who  con- 
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ducted  with  80  much  torce  and  skill  the  examination  of 
the  witnesses,  did  succeed  in  proving  that  besides  the 
written  order  handed  by  the  President  to  General  Thomas, 
there  were  a  few  words  of  attendant  conversation,  and 
these  were  the  words,  "I  wish  to  uphold  the  Constitution 
and  the  law,"  and  there  was  an  assent  of  General  Thomas 
to  the  propriety  of  that  course.  But  by  the  power  of  our 
profession  the  learned  manager  drew  from  General 
Thomas  the  fact  that  he  had  never  heard  these  words  be- 
fore when  a  commission  was  delivered  to  him. 

He  argued  that  it  was  not  ordinarv,  and  that  it  carried 
infinite  gravity  of  suspicion.  But  what  expression  is  there 
eo  innocent  that  counsel  cannot  possihiy  fix  suspicion 
upon?  We  recollect  one  very  celebrated  trial  in  which 
"chops  and  tomato  sauce"  were  made  the  grounds  of  get- 
ting a  verdict  for  breach  of  promise  of  marriage.  Chops 
and  mutton  sauce  do  not  import  a  promise  of  marriage. 

There  is  not  the  least  savor  of  courtship  nor  the  least 
flavor  of  flirtation  in  chops  and  tomato  sauce  (laughter) ; 
and  so  we  are  told  that  these  men,  entering  into  the  con- 
spiracy at  mid-day  and  in  writing,  meant  bloodshed,  civil 
commotion  and  war.  Now,  I  cannot  argue  against  that. 
Cardinal  Woolsev  once  said  that  in  political  time«  you  can 

fet  a  jurv  that  will  bring  in  a  verdict  that  Abel  killed  Cain, 
'hat  may  be,  but  an  American  Senate  will  hardly  find  in 
the  allusion  of  the  President  to  the  Constitution  and  the 
law  suthcient  evidence  to  find  him  guilty  of  the  purpose  to 
produce  commotion  and  civil  war.  But  the  conspiracy 
articles  have  but  a  trifling  foundation  to  rest  upon. 

Here  we  have  a  statute  passed  at  the  eve  of  an  insurrec- 
tion, intended  to  guard  the  position  of  an  officer  of  the 
United  States  from  the  intrusion,  or  intimidation,  thre  its 
or  force  to  disable  the  public  service.  It  is,  in  fact,  a  repro- 
duction of  the  first  section  of  the  Sedition  act  of  1798  am- 
plified and  extended.  It  is  a  law  which  is  improper  on  its 
face,  for  it  may  include  much  more  than  might  be  called 
criminal,  except  in  times  of  public  danger.;  but  the  idea 
that  a  law  intended  to  prevent  the  Rebels  of  the  South,  or 
the  Rebel  sympathizers,  as  they  were  culled  in  the  North, 
from  intimidating  officers  in  the  discharge  of  their  public 
duty,  should  be  wrested  to  an  indictment  and  trial  of  a 
President  of  the  United  States,  and  of  an  officer  of  the 
army  on  account  of  a  written  arrangement  of  orders  to 
take  possession  of,  and  to  administer  one  of  the  depart- 
ments of  the  government  aeainst  the  law,  is  wresting  the 
statute  whollv  from  its  application. 

We  are  all  familiar  with  the  illustration  which  Black- 
ptone  gives  us  of  the  impropriety  of  following  literally  the 
words  of  a  statute  agaiust  the  necessary  implication, 
where  he  savs  that  a  statute  against  letting  blood  in  the 
street,  can  properly  support  an  indictment  against  a  sur- 

fteon  for  tapping  the  vein  of  an  apoplectic  patient  who 
lappened  to  have  fallen  "on  the  sidewalk ;  and  there  is  no 
greater  perversion  and  contrariety  in  tho  effort  to  make 
this  statute  applicahle  to  ordinary  and  regular  proceedings 
between  recognized  officers  of  the  United  States  in  the 
disposition  of  an  office,  than  there  would  be  in  prosecu- 
ting the  surgeon  for  relieving  the  apoplectic  patient. 

I  cannot  fully  understand,  though  1  carefully  attended 
to  it,  the  point  of  the  argument  of  the  learned  manager. 
Mr.  Boutwell.  which  brought  into  view  the  common  law 
of  Maryland,  as  adopted  by  Congress  for  the  government 
of  the  domestic  and  ordinary  affairs  of  life  of  the  people  of 
this  district.  It  cannot  be  supposed  that  the  Presi- 
dent of  the  United  States,  in  determining  what  his 
power  and  duties  were  in  regard  to  giving  office,  should 
nave  looked  into  the  common  law  of  the  District  of  Colum- 
bia, because  the  offices  are  exercised  in  the  District, 
On  these  views  presented  in  the  conspiracy  articles  let  us 
see  what  fhe  evidence  is.  There  was  no  preparation  or 
application  of  force.  There  was  no  threat  of  force  au- 
thorized on  the  part  of  the  President,  and  there  was  no  ex- 
pectation of  force,  for  he  expected  and  desired  nothing 
more  nor  nothing  less,  than  that  by  the  peaceful  and  reg- 
ular exercise  of  authority  on  his  part  the  office  would 
be  surrendered.  If  dissappoiuted  iu  that,  all  that  the 
President  expected  was,  that,  on  that  legal  basis  thus  fur- 
nished by  his  ofheial  action,  there  should  be  an  opportu- 
nity for  taking  the  judgment  of  a  court  of  law. 

Now  there  seems  to  be  left  nothing  but  these  articles 
which  relate  to  the  ad  interim  appointment  of  General 
Thomas  and  to  the  removal  of  Mr.  Stanton.  I  will  con- 
sider the  ad  interim  appointment  first,  leaving  it  to  be  as- 
sumed for  the  purpose  of  examining  the  possible  crime 
that  the  office  had  been  vacated  and  was  open  to  the  action 
of  the  President. 

If  the  office  was  full  then  there  would  be  no  appoint- 
ment by  the  authority  of  the  President  or  otherwise,  and 
the  whole  action  of  the  President  was  manifestly  based 
on  the  idea  that  the  office  was  to  be  vacated  before  an 
ad  interim  appointment  could  possibly  be  made,  or  was 
intended  to  take  effect.  The  letter  of  appoiutmcnt,  or  of 
authority,  as  it  is  called  in  the  articles,  accompanies  the 
order  of  removal  and  was,  of  course,  secondary  to  the 
order  of  removal. 

General  Thoma9  was  onlv  to  take  up  the  duties  of  the 
office  and  discharge  them,  if  the  Secretary  of  War  should 
leave  the  office  in  need  of  such  temporary  charge.  Now  I 
think  the  only  Bubject  we  have  to  consider  before  vo  look 
at  the  law  governing  ad  interim  appointments,  is  some 
suggestions  as  to  any  difference  between  ad  interim  ap- 
pointments during  the  session  of  the  Senate  and  during  the 
recess.  The  honorable  managers,  perhaps  all  of  them, 
(but  certainly  not  the  honorable  manager,  Mr.  Boutwell), 
have  contended  that  the  practice  of  the  government  in  re- 
gard to  removals  from  office,  covered  oniy  the  case  of  re- 
moval during  the  reeess  of  the  Senate. 

It  will  be  part  of  my  duty  and  labor,  when  I  come  to 
consider  definitely  the  question  of  the  removal  of  Mr. 


Stanton,  to  consider  that  point  but  for  the  purpose  of  }.lt, 
Thomas'  appointment.  No  such  discrimination  need  to  lw 
made.  The  question  of  the  right  of  the  executive  to  va- 
cate an  office,  to  be  discriminated  between  the  recess  of 
the  Senate  and  its  session,  arises  out  of  the  constitutional 
distinction  that  is  taken,  to-wit,  that  the  President  can 
only  fill  offices  during  the  session  by  the  advice  and 
consent  of  the  Senate,  and  that  he  can,  during 
the  recess,  commission  by  authority,  to  expire  with  tho 
next  session,  but  ad  interim  appointments  do  not  rest  upon 
the  Constitution  at  all.  They  are  not  regarded,  they  never 
have  been  regarded,  as  an  exercise  of  the  appointing  power 
in  the  sense  of  filling  an  office.  They  are  regarded  as  fall- 
ing within  either  the  executive  or  the  legislative  dutv  uf 
providing  for  the  management  of  the  duties  of  an  office, 
before  an  appointment  is  or  can  properly  be  made. 

Now  in  the  absence  of  legislation  it  might  be  said  that 
the  power  belonged  to  the  executive;  that  part  of  hfe  duty 
was  when  he  saw  that  an  accident  had  vacated  an  office, 
or  that  necessity  required  the  removal  of  an  incumbent  so 
that  the  laws  should  be  executed,  and  to  provide  that  tho 
laws  should  be  executed,  and  to  provide  that  the  public 
service  should  be  temporarily  taken  up  and  carried  on.  it 
might  be  fairly  determined  it  wa»  a  casus  omissus,  for 
which  the  Constitution  had  provided  a  rule,  and  which 
the  legislation  of  Congress  might  properly  occupy. 

As  early,  therefore,  as  1792,  provision  was  made  for  the 
temporary  occupation  of  an  office.  The  act  of  1792,  regiv- 
lating  three  of  the  departments,  provided  that  temporary 
absences  and  disabilities  of  the  heads  of  departments 
might  be  met  by  appointments  of  a  temporary  character, 
to  take  charge  of  the  office.  Tho  act  of  1795  provides  that 
in  case  of  the  vacancy  in  an  office  there  should  be  power 
in  the  Executive  which  would  not  require  him  to  nil  tho 
office  by  by  the  constitutional  method,  but  temporarily  to 
provide  for  the  discharge  of  its  duties. 

Before  considering  the  act  of  1863,  which,  in  terma, 
covers  to  a  certain  extent,  but  not  fully,  both  of  thorfo 
points,  I  wish  to  ask  3'our  attention  to  some  circumstances 
in  regard  to  the  passage  of  that  act  of  1863.  I  have  said 
that  the  eighth  section  of  the  act  of  1792  provided  for  the 
filling  temporarily  of  vacancies.  In  January,  lfe63,  tho 
President  sent  to  Congress  this  message,  and  Senators  will 
perceive  that  it  relates  to  this  particular  subject:— 

"I  submit  to  Congress  the  expediency  of  extending  to 
other  departments  of  the  government  the  authority  con- 
ferred on  the  President  by  the  eighth  section  of  the  act  uf 
May  8,  1792,  to  appoint  a  person  temporarily  to  discharge 
the  duties  of  Secretary  of  State,  Secretary  of  the  Treasury 
and  Secretary  of  War,  in  case  of  death,  absence  from  the 
seat  of  government,  or  sickness." 

That  is  to  say,  the  temporary  disability  provision  of  the 
act  of  1863,  which  covered  all  the  departments  then  in  ex- 
istence, had  never  been  extended  by  law  to  cover  tho 
other  departments,  and  the  President  desired  to  have  that 
act  extended.  This  message  having  been  referred  to  the 
Judiciary  Committee,  the  honorable  Senator  from  Illinois 
(Mr.  Trumbull),  chairman  of  the  committee,  made,  I  be- 
lieve, a  very  brief  report,  in  which  he  said:— 

"There  have  been  several  statutes  on  the  Biibject,  and  m 
the  law  now  exists  the  President  has  authority  tempora- 
rily to  fill  the  offices  of  Secretary  of  State  and  Secretary 
of  War  from  one  of  the  other  departments,  by  calling  oh 
somebody  to  discharge  the  duties.  That  other  department 
was  the  Treasury.  We  have  received  a  communication 
from  the  President  of  the  United  States,  asking  that  the 
law  may  be  extended  to  the  other  executive  departments 
of  the  government,  which  seems  to  be  proper,  and  ire 
have  framed  a  bill  covering  all  of  these  cases,  so  thaU 
whenever  there  is  a  removal  the  President  may  tempora- 
rily devolve  the  office  upon  another  cabinet  officer,  aud 
appoint  the  chief  officer  of  the  department  for  the  tinw 
being." 

There  does  not  seem  to  have  been  brought  to  the  not?t» 
of  the  Senate  or  the  honorable  Senator  the  act  of  1794. 
Nothing  is  said  of  it,  and  it  would  appear  as  if  the  whole 
of  the  legislation  of  1863  proceeded  upon  the  proposition  of 
extending  the  act  of  1792,  of  disabilities  and  not  of  vacar> 
cies,  except  that  the  honorable  Senator  uses  the  phrare 
"vacancy,"  and  that  he  speaks  of  having  provided  for  tno 
occasions  that  might  arise. 

Now,  the  act  of  1863  docs  not  cover  the  ca^c  of  vacancies, 
except  by  resignation.  It  does  not  add  to  the  disability 
which  the  President  had  referred  to  iu  the  case  of  th^  re- 
signation which  he  did  not  ask  to  have  covered,  and  which 
did  not  need  to  be  covered  by  new  legislation,  because  tht» 
act  of  1795  covered  it.  But  this  act  of  1863  does  not  covet 
all  the  cases  of  vacancy.  It  does  not  cover  cases  of  v»- 
tancy  by  removal,  and  it  docs  not  cover  the  case  of  expira- 
cion  of  office,  whieh  is  a  case  of  vacancy. 

Now,  under  that  additional  light,  it  seems  as  if  the  onry 
question  presented  of  guilt  on  the  part  of  the  President  in 
respect  to  the  appointments  to  office,  ad  interim,  \\a<  a 
question  of  the  final  law.  The  Senators  will  remark  thw 
very  limited  form  in  which  that  question  arises.  It  is  imj 
pretended  that  the  appointment  of  Thomas,  if  the  office 
was  vacant,  was  a  violation  of  the  Civil  Tenure  nc», 
although,  perhaps,  it  may  bo  so  charged  in  the  article*, 
because  an  examination  of  the  articles  shows  thai 
the  only  appointments,  tho  infringement  of  which 
is  made  penal,  is  tho  appointment  under  the  provi- 
sions of  this  act,  as  was  pointed  out  by  my  colleague 
(Mr.  Curtis),  which  seems  to  be  a  subject  of  argrv 
ment  on  the  other  side.  That  appointment,  prohi- 
biting or  attempting  to  prohibit,  relates  to  the  iiv- 
fraction  of  that  act  as  mi  attempt  to  fill  the  offices. 
I  believe  that  to  be  a  sound  construction  of  the  law. 
Very  well,  then,  supposing  that  the  appointment  of 
General  Tiioinaa  was  not  according  to  law,  itja  not  against 
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anv  law  that  prohibit?  it,  nor  against  any  law  that  has 
a  penal  clause  or  a  criminal  qualification  upon  the  act. 
What  would  it  be  if  attempted  without  the  authority  of 
the  act  of  1795?  because  that  would  be  without  the  autho- 
rity of  the  act  of  1863.  General  Thomas  was  not  an  officer 
under  that  act.  .  . '     _  .'  _ 

It  would  s  em  that  the  President  had  appointed  an  offi- 
cer, or  attempted  to  appoint  him  ad  interim,  without 
authoritv  of  law.  There  are  abundance  of  mandatory 
laws  upon  the  President  of  the  United  States.  It  has  never 
been  customarv  to  put  a  penal  clause  in  them,  as  in  the 
LSvil  Tenure  act,  but  on  this  subject  of  penal  appointment 
there  i3  no  renal  clause,  and  no  positive  prohibition  in  any 
ecuse.  but  there  would  be  a  definite  authority  in  the  Presi- 
dent to  make  the  appointment. 

What,  then,  would  be  the  eftect?  Why  General  Thomas 
would  not  be  entitled  to  discharge  the  duties.  That  is  all 
that  can  be  claimed  in  that  regard,  but  we  have  insisted 
and  we  do  now  insist  that  the  act  of  1795  was  in  force,  and 
that  w nether  the  act  of  1795  was  or  was  not.  is  one  of  those 
questions  (if  dubious  interpretation  of  a  law  upon  which  no 
officer,  humble  or  high,  can  be  brought  into  question  for 
having  an  opinion  one  way  or  the  other,  and  if  you  pro- 
ceed upon  these  articles,  if  you  execute  a  sentence  of  re- 
moval from  othce  of  a  President  of  the  United  States, 
you  proceed  upon  an  infliction  of  the  highest  possible 
measure  of  civil  condemnation  and  of  the  highest  possi- 
ble degree  of  interference  with  the  constitutionally  erected 
Executive,  that  it  is  possible  for  a  court  to  commit,  and 
you  will  set  it  either  that  the  act  of  1795  was  repealed,  or 
Upon  the  basis  that  there  was  not  a  doubt,  or  a  difficulty, 
or  an  interest  upon  which  the  President  of  the  United 
States  might  make  an  ad  interim  appointment  for  a  day, 
follov  ed  bv  the  nomination  of  a  permanent  successor. 

Truly,  indeed,  we  are  getting  very  nice  in  our  measure 
ftnd  criticism  of  the  absolute  obligations  and  of  the  abso- 
lute duties  of  the  President's  functions  when  we  seek  to 
applv  the  process  of  impeachment  and  removal  to  a  ques- 
tion whether  an  act  of  Congress  requiring  the  head  of  a 
department  to  keep  the  place  assigned  to  him  or  an  act  of 
Congress  not  repealed  permitted  him  to  be  removed.  You 
certainly  do  not,  in  the  ordinary  atiairsof  life,  rig  up  a  trip 
hammer  to  crack  a  walnut. 

At  this  point,  about  halt-past  four,  Mr.  EVARTS  said  he 
would  require  about  an  hour  to  finish,  but  would  yield  to 
amotion  to  adjourn  if  de-ired;  and  on  motion  ol  Mr. 
HENDERSON,  the  court  adjourned. 


PROCEEDINGS  OF  FRIDAY,  WAY  t 


The  court  was  opened  this  morning  with  the  nsnal 
formalities,  in  the  presence  of  an  audience  that  indi- 
cated an  interest  well  sustained  in  the  proceedings. 

Mr.  Evarts  Resumes. 

Mr.  EVARTS  proceeded  at  once  to  finish  his  task  as 
follows:— 

Mr.  Chief  Justice  and  Senators:— I  cannot  but  feel  that 
notwithstanding  the  unfailing  courtesy,  and  the  long-suf- 
fering patience  which  for  myself  and  my  associates,  I  have 
reason  cheerfully  to  acknowledge  ou  the  part  of  the  court 
in  the  progress  of  this  trial,  and  in  the  long  argument,  you 
had  at  the  adjournment  3csterday  reached  somewhat  of 
the  condition  of  the  feeling  of  the  verv  celebrated  Judge, 
Lord  Elknboroueh,  who,  when  a  celebrated  lawyer.  Mr. 
Cnrrau.  had  conducted  an  argument  on  the  subject  of  con- 
tingent remainder,  to  the  ordinary  hour  of  adjournment, 
and  suggested  that  he  would  proceed  whenever  it  should 
be  his  Lordship's  pleasure  to  hear  him,  responded  :— "  The 
court  w  ill  hear  you,  sir,  to-morrow,  but  a?  to  pleasure, 
that  has  been  long  out  of  the  question."  (Laughter.) 

Be  that  as  it  may,  duties  must  be  done,  however  arduous, 
and  certainly  your  kindness  and  encouragement  relieves 
me  from  all  unnecessary  fatigue  in  the  progress  of  the 
cause.  We  will  look  tor  a  moment,  under  the  light  that  I 
have  sought  to  throw  on  the  subject,  a  little  more  particu- 
larly at  the  two  acts— the  one  of  1795,  the  other  of  1863- 
that  have  relation  to  this  subject  of  ad  interim  appoint- 
ments. The  act  of  1795  provides  that  "in  case  of  a  vacancy 
in  the  offices  of  tho  Secretary  of  State,  Secretary  of  the 
Treasury,  or  of  the  Secretary  qtf  the  Department  of  War, 
or  o(  any  officer  of  cither  ol  the  said  departments  whose 
appointment  is  not  in  the  heads  thereof,  wherebv  they 
cannot  perform  the  dutms  of  their  said  respective  otiices,  it 
shall  be  law  ful  for  tho  President  of  the  United  States,  in 
case  he  should  think  it  necessary,  to  authorize  any  persons 
or  persons,  at  his  discretion,  to  perform  the  duties  of  the 
said  respective  offices  until  a  successor  be  appointed,  or 
such  vacancy  be  filled;  provided,  that  no  one  vacancy 
slis.ll  be  supplied  in  the  manner  aforesaid  for  a  longer  term 
thau  six  months." 

The  act  of  1863,  which  was  passed  under  the  suggestion 
i if  the  President  of  the  United  States,  not  for  the  exten- 
sion of  the  Vacancy  act  (which  I  have  read)  to  the  other 
departments,  but  for  the  extension  of  the  temporary  disa- 
bility provision  of  17y2,  provides  as  follows :- "Iu  caso  of 


death,  resignation,  absence  from  the  seat  of  government, 
or  sickness  of  the  head  of  any  executive  department,  or  of 
any  officer  of  said  department  whose  appointment  is  not 
in  the  head  thereof,  whereby  they  cannot  perform  the  du- 
ties of  their  respective  offices,  it  Bhall  be  lawful  for  tho 
President  of  the  United  States,  iu  case  he  should  think  it 
necessary,  to  authorize"— not  any  person  or  persons,  as  in 
the  act  of  1795.  but  to  authorize— "any  other  of  said 
departments,  whose  appointment  is  "  vested  in  the 
President,  at  his  discretion,  to  perform  the  duties 
of  the  said  respective  offices  until  a  successor  be 
appointed,  or  until  such  absence  or  disability  by 
sickness  shall  cease;  provided,  that  no  one  vacancy  shall 
be  supplied  in  manner  aforesaid  for  a  longer  term  than 
six  months."  Now,  it  will  be  observed  that  the  eighth 
section  of  the  act  of  1792,  to  which  I  now  call  attention 
(being  found  on  page  (218),  provides  thus:— "That  incase  of 
the  death,  absence  from  the  seat  of  government,  or  sick- 
ness of  the  Secretary  of  State,  Secretary  of  the  Treasury, 
or  the  Secretary  of  the  War  Department,  or  of  any  officer 
of  cither  of  the  said  departments,  whose  appointmen'  is  not 
in  the  head  thereof, whereof  they  cannot  perform  the  duties 
ottheirrespectiveoffices.it  shall  be  lawful  for  the  Presi- 
dent of  the  United  States,  in  case  he  should  think  it  neces- 
sary, to  authorize  any  person  or  persons,  at  his  discretion, 
to  perform  the  duties  of  the  said  respective  office  until  a 
successor  be  appointed,  or  until  the  said  disability,  by  ab- 
sence or  sickness,  shall  cease." 

Now,  I  am  told,  or  I  understand  from  the  argument,  that 
if  there  was  a  vacancy  in  the  office  of  Secretary  of  War 
by  the  competent  and  effective  removal  of  Mr.  Stanton, 
by  the  exercise  of  the  President's  authoritv  in  his  paper 
order,  which  thus  comes  to  be  some  infraction  of  law  by 
rea-on  of  the  President  designating  General  Thomas  to 
the  ad  interim  charge  of  the  office,  because,  it  is  said, 
that  though  under  the  act  of  1790,  or  under  the  act  of  1797, 
General  Thomas,  under  the  comprehension  of  "any  person 
or  persons,"  might  be  open  to  the  President's  choice  and 
appointment ;  yet,  that  he  does  not  come  « ithin  the  limited 
and  restricted  right  of  selection  for  ad  interim  duties, 
which  is  proposed  by  the  act  of  1863. 

It  must  be  assumed  in  argument,  that  the  whole 
range  of  selection  permitted  under  that  act  was  of  the 
heads  of  departments;  but  3'our  attention  is  drawn  to 
the  fact  that  it  permits  the  President  to  desig- 
nate any  p<rson  who  is  either  the  head  of  a  depart- 
ment or  holds  any  office  in  any  department,  the  ap- 
pointment of  which  is  by  the  President ;  and  I  would  like 
to  know  why  General  Thomas,  the  Adjutant-General  of 
the  Armies  of  the  United  States,  holding  his  position  in 
that  Department  of  War.  is  not  a  person  appointed  by  the 
President,  and  open  to  his  selection  for  this  temporary 
dutv;  audi  would  like  to  know  upon  what  principle  of 
ordinary  succession  or  recourse  any  officer  could  be  found 
better  suited  to  assume  for  a  day  or  a  week  the 
discharge  of  the  ad  interim  duties  than  the  Adju- 
tant-Gcneral  of  the  Armies  of  the  United  States,  being 
the  staff  officer  of  the  President,  and  the  person  who  stands 
there  as  the  principal  directory  and  immediate  agent  of 
the  War  Department  in  the  exercise  of  its  ordinary  func- 
tions. I  cannot  but  think  it  is  too  absurd  for  me  to  argue 
to  the  Senate  that  the  removal  of  the  President  of  the 
United  States  would  not  depend  upon  the  question 
whether  an  adjutant-general  was  a  proper  locum  tenens 
or  not;  or  whether  entangled  between  the  boughs  of  re- 
pealed :md  unrepealed  statutes,  the  President  may  have 
erred  in  that  which  he  thought  his  rightful  authority.  Let 
me  call  your  attention  now  to  an  exercise  of  this  power  of 
ad  interim  appointment  as  found  m  the  administration  of 
President  Lincoln,  page  5«2  of  the  record,  before  the  enact- 
ment of  the  statute  of  1863.  Now,  you  will  observe  that 
before  the  passage  of  the  act  of  1863,  there  was  in  force 
no  statutory  authority  for  the  ad  interim  discharge  of  the 
officer*,  except  the  acts  of  1792  and  1795,  which  were 
limited  in  their  terms  to  the  Departments  of  War,  of  State 
ami  of  the  Treasury. 

Now,  you  have  directly  in  this  action  of  President  Lin- 
coln, not  an  infraction  of  the  prohibitory  statute  with  a 
penalty,  but  of  a  technical  appointment  without  the  ade- 
quate support  of  an  enabling  act  of  Congress  to  cover  it, 
tor  he  proceeded  on  September  22,  1862,  to  appoint  John  B. 
Skinner,  then  acting  Pint  Assistant  Postmaster-General, 
to  be  acting  Postmaster-General  ad  interim,  in  place  of 
Montgomery  Ulair,  who  was  temporarily  absent.  That 
w  as  iu  the  Department  of  the  Post  Office,  not  covered  by 
the  actB  of  1792  and  1795.  Now,  I  would  like  to  know 
whether,  when  Mr.  Lincoln  appointed  Mr.  Skinner  to  be 
Postmaster-General  without  an  enabling  and  supporting 
aet  of  Congress  to  justify  him.  he  deserved  to  oe  im- 
peached? Whether  that  is  a  crime  against  the  Constitu- 
tion and  his  oath  rif  office,  whether  a  duty  due  to  the  Con- 
stitution that  he  should  be  impeached  and  removed  aud  a 
new  election  ordered?  I  cannot  but  insist  upon  alwavs 
separating  from  these  crimes  alleged  in  the  articles  the 
guilt  that  is  outside  of  the  articles,  and  that  has  been  per- 
ceived, aud  which  their  auswer  not  even  permitted  to 
rebut  by  testimony. 

I  will  take  the  question  as  it  is,  and  I  will  read  each  arti- 
cle, including  the  whole  compass  ol  crime,  the  w  hole  range 
of  imputation,  the  whole  scope  of  testimony  and  construc- 
tion ;  and  unless  there  be  some  measure  of  guilt,  some  pur- 
pose, or  some  act  of  force,  of  violence,  I  cauuot  find  in  iris- 
taken,  erroneous  acts  of  excess  of  authority,  making  no 
impression  upon  the  fabric  of  the  government,  or  giving 
cither  menace  or  injury  to  the  public  service,  any  founda- 
tion for  this  extraordinary  proceeding  of  impeachment. 
Am  I  right  in  saving  that  you  must  give  your  jud . uncut  of 
guilty  or  not  guilty,  net  of  acts  set  forth  in  tho  articles, 
but  as  guilty  or  not  guilty  of  high  crime  aud  mibdeiucanur. 
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a^ffiargcd;  that  you  will  have  the  question  a?  distinctly 
set  as  iu  the  Peck  and  Chase  trials,  and  not  tlie  questions 
as  used  in  the  Pickering  trial,  for  the  honorable  manager 
(Mr.  Wilson)  denounces  the  latter  as  a  mockery  of  justice 
and  rinding  of  the  material  facta  leaving  no  conclusion  of 
taw  or  judgment  to  be  found  by  anybody. 

There  is  another  point  of  limitation  of  the  President's 
authority,  as  continued  in  both  the  act  of  1795  and  tbe  act 
of  1863.  which  has  been  made  the  subject  of  some  comment 
hy  the  learned  and  honorable  manager,  Mt  Boiltwell.  It 
is  that  any  how  and  any  way,  the  Pre.-ident  h  is  been 
guilty  of  a  high  crime  and  misdemeanor,  however  innocent 
otherwise,  because  the  six  months'  limit  accorded  to  him 
by  the  act  of  1795  or  by  the  act  of  ISC'l  had  aire  id y  ex- 
pired before  he  appointed  Geueral  Thomas.  Well,  I  do  not 
exactly  understand  the  reasoning  of  the  honorable  mana- 
ger. B  it  it  is  definitely  written  down,  and  words.  I 
suppose,  have  their  ordinary  meaning.  How  it  is  that 
the  President  is  chargeable  with  having  filled  a  vacancy 
thus  occurring  on  the  2Lt  of  February,  1868,  if 
it  occurred  at  all,  by  an  appointment  which  he 
made  ad  interim  on  that  day,  because  his  six 
months'  right  had  expired,  I  do  not  understand. 
It  is  an  attempt  to  connect  it  in  tome  way  with  the 
preceding  suspension  of  Mr.  Stanton,  which  certainly  did 
not  create  a  vacancy  in  theotiice;  no  matter,  then,  whe- 
ther the  suspension  w  as  unper  the  Civil  Tenure  act  or 
under  the  act  of  1796,  the  otticc  was  not  vacant  until  the 
removal.  Now  there  remains  nothing  to  be  considered, 
except  about  an  ad  interim  appointment  as  occurrina 
during  a  session  of  the  Senate  or  during  the  recess.  An 
effort  has  been  made  to  connect  a  discrimination  between 
a  session  of  the  Senate  and  a  recess  of  the  Senate  in  i  s 
operation  on  the  right  of  ad  interim  appointment  with 
the  discrimination  which  the  Constitution  makes  between 
filling  the  office  during  the  session,  and  the  limited  com- 
mission which  is  permitted  during  the  recess.  But  sufii- 
cient,  I  imagine,  for  all  purposes  of  convincing  your  judg- 
ment, has  been  shown  to  prove  that  a  temporary  appoint- 
ment does  not  rest  on  constitutional  provisions  at  all ;  that 
it  not  a  tilling  of  the  office,  but  that  the  oilier  remains  just 
as  vacant,  so  far  as  the  constitutional  right  and  dutv  re- 
maius,  as  if  the  temporary  appointment  had  not  been 
made. 

When  the  final  appointment  is  made  it  dates  so  as  to 
Fupplv  the  place  of  the  persons  whose  vacancy  led  to  the 
an  tnterim  appointment,  and  in  the  very  uature  of  things 
there  can  he  no  difference  in  that  capacity  between  the 
recess  and  the  session  of  the  Senate.  We  have  been  able  to 
present  on  the  pages  of  this  record  cases  enough  applica- 
ble to  the  heads  of  departments  to  make  it  unnecessary 
fer  me  to  argue  the  matter  any  further  upon  general 
principles.  Mr.  Evarts,  in  this  connection,  referred  to  the 
ad  interim  appointments  of  Mr.  Nelsou,  in  the  State  De- 
partment, on  the  29th  of  February,  1S44;  of  General  Scott, 
in  the  War  Department,  on  the  23d  of  July,  18"\>;  ot  Mr. 
Moses  Kelley,  in  the  Interior  Department,  June  10.  18t31 ; 
and  of  General  Holt,  in  the  War  Department,  on  the  1st 
of  June,  1861. 

Mr.  EVARTS  continued:— And  now,  having  passed 
through  all  possible  allegations  of  infractions  of 
the  statue,  I  come  to  the  consideration  of  the  re- 
moval of  Mr.  Stanton,  which  is  charged  as  a 
high  crime  and  misdemeanor  in  the  first  article,  and 
which  has  to  be  passed  upon  by  this  court.  Under  that 
imputation,  and  under  the  President's  defense,  the  crime, 
as  charged,  may  be  regarded  as  the  only  one  on  i\  hich 
judgment  is  to  be  passed.  The  necessary  concession  to 
this  obvious  suggestion  will  relieve  me  very  much  from  the 
difficulty  of  any  protracted  discussion.  Before  taking  up 
the  form  of  the  article  and  the  consideration  of  the  fac'.s 
of  the  procedure,  I  ask  attention  now  to  some  general 
lights  to  be  thrown  b-th  on  the  construction  oi  the  act  by 
the  debates  in  Congress,  and  by  the  relations  of  the  Cabi- 
net, as  proper  witnesses  in  reference  to  the  purpose  or 
intent  of  the  President. 

Most  extraordinary  means  have  been  presented  in  behalf 
of  the  House  of  Representatives  in  reference  to  Cabinet 
Ministers.  The  persouaLdegradation  fastened  upon  them 
by  the  honorable  manager  (M  r.  Boutwcll)  i  have  suffi- 
ciently referred  to ;  and  1  recollect  that  there  are  in  your 
number  two  or  three  other  honorable  Senators— the  honor- 
able Senator  from  Maryland  (Mr.  Johnson),  and  the  honor- 
able Seuator  from  Iowa  (Mr.  Harlan)— who  must  take 
their  share  of  the  opprobrium  which  I  yesterday  divided 
among  three  members  of  the  court  alone. 

The  ability  of  the  President  to  receive  aid  and  direction 
from  these  heads  of  departments,  has  been  presented  as  a 
dangerous  innovation,  as  a  sort  of  Star  Chamber  council, 
which  was  to  devour  our  liberties.  Perhaps  some  mem- 
bers of  this  honorable  Senate  may  have  already  had  their 
views  changed  on  that  subject  since  the  time  when  a 
representation  was  made  to  Presideut  Lincoln  in  reference 
to  his  Cabinet,  to  which  I  beg  to  call  the  attention  of  the 
Senate. 

Mr.  EVARTS  read  on  this  point  the  remonstrance, 
signed  by  twenty-five  Senators,  and  addressed  to  Mr.  Lin- 
coln, on  the  subject  of  recaiuiug  Mr.  Blair  in  his  Cabinet, 
slating  that  the  theory  of  the  government  is,  and  should 
be.  that  a  Cabinet  must  agree  with  the  President  in  politi- 
cal principles,  and  that  such  selection  and  choice  should  be 
made  as  to  secure  in  the  Cabinet  unity  of  purpose  and  ac- 
tion ;  that  the  Cabinet  should  be  exclusively  composed  of 
statesmen  who  are  cordial,  resolute  and  unvarying  sup- 
porters of  the  principles  and  purposes  of  the  Administra- 
tion. * 

Senator  JOHNSON  inquired  what  the  date  of  the  paper 
was. 

Mr.  EVARTS  said  the  paper  has  no  date,  but  the  re- 


marks, 1  think,  were  made  B^me  time  in  the  vear  1862  or 
1863.  It  was  a  translation  and  a  juncture  which  in  fa- 
miliar to  tbe  recollection  of  Senators  who  took  part  in  it, 
and,  doubtless,  to  nil  the  public  men  whom  I  have  now 
the  honor  to  address.  Now,  the  honorable  managers  on 
behalf  of  the  House  of  Representatives  do  not  hold  to  this 
idea  at  all;  not  at  all ;  and  L  must  think  that  the  course  of 
events  accord  in  its  administration  of  the  laws  of  evidence 
as  not  enabling  the  President  to  produce  the  supporti;  g 
aid  of  his  Cabinet,  which,  as  this  paper  s.;vr, 
he  ought  to  have  in  all  hi-  measures  and  views  has  either 
proceeded  on  the  ground  that  his  action,  in  your  judgment, 
did  not  need  any  explanation  or  Biipp  >rr,  or  else  on  the 
ground  that  you  have  not  sufficiently  held  to  these  useful 
views  about  the  Cabinet,  which  were  presented  to  the  n  >- 
t  ice  of  Mr.  Lincoln.  Public  rumor  lias  said  -and  for  the 
truth  of  which  I  do  not  vouch,  as  I  have  no  knowledge  of 
it— that  Mr.  Lincoln  rather  blunt,  d  tlie  edge  of  that  repre- 
sentation by  suggesting  that  what  the  honorable  Senators 
wanted  was  that  "his  Cabinet  should  agree  with  them 
rather  than  with  him." 

However  that  may  be,  the  doctrines  in  that  paper  are 
true,  and  are  accordant  to  the  precedents  of  the  country 
and  the  law  of  the  government:  and  I  lind  it,  therefore, 
quite  unnecessary  to  refute,  by  any  very  serious  or  pr  o- 
longed argument,  the  imputations  urinrectivet  against  the 
Cabinet  beeaupe  it  agreed  with  tlie  President,  that  have 
been  urged  upon  your  attention;  but  now,  as  bearing  both 
upon  the  question  of  the  right  to  doubt  and  deliberate  on 
the  power  of  th-'  President,  both  as  to  the  constitutionality 
of  the  Tenure  of  O.iice  act.  and  as  to  tin- construction  of 
its  first  section.  I  may  be  permitted  to  attract  your  atten- 
tion to  some  points  in  the  debates  of  Congress  not  yet  al- 
luded t>. 

1  will  not  recall  the  history  of  the  action  of  the  House 
upon  tile  general  form  and  purpose  of  the  bill,  nor  of  the 
persistency  with  which  the  Senate,  being  &till  the  ad- 
visers of  the  Pre.  ident  iu  the  matter  of  appointments,  as 
members  of  the  legislative  branch  of  the  government,  in- 
sisted on  the  exclusion  <>f  Cabinet  ministers  from  the  pur- 
view of  the  bill  altogether,  but  when  it  was  found  that 
the  House  was  per  istenr  in  its  view  al  o,  the  Senate  con- 
curred with  it,  on  a  conference,  in  a  measure  of  accom- 
modation concerning this  special  matter  of  the  Cabinet 
which  is  now  to  be  found  in  the  text  of  tbe  first  section  of 
the  act. 

In  the  debate  on  the  Tenure  of  Office  bill,  the  honorable 
Senator  from  Oregon  (Mr.  Williams),  who  seems,  with 
the  Senator  from  Vermont  Olr.  Edmunds),  to  have  had 
some  particular  conduct  of  the  debate,  said;  "I  do  not  re- 
gard the  exception  as  of  an}-  great  practical  consequence, 
because,  I  suppose,  if  the  I'rc-ident  and  any  head  of  a  d;  - 
partment  should  disagree  so  a?  to  make  th  ir  relations  un- 
pi«  a.-ant,  and  if  the  President  should  signify  that  that  head 
of  department  should  retire  from  the  Cabinet,  would  foi- 
iow  without  any  positive  act  of  removal  on  the  part  of 
the  President;"  ai  d  .Mr.  Sherman,  bearing  on  the  same 
point,  says,  "Any  gcntl  -man  tit  to  be  a  Cabinet 
mini,  tcr,  who  receives  an  Intimation  from  his  Chief  that 
his  longer  continuance-  in  the  offieo  is  unpleasant  to  him. 
would  necessarily  resign.  If  he  did  not  resign,  it  would 
show  that  he  was  unlit  to  be  there.  1  cannot  imagine  a 
case  where  a  Cabinet  officer  would  hold  on  to  his  place  in 
defiance  and  against  the  wishes  of  his.chief. "  But,  never- 
theless, this  practical  lack  of  importance  in  the  measure 
which  induced  the  Somite  6>  yield  their  opinions  of  regu- 
lating any  governmental  rrJceedings,  and  to  permit  tlie 
modification  of  the  bill,  led  to  the  onatmont  as  it  now 
appears. 

And  the  question  is  how  this  matter  was  understood  not 
by  one  man.  not  by  one  speaker,  but,  so  far  as  the  red.-:  J 
shows,  by  the  whole  Senate,  on  the  question  of  the  con- 
struction of  the  act  as  inclusive  of  Mr.  Stanton,  or  of  any 
other  incumbent  of  a  Cabinet  position.  When  the  Ci  u- 
ference  Committee  reported  the  section  as  it  now  reads— us 
the  result  of  the  compromi.-c  between  tbe  Senate,  firm  iu 
its  views,  and  the  House,  firm  in  its  purpose— the  honoi  i- 
ble  Senator  fr«  m  llkhigi.n  (Mr.  Howard)  asked  that  me 
proviso  might  be  explained. 

Now  you  are  at  the  very  point  of  finding  out  what  it 
means,  when  the  Senate  got  so  far  as  to  a.-k  those  who 
had  charge  of  the  Dt&tter  and  who  were  f  idly  competent 
to  advise  about  it.  The  honorable  Senator,  Mr.  Williams, 
states  that  the  tenure  of  office  of  the  Cabinet  ministers 
shall  expire  when  the  term  of  office  of  the  President  by 
whom  they  were  appointed  expires,  and  he  went  onto 
say,  "I  have,  from  the  beginning  of  thia  controversy,  re- 
garded this  as  quite  immaterial,  for  I  have  no  doubt  that 
any  Cabinet  officer  who  has  a  particle  of  s<  If-rospect,  a:.d 
I  can  hardly  suppose  that  anv  man  would  occupy  bo  re- 
spomiblc  a  position  without  it.  would  contin  ic  to  remain 
in  the  Cabinet  after  the  President  had  signified  to  him 
that  his  presence  was  no  longer  needed. 

"As  a  matter  of  course  the  effect  c  f  the  provision  amounts 
to  very  little  one  way  or  the  other,  for  Ipremmethut 
whenever  the  President  thinks  proper  to  rid  himself  of  -a 
offensive  Cabinet  minister,  he  has  only  to  signify  that  de- 
sire, and  the  minister  will  retire  and  the  new  appointment 
be  made."  Mr.  Sherman  said,  "1  agree  to  the  report  f 
the  Committee  of  Conferenc  e  with  a  great  deal  of  reluc- 
tance. I  think  that  no  gentleman,  n  »  man  of  any  seme, 
of  honor,  would  hold  a  position  as  Cabinet  officer  after  bis 
chief  desires  his  removal,  and,  therefore,  toe  slightest  inti- 
mation on  the  part  of  the  President  would  always  secure 
the  resignation  of  the  Cabinet  officer,  for  that  reason  I  »ii 
not  wish  to  jeopard  this  bill  about  an  unimportant  and 
collateral  question." 

Mr.  Sherman  proceed'  further,  in  answer  to  the  demand 
of  a  Senator  to  kuo.v  from  iho  Committee  what  ic  had 
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done  and  what  the  operation  of  the  law  was  to  be,  and 
pays:— "The  proposition  now  submitted  by  the  Conference 
Committee  is,  that  a  Cabinet  Minister  shall  hold  his  office 
during  the  life  or  terra  of  the  President  who  appointed 
him.  If  the  President  dies  the  Cabinet  goes  out.  If  the 
President  is  removed  for  cause  by  impeachment,  the  Cabi- 
net goes  out ;  at  the  expiration  of  the  term  of  the  Presi- 
dent's office  the  Cabinet  goes  out." 

Now,  how  in  the  face  of  this  can  we  with  patience  listen 
to  long  arguments  to  sbow  that  in  reference  to  a  Cabinet 
Minister,  situated  as  Mr.  Stanton  is,  the  whole  object  of 
lamentation  in  the  proviso  and  in  the  bill  becomes  nuga- 
tory and  uuprotective  of  the  President's  right,  and  forces 
upon  him  Cabinet  officers  whom  he  never  appointed  at 
all,  and  how  shall  we  tolerate  this  argument  that  the  term 
of  a  President  lasts  after  he  is  dead,  and  that  the  term  in 
which  Mr.  Stanton  was  appointed  by  Mr.  Lincoln  lasts 
through  the  succeeding  term  to  which  Mr.  Lincoln  was 
subsequently  elected. 

But  that  is  not  the  point.  You  are  asked  to  remove  a 
President  from  office  under  the  stigma  of  impeachment  for 
crime,  to  strike  down  the  only  elective  head  of  the  go- 
vernment whom  the  actual  circumstances  permit  the 
Constitution  to  have  recourse  to,  and  to  assume  to  yourself 
the  sequestration  and  administration  of  that  office  ad  in- 
terim, because  a  President  is  guilty  of  thinking  that  Mr. 
Sherman,  in  behalf  of  the  Conference  Committee,  was 
right  in  explaining  to  the  Senate,  what  the  Conference 
Committee  had  done.  Nobody  contradicted  him  ;  nobody 
wanted  any  further  explanation.  Nobody  doubted  that 
there  was  no  vice  or  fault  in  that  act.  That  iu  undertaking 
to  recognize  a  limited  risht  of  that  President,  it  was  not 
intended  to  have  Cabinet  Ministers  retained  in  office 
whom  he  had  not  had  any  voice  iu  appointing. 

I  would  like  to  know  who  it  is  in  this  honorable  Senate 
who  will  bear  the  issue  of  the  scrutiny  of  the  revising  peo- 
ple of  the  United  States  on  the  removal  from  office  of  the 
President  for  the  removal  of  an  officer  whom  the  Senate 
has  thus  declared  not  to  be  within  the  protection  of  the 
Civil  Tenure  act.  Agree  that  judicial  deci-ion  may  after- 
wards pronounce  a  different  judgment,  still,  you  must  ad- 
mit that  the  President  might  tveU  act  as  he  did  in  de- 
ference to  the  opinion  of  Mr.  bhcrman,  even  if  judgment 
of  an  inferior  court,  to  say  nothing  of  the  Supreme  Court, 
or  of  the  highest  special  judicature  this  court  should  deter- 
mine otherwise. 

But  the  matter  was  brought  out  a  little  more  distinctly, 
Mr.  Doolittle  having  said  that  the  proviso  would  not  keep 
in  the  Secretary  of  War,  and  that  that  had  been  asserted 
as  the  object  of  the  bill.  Mr.  Sherman,  still  representing 
the  Conference  Committee,  proceeds  to  say  "That  the 
Senate  had  no  such  purpose  as  was  Bhown  by  its  vote 
twice  to  make  thi«  general  exception." 

That  this  provisions  does  not  apply  to  the  preaent  case 
is  shown  b>  the  fact  that  its  language  is  so  framed  as  not 
to  apply  to  the  present  President.  Now,  that  was  pretty 
definite  on  that  subject.  The  Senator  shows  that  himself, 
and  argues  truly  that  it  would  not  prevent  the  present 
President  from  removing  the  Secretarv  of  War,  the  Se- 
cretary of  the  Navy,  and  the  Secretary  of  State,  and 
he  goes  on  to  say:— "If  I  could  suppose  that  either  of 
thore  gentlemen  were  so  wanting  in  manhood  and  in 
honor,  as  to  hold  his  place  under  the  politest  intimation 
by  the  President  of  the  United  States,  that  his  services 
were  no  longer  needed,  I  w  ould,  certainly,  as  a  Senator, 
consent  to  his  removal,  and  so  would  we  all." 

And  yet  later,  in  continuation  of  his  explanation,  the 
same  honorable  Senator  says:— "We  provide  that  a  Cabi- 
net Minister  shall  hold  his  oliice  not  for  a  fixed  term,  not 
until  the  Senate  shall  consent  to  his  removal,  but  as  long 
as  the  power  of  appointing  him  holds  office;  if  the  princi- 
pal olfice  is  vacated  his  Cabinet  Ministers  go  out." 

Now,  Senators,  I  press  upon  your  consideration  the  in- 
evitable, the  inestimable  weight  of  this  Senatorial  discus- 
sion and  conclusion.  I  do  not  press  it  upon  the  particular 
Senators  who  took  part  in  it  specially.  I  press  it  upon  the 
concurring,  unresisting,  assenting,  agreeing,  confirming, 
corroborative  silence  of  the  whole  Senate. 

And  I  would  ask  if  the  President  of  the  United  States 
and  his  Cabinet,  having  before  them  the  question  for  their 
own  solution,  of  the  ambiguities  and  difficulties,  if  there 
be  any,  as  I  tiiink  there  are  not,  of  this  section,  might  not 
he  repose  upon  the  sense  of  the  Senate  that  that  body 
would  not  have  agreed  to  a  bill  if  it  had  any  such  efficacy 
as  is  now  contended  for,  and  might  he  not  repose  on  the 
explanation  of  the  Conference  Committee,  and  of  the  ac- 
ceptance of  it  b>-  the  Senate,  that  the  bill  had  no  such  pos- 
sible construction  or  force. 

Nevertheless,  if  the  President  must  be  convicted  of  a 
high  crime  and  misdemeanor  for  this  concurrence  with 
your  united  judgment,  and  if  that  sentence  also  proceeds 
on  your  united  judgment,  we  shall  have  very  great  diffi- 
culty in  knou  ing  which  of  your  uuited  judgments  is  enti- 
tled to  most  regard. 

In  the  House  this  matter  was  considered,  and  the  result 
of  the  explanation  there  by  Mr.  Schenck  was  about  the 
Bameasin  the  Senate,  and  the  House  came  to  the  same 
conclusion.  The  whole  great  matter  here  is  an  impeach- 
ment by  the  House  for  making  a  removal,  and  a  condem- 
nation by  the  Senate  on  the  same  ground,  and  we  are 
brought,  therefore,  to  the  consideration  of  the  meaning  of 
the  act,  of  its  constitutionality,  of  the  right  of  the  Presi- 
dent to  put  its  constitutionality  in  is^ue  by  proper  and 
peaceful  proceedings,  or  of  his  right  to  doubt  and  differ  on 
the  construction  of  the  section,  and  to  proceed  honestly 
and  peacefully,  as  he  might  feel  himself  best  advised  to  do. 

And  now  1  may  here  at  once  dispose  of  what  I  may  have 
to  say  definitely  in  answer  to  sonio  propositions  insisted 
upon  by  the  honorable  manager  (Mr.  BoutWtll).  He  has 


undertaken  to  disclose  to  yon  his  views  of  the  result  oAhe 
debate  of  1789,  and  of  the  doctrines  of  the  government  as 
thev  are  developed,  and  he  has  not  hesitated  to  claim  that 
the  limitation  of  those  doctrines  was  confined  to  appoint- 
ments during  the  session  of  the  Senate.  Nothing  can  b<5 
less  supported  by  the  debate  or  by  the  pructice  of  the  go- 
vernment. 

In  the  whole  of  that  debate,  from  the  beginning  to  the 
end,  there  is  not  anv  suggestion  of  the  distinction  which 
the  honorable  managers  have  not  hesitated  to  lav  down  in 
print  for  your  guidance  as  to  the  result.  The  whole  ques- 
tion was  otherwise— whether  the  power  ot  removal  re- 
sided in  the  President  absolutely?  If  }t  did,  whv  should 
he  not  remove  at  one  time  as  well  as  another?  The 
power  of  removal  would  arise  when  the  emergencies  dic- 
tated instant  action. 

We  understand  that  when  the  removal  is  political,  or 
proceeds  from  the  principle  of  rotation  in  office,  as  we  call 
it.  the  whole  notice  of  removal  is  the  new  appointment. 
The  new  appointment  is  the  first  thought  and  issue.  There 
is  no  desire  to  get  rid  of  the  old  officer  except  for  the  pur- 
pose of  getting  in  the  new  one.  The  form  of  the  notice,  as 
in  the  last  case  on  your  table— the  appointment  of  General 
Schofield— is  that  A.  B.  is  appointed  iu  place  of  C.  I).,  not 
to  be  removed,  but  removed,  meaning,  "I,  as  the  Presi- 
dent, have  no  power  to  appoint  unless  there  is  a  vacancv. 
I  tell  you,  the  Senate,  that  I  have  made  a  vacancv;  or.  I 
present  to  you  the  case  of  a  vacancy  created  by  rav  will, 
and  I  name  to  you  A.  B.,  to  be  appointed  in  the  place  of 
C.  D.,  removed." 

That  is  the  meaning  of  that  action  of  the  government. 
Now,  you  will  observe  that  there  have  been  only  t  vo 
cases  in  the  history  of  the  government  where  there  has 
been  a  separate  act  of  removal,  either  during  the  ses- 
sion of  the  Senate  or  during  the  recess,  of  Cabinet  officers. 
You  can  hardly  suppose  an  instance  in  which  a  removal 
of  a  Cabinet  officer  could  be  possible,  because,  in  the  lan- 
guage of  the  honorable  Senator,  you  can  hardly  conceive 
of  the  possibility  of  a  Cabinet  officer  not  resigning  when  it 
is  intimated  to  him  that  his  place  is  wanted. 

Therefore  all  this  pride  of  exultation  that  we  have 
found  no  cases  of  removal  of  a  Cabinet  officer,  save  that  of 
Timothy  Pickering,  rests  upon  Senator  Sherman's  propo- 
sition that  you  cannot  conceive  of  the  possibility  of  there 
being  a  Cabinet  officer  who  would  need  to  be  removed. 

The  practice  of  our  government  has  shown  that  those 
honorable  Senators  were  right  in  their  proposition,  and 
that  there  never  has  been,  from  the  beginning  of  the  go- 
vernment to  the  present  time,  more  than  two  cases  where 
there  were  Cabinet  ministers  who,  on  the  slightest  intima- 
tion from  their  chief,  did  not  resign.  Therefore  do  not 
urge  upon  us  the  paucity  of  the  case  of  removal  of  heads  of 
departments,  as  that  paucity  rises  on  the  fact  of  the  retire- 
ment whenever  the  President  desired  it. 

Mr.  Pickering,  having  nothing  but  wild  lands  for  hi1*  sup- 
port, and  having  a  family  to  provide  for,  frankly  told  Mr, 
AdaniB  that  he  would  not  resign,  because  it  would  not  bo 
convenient  for  him  to  make  any  other  arrangement  for 
liviug  till  the  end  of  his  term;  and  the  President,  without 
that  consideration  of  domestic  reasons' which  perhaps  Mr. 
Pickering  hoped  to  obtain,  immediatelv  told  him  that  he 
would  remove  him,  and  he  did;  and  Mr.  Pickering  went 
back  to  his  wild  lands. 

Now  Mr.  Stanton,  under  motives  of  public  duty,  as  ho 
says,  took  the  position  that  the  public  interest  would  not 
allow  him  to  retire;  and  these  are  the  only  two  cases  in 
our  government  in  which  the  question  has  arisen.  In  the 
one  case  the  Secretary  was  instantly  removed,  and  in  the 
other  case  an  attempt  was  made  to  remove  hiin;  there- 
fore the  practice  of  the  government  could  be  expected  to 
suggest  only  the  peculiar  ca=es  where  promptitude  and 
necessity  for  the  rough  metbod  of  removal  were  demanded 
at  the  hands  of  the  Executive. 

I  ask  the  attention  of  the  honorable  court  to  the  cases 
we  have  presented  in  our  previous  arguments— instances 
of  removals  during  the  sessions  of  the  Senate. 

Mr.  Evarts  recapitulated  these  cases  and  continued:— . 
Now  I  am  sure  that  the  honorable  Senators  will  give  their 
assent  to  the  propositions  1  have  submitted,  that  in  refer- 
ence to  Cabinet  officers  it  is  almost  impossible  to  expect 
removals;  that  in  respect  to  subordinate  officers,  charged 
with  any  criminality,  their  resignation  is  generally  pro- 
cured by  their  sureties,  or  bv  their  own  sense  of  shame, 
or  by  their  disposition  to  give  no  trouble.  I  think  you 
will  be  satisfied,  also,  with  the  proposition  assented  to  by 
every  statesman,  I  think  assented  to  by  everv  debater  on 
the  passage  of  the  Civil  Tenure  act,  that  the  doctrine,  and 
the  action,  and  the  practice  of  the  government  had  been 
for  the  President  to  remove  in  session  or  in  recess, 
although  some  discrimination  of  that  kind  was  attempted. 
But  I  have  already  argued  to  show  that  there  is  no  dis- 
crimination of  the  power  of  removal  between  the  time 
during  a  session  and  a  recess. 

Look  at  it|in  this  point  of  view.  The  Senate  is  in  session, 
and  a  public  officer  is  carrying  on  frauds  either  at  San 
Francisco,  or  New  York,  or  Hong  Kong,  or  Liverpool,  or 
wherever  else  yon  please,  and  the  fact  comes  to  the 
knowledge  of  the  President;  the  session  of  the  Senate  is 
going  on,  but  the  fact  of  the  President's  knowledge  does 
not  put  him  in  possession  of  a  good  man  to  succeed  the 
officer,  either  in  his  own  approval  or  in  the  approval  of 
the  Senate;  and  if  it  is  neeessarv  that  the  Consul  at  Hong 
Kong,  or  at  Liverpool,  or  the  Sub-Treasurer  at  Now  York, 
or  the  Master  of  the  Mint  at  San  Francisco,  should  go  on 
with  his  frauds  until  the  President  finds  a  man  and  Bends 
him  out,  and  Gets  his  assent,  and  gets  him  qualified,  very 
well.  It  is  not  the  kind  of  law  adapted  to  the  circum- 
stances of  the  case.  That  is  all  I  can  venture  to  suggest. 
No  construction  and  no  practice  of  the  government 
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while  the  Executive  Department  was  untrammelled  by 
the  legislative  restriction  has  ever  shown  a  discrimination 
between  session  and  recess  in  regard  to  removals  from 
office  Of  course,  a  difference  has  been  shown  in  regard 
to  political  appointments.  And  now  that  I  come  to  con- 
sider the  actual  merits  of  the  proceeding  of  the  President, 
having  given  the  precise  construction  to  the  first  section  ot 
the  bifi,  I  need  to  ask  your  attention  to  a  remarkable  con- 
cern made  by  Mr.  Manager  Butler  in  his  opening,  that 
if  the  President  had  accomplished  the  removal  ot  Mr. 
Stanton  in  a  method,  the  precise  term*  of  which  the 
honorable  manager  was  so  good  as  to  furnish,  there  would 
have  been  no  occasion  for  impeachment.  • 

It  is  not.  then,  after  all,  the  forbittr  xn  re-,  which  the 
manager  complains  of,  but  the  suavittr  in  modo,  and  you, 
a-  a  court,  and  the  honorable  managers,  under  our  argu- 
ments, are  reduced  to  the  necessity  of  removing  the  I  resi- 
dent of  the  United  States,  not  for  the  act,  but  for  the  form 
and  stvle  in  which  it  was  done.  But  more  definitely  the 
honorable  manager,  Mr.  Boutwell,  has  laid  down  two  firm 
and  strong  propositions  bearing  on  the  merits  of  the  case, 
and  I  will  ask  vour  attention  to  them.  We  argue  that  if 
the  '['enure  of  Otlice  act  is  unconstitutional  we  had  a  right 
to  obev  the  Constitution,  at  least  in  the  intent  and  purpose 
of  a  peaceful  submission  of  the  matter  to  the  court;  and 
that  our  judgment  in  the  matter,  if  deliberate  and  honest, 
and  if  supported  bv  diligent  application  to  the  proper 
sources  of  information,  is  entitled  to  support  us  against  an 
Imputation  of  crime.  .  .... 

Tu  meet  that,  and  to  protect  the  case  from  the  inquiry 
which  we  proposed,  the  honorable  manager  (Mr.  Boutwell) 
does  not  hesitate  to  sav  that  the  question  of  the  constitu- 
tionality or  unconstitutionality  of  the  law  docs  not  make 
the  least  difference  iu  the  world;  that  the  point  is,  that  the 
law  has  been  violated,  and  that  for  the  President  of  the 
United  States  to  violate  an  unconstitutional  law  is  an  act 
worth  v  of  his  removal  from  office. 

Now"  mark  the  desperate  result  to  which  the  reasoning 
of  the  honorable  managers,  under  the  pressure  of  our  argu- 
ments, has  reduced  them ;  that  is,  their  proposition,  and 
the  reason  of  this  proposition  is  given  in  these  terms:— "If 
that  is  not  so,  if  the  question  of  the  constitutionality  or 
unconstitutionality  of  the  act  is  permitted  to  come  into 
your  consideration  of  crime,  then  you  would  be  punishing 
the  President  for  an  error  of  judgment ;  releasing  him  or 
condemning  him,  according  as  he  exercised  it,  right  or 
wrong  ;"  and  that,  the  honorable  manager  tells  us,  is  con- 
trary to  the  first  principles  of  justice. 

The  argument  of  the  manager  is  in  these  words,  to  be 
found  on  page  815  of  the  record:— "If  the  President,  in  the 
discharge  of  his  duty  to  take  care  that  the  laws  be  faith- 
felly  executed,  may  inquire  whether  the  laws  are  consti- 
tutional, and  execute  those  onW  which  he  believes  to  be 
so,  then  for  the  purposes  of  government  his  will  or  opinion 
is  substituted  tor  the  action  of  the  law-making  power,  and 
the  government  is  no  longer  a  government  of  law,  but  the 
government  of  one  man.  This  is  also  true  if,  when  ar- 
raigned, he  may  justify  hinself  that  he  has  acted  upon 
advice  that  the  law  was  unconstitutional. 

"Further,  if  the  Senate,»sitting  for  the  trial  of  the  Presi- 
dent, mav  inquire  and  decide  whether  the  law  is,  in  fact, 
constitutional,  and  convict  the  President  if  he  lias  vio- 
lated an  act  believed  to  be  constitutional,  and  acquit  him, 
if  the  Seuatc  think  the  law  unconstitutional,  the  Presi- 
dent is.  in  fact,  tried  for  his  judgment;  to  be  acquitted, 
if,  in  the  opinion  of  the  Senste,  it  was  a  correct  judg- 
ment, and  convicted,  if,  in  the  opinion  of  the  Senate,  his 
judgment  was  erroneous.  This  doctrine  offends  every  prin- 
ciple of  justice;  his  offense  is,  that  he  intentionally  violated 
a  law :  knowing  its  terms  and  requirements,  he  disregarded 
th<m." 

Well,  that  is  what  we  say,  it  does  offense  to  every  prin- 
ciple of  justice,  to  say  that  the  President  should  be  con- 
victed because  he  honestly  and  peacefully  sought  to  have 
a  decision  made  between  "the  Constitution  and  the  law. 
And  the  honorable  manager  can  escape  from  our  argu- 
ment on  that  point  by  no  other  mode  than  by  the  despe- 
rate recourse  to  this  declaration,  that  constitutional  laws 
and  unconstitutional  laws  are  all  alike  in  this  country  of 
a  written  Constitution,  and  that  every  one  who  violates 
unconstitutional  law  meets  with  the  same  kind  of  punish- 
ment aB  he  who  violates  constitutional  laws. 

This  confusion  of  ideas  as  to  a  law  being  valid  for  any 
purpose,  if  unconstitutional,  I  have  already  suiliciently 
exposed  in  the  gener^  argument.  No  Senator,  according 
to  Mr.  manager  Boutwell,  on  page  815.  has  a  right  to  be 
governed  by  his  judgment,  even  if  satisried  that  the  law  is 
unconstitutional.  \  ou  may  all  regard  the  law  as  uncon- 
stitutional, and  yet  you  have  got  to  remove  the  President. 
Now  that  is  pretty  hard  upon  us,  that  we  cannot  even  go 
to  the  Supreme  Court  to  find  out  if  it  is  unconstitutional; 
that  we  cannot  regard  it  in  our  own  oath  of  office  as  un- 
constitutional, and  that  you  cannot  do  it  either. 

Now,  on  the  question  of  the  construction  of  the  law, 
what  are  the  views  of  the  honorable  managers?  We  have 
claimed  that  if  the  President,  in  good  faith,  construed  tins 
law  to  not  include  Mr.  Stanton  under  its  protection,  aud  if 
he  went  on  under  that  opinion,  he  cannot  be  guilty.  The 
honorable  manager  (Mr.  Boutwell)  takes  up  this  question, 
and  disposes  of  it  in  this  very  peculiar  manner: —  If  a  law 
passed  by  Congress  be  equivocal  or  ambiguous  in  its  terms, 
the  Executive  being  called  upon  to  administer  it  mav  ap. 
ply  his  own  best  judgment  to  the  difficulties  before  him,  or 
he  may  seek  counsel  from  his  official  advisers,  or  other 
proper  persons,  and  acting  thereupon  without  evil  intent 
or  purpose,  he  would  be  fulW  justified,  and  upon  no  prin- 
ciple of  right  could  he  be  hehfto  answer  as  for  a  misde- 
meanor iu  office." 

We  never  contended  for  anything  stronger  than  that. 


On  no  principle  of  risht  can  th^  President  bo  held  to  an- 
swer as  for  a  misdemeanor  in  office.  Now,  logic  is  a  good 
thing— an  excellent  thing;  it  operates  on  the  mind  without 
altogether  yielding  to  bias;  but.  if  we  press  an  argument, 
however  narro- it  maybe,  if  it  be  logical  the  honorable 
managers  are  obliged  to  admit  it  in  both  the  cases  I  have 
cited.   Thev  have  thrown  awav  their  accusation. 

Tell  me.  what  more  do  we  need  thau  that?  That  when 
an  ambiguous  and  equivocal  law  is  presented  to  the  Presi- 
dent, and  he  is  cnllod  upon  to  act  under  It,  he  may  seek 
advice  of  his  advisers  and  other  persons,  and  ma>  act 
thereupon  without  evil  intent  or  purpose,  and  that  he; 
would  be  fully  justified  in  doing  so,  and  that  on  no  princi- 
ple of  right  can  he  be  held  to  answer  for  a  misde- 
meanor in  otlice.  And  what  is  the  answer  which 
the  honorable  managers  wish  to  that  logical  propo- 
sition? Why,  that  this  act  is  not  of  that  sort;  that 
is  as  plain  as  the  nose  on  a  man's  faco,  an  I 
that  nothing  b  it  violent  resistance  to  ri  :ht  could  lead 
anybody  outside  of  this  Senate  to  doubt  what  the  act 
meant.  The  honorable  manager  who  follows  me  will  have 
an  opportunity  to  correct  me  in  my  statement  of  the  propo- 
sition, and  to  furnish  an  adequate  answer  to  the  views 
which  I  have  the  honor  now  to  present.  And  now  for  the 
act  itself.  It  provides  "that  even'  person  holding  any  civil 
olhce,  to  which  he  had  been  appointed  by  and  with  the  ad- 
vice and  consent  of  the  Si  mate,  and  every  person  who  shall 
hereafter  be  appointed  to  any  such  office,  is  and  shall  be 
entitled  to  hold  such  office  until  his  successor  shall  in  like 
manner  be  appointed,  and  shall  have  qualified,  except  as 
herein  otherwise  provided." 

Then  the  provision  otherwise  is  "That  the  Secretary  of 
State,  of  the  Treasury,  of  War,  and  the  Interior,  the  Post- 
master-General, and  the  Attorney-General,  shall  hold 
their  office  respectively  for  and  during  the  term  of  the 
President  bv  whom  they  have  been  appointed,  and  one 
month  thereafter,  subject  to  removal  by  and  with  the  ad- 
vice and  consent  of  the  Senate."  Now  that  is  the  opera- 
tive  section  of  this  act.  Tho  section  of  crimination  so  far 
as  relates  to  removals,  I  will  read,  and  omit  all  that  relates 
to  an '.-  other  matter. 

The  sixth  section  provides  that  every  removal  contrary 
to  the  provisions  of  the  acts  shall  be  deemed  to  be  high  :ni<- 
demeanor,  and  shall  be  punished  bv  a  fine  not  exceeding 
ten  thousand  dollars,  or  by  imprisonment  net  exceeding 
five  years,  or  both,  in  the  discretion  of  the  court.  You  will 
observe  that  this  act  does  not  atlix  a  penalty  to  anything 
but  a  removal— an  accomplished  removal- acts  of  a  pen  d 
nature  are  to  be  construed  strictly,  and  whenever  we  ask 
that  necessary  protection  of  the  liberty,  the  property  and 
life  of  a  citizen  of  the  United  States  under  a  penal  statute, 
we  are  told  that  we  are  doing  some  very  extraordinary 
thing  for  a  lawer  in  behalf  of  hi*  client. 

We  are  told  in  effect  that  when  we  have  a  President  for 
a  defendant,  all  the  law  writers  die  and  wither,  aud  poli- 
ties and  political  constructions  have  a  predominance,  and 
that  everything  of  law,  of  evidence,  and  of  justice,  is  nar- 
rowed and  not  enlarged.  Well,  that  maybe;  all  that  I 
can  say  is.  that  if  the  President  had  been  indicted  under 
this  act,  or  if  he  shall  be  hereafter  indicted  under  it,  the 
law  of  the  land  would  apply  to  his  case  a<"  usually  ad- 
ministered, and  that  if  he  has  not  removed  Mr,  Stanton, 
he  cannot  he  punished  for  having  done  it.  The  act  might 
have  provided  a  punishment  for  an  attempt  to  remove, 
but  see  what  it  has  done;  it  has  provided  a  punishment 
for  any  person  who  received  anv  appointment  or  empl  >y- 
ment  "contrary  to  the  provisions  of  the  act,  but  it  has  not 
provided  a  punishment  for  any  attempt  at  removal. 

Now,  what,  does  the  article  charge  iu  that  behalf,  for  I 
believe  it  has  not  been  claimed.  a3  yet.  that  it  la  too  nar- 
row to  insist  that  the  crime  as  charged  in  the  articles  will 
be  the  one  you  ought  to  try.  Removal  is  not  charged  in 
the  articles  anywhere.  The  allegation  is  that  Andrew 
Johnson  unlawfully,  aud  in  violation  of  the  Constitution, 
issued  an  order  in  writing  for  the  removal  of  Edwin  M. 
Stanton,  with  int  ut  to  violate  the  act.  and  with  intent  to 
remove  him,  the  Senate  being  iu  session. 

Now,  if  you  had  a  section  in  the  statute  which  said  that 
any  removal,  or  the  signing  of  any  letter,  or  order  or  man- 
date of  removal  was  a  crime,  then  you  would  have  an 
indictment  and  a  crime  on  which  you  could  proceed.  But 
you  have  neither  crime  nor  indictment,  as  appears  in  the 
lirst  article.  It  is  said  that,  in  so  small  matter  as  the 
question  of  the  removal  of  the  President  it  does  not  do  to 
insist  on  the  usual  rules  of  construction  of  criminal  law. 
Now,  what  was  the  true  attitude  of  Mr.  Stanton  and 
of  the  President  towards  this  o  lice  and  this  officer  at  tin; 
time  of  the  alleged  infraction  of  the  law? 

Mr.  Stanton  held  a  perfectly  good  title  to  that  office  by 
the  commission  of  a  President  of  the  United  States— to 
hold  it  according  to  the  terms  of  the  commission,  "during 
the  pleasure  of  the  President  for  the  time  I)  in.'."  lie  held 
a  good  title  to  that  office.  A  quo  warranto  moved  against 
him  while  he  held  that  commission,  unre.noved.  uuan- 
nulled,  aud  undetermined,  would  have  been  answered  by 
the  production  of  the  commission.  He  would  have 
answered.  "I  hold  this  office  at  the  pleasure  of  the  Presi- 
dent of  the  I'nited  States  for  the  time  being,  aud  I  have 
not  been  removed  bv  the  President  of  the  United  States." 

That  was  the  onlv  title  he  held  up  to  the  pa-sage  of  the 
Civil  Tenure  act;  but  by  the  passage  of  that  act  it  i-  said 
that  a  statutory  title  was  vested  in  him— not  proceeding 
from  the  executive  power  of  the  United  States  at  all,  not 
commi-sioned  by  the  Ex 'cutive  of  the  United  States  at 
all— and  superadded  to  the  title  from  the  executive  au- 
thority which  he  held.  This  gave  him  a  durable  office, 
determinable  only  one  mouth  after  the  expiration  of  the 
Presidential  term. 

The  first  question  to  which  I  ask  your  attention  is  this 
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that  the  act  is  whollv  unconstitutional  and  inoperative  in 
c '  nferring  on  Mr.  Stanton,  or  anybody  else,  a  durable  of- 
fice to  which  he  ha.--  never  been  appointed.  Appointments 
to  all  offices  proceed  from  the  President  of  the  United 
St;»tes,  or  from  such  heads  of  departments,  or  such  courts 
or'  law  as  your  legislation  may  vest  them  in.  You  cannot 
administer  appointments  to  office  yourselves,  for  while 
the  Constitution  requires  the  President  to  have  the  control 
yon  cannot  confer  it  anvwhere  else.  ' 

The  appointment  of  the  Secretary  of  War  is  one  which 
cannot  be  taken  from  the  President  and  conferred  upon  a 
court  of  law,  or  upon  the  heads  of  departments.  That  of- 
fice i3  conferable  only  by  tbe  Executive,  and  when  Mr. 
S'anton,  or  anvbodv  else,  holds  an  office  during  pleasure, 
wliich  he  h  is  received  by  commission  from  the  President 
of  the  United  States,  you  can  no  more  confer  upon  him  by 
vo"i-  anthority  an  appoiutment  and  title,  durable  as 
against  the  President  of  the  United  States,  than  you  can  if 
he  were  out  of  office  altogether.  I  challenge  contradiction 
from  the  lawvcrs  who  oppose  us,  and  from  the  judgment 
of  honorable  and  intelligent  lawyers  here. 

Where  are  you  going  to  carry  this  doctrine  of  legislative 
appointment"  to  office?  If  you  can  carry  it  the  case  of  a 
man  whom  the  President  has  never  asked  to  hold  an  office, 
except  from  day  to  dav,  and  you  can  enact  him  into  a 
durable  office  for  life,  you  may  determine  that  an  office 
s'lall  be  held  for  ten  vears,  if  von  please.  You  mav  deter- 
mine th  it  an  office  shall  be  held  for  life.  But  the  discre- 
tion and  judgment  of  appointing  to  an  office  for  life  is  very 
different  from  his  appointing  to  an  office  during  his  plea- 
sure and  where  he  can  change  tne  incumbent  it  will. 

You  mav  sw  eep  all  the  offices  of  the  country,  not  only 
into  the  Sedate,  but  into  Congress,  if  you  adopt  this  prin- 
ciple of  enacting  people  into  office ;  and  if  bv  an  act  of  Con- 
gress, von  can  confer  the  tenure  of  an  office  which  is  held 
at  suffrance  or  at  will  into  estate  for  life  for  ten  years, 
then  von  can  appoint  to  office.  Of  that  there  can  be  no 
doubt.  Tbe  next,  and  the  only  question  ot  construction 
or  of  constitutionality,  is  whether  the  Secretary  of  War  is 
within  the  first  section  of  the  act.  The  office  of  the  Secre- 
tarv  of  War  is  undoubtedly  within  the  first  section. 

The  question,  therefore,  is  whether  the  provision  con- 
cerning the  office  is  of  such  force  and  effect  as  to  put  Mr. 
Stanton  into  office  against  tbe  will  of  the  President,  by 
Statutory  terms.  The  argument  that  if  Mr.  Stanton  is  not 
within  the  proviso,  then  he  is  within  the  body  of  the  sec- 
tion, stum  hies  over  this  fallacy.  The  question  is.  whether 
the  office  of  Secretary  of  War  is  within  the  proviso  or  not. 

You  have  not  made  a  law  about  Mr.  Stanton  bv  name, 
and  the  question  «  hether  Mr.  Stanton  is  in  it,  or  whether 
Mr.  Browning  is  in  it  or  not,  is  not  a  question  of  Constitu- 
tion or  law. 

Mr.  Evarts  proceeded  to  argue  at  some  length  on  this 
point  to  prove  that  while  the  Tenure  of  Office  act  applied 
to  the  office  of  Secretary  of  War.  it  did  not.  or  could  not 
apj  lv  to  the  incumbent  of  the  office  for  the  time  being. 

Mr.  Evarts  resumed:— Let  us  now  consider  what  the 
President  did.  assuming  that  the  statute  covers  Mr.  Stan- 
ton's case,  and  assuming  that  the  removal  of  Mr.  Stan  on 
was  prohibited  by  it.  I  have  said  to  3-011  that  Mr.  Stan- 
ton had  an  appointment  to  the  office,  dependent  on  tbe 
President's  pleasure.  He  claimed,  or  others  claimed  for 
him,  that  he  had  a  tenure  depending  on  the'  statute.  The 
question  of  dependency  on  the  statute  was  a  question  to 
he  weighed  and  determined  as  a  novel  one. 

The  question  of  tenure  bv  appointment  was  undebat- 
able.  The  President  proposed  to  put  himself  in  an  atti- 
tude of  reducing  the  tenure  of  Mr.  Stanton  to  his  statutory 
tenure,  and.  therefore,  he  Issued  a  paper,  which  is  a  revo- 
cation of  his  commission  and  a  recall  of  the  officer.  With- 
out that  question,  whatever  could  be  raised  by  any  pro- 
cess on  the  statutory  tenure,  because  tenure  by  commis- 
sion from  the  President,  would  be  an  adequate  answer  to 
a  gvo  warranto. 

The  President  thus  peaceably,  in  writing,  and  deco- 
rou-dy  issued  ;t  paper,  which  is  served  on  Mr.  Stanton, 
saying,  iu  effect,  "I,  the  President  of  the  United  States, 
by  sucii  authority  as  I  have,  relieve  or  remove  vou  from 
the  office  of  Secretary  of  War."  That  was  a  recall  of  the 
title  derived  from  the  Presidential  appointment.  Nobody 
can  doubt  Mr.  Stanton  refused  to  yield  the  office.  Did  the 
President  then  Interpose  force  to  terminate  Mr.  Stanton's 
statutory  title ;  or  did  he,  having  thus  reduced  them  to 
thecondri  u  his  statutory  title,  propose  to  test  that  title? 
It  is  enough  to  say  he'  did  not  do  anything  in  the  way  of 
force;  that  be  expected  in  ad vauce,  as , it  appears  from 
\  1  statement  to  General  Sherman,  that  Mr.  Stanton 
tr.  oiild  yield  the  office. 

But  Mr.  Stanton  did  not  yield  it.  The  grounds  on  which 
be  put  himself  in  Amru.-t  were,  "that Tii*  duty  required 
him  to  hold  tli'-  office  till  Congress  met."  That  is,  to  hold 
it  so  that  the  President's  appointment  could  not  take  effect 
without  the  concurrence  of  the  Senate.  This  public 
duty  of  Mr  Stanton,  on  his  own  statement,  had  ex- 
pired. Mr.  Stanton  had  told  the  President  that  the  act 
was  unconstitutional,  and  had  aided  him  in  writing  tbe 
message  which  so  disclosed  the  President*!  opinion,  and 
had  c  incurred  iu  the  opinion  that  he  was  not  within 
the  act  submissive  to  those  views;  if  not  sul)- 
missive  to  the  views  to  which  Senators  here  had 
expressed,  "that  no  man  could  be  supposed  to  refuse  to 
give  up  his  office  after  an  Intimation  from  his  chief  that 
nis  services  were  no  longer  needed,  was  to  be  expected 
from  Mr.  Stanton.  If,  w  hen  Mr.  Stanton  having  said  to 
General  L*homa*on  the  first  presentation  of  his  creden- 
tials, that  he  wished  to  knew  whether  General  Thomas 
d  -ired  hi.n  to  vacate  at  once  or  would  give  him  time  to 
remove  his  private  papers,  the  President  regarded  it  as  all 
settled,  and  so  informed  the  Cabiuet,  as  you  have  per- 


mitted to  he  given  in  evidence;  now,  after  thai,  after 
the  21st  of  February,  what  act  was  done  by  the  Prwid  -nt 

about  the  office  of  Secretary  of  War?   Nothing  whatever. 

Mr.  Stanton  swore  on  the  21st,  when  he  got  out  the  war- 
rant for  General  Thomas,  that  he  was  still  in  the  possession 
of  the  office.  And  when  General  Thomas  was  taken  into 
custody  on  that  warrant,  the  President  simply  said,  "Very 
well,  the  matter  is  in  court'"  and  counsel  was  consulted  in 
order  to  have  a  habeas  corpus  carried  into  the  Supremo 
Court.  But  Mr.  Chief  Justice  Cartter,  yvho  everybody*  will 
admit,  sees  as  far  into  a  millstone  as  most  people,  let  tho 
matter  drop  out  of  his  court  by  its  own  weight,  and  the 
habeas  corpus  fell  with  it.  Now  that  is  all  the  force  there 
was.  I  submit  to  you,  therefore,  that  a  cause  of  resistance 
or  violation  of  law  does  not  at  all  arise. 

He  must  then  come  either  to  intent,  purpose, motion,  or 
some  force  prepared,  meditated,  threatened  or  applied,  or 
some  invasion  of  the  actual  work  of  the  department  in 
order  to  give  substance  to  this  allegation  of  fault.  No  such 
fact,  no  such  intent,  no  such  purpose  is  shown.  We  aro 
prevented  from  showing  all  attendant  views,  opinions  and 
purposes  on  which  the  President  proceeded;  and  if  so,  it 
must  be  on  the  ground  that  views,  intent  and  purposes  do 
not  qualify  the  act. 

Very  well.  Let  the  managers  be  held  to  the  narrowness 
of  their  charges,  when  they  ask  for  judgment,  as  they  are 
when  they  exclude  testimony ;  and  let  the  case  be  deter- 
mined on  their  reasoning,  that  an  article  framed  on  this 
plan  that  the  President,  well  knowing  an  act  to  be  uncon- 
stitutional, has,  in  virtue  of  his  office,  undertaken  to  make 
an  appoiutment  contrary  to  its  provisions  and  conformable 
to  the  Constitution  of  the  United  States,  with  the  intent 
that  the  Constitution  of  the  United  States  shall  prevail  in 
relation  to  the  office,  in  overthrowing  the  authority  of  au 
act  of  Congress,  and  that,  threupon  and  thereby,  with  an 
intent  against  which  there  can  be  no  presumption;  for  ho 
has  presumed  to  have  attempted  to  do  what  he  did  do. 
We  ask  that,  for  that  purpose  of  obeying  the  Constitution, 
rather  than  of  obeying  an  invalid  law,  he  shall  be  removed 
from  office. 

This,  assuredly,  is  no  greater  than  that  which  the  mana- 
gers have  committed,  for  it  is  but  a  statement  of  the  pro- 
position of  law  and  of  fact,  to  which  the  honorable  mana- 
gers have  reduced  themselves  and  their  own  theories,  in 
this  which  excluded  all  evidence  of  intent  or  purpose,  and 
of  effect  and  conduct,  and  hold  the  President  simply  for 
an  infraction  of  a  statute,  in  saving  that,  under  your  judg- 
ment it  does  not  make  any  difference  whether  the  statute 
is  unconstitutional  or  not.  If  that  be  so,  then  we  have  a 
right  to  claim  that  it  is  unconstitutional,  and  they  a-rrce. 
If  you  so  treat  it  and  find  us  guilty,  then  it  would  be 
against  the  first  principles  of  justice  to  punish  us  for  our 
erroneous  or  mistaken  opinion  concerning  the  unconsti- 
tutionality of  au  act. 

Now,  I  do  not  propose  to  weary  you  with  a  review  of 
the  evidence  which  already  lies  within  the  grasp  of  a 
handful,  and  it  would  astonish  you,  if  you  have  net  already 
perused  the  record,  to  see  how  much  depends  tn  the  argu- 
ment and  debates  of  counsel,  and  how  little  included  iu 
the  testimony.  As  your  attention  has  been  turned  by  the 
simplicity  and  the  fully,  perhaps,  of  the  conduct  of  General 
Thomas,  all  your  attention  must  have  fixed  itself  on  the 
fact  that  to  prove  this  they  threaten  a  coup  d'etat  to 
overthrow  the  Government  of  the  United  States  and  get 
control  of  the  Treasury*  and  War  Departments.  The  mana- 
gers had  to  go  to  Delaware  to  prove  a  statement  by  Mr. 
Karsner,  that  twenty  days  afterwards  General  Thoma3 
said  he  would  kick  Stanton  out. 

That  is  the  fact;  there  is  no  getting  over  it.  The  coup  d'- 
etat in  Washington,  prepared  on  the  21st  February,  a3 
proved  by  Mr.  Karsner,  who  is  brought  on  from  Dela- 
ware to  say  that  on  the  9th  of  March,  in  the  East  Room  of 
the  White  House,  General  Thomas  said  he  meant  to  kit  k 
Mr.  Stanton  out.  Well,  that  now  is  disrespectful,  as  Un- 
doubtedly intimating  force  rather  of  a  personal  than  of  a 
national  act.  I  think.  So  it  comes  up  to  a  breach  of  tho 
peace,  provided  it  had  been  perpetrated.  (Laughter.)  But  it 
does  not  come  to  that  kind  of  proceeding  bv  which  Louis 
Napoleon  seized  the  liberties  of  the  French  Republic. 

We  expected,  from  the  heat  with  which  this  impeach- 
ment was  accompanied,  we  would  find  something  of  this 
character,  The  managers  did  not  neglect  little  pieces  >>f 
evidence,  as  shown  by  Mr.  Kar-ner.  and  they  found 
that,  and  produced  it  as  a  sharp  point  of  their  cause ;  tln  u 
yve  may  be  sure  there  is  nothing  else;  there  is  no  bristling 
of  bayonets  under  the  hav-mow,  you  maybe  sure.  Arc 
there"  then,  anv  limits  of  discrimination  in  transactions  <>£ 
State?  Are  there  public  presecufi  ms,  public  dangers,  pul)- 
lic  fears,  public  menaces?  Undoubtedly  there  niayb-; 
and  undoubtedly  many  p  -rsons  who  voted  for  impeach- 
ment supposed  there  weio.  and  undoubtedly  the  people  ->f 
tbe  United  States,  when  they  heard  of  impeachment,  took 
it  for  granted  that  there  was  something  to  oppose.  There 
was  no  defect  of  power  or  of  will  on  the  part  of  the  mana- 
gers to  sift  it  all. 

Every  channel  of  public  information  yvas  searched.  The 
newspapers  seem  to  be  ardent  and  eager  enough  tonid 
this  prosecution.  All  the  peoj  le  of  the  United  States  are 
united  in  it.  They  love  their  liberties  and  they  love  th-  ir 
government,  and  if  anybody  knew  of  anything  which 
yvould  bear  upon  the  question  of  force  and  coup  d'etat,  «  0 
should  have  heard  of  it.  We  must,  then,  submit,  with 
gn  at  respect,  that  on  this  evidence  and  on  this  allegation, 
there  is  no  case  made  out  of  ovil  purpose,  of  large  designs 
of  any  kind,  and  no  act  made  which  is  an  infraction  of 
a  law. 

Now  ,  what  is  the  attitude  yvhich  you  must  occupy  to- 
yvards  each  particular  charge  in  those  articles?  You  miu*t 
say  that  the  President  is  guilty  or  not  guilty  of  a  hi 'h 
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crime  or  a  miedemcaror.  by  rea  on  of  charges  made  a"d  | 
pr-ived.  Guilty  of  what  the  Constitution  means  as  suffi- 
cient cause  for  removal  of  the  President  from  otlice.  You 
are  not  to  reach  over  from  one  article  to  another;  you 
are  to  i«ay  "guilty,  or  not  guilty,"  upon  each  arti- 
cle, and  you  are  to  take  it  as  it  appears.  You  are 
to  treat  the  President  of  the  United  States  for  the  pur- 
pose of  that  determination,  an  if  he  was  innocent 
of  everything  else— as  if  he  was  of  good  politics  and  of 
good  conduct.  You  are  to  deal  with  him,  under  your  oath 
to  administer  impartial  justice,  witiiiu  the  premises  of  the 
accusation  and  ot  the  proof.  You  are  to  deal  Aith  him  as 
if  it  were  President  Lincoln  or  General  Grant  who  was 
charged  with  the  same  thing.  If  the  Droposition  that  po- 
litical gratitude  is  a  lively  sense  of  benefit  expected,  leads 
men  forward  rather  than  backward  in  the  list  of  Presi- 
dents, vou  are  to  treat  it  as  if  the  respondent  was  inno- 
cent; as  if  he  was  your  friend;  as  if  you  agreed  in  public 
sentiment  and  public  policy  with  him;  and,  nevertheless, 
the  crime  charged  and  proved  must  be*Bucn  as  that  you 
would  remove  General  Washington  or  President  Lincoln 
for  the  came  olfeuse. 

Now,  I  will  not  be  told  that  it  was  competent  for  the 
managers  to  prove  that  there  was  a  con  />  d'etat  hidden, 
and  a  purpose  of  evil  to  the  State  threatened  in  that  inno- 
cent and  formal  act.  Let  them  prove  it ;  then  let  us  dis- 
prove it,  and  then  judge  us  within  the  compass  of  the  tes- 
timouv,  and  according  to  the  law  govern  those  considera- 
tions. "  Hut  I  ask  you  if  I  do  not  put  it  to  you  truly,  that 
•within  the  premises  of  the  charge  and  proof,  the  same 
judgment  must  go  against  President  Lincoln,  with  his  good 
politics,  and  General  Washington,  with  his  majestic  cha- 
racter, as  against  the  respondent.  And  so,  as  you  go  along 
from  the  first  article  to  the  second,  n  ill  you  remove  him  for 
having  committed  an  error  in  reference  to  a  removal  from 
office? 

If  the  power  of  removing  Mr.  Stanton  under  the  former 
practice  of  the  government,  unrestricted  by  this  Civil 
Tenure  act,  existed,  it  existed  during  the  session  as  well  as 
during  the  recess.  If  that  were  debatable  and  disputable, 
the  prevailing  opinion  was  that  it  covered,  and  the  prac- 
tice of  the  government  showed  that  it  covered,  removals 
during  the  session.  At  anv  rate,  you  must  judge  of  him  in 
that  matter  as  you  would  have  judged  Mr.  Lincoln  if  he 
had  been  charged  with  a  high  misdemeanor  in  appointing 
Mr.  Skinner  Postmaster-General  when  there  was  no  au- 
thority to  do  80. 

Aud  this  brings  me  very  proDerly  to  consider,  as  I  shall 
very  briefly,  in  what  attitude  the  President  stand-"  before 
you,  when  the  discussion  of  vicious  politics,  or  of  repug- 
nant politics— whichever  may  be  right  or  wrong— is  re- 
moved from  the  case.  I  do  not  hesitate  to  say  that,  if  you 
separate  3*our  feelings  and  your  conduct,  and  his  feelings 
and  his  conduct  from  the  aggravation  of  politics,  as  they 
have  been  bred  since  his  elevation  to  the  Presidency, 
nuder  the  peculiar  circumstances  which  p) need  him  there: 
and  if  yo;ir  views  are  reduced  to  the  ordinary  standard 
and  style  of  estimate  which  should  prevail  between  the 
departments  of  the  government,  I  do  not  hesitate  to  say 
that,  on  the  impeachment  investigation,  and  on  the  im- 
peachment evidence,  you  have  the  general  standing  of  the 
President  unimpaired  in  his  conduct  aud  character,  as  a 
man  or  aB  a  magistrate. 

I  hold  that  no  man  can  find  in  his  h<*art  to  say  that  evil 
has  been  proved  agaiuBt  him  here,  and  how  much  is  there 
in  his  conduct  towards  and  for  his  country,  which,  up  to 
this  period  of  division,  commends  itself  to  your  and  to  the 
approval  and  applause  of  his  countrymen.  I  do  not  insist 
on  this  topic,  but  I  ask  you  to  agree  with  me  in  this  that 
his  personal  traits  of  character,  and  the  circumstances  of 
his  career,  have  made  him  in  opinion,  what  he  is  without 
learning,  as  it  is  said  by  his  biographer,  "Never  enjoying  a 
day's  schooling  in  his  life,  devoted  always  to  suchenereetic 
pursuits  in  the  service  of  his  State  as  commended  him  to 
the  favor  of  his  fellow-citizens,  and  raised  him,  step 
by  step,  through  all  the  gradations  of  the  public 
service,  in  every  trial  of  fidelity  to  his  origin  and  to  the 
common  interest,  proved  faithful;  struggling  ahvavs  in  his 
public  life  against  the  aristocratic  influences  and  oppres- 
sions which  domineered  eo  much  in  the  section  ot  the 
country  from  which  became;  he  was  always  faithful  to 
the  common  interest  of  the  common  people,  and  carried, 
by  his  aid  and  efforts,  as  much  as  any  one  else,  popular 
measures  against  the  Southern  policy  of  aristocratic  go- 
vernment." 

1  ask  van  to  notice  that.  That  bred  in  a  school  of  Ten- 
nessee lAnocratic  politics,  he  had  Always  learned  to  be- 
lieve that  the  Constitution  "must,  and  shall  be  preserved," 
and  I  aek  you  to  recognize  that  when  it  was  in  peril,  and 
when  all  men  south  ot  a  certain  line  took  up  arms  against 
it,  and  all  men  north  of  that  line  ought  to  have  taken  up 
arms  iu  politics  or  in  war  for  it,  he  loved  the  ceuntry  and 
the  Constitution  more  than  he  loved  his  section,  and  the 
glories  which  were  promised  by  the  evil  spirits  of  rebellion. 
I  a.-k  you  whether  he  was  not  as  firm  in  his  devotion  to 
the  Constitution  when  he  said,  in  December,  1*60,  "Then 
let  us  -tand  by  the  Constitution,  and.  iu  saving  the  Union, 
we  will  save  this  the  greatest  country  on  earth."  And 
whether,  after  the  battle  of  Bull  Run,  he  did  not  show  as 
great  adhesion  to  the  Constitution  when  he  said,  "The 
Constitution,  which  is  based  upon  principles  immutable 
and  on  which  rests  the  rights  of  man  aud  the  hopes  aud 
expectations  of  those  who  love  freedom  throughout  the 
civilized  world,  must  be  maintained." 

Now,  he  is  no  rhetoritician,  no  theorist,  no  sophist  and 
no  philosopher,  the  Constitution  is  to  him  the  onlv  politi- 
cal book  that  he  reads;  the  Constitution  is  to  him  the 
only  great  aiuhority  which  he  obeys.  His  mind  may  not 
expaud.  His  views  may  not  be  as  plastic  as  those  of  many 


of  his  countrymen.  Heraay  not  thi  ik  that  we  have  o:-t» 
lived  the  Constitution,  and  he  may  not  be  able  to  embradk 
the  Declaration  of  Independence  as  superior  and  predomi- 
nant to  it.  but  to  the  Constitution  he  adheres,  for  it  aa,d 
under  it  he  has  served  the  State  from  boyhood  up  — labored 
for,  "loved  it"— for  it  he  has  stood  in  arms  against  the 
frowns  of  the  Senate,  for  it  he  has  stood  in  arms  acain-x 
the  rebellious  f  >recs  of  the  enemy,  and  to  it  be  has  bowo-l 
three  times  a  d  IV  with  more  than  eastern  devotion. 

When  I  have  heard  drawn  from  the  past  of  impeach- 
ments and  attempts  at  deposition,  and  when  live  hundred 
years  have  been  spoken  of  as  furnishing  the  precedent  e> 
plored  by  the  honorable  managers,  I  thought  that  th  v 
found  no  case  where  one  was  impeached  for  obeying  \ 
higher  duty,  rather  than  a  written  law  regarded  as  re- 
pugnant to  it,  and  ye  t  familiar  to  every  child  in  this  coon- 
try,  a*  well  aa  to  every  scholar.  A  precedent  much  older 
comes  much  nearer  to  this  expected  entanglement.  When 
the  princes  came  to  King  Darius,  and  asked  that  a  law 
should  be  made,  that  whoever  should  ask  any  petition  for 
thirty  days,  "save  of  thee,  oh  King."  should 
be  cast  into  the  den  of  lions;  and  when  the 
plea  was  made  that  "the  law  of  the  Modes  and  Per- 
sians alter  not."  and  '^hen  the  minister  of  that  day,  too 
great  head  and  manager  of  the  affairs  of  that  empire,  was 
found  still  to  maintain  his  devotion  to  the  superior  law 
which  made  an  infraction  of  the  lower  law,  there  iva:  tiio 
case  Where  the  question  was  whether  the  power  to  which 
he  had  been  obedient  was  adequate  to  his  protection 
against  the  power  which  he  had  disobeyed ;  and  now  the 
question  is  whether  the  Constitution  is  adequate  to  tho 
protection  of  the  President  for  his  obedience  to 
|  it  against  the  law  which  the  province  had  obtained,  and 
which  seeks  to  assert  itself  against  it. 

The  result  of  that  impeachment  we  all  know.  The  pro- 
tection of  the  higher  power  was  not  withheld  from  tba 
obedient  servant.  The  honorable  manager.  Mr.  Wilson* 
in  that  very  intere- ting  aud  valuable  report  of  the  minority 
of  the  Judiciary  Committee,  warned  the  House  ot  the  fata 
of  impeachment,  as  turning  always  npon  those  who  were 
readr  with  the  axe  and  sword  to  destroy  the  victim.  P>r.t 
you  may  remember  the  history  of  the  fall  of  certain  other 
linpeachers :— "And  they  brought  t'o-e  men  which  had 
accused  Daniel,  and  thev  cast  them  into  the  den  of  lions* 
them,  their  children  and  their  wives;  and  the  lions  had  the 
mastery  of  them,  and  brake  all  their  bones  in  pieces,  or 
even  thev  come  at  the  bottom  of  the  den." 

This.  then.  Senators,  is  the  issue,  not  of  politics,  but  of 
persona]  guilt,  within  the  limits  of  the  charge.  Whoever 
decides  it  must  so  decide  and  must  decide  upon  that 
responsibility  which  belongs  to  au  infliction  of  actual 
ana  real  punishment  upon  the  rc-pondent.  We  all 
hold  one  another  in  trust,  and  when  the  natural 
life  is  taken,  lie  who  framed  it  demands,  "Where 
is  thy  brother?"  And  when  under  our  frame  of 
government",  whereby  the  creation  of  all  departments 
proceed  from  the  people,  which  breathes  into  these  depart- 
ments, executive  and  legislative,  the  breath  of  life,  whose 
favor  is  yours  as  well  as  the  President's,  containing  foive 
and  strength,  and  which  asks  of  you,  as  your  sentence  is 
promulgated,  "Where  is  thy  brother?" 

In  this  case  no  answer  can  be  given  that  will  satisfy 
them,  or  satisfy  you.  unless  it  be  in  truth  and  in  fact,  that 
for  his  euilt  he  was  slain  by  the  sword  of  the  Constitution, 
upon  the  altar  of  justice.  If  that  be  the  answer  you  are 
acquitted,  he  is  condemned:  the  Constitution  has  tri- 
umphed, if  he  has  disobeyed,  and  not  obeyed  it,  and  you 
have  obeyed  and  not  disobeyed  it.  Now,  power  does  not 
always  spread  and  spring  from  the  same  centre.  I  have 
seen  great  changes  and  great  evils  come  from  this  matter 
of  unconstitutional  laws  not  attended  to  as  unconstitu- 
tional, but  assented  to,  aud  prevailing  too,  against  the 
Constitution,  till  at  last  the  power  of  the  Constitution  took 
another  form  than  that  of  peaceful,  judicial  determination 
and  execution. 

1  will  repeat  some  instances  of  the  effects  of  the  disobe- 
dience of  unconstitutional  laws.and  of  the  triumph  of  thou 
who  maintained  it  to  be  right  and  proper.  I  know  a  ease 
where  the  State  of  Georgia  undertook  to  make  it  penal  for 
a  Christian  to  preach  the  Gospel  to  the  Indians,  and  I 
know  bv  whose  directions  the  missionary,  determined  that 
he  would  preach  the  Gospel,  aud  not  obey  the  law  of 
Georgia,  in  the  assurance  that  the  Constitution  of  tho 
United  States  would  bear  him  out,  aud  the  mist-ion- 
arv,  as  gentle  as  a  woman,  but  as  firm  as  every  citizen 
of  the  United  States  ought  to  be,  kept  on  with  his 
teachings,  and  I  know  the  great  leader  of  the  moral  and 
religious  sentiment  of  the  united  States,  who,  represent- 
ing iu  this  body  the  same  State  aud  bearing  the  same  name 
as  one  of  its  distinguished  Senators,  viz:— the  State  of  New 
Jersey,  tried  hard  to  save  the  country  from  the  degrada- 
tion of  the  oppression  of  the  Indians  by  the  haughty  plant- 
ers; and  the  Supreme  Court  of  the  United  States  held  the 
law  unconstitutional,  aud  issued  its  mandate,  and  the 
State  of  Georgia  laughed  at  it.  and  kept  the  missionary  iu 
prison,  aud  Chief  Justice  Marshall  and  Judge  Story  and 
their  colleagues  hung  their  heads  at  the  want  of  power  iu 
the  Constitution  to  maintain  itself. 

But  time  rolled  on,  and  from  the  clouds  from  Lockout 
Mountain,  and  sweeping  down  Missionary  Ridge,  came  the 
thunder*  of  the  violated  Constitution  of  the  United  States, 
and  the  lightnings  of  its  power  over  the  still  home  of  tho 
Missionary  Wooster;  and  the  grave  of  the  Missiouaiy 
Wooster  taught  the  State  of  Georgia  what  comes  of  vio- 
lating the  Constitution  of  the  United  States.  1  have  so  n 
an  honored  citizen  of  the  State  of  Massachusetts,  in  ho> 
half  of  its  colored  seamen,  seek  to  make  a  case  by  vi«if- 
ing  South  Carolina  to  extend  over  these  poor  and  feel  do 
men  the  protection  of  tho  Constitution  of  the  United  States. 
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I  have  seen  it  attended  by  a  daughter,  a  grandchild 
f  a  signer  of  the  Declaration  of  Independence  and  a 
ramer  "of  the  Constitution,  who  might  be  supposed  to 


have  a  right  to  its  protection,  driven  by  the  power  of 
Charleston,  and  the  power  of  South  Carolina,  and  the 
mob  and  the  gentleman  alike— out  of  that  State  and  pre- 
vented from  making  a  case  to  take  to  the  Supreme  Court 
to  assert  the  Constitution ;  and  I  have  lived  to  see  the  case 
thus  made  up  determined,  that  if  the  Massahusetts  sea- 
men, through  the  spirit  of  slavery,  could  not  have  a  case 
made  up,  then  slavery  must  cease ;  and  I  havp  lived  to  Bee 
a  great  captain,  a  gentleman  of  the  name  and  of  the  blood 
of  Sherman,  sweeping  his  tempestuous  war  from  the 
mountains  to  the  sea,  trampling  the  streets  of  South  Caro- 
lina beneath  the  tread  of  his  soldiery,  and  I  have  thought 
that  the  Constitution  of  the  United  States  had  some  pro- 
cesses stronger  than  civil  mandates  that  no  resistance 
could  overpower. 

I  do  not  think  the  people  of  Massachusetts  supposed 
that  efforts  to  set  aside  the  unconstitutional  laws,  to  make 
cases  for  the  Supreme  Court  of  the  United  States,  are  so 
wicked  as  is  urged  here  by  some  of  its  Representatives; 
and  I  believe  that,  if  we  cannot  be  taught  by  the  lessons 
we  have  learned  of  obedience  to  the  Constitution  in  the 
peaceful  methods  of  finding  out  its  meaning,  we  shall  yet 
meet  with  some  other  lessons  on  the  subject.  Now  the 
strength  of  every  svstem  is  to  know  its  w  eakest  parts,  and 
allow  for  them;  but  when  its  weakest  part  breaks  the 
whole  i?  broken;  the  body  fails  and  falls  when  the  func- 
tion is  destroyed ;  and  so  with  every  structure,  social  and 
political,  the  weak  point  is  the  point  of  danger,  and  the 
weak  point  of  the  Constitution  i3  now  before  you  in  the 
maintenance  of  the  co-ordination  of  the  departments  of 
government. 

If  we  cannot  be  kept  from  devouring  one  another,  then 
the  experiment  of  our  ancestors  will  fail.  They  attempted 
to  impose  justice.  If  that  fails,  what  can  endure?  We 
have  come  all  at  once  to  the  great  experience  and  trials  of 
a  full-grown  nation,  all  of  which  we  thought  we  should 
escape.  "We  never  dreamed  that  an  instructed  and  eqnal 
people,  with  freedom  in  every  form,  with  a  government 
yielding  to  the  touch  of  popular  will  so  readily,  ever  would 
came  to  the  trials  of  force  against  it. 

We  never  thought  that,  whatever  oppression  ex- 
isted in  our  svstem,  a  civil  war  would  be  our  deliverance, 
from  that  oppression.  We  never  thought  that  the  re- 
medy to  get  rid  of  a  ruler,  fixed  by  the  Constitution, 
against  the  will  of  the  people,  would  ever  bring  assassina- 
tion into  our  political  experience.  We  never  thought  that 
political  difference,  and  under  a  created  Presidency, 
would  bring  in  any  the  departments  of  the  government 
Against  one  another,  to  anticipate  our  choice  at  the  next 
Presidential  election. 

We  have  come  to  the  full  vigor  of  manhood,  when  the 
Strong  passions  and  interests  that  have  disturbed  other  na- 
tions, composed  of  human  nature  like  ourselves,  have 
overthrown  them.  But  we  have  put  by  the  powers  of  the 
Constitution.  These  dangers  prophesied  when  they  should 
he  likelv  to  arise;  as  likely  to  be  our  doom,  through  the 
distraction  of  our  powers;  the  intervention  of  irregular 
pqwer  through  the  influence  of  assassination. 

We  could  summon  from  the  people  a  million  of  men  and 
Inexhaustible  treasure  to  help  ihe  Constitution  in  its  time 
<if  need.  Can  we  summon  now,  resources  enough  of  civil 
prudence  and  of  restraint  of  passion  to  carry  us  through 
this  trial,  here,  so  that  whatever  result  may  follow,  in 
M  hatever  form,  the  people  may  feel  that  the  Constitution 
has  received  no  wound  through  this  court  of  last  and  best 
resort,  in  its  determination  here  made;  and  if  we— if  you, 
could  only  carry  yourselves  back  to  the  spirits,  and  the 
nurpose,  and  the  wisdom,  and  the  courage  of  the  framers 
of  the  government,  how  Bafe  would  it  be  in  your  hands? 
Ilow  safe  is  it  now  in  your  hands,  if  3*011  were  to  enter 
Into  their  labors  and  see  and  feel  how  your  work  compares 
in  durability  and  excellency  with  theirs. 

Indeed,  so  familiar  has  the  course  of  this  argument  made 
trs  with  the  names  of  the  great  men  of  the  convention  and 
the  first  Congress,  that  Icould  sometimes  seem  to  think 
that  the  presence  even  of  the  Chief  Justice  was  replaced 
by  the  serene  majesty  of  Washington,  and  that  from  Mas- 
sachusetts we  had  Adams  and  Ames;  and  from  Connecti- 
cut. Sherman  and  Ellsworth;  and  from  New  Jerscv,  Pat- 
terson and  Boudinot;  and  from  New  York,  Hamilton  and 
Benson— that  they  were  to  determine  the  case  for  us.  Act 
then,  as  if  under  this  serene  and  majestic  presence,  your 
(3>  liberations  were  to  be  conducted  to  their  issue,  and  the 
Constitution  was  to  come  out  from  the  watchful  solici- 
ti  dee  of  these  great  guardians  of  it,  safe  from  their  own 
Judgment,  in  this  high  court  of  impeachment. 

At  five  minuteB  before  three,  the  Senate  took  a  recess  of 
fifteen  minutes. 

It  was  nearly  half-past  three  before  Mr.  STANBERY  com- 
menced liia  remarks,  the  roll,  in  the  meantime,  having 
Ix  en  called.  Mr.  Stanbery  prefaced  his  remarks  by  saving, 
a*  nearly  as,  with  his  back  to  the  gallery,  he  could  be  un- 
derstood, that  although  in  feeble  health,  an  irresistible 
Impulse  Urged  him  on,  unseen  but  friendly  hands  hub. 
tinned  him,  and  voices  inaudible  to  others  he  heard,  whis- 
pering or  teeming  to  say,  '-Feeble  champion  of  the  right, 
hold  not  back.  Remember  the  race  is  not  nhvavsto  the 
u&  'i-°r  t,u.!  nitttlf;  to  the  strong.  Remember  a  single 
j  ebole  from  ihe  brook  was  enough  to  overthrow  the  giant 
that  defied  the  armies  of  Israel."  He  proceeded  as  follows 
substantially,  departing  occasionally  from  the  text  of  the 
prepared  speech  as  given  below. 


Mr.  Stanberr's  Argument. 

Mr.  Chief  Justice  and  Senators:— It  is  the  habit  of  the 
advocate  to  magnify  his  case ;  but  this  case  best  speaks  for 
itself.   For  the  first  time  in  our  political  existence,  th-5 
I  three  great  departments  of  our  government  are  brought 
!  upon  the  scene  together— the  House  of  Reprentatives  as 
1  the  accusers,  the  President  of  the  United  States  as  the 
I  accused;  the  Judiciary  Department  represented  by  its 
I  head,  in  the  person  of  the  Chief  Justice,  and  the  Senate 
j  of    the    United   States   as  the  tribunal  to  hear  the 
I  accusation  and  the  defense,  and  to  render  the  final 
j  judgment.    The  Constitution  has  anticipated  that  so 
extreme  a  remedy  as  this  might  be  necessary,  even 
in  the  case  of  the  highest  officer  of  the  government. 
It  was  seen    that    it  was  a    dangerous    power  to 
give  one  department  to  be  used  against  another  depart- 
ment.  Yet,  it  was  anticipated  that  an  emergency  might 
arise  in  which   nothing  but  such  a  power  could  be 
effectual  to  pre  erve  the  republic.   Happily  for  the  eightv 
years  of  our  political  existence  which  have  passed,  no  such 
emergency  has  hitherto  arisena  During  that  time  we  have 
witnessed  the  fiercest  contests  of  party.    Again  and  again 
the  executive  and  legislative  departments  have  been  in 
open  and  bitter  antagonism.   A  favorite  legislative  policy 
has  more  than  once  been  defeated  by  the  obstinate  and 
determined  resistance  of  the  President.    Upon  some  of 
the  gravest  and  most  important  issues  that  we  have  ever 
had,  or  are  ever  likely  to  have,  the  Presidential  policy  and 
the  legislative  policy  have  stood  in  direct  antagonism. 
During  all  that  time  this  fearful  power  was  in  the  hands  of 
the  legislative  department,  and  more  than  once  a  resort  to 
it  has  been  advised  by  extreme  party  men  as  a  sure  re- 
medy for  party  purposes;  but,  happily,  that  evil  hitherto 
has  not  come  upon  us. 

What  new  and  unheard  of  conduct  by  a  President  has  at 
last  made  a  resort  to  this  extreme  remedy  unavoidable? 
What  Presidential  acts  have  happened  so  flagrant,  that  all 
just  men  of  all  panics  are  ready  to  say,  "the  time  has  come 
when  the  mischief  has  been  committed  ;  the  evil  is  at  work 
so  enormous  and  so  pressing  that  in  the  last  year  of  his 
term  of  office  it  is  not  safe  to  await  the  coming  action  of 
the  people?"  If  such  a  case  has  happened,  all  honorablo 
and  just  men  of  all  parties  will  say  amen;  but  if,  on  the 
contrary,  it  should  appear  that  this  fearful  power  has  at 
last  been  degraded  and  perverted  to  the  use  of  a  party ;  if 
it  appears  that  at  last  bad  advice,  often  before  given  by 
the  bad  men  of  party,  has  found  acceptance,  this  great 
tribunal  of  justfce,  now  regarded  with  so  much  awe,  will 
speedily  come  to  be  considered  a  monstrous  sham.  If  it 
should  be  found  to  be  the  willing  instrument  to  carry  out 
the  purposes  of  its  party,  then  there  remains  for  it  and  for 
every  one  of  its  members  who  participates  in  the  great 
wrong,  a  day  of  awful  retribution  sure  to  come  nor  long  to 
be  delayed.  But  I  will  not  anticipate  nor  speak  further  of 
the  case  itself,  until  its  true  features  are  fully  developed. 

I  now  proceed  to  a  consideration  of  the  articles  of  im- 
peachment :— 

They  are  eleven  in  number.  Nine  of  them  charge  acts 
which  are  alleged  to  amount  to  a  high  misdemeanor  in 
ofiice.  The  other  two,  namely,  the  fourth  and  sixth, 
charge  acts  which  are  alleged  to  amount  to  a  high  crime 
in  office.  It  seems  to  be  taken  for  granted  that,  in  the 
phrase  used  in  the  Constitution,  "other'  high  crimes  and 
misdemeanors,"' the  term  high  is  properly  applicable  as 
well  to  misdemeanors  as  to  crimes. 

The  acts  alleged  in  the  eleven  articles  as  amounting  to 
high  misdemeanors  or  high  crimes  are  as  follows:— 

In  Article  I,  the  issuing  of  the  order  of  February  21, 
1868,  addressed  to  Stanton,  "for  the  removal"  of  Stanton 
from  ofiice,  with  intent  to  violate  the  Tenure  of  ofiice 
act  and  the  Constitution  of  the  United  States,  and  to  re- 
move Stanton. 

In  Article  II,  the  issuing  and  delivering  to  Thomas  of  the 
letter  of  authority  of  February  21,  1868,  addressed  to 
Thomas,  with  intent  to  violate  the  Constitution  of  the 
United  States  and  the  Tenure  of  ofiice  act. 

In  Article  III,  the  appointing  of  Thomas  by  the  letter 
addressed  to  him  of  the  21st  of  February,  1868,  to  be  Secre- 
tary of  War  ad  interim,  with  intent  to  violate  the  Consti- 
tution of  the  United  States. 

In  Article  IV,  conspiring  with  Thomas  with  intent,  by 
intimidatiea  and  threats,  to  hinder  Stanton  from  holding 
his  ofiice,  in  violation  of  the  Constitution  of  the  United 
States  and  the  Conspiracy  act  of  July  31, 1861. 

In  Article  V,  conspiring  with  Thomas  to  hinder  the  exe 
cutioo  of  the  Tenure  of  Office  act.  and  in  pursuance  of  the 
conspiracy,  attempting  to  prevent  Stanton  froin  "folding 
bis  oilice. 

In  Article  VI,  conspiring  with  Thomas  to  seize  by  forco 
the  property  of  the  Lnited  States  in  the  War  Department, 
then  in  Stanton's  custody,  contrary  to  the  Conspiracy  act 
of  1861,  and  with  intent  to  violate  the  Tenure  of  Otlice  act. 

In  Article  VII,  conspiring  with  Thomas  with  intent  to 
seize  the  property  of  the  United  States  in  Stanton's  cus- 
tody, witn  intent  to  violate  the  Tenure  of  Otlice  act. 

In  Article  VIII,  issuing  and  delivering  to  Thomas  the  let 
ter  of  authority  of  February  21, 1868,  with  intent  to  control 
the  disbursements  of  the  money  appropriated  for  the  mili- 
tary service  and  foi  the  War  Department,  contrary  to  the 
Tenure  of  Office  act  and  the  Constitution  of  the  United 
States,  and  with  intent  to  violate  the  Tenure  of  Ofiice  act 
In  Article  IX,  declaring  to  (Jcneral  Emory  that  the  se- 
cond section  of  the  Army  Appropriation  act  of  March  2, 
1867,  providing  that  orders  for  military  operations  issued 
by  the  President  or  Secretary  of  War  should  be  issued 
through  the  General  of  the  Army,  was  unconstitution  I 
and  in  contravention  of  Emory's  commission,  with  intent 
to  induce  Emory  to  obey  such  orders  as  the  Presideut 
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might  give  him  directly  and  not  through  the  General  of 
the  Army,  with  intent  to  enable  the  President  to  prevent 
the  execution  of  the  Tenure  of  Office  act,  aud  with  intent 
to  prevent  Stanton  from  holding  his  office. 

In  Article  X,  that,  with  intent  to  bring  in  disgrace  and 
contempt  the  Congress  of  the  United  States  and  the  seve- 
ral branches  thereof,  and  to  excite  the  odium  of  the  people 
ngainst  Congress  and  the  laws  by  it  enacted,  he  made  three 
public  addresses,  one  at  the  Executive  Mansion  on  the  18th 
of  August,  1866,  one  at  Cleveland  on  the  3d  of  September, 
1866,  and  one  at  St.  Louis  on  the  8th  of  September,  1866, 
which  speeches  are  alleged  to  be  peculiarly  indecent  and 
unbecoming  in  the  Chief  Magistrate  of  the  United  States, 
and  by  means  thereof  the  President  brought  his  office  into 
contempt,  ridicule  and  disgrace,  and  thereby  committed, 
and  was  guilty  of  a  high  misdemeanor  in  office, 

In  Article  XI,  that,  by  the  same  speech,  made  on  the 
I8th  of  August,  at  the  Executive  Mansion,  he  did,  in  vio- 
lation of  the  Constitution,  attempt  to  prevent  the  execu- 
tion of  the  Tenure  of  Office  act,  by  unlawfully  contriving 
means  to  prevent  Stanton  from  resuming  the  office  of  Sec- 
retar}-  lor  the  Department  of  War,  after  the  refusal  of  the 
Senate  to  concur  in  his  suspension,  and  by  unlawfully-  con- 
triving and  attempting  to  contrive  means  to  prevent  the 
execution  of  the  Act  making  appropriations  for  the 
sup //art  of  the  Army,  passed  March  2,  1867,  and  to  pre- 
vent the  execution  of  the  Act  to  provide  for  the  more  ef- 
ficient government  of  the  Rebel  States,  passed  March  2, 
1867. 

It  will  be  seen  that  all  of  these  articles,  except  the  tenth, 
charge  violations  either  of  the  Constitution  of  the  United 
States,  of  the  Tenure  of  Office  act,  of  the  Conspiracy  act 
of  1861,  of  the  Military  Appropriation  act  of  1867,  or  of  the 
Reconstruction  act  of  March  2,  1867.  The  tenth  article, 
which  is  founded  on  the  three  speeches  of  the  President, 
does  not  charge  a  violation  either  of  the  Constitution  of 
the  United  States  or  of  any  act  of  Congress.  Five  of  these 
articles  charge  a  violation  of  the  Constitution,  to  wit:— 
Articles  I.  Il,  III,  IV  and  VIII.  Seven  of  the  articles 
charge  violations  of  the  Tenure  of  Office  act,  to  wit:— Ar- 
ticles L  II,  V.  VI,  VII,  VIII,  IX  and  XI.  Two  of  the  ar- 
ticles charge  a  violation  of  the  Conspiracy  act  of  1861,  to 
wit:— Articles  IV  and  VI.  Two  of  them  charge  violations 

ff  the  Appropriation  act  of  March  2,  1867.  to  wit :— Articles 
X  and  XI.   One  only  charges  a  violation  of  the  Uecon- 
Btructiou  act  of  March  2,  1867,  and  that  is  Article  XI. 

We  see,  then,  that  four  statutes  of  the  United  States 
are  alleged  to  have  been  violated.  Three  of  these  provide 
for  penalties,  for  their  violation,  that  is  to  say,  the  Tenure 
of  Office  act.  the  Conspiracy  act  of  1861,  and  the  Military 
Appropriation  act  of  March  2.  1867.  The  violation  of  the 
Tenure  of  Office  act  is  declared  by  the  act  itself  to  be  a 
^high  misdemeanor."  The  violation  of  the  Conspiracv  set 
is  declared  to  be  "a  high  crime."  The  violation  of  the 
aecond  section  of  the  Military  Appropriation  act  is  de 
clared  to  be  simply  "a  misdemeanor  in  office." 

It  will  be  observed  that  the  first  eight  articles  all  relate 
to  the  War  Department,  and  to  that  alone.  Article  one 
fets  out  an  attempted  removal  of  the  head  of  that  depart- 
ment. Three  others  relate  to  the  ad  interim  appointment 
of  Thomas  to  be  actiug  Secretary  of  that  Department. 
The  four  others  relate  to  conspiracies  to  prevent  Stanton 
from  holding  his  office  as  S  -cretary  tor  the  Department 
of  War,  or  to  seize  the  public  property  in  that  depart- 
ment, or  to  control  the  disbursements  of  moneys  appro- 
priated for  the  services  of  that  department. 

Now,  first  of  all,  it  must  not  escape  notice  that  these  ar- 
ticles are  founded  upon  the  express  averment  that  from 
the  moment  of  his  reinstatement  on  the  non-concurrence 
Of  the  Senate,  Mr.  Stanton  became  the  lawful  Secretary 
for  that  department:  that,  upon  such  order  of  the  Senate 
he  at  once  entered  into  possession  of  the  War  Department 
and  into  the  lawful  exercise  of  its  duties  as  Secretary,  and 
that  up  to  the  date  of  the  articles  of  impeachment  that 
lawful  right  and  actual  possesion  had  remained  undis- 
turbed ;  that  all  the  acts  charged  in  these  eight  articles 
were  committed  during  that  time ;  that,  notwithstanding 
these  acts,  Stanton  remains  lawfully  and  actually  in  pos- 
aession ;  and  that  the  office  has  been  at  no  time  vacant. 

We  see,  then,  that,  according  to  the  case  made  in  these 
eight  articles,  the  President  did  not  succeed  in  getting  Mr, 
Stanton  out  of  office,  or  of  putting  General  'i  nomas  in, 
either  in  law  or  in  fact.  We  see,  according  to  these  arti- 
cles, that  the  President  did  not  suceeed,  either  by  force  or 
otherwise,  in  preventing  Mr.  Stanton  from  holding  his 
office,  or  in  getting  possession  of  the  public  property  in  that 
department,  or  in  controlling  the  disbursements  of  public 
monev  appropriated  for  the  use  of  that  department.  There 
has  been,  according  to  the  very  case  made  in  these  arti- 
cles, no  public  miscnief.  The  lawful  officer  has  not  been 
disturbed;  the  lawful  custody  of  the  public  property  and 
public  money  of  the  department  has  not  been  changed. 
cio  injury  has  been  done  either  to  the  public  service  or  the 
public  officer.  There  has  been  no  removal  of  Mr.  Stanton 
—only  an  aboratiye  attempt  at  removal.  There  has  been 
no  acting  Secretary  put  in  an  office  vacant  by  death,  resig- 
nation, or  disability— put  there  during  the  time  of  such 
actual  vacancy  or  temporary  absence.  All  the  time  the 
Secretary  himself  has  been  there  in  the  actual  perform- 
ance of  his  dutiefl.  No  ad  interim  officer  has,  in  law  or 
fact,  been  constituted ;  for,  in  law  or  fact,  there  has  been 
no  ad  interim  as  to  the  Secretary  himself.  There  has  been 
no  moment  of  time  in  which  there  could  be  an  acting 
Secretary  or  an  ad  interim  Secretary,  either  in  law  or 
fact ;  for  it  i«  impossible  to  conceive  of  an  ad  interim  Sec- 
retarv  of  War  when  there  is  n.o  interim,  that  is,  when  the 
lawful  Secretary  is  in  his  place-and  in  the  actual  discharge 
of  bis  duties. 

.  Mark,  it,  then,  Senators,  that  the  acts  charged  as  high 


crimes  and  misdemeanors  in  those  eicht  articles,  in  respect 
to  putting  Mr.  Stanton  out  and  General  Thomas  in,  are 
thine-'  attempted  and  not  things  accomplished.  It  is  tho 
attempt,  and  the  unlawful  intent  with  which  it  was 
formed,  that  the  President  is  to  be  held  responsible  for.  So 
that  it  comes  to  be  a  question  of  vital  consequence  in  re- 
ference to  this  part  of  the  case  whether  the  high  crimes 
and  misdemeanors  provided  for  in  the  Tenure  of  Otlice  act 
and  in  the  second  section  of  the  Military  Appropriation  act 
purport  to  punish,  not  only  the  commission  of  the  acts,  but 
to  punish  as  well  tho  abortive  attempt  to  commit  them. 

I  limit  mvself  in  what  has  been  la<t  said  to  the  tour  arti- 
cles touching  the  removal  of  Mr.  Stanton  and  the  appoint- 
ment of  General  Thomas.  As  to  the  four  conspiracv  articles, 
there  can  be  no  question  that  the  actual  accomplishment  of 
the  thing  intended  is  not  made  necessary  to  constitute  tho 
Offense;  for  the  statute  against  conspiracies  expressly  pro- 
vides for  the  punishment  of  the  unlawful  intent,  the  un- 
lawful conspiracv  itself,  without  referenc  i  to  any  further 
act  done  in  pursuance  of  it,  or  to  the  partial  or  complete 
accomplishment  of  the  unlawful  design.  But,  contrari- 
wise, the  other  two  acts  do  not  punish  the  intent  alone, 
but  onlv  the  commission  of  the  thing  intended:  and  the 
offense  provided  for  in  these  two  acts,  while  it  requires 
the  unlawful  intent  to  be  a  part  of  the  crime,  requires 
something  else  to  supplement  it,  and  that  is  the  actual 
commission  of  the  thing  intended. 

And  here.  Senators,  before  I  proceed  to  consider  these 
articles  in  detail,  seems  to  me  the  proper  time  to  bring  your 
attention  to  another  consideration,  which  l  deem  of  verv 
great  moment.  What  is  the  subject-matter  which  consti- 
tutes these  high  crimes  and  misdemeanors?  Under  what 
legislation  does  it  happen,  that  the  President  of  the  United 
States  is  brought  under  all  this  penal  liability?  What  are 
these  high  crimes  and  misdemeanors?  lias  he  committed 
treason  or  bribery?  Has  he  been  guilty  of  peculation  or 
oppression  in  office?  Has  he  appropriated  the  public  funds 
or  the  public  property  unlawfully  to  his  own  use?  lias  ho 
committed  any  crime  of  violence  against  ain-  person,  pub- 
lic officer,  or  private  individual?  Is  he  charged  with  any 
act  which  amounts  to  the  crimen  falsi  or  was  done  causa 
lucrif  Nothing  of  the  sort.  These  alleged  high  crimes 
and  misdemeanors  are  all  founded  upon  mere  forms  of  ex- 
ecutive administration;  for  the  violation,  they  say.  of  the 
rules  laid  down  by  the  Legislative  Department  to  regulate 
the  conduct  of  the  Executive  Department  in  the  manner 
of  the  administration  of  Executive  functions  belonging  to 
that  department. 

The  regulations  so  made,  purport  to  change  what  there- 
tofore had  been  the  established  rule  and  order  of  adminis- 
tration. Before  the  passage  of  the  secoud  section  of  the  Mili- 
tary Appropriation  act,  the  President  of  the  United  States, 
as  Commander-in-chief  of  the  armv,  and  head  of  the  Ex- 
ecutive Department,  issued  his  orders  for  military  opera- 
tions, either  direetlv  to  the  officer  who  is  charged  w  ith 
tne  execution  of  the  oider ;  or  through  any  intermediate 
channel  that  he  deemed  necessary  or  convenient.  No 
subordinate  had  a  right  to  supervise  his  order  before  it  was 
sent  to  its  destination.  He  was  not  compelled  to  consult 
his  Secretary  of  War  who  was  merely  his  agent,  nor  tho 
Ifccneral  next  to  himself  in  rank,  as  to  that  important 
thing,  the  subject  matter  of  his  order,  or  that  merely  formal 
Urine,  the  manner  of  its  transmission.  But.  bv  this  second 
section,  the  mere  matter  of  form  is  attempted  to  be 
changed.  The  great  po"  er  of  the  President,  as  Comman- 
der-in-Chief, to  issue  orders  to  all  his  military  subordi- 
nates is  respected.  The  act  tacitlv  admits  that,  over  these 
great  powers,  Congress  has  no  authority.  The  substance 
is  not  touched,  but  only  the  form  is  provided  for:  audit 
is  a  departure  from  this  mere  form  that  is  to  make  tho 
President  guilty  of  a  high  crime  and  misdemeanor. 

Then,  again,  as  to  the  Tenure  of  Office  act,  that  also  pur- 
ports to  introduce  a  new  rule  in  the  administration  of  the 
Executive  powers.  It  does  not  purport  to  take  away  tho 
President's  power  of  appointment  or  power  of  removal  ab- 
solutely ;  but  it  purports  to  fix  the  mode  in  which  he  shall 
execute  that  power,  not  as  theretofore  bv  his  own  inde- 
pendent action,  but  thereafter,  only  by  the  concurrence  of 
the  Senate.  It  is  a  regulation  by  the  legislature  of  tho 
manner  in  which  an  executive  power  is  to  be  formed. 

So.  to,  as  to  ad  interim  appointments,  it  does  not  purport 
to  take  away  that  power  from  the  President ;  it  only  at- 
tempts to  regulate  the  execution  of  the  power  in  a  special 
instance. 

Mr.  Burke,  on  the  impeachment  of  Warren  Hastings, 
speaking  of  the  crimes  for  which  he  stood  impeached,  uses 
this  significant  language:— "They  were  crimes,  not  against 
forms,  but  against  those  eternal  laws  of  justice  which  are 
our  rule  and  our  birth-right.  His  offenses  are  not  in  for- 
mal,  technical  language,  but  in  reality,  in  substance  and 
effect,  high  crimes  and  high  misdemeanors." 

Now,  Senators,  if  the  Legislative  Department  had  a  con- 
stitutional right  thus  to  regulate  theperformance  of  execu- 
tivc  duties,  and  to  change  the  mode  and  form  of  exercis- 
ing an  executive  power  which  had  been  followed  from  the 
beginning  of  the  government  down  to  the  present  day,  ia  a 
refusal  of  the  executive  to  follow  a  new  rule,  and,  not- 
withstanding that,  to  adhere  to  the  ancient  ways,  that 
sort  of  high  crime  and  misdemeanor  which  the  Constitu- 
tion contemplates,  is  it  just  ground  for  impeachment? 
Dies  the  fact  that  such  an  act  i«  called  by  the'  legislature 
a  high  crime  and  misdemeanor  necessarily  make  it  such  a 
high  crime  and  misdemeanor  as  Is  contemplated  by  the 
Constitution?  If.  for  instance,  the  President  should  send  a 
military  order  to  the  Secretary  of  War,  is  that  an  offense 
worthy  of  impeachment?  If  ho  should  remove  an  otlicer 
on  the  21st  of  February,  and  nominate  one  on  the  2M, 
would  that  be  an  impeachable  misdemeanor?  Now,  it 
mutt  be  admitted,  that  it  tho  President  had  sent  the  naino 
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rf  Mr.  Ewing  to  the  Senate  on  the  21st,  in  the  usual  wav, 
in  place  of  Mr.  Stanton  removed,  and  had  not  absolutely 
ejected  Mr.  Stanton  from  office,  but  had  left  him  to  await 
the  action  of  the  Senate  upon  the  nomination,  certainly  in 
reere  matter  of  form  there  would  have  been  no  violation 
of  this  Tenure  of  Oth cc  act. 

Now,  what  did  he  do?  He  made  an  order  for  the  removal 
of  Mr.  Stanton  on  the  21st.  but  did  not  eject  him  from 
office,  and  sent  a  nomination  of  Mr.  Ewing  to  the  Senate 
on  the  22d.  Is  it  possible  that  thereby  he  had  committed 
an  act  that  amounted  to  a  hish  crime  and  misdemeanor, 
and  deserved  removal  from  office.  And  yet  that  is  just 
what  the  President  has  done.  He  has  more  closely  fol- 
lowed the  mere  matter  of  form  prescribed  by  the  Tenure 
of  Office  act  than,  according  to  the  learned  manager  who 
opened  this  prosecution,  was  necessary.  For,  if  be  had 
made  an  order  of  removal,  and  at  once  had  sent  to  the  Se- 
nate his  reasons  for  making  such  removal,  and  had  stated 
to  them  that  his  purpose  was  to  make  this  removal  in  order 
to  test  the  coustitutionalitv  of  the  Tenure  of  Office  act, 
then,  savs  the  honorable  manager,  "Had  the  Senate  re- 
ceived such  a  messaee,  the  Representatives  of  the  people 
might  never  have  deemed  it  necessary  to  impeach  the 
President  for  such  an  act,  to  insure  the  safety  of  the  coun- 
try, even  if  they  had  denied  the  accuracy  of  his  legal 
positions."  How.  then,  can  it  be  deemed  necessary  to 
impeach  the  President  for  making  an  order  of  removal  on 
one  daj-,  advising  the  Senate  of  it  the  same  dav,  and  send- 
ing the  nomination  of  a  successor  the  next  dav?  Was  ever 
a  matter  more  purely  formal  than  this?  And  yet  this  is 
theonlvact.  Is  this,  in  the  words  of  Mr.  Burke,  not  in 
merely  technical  language,  "bat  in  reality,  in  substance, 
and  effort"  a  high  crime  and  misdemeanor  within  the 
meaning  of  the  Constitution? 

The  first  clause  of  the  first  section  declares  that  every 
person  then  or  thereafter  holding  any  civil  office  under  an 
appointment  with  the  advice  and  consent  of  the  Senate 
and  due  qualificatian,  shall  hold  his  office  until  a  succes- 
sor shall  have  been  in  like  manner  appointed  and  quali- 
fied. 

If  the  act  contained  no  other  provisions  qualifying  this 
general  clause,  then  it  would  be  clear— 

1.  That  it  would  apply  to  all  civil  officers  who  held  by 
appointment  made  by  the  President  with  the  advice 
of  the  Senate,  including  judicial  officers  as  well  as 
executive  officers.  It  gives  all  of  them  the  same  right  to 
hold,  and  subjects  all  of  them  to  the  same  liability  to  be 
rem  oved.  From  the  excercise  of  the  power  of  suspension 
by  the  independent  act  of  the  President  made  applicable 
to  any  officer  so  holding,  by  the  second  section,  judges  of 
the  United  States  are  expresslv  excepted.  We  find  no 
such  exception,  express  or  implied,  as  to  the  exercise  of  the 
power  of  removal  declared  in  the  first  section.  Judicial 
officers,  as  well  as  executive  officers,  are  made  to  hold  by 
the  same  tenure.  Thev  hold  during  the  pleasure  of  the 
President  and  the  Senate,  and  cease  to  hold  when  the  Pre- 
sident and  the  Senate  appoint  a  successor. 

2.  It  applies  equally  to  officers  whose  tenure  of  office,  as 
fixed  prior  to  the  act,  was  to  hold  during  the  pleasure  of 
the  President,  as  to  those  who  were  to  hold  for  a  fixed 
term  of  years,  or  during  good  behavior. 

3.  It  purports  to  take  from  the  President  the  power  to 
remove  any  officer,  at  any  time,  for  any  cause,  by  the 
exercise  of  his  own  power  alone.  But  it  leaves  him 
a  power  of  removal  with  the  concurrence  of  the  Senate. 
In  this  process  of  removal,  the  separate  action  of  the 
President  and  the  Senate  is  required.  The  initiatory  act 
must  come  from  the  President,  and  from  him  alone.  It  is 
upon  his  action  a-s  taken  that  the  Senate  proceeds,  and 
thev  give  or  withhold  their  consent  to  what  he  has  done. 
The  manner  in  which  the  President  may  exercise  his  part 
of  the  process  is  merely  formal.  It  may  be  simply  by  the 
nomination  of  a  successor  to  the  incumbent,  or  the  officer 
intended  to  be  removed.  Then,  upon  the  confirmation  bv 
the  Senate  of  such  nomination,  and  the  issuance  of  a  com- 
mission to  him,  the  removal  becomes  complete.  Or  the 
President  may  exercise  his  part  of  the  process  by  issuing 
All  order  of  removal,  followed  by  a  nomination.  Neither 
the  order  for  removal  or  the  nomination  works  a  change  in 
itself.  Both  are  necessarily  conditional  upon  the  subse- 
quent action  of  the  Senate.  So,  too,  the  order  of  removal, 
the  nomination,  and  the  confirmation  of  the  Senate,  are 
not  final.  A  further  act  remains  to  be  done  before  the  ap- 
pointment of  the  successor  is  complete,  and  that  is  an  exe- 
cutive act  exclusively  the  signing  of  the  commission 
bv  the  President.  Up  to  this  point,  the  President 
has  a  loCUS  penitontiiv ;  for,  although  the  Senate  have  ad- 
vi-ed  him  to  appoint  bis  nominee,  the  President  is  not 
bourn!  by  their  advice,  but  may  defeat  all  the  prior  action 
bv  allowing  the  incumbent  to  remain  In  office. 

Thus  far  we  have  considered  the  first  clause  of  the  first 
section  of  the  act,  without  reference  to  the  context. 
Standing  alone,  it  seems  to  have  a  universal  application 
to  all  civil  offi  ers,  and  to  secure  all  of  them  who  hold  by 
the  concurrent  action  of  the  President  and  the  Senate, 
against  removal,  otherwise  than  by  the  same  concurrent 
acti  >n.  and  to  make  all  of  them  liable  to  removal  bv  that 
concurrent  action. 

Are  there  exceptions  to  the  universality  of  the  tenure  of 
oilier-  bo  declared}   We  sav  there  are— 

1.  Exceptions  by  necewtary  implication.  Judicial  offi- 
cers of  the  United  States  come  within  this  exception;  for 
their  tenure  of  office  is  fixed  by  the  Constitution  itself. 
Thev  cannot  be  removed  either  by  the  President  alone,  or 
by  the  President  and  Senate  conjointly.  Thev  alone  hold 
for  life  or  during  good  behavior,  subject  to  only  one  modo 
of  removal,  and  that  iB  by  impeachment. 

2.  Exceptions  mail/'-  eipreeily  by  the  provisions  of  the 
act !  which  mako  it  manifest  that  it  was  not  intended  for 


all  civil  officers  of  the  United  States.  First  of  all,  this  pur- 
pose is  indicated  by  the  title  of  the  act.  It  is  entitled  "An 
act  regulating  the  Tenure  of  certain  Civil  offices"— not  >  f 
all  civil  offices.  Next  we  find,  that  immediatelv  succeed- 
ing the  first  clause,  which,  as  has  been  shown,  is  in  terms 
of  universal  application,  comprehending  "every  person 
holding  any  civil  office,"  the  purpose  of  restraining  or  limit- 
ing its  generality,  is  expressed  in  these  words,  "except  as 
herein  otherwise  provided  for."  ThiB  puts  us  at  once  upon 
inquiry.  It  advises  us  that  all  persons  and  all  officers  are 
not  intended  to  be  embraced  in  the  comprehensive  terms 
used  in  the  first  clause  -that  some  persons  and  Borne  officer* 
are  intended  to  be  excepted  and  to  be  "othe-wi«e  provided 
for"— that  some  who  do  hold  by  the  concurrent  action  of 
the  President  and  the  Senate,  are  not  to  be  secured  against 
removal  by  an}-  other  procsss  than  the  same  concurrent 
action. 

What  class  of  officers  embraced  by  the  general  provisions 
of  the  first  clause  are  made  to  come  within  the  clause  of 
exception?  The  proviso  which  immediatelv  follows  an- 
swers the  question.  It  is  in  these  words:— PrwletK 
That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of 
the  Navy,  and  of  the  Interior,  the  Postmaster-General,  and 
the  Attorney-General,  shall  hold  their  offices  respectively 
for  and  during  the  term  of  the  President  by  whom  they 
may  have  been  appointed,  and  for  one  month  thereafter, 
subject  to  removal  by  and  with  the  advice  and  consent  of 
the  Senate." 

We  see  that  these  seven  heads  of  departments  are 
the  onlv  civil  officers  of  the  United  States  which  a-3 
especially  designated.  We  see  a  clear  purpose  to  mak(j 
some  special  provision  as  to  them.  Being  civil  officer 
holding  by  the  concurrent  appointment  of  the  Presi- 
dent and  the  Senate,  they  would  have  been  embraced 
by  the  first  general  clause  of  the  section,  if  there  had 
been  no  exception  and  no  proviso.  The  argument  on  tho 
other  side  is,  that  notwithstanding  the  declared  pur- 
pose to  make  exceptions,  these  officers  are  not  made  excep- 
tions; that  notwithstanding  there  is  a  proviso  as  to  them, 
in  which  express  provision  is  specially  tor  tlieir  tenure  o_f 
office,  we  must  still  look  to  the  general  clause  to  find  their 
tenure  of  office.  It  is  a  settled  rule  of  construction  that 
every  word  of  a  statute'  is  to  he  taken  into  account,  and 
that  a  proviso  must  have  effect  as  much  as  any  other 
clause  of  the  statute. 

Upon  looking  into  this  proviso,  we  find  its  purpose  to  be 
the  fixing  a  tenure  of  office  for  these  seven  officers.  And 
how  is  that  tenure  fixed?  We  find  At  thus  declared,  some 
of  them  are  given  a  tenure  of  office,  others  are  not.  But 
as  to  the  favored  class,  as  to  that  class  intended  to  bo 
made  safe  and  most  secure,  even  their  tenure  is  not  so 
ample  and  permanent  as  the  tenure  given  to  all  civil  offi- 
cers who,  prior  to  the  act,  held  by  the  same  tenure  as  them- 
selves. By  the  general  clause,  all  civil  officers  are  em- 
braced and  protected  from  executive  removal,  including  as 
well  those  who  hold  by  no  other  tenure  than  "  the  plea- 
sure of  the  President."  This  tenure,  "during  the  plea- 
sure of  the  President,"  was  the  tenure  bv  which  all 
these  Cabinet  officers  held  prior  to  the  passage  of  this  law. 
Now,  for  the  first  time,  this  proviso  fixed  another  and 
safer  tenure  for  certain  Cabinet  ofliccrs,  not  for  all.  It 
gave  to  some  of  them  the  right  to  hold  during  the  term  of 
one  President  and  for  one  month  of  the  term  of  the  suc- 
ceeding President,  but  it  did  not  give  that  right  to  all  of 
them.  It  was  given  only  to  a  favored  class,  and  the  new 
tenure  so  given  to  the  favored  class  was  not  so  favorable 
as  that  given  to  other  civil  officers  who  had  theretofore 
held  by  precisely  the  same  uncertain  tenure,  that  is  to 
sav,  "the  pleasure  of  the  President,"  for  these  other  civil 
officers  were  not  limited  to  the  terra  of  one  President  and 
one  month  afterwards,  but  their  tenure  was  just  as  secure 
from  "the  pleasure  of  the  President"  after  the  expiration 
of  one  Presidential  term  and  after  the  expiration  of  tho 
first  month  of  the  succeeding  Presidential  terra,  as  it  was 
before. 

We  see,  then,  that  in  fixing  a  new  tenure  of  of  office  for 
Cabinet  officers,  the  tenure  given  to  one  class  of  them,  and 
that  the  most  favored,  was  not  as  favorable  as  that  given 
to  other  civil  officers  theretofore  holding  by  the  same  ten- 
ure with  themselves.  This  favored  class  were  not  to  hold 
one  moment  after  the  expiration  of  the  month  of  the  se- 
cond Presidential  term.   At  that  punctual  time,  the  right 
of  the  President  to  select  his  Cabinet  would,  even  as  to 
them,  return  to  him.   If  thev  were  to  remain  after  that,  it 
would  be  that  it  would  be  his  pleasure  to  keep  them  and 
to  give  them  a  new  tenure  by  his  choice,  in  the  regular 
mode  of  appointment, 
i     But,  as  we  have  seen,  the  proviso  makes  a  distinction 
between  Cabinet  officers,  and  divides  them  into  two 
classes,  those  holding  by  appointment  of  tho  President  for 
■  the  time  being,  and  those  not  appointed  bv  him,  but  by  his 
predecessor,  and  holding  only  by  his  sufferance  or  plea- 
sure.  If  ever  an  intent  was  manifest  in  -a  statute,  it  ia 
clear  in  this  instance.   There  is  a  division  into  two  classes, 
a  tenure  of  office  given  to  one  class,  and  withheld  from 
I  the  other.   Before  the  passage  of  this  act,  all  Cabinet  offi- 
!  cors  holding  under  any  President,  whether  appointed  by 
|  him  or  his  predecessor,  held  by  the  same  tenure,  "the  plea- 
1  sure  of  the  Prosident."   This  proviso  makes  a  distinction 
between  them  never  made  before.  It  gives  one  class  a  new 
and  more  secure  tenure,  and  it  leaves  the  other  class  with- 
out such  new  tenure.  One  class  was  intended  to  be  pro- 
tected, the  other  not. 

Now  comes  the  question,  Upon  .vhat  ground  was  this 
distinction  made?  Why  was  it  that  a  better  title,  a 
stronger  tenure  was  given  to  one  class  than  to  the  other? 
Tho  answer  is  given  bv  tho  proviso  Itself .  The  officers  in 
the  Cabinet  of  a  P  esidunt,  who  were  nominated  by  him 
I  who  were  appointed  by  him  with  the  concurrence  of  th 
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Senate  are  those  to  whom  this  Den-  and  tetter  tenure  b 
given  They  are  officers  of  his  own  selection ;  tliev  are 
hi-'  ehoeen  agents.  He  has  once  recommended  them  to 
the  Senate  ma  tit  persons  for  the  public  trust,  and  they 
have  obtained  their  office  through  hia  selection  and  choice. 
The  theory  here  is,  that  having  had  one  free 
c  j  portunitv"  of  choice,  having  once  exercised  his  right 
of  selecti  m,  he  shall  be  bound  bv  it.  He  shall  not 
dismiss  hi*  own  selected  agent  upon  his  own  pleasure  or 
caprice.  He  is.  in  legal  language,  "estopped"  by  the  selec- 
ts >n  he  has  made,  and  is  made  incapable  bv  his  own  act  of 
dissolving  the  official  relation  which  he  has  imposed  on 
himself.  Having  selected  hia  Cabiuet  ofheer.  he  must  take 
him  as  a  man  takes  his  ch>sen  wife,  for  better  or  wor*e. 

li  t  a?  to  such  Cabinet  officers  as  are  not  of  a  Preeident  s 
ech-c'i on— as  to  thoM  who  have  been  selected  by  a  former 
l'reeident- as  t<>  those  whose  title  was  given  by  another— 
as  to  these  he  never  app  anted,  and.  perhaps  never  would 
have  appoiiiti  d— as  to  th«*e  who  came  to  him  by  succes- 
sion and  not  bv  his  own  act— as  to  those  who  hold  merely 
bv  his  ac  ini  sconce  as  sufferance— th?y  are  entitled  to  no 
favor,  and  receive  none.  Thev  stand  as  step-children  in 
his  political  familv.  and  are  not  placed  on  the  same  level 
wi  h  the  rightful  heirs  entitled  to  the  inheritance. 

The  c  instruction  claimed  bv  the  managers  leads  to  this 
inevita  le  absnrditv :  that  the  clas=  entitled  to favor  are  cut 
orf  at  the  end  01  the  month,  while  those  having  a  less  meri- 
torious title,  remain  indefinitely.  What  was  iutended 
for  a  benefit,  becomes  a  mischief,  and  the  favored  class 
are  worse  off  than  if  no  favor  had  been  shown  them. 
Their  condition  wan  intended  to  be  made  better  than  that 
of  their  fellow  s,  and  has  been  madewoise.  From  those 
entith  d  t.>  protection,  it  is  taken  away  to  be  given  to  those 
not  entitled. 

Now.  when  President  Johnson  was  invested  with  his 
office,  he  found  Mr.  Stanton  holding  the  office  of  Secretary 
of  War.  He  had  been  appointed  by  Mr.  Lincoln  during 
his  first  term,  and  was  holding  in  the  second  month  of  Mr. 
lauc  'ln's  recond  term  under  the  old  appointment.  Mr. 
Sranton  was  neither  appointed  by  Mr.  Lincoln  or  Mr. 
Johnson  for  that  second  term :  so  that  we  are  relieved  from 
all  question  whether  the  tractioual  term,  counting  from 
the  accession  offMr.  Johnson,  is  to  be  called  the  i  n  -xpired 
term  of  Mr.  Lincoln,  or  the  proper  term  of  Mr.  John- 
eon,  and  whether,  if  he  had  been  appointed  or  re-ap- 
pointed by  Mr.  Lincoln  during  his  second  term,  he 
might  not  have  claimed  that  he  was  entitled,  as  agaiust 
Mr.  Johnson,  to  hold  on  to  its  end.  Mr.  Stauton 
never  had  any  tenure  of  office  under  the  Tenure  of 
Office  act  for  the  enm-nt  Presidential  term,  never  having 
been  apppointed  for  that  term  by  either  Mr.  Liucdn  or  Mr. 
Johnson.  He,  therefore,  d  es  m>t  come  within  the  cate- 
gory of  those  members  of  Mr.  Johnson's  Cabinet  who  have 
beeu  appointed  bv  Mr.  John-on. 

At  the  date  of  the  passage  of  the  Tenure  of  Office  act,  th< 
< 'abiuet  of  Mr.  Johnson  was  composed  as  follows:— The 
Secretaries  of  State,  of  the  Treasury,  of  War.  and  of  the 
Navy,  held  by  appointment  of  Mr.  Lincoln  made  in  hi-  fin-t 
term;  the  Secretary  of  the  Interior,  the  Postma.-ter-Gene- 
rnl.  and  the  Attorney-General,  held  by  the  appointment 
of  Mr.  Johnson  made  during  bis  current  term.  1  here  was. 
then,  as  to  the  entire  seven,  a  difference  as  to  the  manner 
and  time  of  their  appointment.  Four  had  been  appointed 
bv  Mr.  Lincoln,  aud  the  other  three  bv  Mr.  Johnson.  All 
of  them  held  bv  the  same  tenure,  "the  pleasure  of  tfu 
l*rerideut."  All  of  them,  without  reference  to  constitu- 
tional provi.-ious,  were,  by  exi.-ting  laws,  removable  bv  the 
independent  action  of  the  President.  The  act-  of  Coneres 
creating  the  offices  of  Secretaries  of  State,  of  War,  and  el 
the  Navy,  expressly  recognize  the  Executive  authority  to 
remove  them  at  pleasure.  The  acts  of  Congress  creatine 
the  four  other  heads  of  departments  place  them  on  the 
same  footing  as  to  tenure  of  otV.ce.  All  these  acts  re- 
mained, in  this  particular,  in  f  .ill  force.  This  Tenure  o! 
Office  act  introduces  a  distinction  made  applicable  to  Ca 
binet  officers  alone,  never  made  before.  For  the  first 
time,  it  gives  to  those  appointed  by  the  President  for  the 
time  being,  a  new  tenure.  It  secures  them  from  removal 
at  his  pleasure  alone.  It  repeals,  as  to  them,  the  existing 
laws,  and  declares  that  they  <-hall  thereafter  be  entitled  to 
h.-ld  during  the  remainder  of  the  term  of  the  President  by 
whom  they  were  appointed,  and  for  one  month  of  the  suc- 
ceeding Presidential  term,  exempt  from  removal  bv 
the  role  act  of  the  President,  and  onlv  subject  to  re- 
moval bv  the  concurrent  act  of  the  *  President  and 
Senate.  But  it  gives  them  no  right  to  hold  against 
the  pleasure  of  the  succeeding  President,  one  mo- 
ment after  the  expiration  of  that  punctual  time 
of  t  one  month.  When  that  time  has  arrived,  their 
rifffit  to  h-  Id  ceases,  and  their  offices  become  vacant  The 
Policy  here  declared  is  unmistakable,  that  notwithstand- 
ing anything  to  the  contrary  in  the  act  every  President 
shall  have  the  privilege  of  his  own  choice,  of  his  own  selec- 
tion of  the  members  of  his  Cabinet  The  right  of  selection 
for  himself  is,  however,  qualified.  He  may  not  as  there- 
tofore, enjoy  this  right  throughout  his  term.  For  the  first 
month  he  must  take  the  Cabinet  of  his  predecessor,  how- 
°v,cr  °W5*e™  to  him  *P  opinion  or  obnoxious  to  him  person- 
ally. 1  hen,  too,  while  the  right  is  given  to  him,  it  can  be 
exercised  but  once.  It  is  a  power  that  does  not  survive, 
but  expires  with  a  single  execution. 

Now,  as  to  the  three  members  of  Mr.  Johnson's  Cabinet, 
appointed  by  his  own  exercise  of  thin  independent  power 
he  having,  as  to  them,  once  exercised  the  power,  it  is,  as  to 
them,  exhausted.  The.  consequence  is,  that  these  three 
oJicers  no  longer  remain  subject  to  his  pleasure  alone. 
They  are  entitled  to  hoIftL  in  defiance  of  his  wishes, 
throughout  the  remainder  of  his  term,  because  thev  are 
his  on  n  selected  officers ;  but  they  are  not  entitled  to'hold 


during  the  whole  term  of  his  successor,  but  only  for  a  m  ">- 
dicuui  of  that  term,  just  bocau-e  they  were  not  selected  by 
that  succe-sor.   So  much  for  these  three. 

Now,  as  to  the  other  four,  as  to  whom  Mr.  John=on  hag 
not  exereised  his  right  of  choice  even  by  one  appointment. 
Hay  thev  hold  during  the  residue  r>f  his  term  in  defiance 
of  his  wishes?  Do  they  come  within  that  clear  pfficy  of 
giving  to  every  President  one  opportunity  at  least  to  ex- 
ercise his  inderendent  right  of  choice?  Barer?  not.  Then, 
if.  as  to  them,  be  ha?  the  right,  how  can  he  exercise  it,  if, 
as  in  the  case  of  Mr.  Stanton,  the  Cabinet  officer  holds  on 
after  he  ha*  been  requested  to  resisn?  What  mode  i-  left 
to  the  President  to  avail  himself  of  his  wn  independent 
right,  when  such  an  officer  refuses  to  resign?  None  other 
than  the  process  of  removal;  for  he  cannot  put  the  man  of 
his  choice  fnuutilhc  has  put  the  other  out.  Sothattho 
independent  right  of  choice  cannot  under  sech  c  r.  liti  us, 
be  exercised  at  all  without  ttie  corresponding  right  of  re- 
moval ;  and  the  one  necessarily  implies  The  other. 

We  have  seen  that  the  tenure  of  office  fixed  by  the  provitO 
for  Cabinet  officers  applies  only  to  those  mem!>ers  of  Mr. 
Johnson's  Cabinet  appointed  by  him-elf.  It,  therefore,  doea 
not  appb"  to  Mr.  Stanton.  If  there  is  any  other  clause  of 
the  act  which  applies  to  Mr.  Stanton,  it  mast  be  the  fir^t 
general  clause,  and  if  that  does  not  apply  1 1  him,  then  his 
ca?e  does  not  come  within  the  purview  of  the  act  at  all.  but 
must  be  ruled  by  the  pre-existing  laws,  which  mad  -  him 
subject  at  all  time*  to  the  pleasure  of  the  Pre-i  1  ut  and  to 
the  exercise  of  hi-  independent  power  of  removal.  And  this 
is  precisely  what  is  claimed  bv  the  managers.  They  main- 
tain, that,  although  the  j>roviso  does  not  give  Mr.  Stanton 
a  new  tenure,  vet  the  first  general  clause  d  o?,  and  that  ho 
is  put  by  that  clause  on  the  same  footing  of  all  other  ch  il 
officers  who,  at  the  date  of  the  act,  held  by  the  concurrent 
appointment  of  the  President  and  Senate  by  no  other 
tenure  than  "during  the  pleasure  of  the  President."  But  all 
the  officers  intended  to  be  embraced  by  that  first  clause, 
who  held  by  that  tenure  before,  are  declared  to  hold  by 
a  uew  tenure.  Not  one  of  them  can  be  rem  wed  bv  the 
President  alone.  Whether  appointed  by  the  Pre? ident  for 
the  time  being  or  by  his  predecessor,  they  m:=t  remain  in 
defiance  of  tie'  President  nntfl  removed  by  the  concurrent 
action  of  the  President  and  the  Senate.  In  effect,  -o  far  aa 
the  power  of  the  President  is  concerned,  they  may  hold  for 
life.  If  Mr.  Stanton  comes  within  the  protection  of  that 
clause,  if  his  tenure  of  office  is  fixed  by  that  clause,  it  fol- 
lows inevitable  that  Mr.  Johnson  cannot  remove  him.  It 
follows  as  inevitably  that  no  succeeding  President  can  re- 
move him.  He  mav  defy  Mr.  Johnson's  succe=-or  as  ho 
has  said  to  Mr.  Johnson,  "I  am  compelled  to  denv  your 
right  under  the  Constitution  and  laws  of  the  United  State?, 
without  the  advice  and  consent  of  the  Senate."  If  the 
-uccossor  of  Mr.  Johnson  should  point  him  to  the  prori$ot 
and  at  the  end  of  the  month  require  him  to  leave,  his  an- 
swer, according  to  the  managers,  would  run  thus:— That 
proviso  did  not  fix  my  tenure  of  office.  It  did  not  apply 
to  me,  but  only  to  those  appointed  by  Mr.  Johnson.  Thev 
must  go  out  with  the  month;  I  do  no  not.  My  tenure  ia 
fixed  by  the  first  cla'se,  and  you  cannot  get  clear  of  me 
without  the  advice  and  consent  of  the  Senate." 

Without  concluding,  Mr.  Stanbery  gave  way  to  a  motion 
to  adjourn.  He  had  read  only  nineteen  pages  out  of  fifty- 
five. 


PROCEEDINGS  OF  SATURDAY,  WAY  2. 


The  Senate  met  at  noon,  and  the  court  was  imme- 
diately opened  in  due  form. 

Mr.  STANBERY  resumed  the  floor,  introducing  the 
continuance  of  his  remarks  by  thanking  the  Senate 
for  the  courtesy  shown  him  in  an  early  adjournment 
last  evening,  and  sayiDe  he  had  been  greatly  bene- 
fited by  the  consequent  rest  and  then  exp-ess.n^  in 
advance  his  confidence  in  a  speedy  acquit  fad,  pro- 
ceeded with  his  argument 

At  1-15  P.  M.,  Mr.  Stanbery  showing  evident  signs 
of  fatigue,  Senator  Johnson  approached  him  and 
ipparently  made  a  suggestion,  in  reply  to  which  Mr. 
Stanbery  said  it  would  relieve  him  very  much  if  hia 
young  friend  wonld  be  permitted  to  read  his  remarks. 

Senator  ANTHONY  said,  in  order  to  relieve  the 
conn8el.  he  wonld  move  that  the  Senate  adjourn  until 
Monday. 

Several  Senators — No.  no! 

In  reply  to  an  inquiry  from  the  Chief  Justice,  Mr. 
STANBERY  said  he  did  not  ask  it  and  Mr.  W.  F. 
Pedrick,  formerly  of  the  Attorney-General's  Office, 
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and  who  has  assisted  the  counsel  durinsr  the  trial, 
then  proceeded  to  read  from  the  printed  speech  in  a 
clear  voice. 

I>Ir.  Stanbery's  Address. 

It'is  onlv  in  the  first  article  that  anv  charge  is  made  in 
reference  to  Mr,  Stanton's  removal.   That  article  nowhere 
alleges  that  Mr.  Stanton  has  been  removed  either  in  law  or 
in  fact.   It  does  allege  that  on  the  2!st  of  February  Stanton 
was  "lawfully  entitled  to  hold  said  office  of  Secretary  for 
the  Department  of  War,"  and  that  on  that  day  the  Presi- 
dent "did  unlawfully  and  in  violation  of  the  Constitution 
and  laws  of  the  United  States,  issue  an  order  in  writing  for 
the  removal  of  Edwin  M.  Stanton  from  the  office  of  Secre- 
tary for  the  Department  of  War."  It  ia  the  issuance  of 
tins  order  for  a  removal  that  is  made  the  gravamen  of  the 
charge.   It  ia  not  followed  bv  any  alli  gation  that  it  had 
the  effect  to  work  a  removal  either  in  law  or  in  fact.  On 
the  contrary,  in  the  very  next  article  which  is  founded  on 
the  order  to  Thomas,  which  purports  to  be  made  after  the 
order  for  the  removal  of  Stanton,  it  is  alleged  that  Stanton 
still  held  the  office  lawfully,  and  that  notwithstanding  the 
order  oi  removal  to  Stanton,  and  the  order  to  Thomas  to 
act  as  Secretary.  Stanton  still  held  the  office,  and  no  va- 
cancy was  created  or  existed.   This  is  the  tenor  of  every 
nrticle.  that  Stanton  never  has  been  removed,  in  law  or  in 
fact ;  that  there  never  has  been  an  ouster,  either  in  law  or 
in  fact,  and  that  there  has  been  at  no  time  a  vacancy.  The 
proof  shows  that  Stanton  remains  in  possession,  and  that 
bis  official  acts  continue  to  be  recognized.   Now  if  the 
order  per  se  operated  a  removal  in  law,  it  must  follow 
that  the  order  was  valid  and  in  conformity  with  the  Consti- 
tution and  laws  of  the  United  States,  for  no  order  made  con- 
trary thereto  could  take  effect  in  law.   If  there  was  a  re- 
moval in  law  the  executive  order  which  accomplished  it 
was  a  valid,  not  an  invalid  act.   But  if  the  order  did  not 
Operate  a  removal  per  se,  and  if  a  removal  in  fact,  though 
not  in  law,  might  be  held  sufficient  to  constitute  an  of- 
fense, aud  if  it  were  alleged  and  were  proved  that  under 
the  illegal  order  an  ouster  or  removal  was  effected  by  force 
or  threats,  the  answer  to  be  given  in  this  case  is  conclu- 
eive.   No  ouster— in  fact,  no  actual  or  physical  removal— is 
proved  or  so  much  as  charged.   Mr.  Stanton  has  never  to 
this  day  been  put  out  of  actual  possession.   lie  remains  in 
possession  as  fully  since  the  order  was  as  before,  and  still 
holds  on.   Now,  we  look  in  vain  through  this  Tenure  of 
Office  act  for  any  provision  forbidding  an  attempt  to  cause 
a  removal,  or  making  it  penal  to  issue  an  order  for  such 
purpose.   The  sixth  section  is  the  only  one  on  the  subject 
of  removal,  and  that  provides  "that  every  removal  *  *  * 
made  *  *  *  contrary  to  the  provisions  of  this  act  *  *  * 
shall  be  deemed,  and  is  hereby  declared,  to  be  a  high  mis- 
demeanor, and  is  made  punishable  by  fine  not  exceeding 
ten  thousand  dollars,  or  imprisonment  not  exceeding  five 
years,  or  both,  at  the  discretion  of  the  court.   No  latitude 
of  construction  can  torture  an  attempt  to  make  a  removal 
into  an  actual  removal,  or  can  turn  an  abortive  effort  to  do 
a  given  thing  into  an  accomplished  fact.   Such  a  latitude 
of  construction  could  not  he  allowed  when  the  rule  ot  con- 
struction is  least  restricted,  and  least  cf  all  in  a  penal  sta- 
tute where  the  rule  of  construction  is  the  most  restrictive. 
It  seems  a  waste  of  words  to  argue  this  point  further. 
There  is  a  total  failure  of  the  case  upon  the  first  article  on 
this  point,  if  we  had  none  other.  And  yet  this  article  is  the 
head  and  front  of  the  entire  case.   Strike  it  out  and  all 
that  remains  ia  "leather  and  prunella."   But,  Senators,  if 
von  should  be  of  opinion  that  the  Tenure  of  Office  act  pro- 
tected Mr.  Stanton,  and  that  the  attempt  to  remove  him 
va-  equivalent  to  a  removal,  we  next  maintain— First, 
that  the  President  had  aright  to  construe  the  law  for 
himself,  and  if,  in  the  exercise  of  that  right,  he  committed 
an  error  of  construction,  and  acted  under  that  error,  he  is 
not  to  lie  held  responsible.   Second,  if  he  had  so  con- 
Btrtted  the  law  as  to  be  of  opinion  that  Mr.  Stanton  was 
in'<  nded  to  be  protected  by  it  against  his  power  of  re- 
moval, and  was  also  of  opinion  that  the  law  in  that  rc- 
spect  was  contrary  to  the  Constitution,  he  is  not  to  be  held 
n  sponsible  if  he  therein  committed  an  error.   I  proceed  to 
argue  these  points  in  the  order  in  which  they  have  been 
stated.    First,  then,  is  the  President  responsible  for  an  offi- 
cial act  done  by  him  under  an  erroneous  construction  of 
an  act  of  Congress?   I  agree  that  ignorance  or  misconcep- 
tion of  the  law  docs  not,  in  general,  excuse  a  party  from 
ci\  il  or  criminal  liability  for  an  act  contrary  to  law.  But 
this  well-established  rule  has  exceptions  equally  well 
established,  and  the  case  here  falls  within  one  of  the  ex- 
ceptions, and  not  within  the  rule  where  a  law  is  passed 
which  concerns  the  President  and  touches  his  official 
duties,  it  i-"  not  only  his  right,  but  his  duty  to  deter- 
mine for  himself  what  is  the  true  construction  of  the 
law.  and  to  act.  or  refuse  to  act,  according  to  that  deter- 
mination, whatever  it  may  be.   He  is  an  executive  officer, 
not  a  mere  ministerial  officer.   He  is  invested  with  a 
discretion,  with  the  right  to  form  a  judgment  and  to  act 
under  his  judgment  so  formed,  however  erroneous.  No 
such  distinction,  is  allowed  to  a  ministerial  officer.  His 
business  is  not  to  construe  the  law,  but  merely  to  perform 
it,  and  he  :ict*  at  his  peril  if  he  does  not  do  that  w  hfeh  is 
commanded  by  reason  of  an  erroneous  construction,  how- 
ever honestly  entertained.    Mr.  Btanbery  then  claimed 
that  the,  Constitution  clearly  gives  the  President  the  power 
to  construe  laws,  and  argued  at  length  that  Mr.  Johnsop 
had  no  right  to  go  to  the  Supreme  Court  to  ascertain  whe- 
ther the  law  was  constitutional,  nor  was  he  obliged  to  take 
advice  from  his  Cabinet  as  to  what  course  he  should  pur- 
sue.   I  roeeeding,  he  said :  —Besides  this  late  authoritative 
exposition,  as  to  the  discretionary  power  of  the  President, 
there  U  abundsnee  of  other  authority  entitled  to  tho 
gravest  consideration,  which  might  bo  adduced  to  tho 


same  effect,  and  which  I  propose  to  introduce  upon  tho 
next  point,  which  I  now  proceed  to  consider,  and  that 
point  is  that  if  the  President  had  so  construed  this  Tenure 
ot  Office  act  as  to  be  satisfied  that  Mr.  Stanton  came  within 
its  provisions,  but  was  also  of  opinion  that  the  law  in  that 
respect  was  contrary  to  the  Constitution,  he  is  not  to  ho 
held  responsible  if  therein  he  committed  an  error.  The 
case,  in  that  aspect,  stood  thus  :-IIere  was  an  act  of  Con- 
gress, which,  in  the  construction  given  to  it  bv  the  Presi- 
dent, was  for  the  removal  of  Mr.  Stanton  from  the  War  De- 
partment. The  President,  in  the  exercise  of  his  executive 
functions  and  of  his  duty  to  see  that  the  laws  were  faith- 
fully executed,  came  to  the  conclusion  that  in  the  execu- 
tion of  so  much  of  this  executive  duty  as  had  relation  to 
the  administration  of  the  War  Department  it  was  expe- 
dient to  place  it  in  the  hands  of  another  person.   His  re- 
lations with  Mr.  Stanton  were  such  that  he  felt  unwilling 
any  longer  to  be  responsible  for  his  acts  in  the  administra- 
tion of  that  department,  or  to  trust  him  as  one  of  his  con- 
fidential advisers.  The  question  at  once  arose  whether  thia 
right  of  removal,  denied  to  him  bv  this  law,  was  given 
to   him  by  the  Constitution;  or,  to  state  it  in  other 
words,  whether  this  law  was  in  thi3  respect  in  pursuance 
of  the  Constitution.   Now,  it  appears  that  his  opinion 
upon  this  auestion  has  been  made  up  deliberately.  When 
this  same  law  was  on  its  passage  and  had  been  presented 
to  him  for  his  approval,  his  opinion  was  formed  that  it 
was  in  violation  of  the  Constitution.  He  refused  to  ap- 
prove it.  and  returned  it  to  Congress  with  a  message  in 
which  this  opinion  was  distinctly  announced.  It  passed, 
notwithstanding,  by  a  constitutional  majority  in  both 
Houses.   No  one  doubts  that  then,  at  least,  he  had  a  per- 
fect right  to  exercise  a  discretion,  and  no  one  has  ever  yet 
asserted  that  an  error  in  an  ooinion  so  formed  involved 
him  in  any  liability.  The  exercise  of  that  veto  power 
exhausted  all  his  means  of  resistance  to  what  he  deemed 
au  unconstitutional  act  in  his  legislative  capacity,  and  so 
far  as  the  law  provided  a  rule  of  action  for  others  than 
himself  no  other  means  of  resistance  were  left  to  him. 
But  this  law  was  directly  aimed  at  him  and  the  exercise 
of  the  executive  power  vested  in  him  by  the  Constitution. 
When,  therefore,  he  came  a  second  time  to  consider  it,  it 
was  in  the  discharge  of  an  executive  duty.   Had  he  then 
no  discretion  of  any  sort?   Was  he  bound  to  act  in  a 
merely  ministerial  capacity?   Having  once  finally  exer- 
cised a  discretion  in  his  legislative  capacity  to  prevent  tho 
passage  of  the  law,  was  he  thereby  deprived  of  his  discre- 
tion in  his  executive  capacity,  when  he  was  called  upon  to 
act  under  it?   It  has  been  said  that  a  law  passed  over  a 
President's  veto  by  a  majority  of  two-thirds,  has  a  greater 
sanction  than  a  law  passed  in  the  ordinary  way  by  a  mero 
majority.  I  know  that  there  are  those  who,  whilst  they 
admit    that    as    to  a  law  passed    in    the  ordinary 
mode   by   the    concurrent    acts  of  the  two  Houses 
and  the    President,    it    may    be  questioned    on  tho 
score    of   unconstitutionality,    yet  maintain    that  a 
law  not  passed  by  such   a   concurrence  but  by  tho 
separate  action  of  the  two  Houses  without  the  concurrence 
of  the  Executive  or  against  his  will,  is  something  superior 
to  ordinary  legislation,  and  takes  the  character  of  a  funda- 
mental or  organic  enactment.  But  this  is  a  modern  heresv 
unsustained  by  the  slightest  reason  or  authority.   It  is  at 
least  but  a  legislative  act.   It  stands  upon  an  equal  footing 
with  other  legislative  acts.   It  cannot  be  put  upon  higher 
ground  or  lower  ground.   No  distinction  is  allowable  be- 
tween the  one  and  the  other.   But  if  it  were,  it  certainly 
would  seem  more  reasonable  that  such  a  law  passed  by  ono 
co-ordinate  department  would  stand  on  lower  ground  than 
a  law  passed  with  full  concurrence  of  both  departments. 
The  question  then  recurs,  is  tho  President  invested  with  a 
discretion  in  his  executive  capacity?  In  the  exercise  of 
that  discretion  may  he  compare  the  law  with  the  Consti- 
tution, and  if  in  his  opinion  the  law  vests  him  with  a 
power  not  granted  by  the  Constitution,  or  deprives  him  of 
a  power  which  the  Constitution  does  not  grant,  may  he  re- 
fuse to  execute  the  power  so  given  or  proceed  to  exercise 
the  power  so  taken  away?   We  have  alieady  cited  a  lato 
decirion  of  tho  Supreme  Court  directly  in  point,  that  pre- 
sented tho  direct  question,  whether  as  to  the  reconstruc- 
tion acts  passed  like  this  Tenure  of  Civil  Office  act,  by  a 
vote  of  two-thirds  in  each  House,  tho  President  had,  not- 
withstanding, in  reference  to  those  laws  an  executive  dis- 
cretion? The  decision  maintains  that  he  had.   I  proceed 
to  show  that  this  is  no  modern  doctrine.   The  authorities 
which  I  shall  cite  go  beyond  the  necessities  of  this  case. 
Some  of  them  go  to  the  length  of  asserting  that  this  execu- 
tive discretion  survives  even  after  tho  passage  of  the  law 
by  the  legislative  department. 

It  has  been  construed  by  the  judicial  department,  and 
in  that  extreme  case  leaves  the  President  at  last  to  act  for 
himself  in  opposition  to  the  express  will  of  both  the  other 
departments.  I  will  first  cite  some  opinions  upon  this  ex- 
treme position.  Mr.  Stanbcry  then  quoted  from  Presidents 
Jefferson,  Jackson,  Van  Buren,  from  tho  Federalists,  and 
from  a  large  number  of  loyal  authorities  and  decisions  of 
the  Supreme  Court  of  the  United  States  to  sustain  his  po- 
sition. Continuing,  ho  said —Quotations  from  opinions 
of  the  Supremo  Court  maintaining  that  the  executive 
power  is  in  no  sense  ministerial,  but  strictly  discretionary, 
might  be  multiplied  indefinitely.  And  indeed,  it  is  easy  to 
show,  from  repeated  decisions  of  the  same  Court,  that  tho 
heads  of  departments,  except  where  tho  performance  of  a 
specific  act  or  duty  is  required  of  them  by  law,  are  in  no 
sense  ministerial  officers,  but  that  they  too  are  clothed 
wijh  a  discretion,  and  protected  from  responsibility  for 
error  in  the  cxerciso  of  the  discretion.  Thus:  Decatur  vs 
Paulding.  14  Peters:  Kendall  vs.  Stokes,  3  Howard;  Bra 
shear  vs.  Mason,  6  Howard  ;  in  which  latter  case  the  Cour 
say "The  duty  required  of  tho  Secretary  by  tho  reaolu 
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tir.n,  was  to  be  performed  bv  him  as  the  head  of  one  of  the 
e  xecutive  departments  of  the  Government,  in  the  ordinary 
d'i-charge  of  his  othcial  duties ;  that  in  general,  such  dutiCB, 
whether  imposed  by  act  of  Congress  or  by  resolution,  are 
not  merely  ministerial  duties;  that  the  head  of  an  execu- 
tive department  of  the  Government,  in  the  administration 
ot  the  various  and  important  concerns  of  his  office,  is  con- 
tinually required  to  exercise  judgment  and  discretion; 
and  that  the  Court  could  not,  by  mandamus,  act  directl.v 
upon  the  officer,  to  guide  and  control  his  judgment  and 
di.-cretion  in  matters  committed  to  his  care  m  the  ordinary 
discharge  of  his  official  duties." 

I  will  now  ask  vour  attention,  Senators,  to  the  remain- 
ing artieles,  and  nrst,  the  four  conspiracy  artich  s.  These 
ahYge  that  the  President  unlawfully  conspired  with  Lo- 
renzo Thomas,  and  others  to  the  House  of  Representatives 
unknown,  on  the  21st  of  February,  1868,  first,  to  hinder  and 
prevent  Edwin  II,  Stanton,  Secretary  ot  War,  from  hold- 
ing the  office  of  Secretary  for  the  Department  ot  War, 
coutrarv  to  the  Conspiracy  act  of  July  31.  1861.  and  in  vio- 
lation of  the  Constitution  of  the  United  States;  second,  to 
prevent  and  hinder  the  execution  of  the  '"act  regulating 
the  tenure  of  certain  civil  offices,"  and  in  pursuance  ot 
this  conspiracy  did  unlaw  fully  attempt  to  prevent  Edwin 
M.  Stanton  from.holding  the  said  office;  third,  by  torce  to 
seize,  take  and  possess  the  property  of  the  L'nited  States 
fn  the  Department  of  War  in  the  custody  and  charge  of 
Edwin  M.  Stanton,  Secretary  thereof,  contrary  to  the  Con- 
spiracy act  of  July  31, 1861,  and  of  the  Tenure  of  Office  act: 
fourth,  with  intent  unlawfully  to  Eeize,  take  and  possess 
the  property  of  the  L'nited  States  in  the  Department  of 
War  in  the  custody  of  Edwin  M.  Stanton,  the  Secretary 
thereof,  with  intent  to  violate  the  "act  regulating  the 
tenure  of  certain  civil  offices."  It  will  be  seen  that  these 
four  conspiracy  counts  all  relate  to  the  same  subject  mat- 
ter—the  War  Office,  the  Secretary  of  the  WarOiliceand 
the  public  property  therein  situated— and  this  is  all  that  is 
necessary  to  be  said  about  these  articles,  for  not  a  seintilia 
of  proof  has  been  adduced  in  their  support.  The  case 
attempted  to  be  made  out  under  these  conspiracy  arti- 
cles by  the  managers  was,  in  the  firet  place,  by  the  pro- 
duction of  orders  issued  on  the  21st  of  February,  But 
aa  these  of  themselves  did  not  amount  to  evidence  of 
a  conspiracy,  as  they  carried  the  idea  of  no  unlawful 
agi  cement,  but  6imply  stood  upon  the  footing  of  an 
order  given  by  the  l'resldent  to  a  subordinate,  the  mana- 
gers, in  order  to  make  some  show  of  a  case,  ottered  to  in- 
troduce the  declarations  of  General  Thomas,  made  on  the 
night  of  the  21st  and  on  the  2-d  of  February  and  other 
days,  intending  to  show  a  purpose  on  his  part  to  obtain 
possession  of  the  department  and  the  property  of  the  de- 
partment by  intimidation  and  force.  Objection  was  made 
at  the  time  to  the  introduction  of  these  declarations  with- 
out laying  a  foundation  upon  which  the  President  could 
be  made  liable  by  such  declaration.  Impressed  with  this 
objection,  the  manager  who  opened  the  prosecution,  after 
some  consideration,  at  length  answered  an  inquiry  of  a 
Senator  that  he  expected  to  follow  up  the  proof  of  the  de- 
clarations by  proof  connecting  the  President  with  them. 
Upon  that  assurance  he  was  allow  ed  to  give  the  declara- 
tions of  General  Thomas  in  evidence.  But  that  is  the 
last  we  have  heard  of  any  supporting  proof  so  promised. 
Not  a  scintilla  of  proof  has  been  obtained  from  General 
Thomas  or  from  any  other  quarter,  under  the  conspiracy 
charge,  of  any  authority  given  or  intended  to  be  given  by 
the  President  to  General  Thomas  to  resort  to  force,  intimi- 
dation or  threats,  in  the  execution  of  the  order  which  the 
President  had  given.  This  is  quite  enough  to  say  with  re- 
gard to  there  articles.  Next,  as  to  the  ninth  article,  usu- 
ally known  as  the  Emory  article.  It  had  no  substance  in 
itself  from  the  beginning,  and  since  the  testimony  of  Mr. 
WellcB  remains  without  the  slightest  foundation.  Next, 
as  to  the  tenth  article,  relative  to  the  speeches  made  at  the 
Executive  Mansion,  at  Cleveland  and  at  St.  Louis,  in  the 
months  of  August  and  September,  1866.  It  is  in  the  name 
of  the  people  of  the  United  States  that  3-011,  Senators,  are 
in  this  article  called  upon  to  hold  the  President  of  the 
United  States  criminally  responsible,  even  to  the  loss  of 
his  office,  for  speaking,  as  the  article  has  it,  with  a  loud 
voice  to  an  assemblage  of  American  citizens  what  is  called 
scandalous  matter  touching  the  Thirtv-ninth  Congress  of 
the  United  States.  Mr.  Stanbery  held  that  the  Thirty- 
ninth  Congress  having  taken  no  notice  of  the  alleged 
scandal,  this  Congress  could  not,  and  quoted  from  an  Eng- 
lish case  to  sustain  his  position. 

The  tenth  article,  he  said,  carried  us  back  five  hundred 
yean  to  the  days  when  men  were  punished  for  expressing 
their  religions  opinions.  He  then  continued  as  follows:— 
Upon  the  formation  of  the  Constitution  of  the  United 
States,  our  fathers  were  not  unmindful  of  what  had  hap- 
pened in  the  past.  They  had  brought  with  them  the  tradi- 
tions of  suffering  and  persecution  for  opinion's  sake,  and 
they  determined  to  lay  here  for  themselves  the  founda- 
tions of  civil  liberty,  so  strong  that  they  never  could  be 
changed.  \V  hen  our  Constitution  was  formed  and  was 
presented  to  the  various  States  for  adoption,  the  universal 
objection  made  to  it  was  not  so  much  for  what  it  contained 
as  for  what  it  omitted.  It  was  said  we  find  here  no  bill  of 
rights ;  we  find  here  no  guarantee  of  conscience,  of  speech, 
of  the  press.  The.  answer  was  tint  the  Constitution  itself 
was.  from  beginning  to  end,  a  bill  of  rights;  that  it  con- 
tcrrcd  upon  the  government  only  certain  specified  and  de- 
legated powers,  and  among  these  was  not  to  be  found  any 
grant  ot  any  power  over  the  conscience  or  over  free  speech 
or  a  free  rress.  The  answer  was  plausible,  but  not  satis- 
taetory.  1  he  consequence  was  that  at  the  lirst  Congress 
m-M  under  the  Constitution,  according  to  instructions  sent 
trom  the  various  State  Conventions,  ten  amendments  were 


I  introduced  and  adopted,  and  first  in  order  among  them  ia 
;  this  amendment: — 

Article  1.  <  longress  shall  make  no  law  respecting  an  esta- 
|  blishment.if  religion  or  prohibiting  the  free  exercise  thereof* 
|  or  ahridaing  the  freedom  of  speech  or  of  the  press;  or  the 
i  right  of  the  people  peaceably  to  assemble  and  to  petition 
the  government  for  a  redress  of  grievances. 
There,  in  that  article,  associated  with  religious  frec- 
i  dom,  with  the  fred  >m  of  the  press,  with  the  great  right  of 
|  popular  assemblage  and  petition  there  we  find  Bafi  I  an- 
!  chored  forever  this  inestimable  right  of  free  speech.  Mark- 
;  now,  Senators,  the  prescient  wisdom  of  the  people! 
|  Within  ten  years  after  the  adoption  of  the  Constitution 
I  the  government  was  entirely  in  the  hands  of  one  party. 
All  of  its  departments,  executive,  legislative  and  judl- 
ciarv,  were  concentrated  in  what  was  then  called  the  Fe- 
deral party.  But  a  formidable  party  had  begun  to  show 
itself,  headed  by  a  formidable  leader,  a  party  then  called 
the  Republican,  since  known  as  the  Democratic  party. 
Nothing  was  left  to  them  but  free  speech  and  a  free  press. 
All  the  patronage  was  upon  the  other  side.  But  they 
made  the  most  of  these  great  engines.  So  much,  however, 
had  the  dominant  party  lost  discretion,  confident  in  its 
party  strength,  that,  irritated  to  folly  and  madness  bv  the 
fierce  attacks  made  upon  its  executive,  its  judic  iary  and 
its  Houses  of  Congress,  in  an  evil  hour  it  passed  an  act, 
July  14,  1798,  entitled  "An  act  for  the  punishment  of  cer- 
tain crimes  against  the  l'nited  States/'  The  second  sec- 
tion of  this  act  provides:— "That  if  any  person  shall  write, 
print,  utter,  publish  *  *  *  any  false,  scandalous  and 
malicious  writing  or  writings  against  the  Government  of 
the  United  States  or  the  President  of  the  United  States, 
with  intent  to  defame  the  said  government,  or  either 
House  of  the  said  Congress,  or  the  said  President,  or  to 
bring  them  or  either  of  them  into  contempt  or  disre- 
pute, or  to  excite  against  them  or  either  or  any  of 
them  the  hatred  of  the  good  people  of  the  United  States 
*  *  *  such  persons  *  *  *  shall  be  punished  by  a  lino 
not  exceeding  two  thousand  dollars,  and  by  imprison- 
ment not  exceeding  two  years."  No  act  has  ever  been 
passed  by  the  Congress  of  the  United  States  so  odious 
to  the  people  as  this.  Mr.  Hamilton,  and  other  great 
Federalists  of  the  day,  attempted  in  vain  to  defend 
it  before  the  people.  But  the  authors  of  the  law 
and  the  law  itself  went  down  together  before 
the  popular  indignation,  and  this*  act,  which  was  got- 
ten up  by  a  great  and  powerful  party  in  order  to  preserve 
itself  in  power,  became  the  fatal  means  of  driving  that 
party  out  of  power,  followed  by  the  maledictions  of  the 
people.  History  continues  to  teach  us  now  as  heretofore, 
that  "eternal  vigilance  is  the  price  of  liberty."  There  is 
now,  as  there  ha3  been  in  the  past,  a  constant  tendency  to 
transfer  power  from  the  many  to  the  few.  There  the  dan- 
ger lies  to  the  permanence  of  our  political  institutions, 
and  its  source  is  in  the  Legislative  Department  alone. 
Guard  that  well  and  we  are  safe.  And  to  guard  it  well, 
you  must  guard  the  other  departments  from  its  encroach- 
ments. Without  the  help  of  the  people  they  caun.  t  de- 
feud  themselves.  This  last  attempt  manifested  in  this 
tenth  article  to  again  bring  into  play  the  fearful  privilege 
of  the  legislative  department,  is  only  a  repetition  of  v.  hat 
has  happened  from  the  dawn  of  history.  Wherever  that 
has  been  the  governing  element,  it  has  always  been  j^  along 
of  free  speech  and  a  free  press.  It  has  not  been  so  w  :th 
the  absolute  monarch.  He  feels  secure  surrounded  by 
physical  power,  sustained  by  armies  and  navies.  Accord- 
ingly, we  find  that  such  a  monster  as  Tiberius  pardoned  a 
poor  wretch  who  had  lampooucd  his  authority  and  ridi- 
culed his  conduct ;  while  the  Decemvirs  remorselessly  put 
to  death  a  Roman  satirist  who  was  bold  enough  to  attack 
and  bring  into  contempt  their  authority.  The  eleventh 
article  is  the  only  one  that  remains  to  be  considered.  I 
confess  my  inability  to  make  anything  out  of  that  article. 
And  now,  Senators,  after  this  ijeview  of  the  articles 
of  impeachment,  we  are  prepared  to  form  some  idea 
of  the  nature  of  this  impeachment  itself.  Where 
now  is  the  mischief?  Where  now  is  the  injury  to  any 
individual  or  to  any  officer  of  the  government  brought 
about  by  the  action  of  the  President?  Whether  actuated 
by  good  motives  or  bad,  no  injury  has  followed;  no  public 
interest  has  suffered;  no  officer  has  been  changed,  either 
rightfully  or  wrongfully;  not  an  item  of  public  property  or 
public  money  has  passed  out  of  the  custody  of  law  or 
has  been  appropriated  to  improper  uses.  To  all  this  it  is 
Bald  that  it  is  enough  that  the  law  has  been  violated,  that 
powers  have  been  assumed  by  the  President  not  conferred 
upon  him  by  the  Constitution  of  the  United  States.  It  is 
in  the  order  of  the  21st  of  February,  1868,  that  it  is  clai  ned 
on  the  part  of  the  managers  that  the  President  usurped  a 
power  not  granted  by  the  Constitution.  If  that  propo- 
sition could  be  established  the  managers  would  still  be  a 
great  way  off  from  a  conviction  lor  an  impeachable  offense. 
Much  more  must  be  made  out  besides  the  actual  violation 
by.  the  President  of  the  constitutional  provisions ;  first  of  all, 
the  criminal  intent  to  violote;  and  secondly,  the  existence 
of  an  act  of  Congress  providing  that  such  violations  with 
criminal  intent  should  amount  to  a  high  crime  and  misde- 
meanor. 

But  I  hasten  to  meet  the  managers  upon  the  main  propo- 
sition, and  I  maintain  with  confidence  that  the  order 
issued  on  the  21st  of  February,  1868,  for  the  removal  of  Mr. 
Stanton  was  issued  by  the  Presi  lent  in  the  exercise  of  an 
undoubted  power  vested  in  him  by  the  Constitution  of  the 
United  States.  No  executive  order  issued  by  any  Presi- 
dent, from  the  time  of  Washington  down  to  the  present, 
comes  to  ub  with  a  greater  sanction,  or  higher  authority, 
or  stronger  indorsements  than  this  order.  If  this  order  is 
indeed,  as  it  is  claimed,  a  usurpation  of  power  not  granted 
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by  the  Constitution,  then  Washington  wbb  a  usurper  in 
every  month  of  his  administration,  and  after  him  every 
President  that  ever  occupied  that  high  office  from  his  day 
to  that  of  the  present  incumhent.  for  everyone  of  them  lias 
exercised,  without  doubt  and  without  question,  this  execu- 
tive power  of  removal  from  ofiice.  So  far  as  this  question 
stands  upon  authority,  it  may  be  said  to  have  been  more 
thoroughly  and  satisfactorily  settled  than  any  one  that, 
lias  at  any  time  agitated  the  country ;  settled  first  in  1789 
toy  the  very  men  who  framed  the  Constitution  itself ;  then 
after  the  lapse  and  acquiescence  of  some  fortv  years 
brought  again  and  again  into  question  in  1826.  in  1850  and 
in  lg:i5.  B  it  in  the  worst  party  times  it  was  never  changed 
bv  the  Legislature,  but  left  as  it  was  until  the  2d  of  March, 
1867,  when,  after  the  lapse  of  almost  eightv  years,  a  new 
rule  was  attempted  to  be  established  which  proposes  to 
reverse  the  whole  past.  Mr.  Stanbery  argued  that 
although  the  Constitution  was  silent  about  the  power  of 
removals,  it  plainly  implied  that  power.  The  purpose  of 
making  appointments  subject  to  the  advice  and  consent  of 
the  Senate  was  to  prevent  corruption  and  favoritsm,  but 
rot  to  give  the  Senate  power  to  control  the  Executive. 
C  ntinuing,  he  said  :  —I  stand,  then,  Senators,  on  the  con- 
stitutional power  of  the  President  to  remove  Mr.  Stanton 
from  office.  If  he  did  in  r»et  possess  that  power,  what 
becomes  of  the  Tenure  of  Office  act  or  any  tiling  else  in 
the  way  of  legislation  ?  If  it  is  a  constitutional  power 
which  he  possesses,  how  can  if  be  taken  away  by  any 
mode  short  of  a  constitutional  amendment?  Then, 
too,  if  he  deems  it  his  constitutional  power,  how  can 
you  pnni3h  him  for  folio  vine  in  good  faith  that  oath 
which  he  has  been  compelled  to  take,  that  he  "will 
preserve,  protect  and  defend  the  Constitution  of  the 
United  States."  Look,  Senators,  at  what  has  hap- 
pened since  the  beginning  of  this  trial.  During  the  pro- 
gress of  the  case,  on  March  31,  1858,  a  question  arose 
in  which  the  Senate  as  an  Impeachment  Court  were 
equally  divided.  Thereupon  the  Chief  Justice  decided  the 
question  in  the  affirmative  by  hi->  casting  vote.  I  make 
now  the  following  extract  from  the  minutes  of  the  next 
day,  April  1,  Mr.  Stanbery  then  quoted  from  the  proceed- 
ings relative  to  Mr.  Sumner's  resolution  declaring  that  ttie 
Chief  Justice  had  no  authority  to  vote,  and  continued :— 
How  near.  Mr.  Chief  Justice,  did  you  come  to  the  commis- 
sion of  an  impeachable  offense,  according  to  this  modern 
doctrine  announced  here  by  the  managers';'  But  it  is  said 
on  behalf  of  the  managers,  that  although  each  department 
may  have  a  right  to  construe  the  Constitution  for  itself  in 
the  matter  of  its  own  action,  that  being  so  the  legislative 
department  may  carry  out  its  own  opinions  of  the  Consti- 
tution to  their  final  results,  even  if  thereby  thev  totally 
absorb  every  power  of  the  Executive  department.  They 
are  the  sole  judges  of  their  own  powers  when  called  upon 
to  act,  and  must  decide  for  themselves.  B  it  if  the}'  have 
this  ultimate  power  of  decision,  so  also  has  the  Executive; 
and  if  they  have  a  right  to  enforce  their  construction 
against  the  Executive,  so  also  has  the  Executive  a  right  to 
enforce  its  construction  against  theirs.  It  was  to  meet 
that  very  contingency,  it  was  to  save  us  from  such  fatal 
consequences,  that  the  wisdom  of  our  forefathers  intro- 
duced the  Judicial  Department  as  the  final  arbiter  of  all 
such  questions.  That  failing,  there  is  but  one  alternative 
—an  actual  collision  or  a  resort  to  the  people  themselves. 
This  last  is  the  great  conservative  element  in  our  govern- 
ment. When  this  fails  us  all  is  gone.  When  the  voice  of 
the  people  ceases  to  be  appealed  to,  or,  being  appealed  to, 
ceases  to  be  listened  to,  then  faction  and  party  will  have 
Accomplished  their  perfect  work,  and  this  frame  of 
government  will,  like  a  worthless  thing,  be  cast 
away.  Mr.  Stanbery  declared  that  nothing  was 
plainer  than  that  it  was  the  duty  of  the  President  to  resist 
all  encroachments  on  the  Constitution.  Continuing,  he  said : 
—And  now.  Senators,  I  ask  your  close  attention  to  what 
seems  to  me  a  moet  singular  characteristic  of  this  case. 
How  does  it  happen  that  for  the  first  time  in  the  history  of 
our  country  the  President  of  the  United  States  ha3  been 
suddenly  subjected  to  such  punitive  legislation  as  that 
which  was  passed  on  the  2d  of  March,  1867?  Laws  were 
passed  on  that  day  purporting  to  change  the  order  of  Exe- 
cutive action,  Such  laws  have  not  been  uncommon,  either 
in  our  national  or  State  Legislatures.  It  has  often  hap- 
pened that  the  legislative  department  has  made  changes  in 
the  manner  of  administration  of  the  executive;  department, 
oftentimes  imposing  duties  never  imposed  before ;  often- 
times prescribing  action  in  the  most  direct  and  explicit 
terms  ;  but  where  before  has  legislation  of  this  sort  been 
found  attended  with  such  pains  and  penalties  as  we  find 
here?  Now  observe.  Senators,  that  neither  in  the  primi- 
tive clauses  of  the  second  section  of  that  Military  Appro- 
priation act,  nor  in  the  sixth  section  of  that  Tenure  of 
Office  act,  is  the  President  of  the  United  States  so  much  as 
mentioned.  Whoever  drew  these  acfs  shrunk  from  re- 
ferring to  the  office  by  name.  It.  ii  under  the  general  de- 
pcri;,tion  of  "person"  or  "civil  officer"  that  he  n  made 
liable  to  fine  and  imprisonment  for  failing  to  carry  out  the 
new  provisions  of  the  law.  But  there  is  no  question  that  it 
is  the  President,  and  the  President  alone,  that  is  meant. 
The  law  was  made  for  him.  lie  is  left  no  choice,  no 
chance  of  appeal  to  the  courts.no  mode  of  testing  the 
validity*  of  the  new  law.  In  these  pregnant  words  the 
whole  matter  is  settled.  There  is,  first  of  all,  an  enumera- 
tion of  what  crimes  are  in  tho  contemplation  of  the  Consti- 
tution-treason and  bribery ;  and  they  are  the  highest  of 
official  crimes  that  can  be  committed.  If  tho  Constitu- 
tion had  stopped  there,  no  doubt  could  exist.  Would 
anything  short  of  treason  have  sufficed  for  an  articlo 
of  impeachment— anything  even  amounting  to  mispri- 
son of  treason  or  even  that  modern  crime  in  English 
law,  treason  felony?    CmlJ  any  case  have  been  made 


against  the  President  under  an  article  alleging  treason, 
short  of  actual  levying  of  war  or  giving  aid  and  comfort  to 
the  enemies iof  the  United  States?  Then  as  to  bribery 
would  anything  short  of  actual  bribery  have  sufficed* 
Would  an  attempt  to  bribe— an  act  almost  eoual  to  bri- 
bery, yet  just  short  of  it?  Certainly  not.  Thev  are  crime* 
and  misdemeanors,  says  Mr.  Burke,  not  of  f6rm.  but  of 
essence.  You  cannot  call  that  a  high  crime  and  mi  de- 
meanor which,  in  the  nature  of  things,  is  not.  There  is  no 
room  tor  cunning  manufacture  here.  If  a  legislative  act 
should  undertake  to  declare  that  the  commonest  assault 
and  battery  should  be  a  high  crime  and  misdemeanor 
under  the  Constitution,  that  would  not  change  it-,  essence 
or  make  it  the  high  offense  which  the  Constitution  re- 
quires. Look  through  all  the  correlative  provi-ions  of  the 
Constitution  on  the  subject,  as  to  trial,  cohrirtion  judg- 
ment and  punishment,  as  to  pardons,  aud  last  of  .-ill  to 
that  provision  that,  "the  trial  of  all  crimes,  except,  in  oa<»es 
of  impeachment,  shall  be  by  jurv."  and  that  other  pro- 
vision, that  after  conviction  on  impeachment,  '"the  party 
convicted  shall  nevertheless  be  liable  and  subject  to  indict- 
ment, trial,  judgment  and  puni-hment  according  to  law  " 
If  you  are  not  yet  satisfied,  examine  the  proceedings  of 
the  convention  that  framed  this  article,  and  see  how  studi- 
ously they  rejected  all  impeachment  for  misbehavior  in 
office,  and  bow  steadilv  they  adhered  to  the  requisition 
that  nothing  but  a  high  crime  and  misdemeanor  should 
suffice.  Mr.  Stanbery  then  referred  to  the  promise  of  the 
manage  s  that  they  would  "how  that  the  President  had 
made  no  attempt  to  carry  the  Tenure  of  Office  law  before 
the  courts,  and  said:— Senators,  where  has  this  been 
shown  on  the  part  of  the  manager-?  Where  i-i  there 
even  a  feeble  attempt  to  show  it?  But  look  now  to  the 
proof  on  the  part  of  the  President.  Cabined,  cribbed  and 
confined  as  we  have  been  bv  the  rulings  of  the  Senate 
upon  thi-  question,  yet  what  appears?  Prom  first  to  last 
the  great  fact  forces  itself  upon  our  attention  that  this  was 
no  subterfuge  of  the  President,  no  afterthought  to  escape 
the  consequences  of  an  act,  but,  on  the  contrarv,  that  this 
wholesome  and  lawful  purpose  of  a  resort  to  the  proper 
tribunal  to  settle  the  difficulty,  between  Congress  and  him- 
self was  in  the  mind  of  the  Preeidentfrom  the  very  begin- 
ning. They  proved  it  by  his  own  declarations,  introduced 
by  themselves  in  his  letter  to  General  Grant,  dated  Febru- 
ary 10,  18H8.  which  may  be  found  on  page  23-1  of  the  printed 
record.  One  extract  from  that  letter  will  suffice.  Tho 
President  says:— "You  knew  the  President  was  unwilling 
to  trust  the  office  with  any  one  who  would  not.  by  holding 
it,  compel  Mr.  Stanton  to  ro  ort  to  the  courts.  You  per- 
fectly understood  that  in  this  interview,  some  time  after 
you  accepted  the  office,  the  President,  not  content  with 
your  silence,  desired  an  expression  of  vour  views,  and  von 
answered  him  that  Mr.  Stanton  would  have  to  appeal  to 
the  courts." 

If  this  is  not  enough,  Senators,  remember  the  testimonv 
of  General  Thomas,  of  General  Sherman,  of  Mr.  Cox,  of 
Mr.  Merrick,  and  see  throughout  the  purpose  of  the  Presi- 
dent, declared  at  all  times,  from  first  to  last,  to  bring  thi3 
question  to  judicial  arbitrament.  After  all  this,  what  a 
shocking  perversion  of  testimony  it  is  to  pronounce  it  an 
afterthought  or  a  subterfuge.  And  after  the  pr^of  of  what 
took  place  on  the  trial  of  Thomas,  how  can  the  managers 
behold  enough  to  say  that  they  will  "show  you  that  he 
has  taken  no  step  to  submit  the  matter  to  any  court,  al- 
though more  than  a  year  has  elapsed  since  the  passage  of 
the  act."  Senators,  it  was  not  at  all  necessary  for  the  de- 
fense of  the  President  that,  in  the  exercise  of  that  discre- 
tion which  the  law  allows  to  him,  he  should  be  put  to 
prove  that  his  intentions  were  all  right.  He  has  gone  far 
beyond  the  necessities  of  his  caBe.  Never  were  good  in- 
tentions and  honest  motives  more  thoroughly  proved  than 
they  have  been  proved  in  this  case.  I  repeat  it,  that  if 
everything  else  were  made  out  against  him,  this  great  ex- 
culpatory fact  must  absolve  him  from  all  criminal  liability. 
And  now.  Senators,  I  have  done  with  the  law  and  the  facts 
of  the  case.  There  remains  for  me,  however,  a  duty  yet 
to  be  performed— one  of  solemn  and  important  obligation— 
a  duty  to  my  client,  to  my  former  cbief,to  my  friend.  There 
may  be  those  among  you.  Senators,  who  cannot  find  a  case 
of  guilt  against  the  President.  There  may  be  those  among 
j'ou  who,  not  satisfied  that  a  case  for  impeachmeht  has 
vet  arisen,  are  fearful  of  the  consequences  of  an  acquittal. 
You  maj-  entertain  vague  apprehensions  that,  flushed  with 
the  success  of  acquittal,  the  President  \\  ill  proceed  to  acts 
of  violence  and  revolution.  Senators,  you  do  not  know  or 
understand  the  man.  I  cannot  say  that  you  wilfully  mis- 
understand him  ;  for  I,  too,  though  never  an  extreme  party 
man,  have  felt  more  than  once,  in  the  heat  of  party  con- 
flicts, the  same  bitter  and  uncompromising  spirit  that  may 
now  animate  you.  The  time  has  been  when  I  looked  upon 
General  Jackson  as  the  most  dangerous  of  tyrants.  Tho 
time  has  been  when,  day  after  day,  I  expected  to  see  him 
inaugurate  a  revolution ;  and  yet.  after  hjls  administration 
was  crowned  with  success  and  sustained  by  the  people,  I 
have  lived  to  see  him  gracefullv  surrender  his  great  powers 
to  the  hands  that  conferred  them,  and  under  the  softening 
influences  of  time,  came  to  regard  him,  not  as  a  tyrant, 
but  as  one  of  the  most  honest  aud  patriotic  of  men. 

Now  listen  for  a  moment  to  one  who,  perhaps,  under- 
stands Andrew  Johnson  better  than  most  of  you,  for  hi' 
opportunities  have  been  greater.  When  nearly  two  years 
ago  he  called  me  from  the  pursuits  of  a  professional  life  to 
take  a  seat  In  his  Cabinet,  I  answered  the  call  under  a  senso 
of  public  duty.  I  came  here  almost  a  stranger  to  him  and 
to  every  member  of  his  Cabinet,  except  Mr.  Stanton.  Wo 
had  been  friends  for  many  j'cars.  Senators,  need  I  tell 
you  that  all  my  tendencies  are  conservative?  You,  Mr. 
Chief  Justice,  who  have  known  me  f  >r  the  third  of  a  cen- 
tury, can  bear  mo  witness.  Law,  not  arms,  is  my  profes- 
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eion.  From  the  moment  that  1  was  honored  with  a  seat 
in  the  Cabinet  of  Mr.  Johnson  not  a  step  wan  taken  that 
did  not  come  under  my  observation,  not  a  word  was  said 
that  escaped  mv  attention.  I  regarded  him  closely  in  Ca- 
binet and  in  still  more  private  uud  confidential  conversa- 
tion; I  saw  him  often  tempted  with  bad  advice;  I  knew 
that  evil  counsellors  were  more  than  once  around  him  ;  I 
observed  him  with  the  most  intense  anxiety,  but  never  in 
word,  in  deed,  in  thought,  in  action,  did  I  discover  iu  that 
man  anything  but  loyalty  to  the  Constitution  and  the 
laws.  lie  stood  firm  as  a  rock  against  all  temptation  to 
abuse  hi*  own  powers  or  to  exercise  those  which  were  not 
conferred  upon  him.  Steadfaet  and  self-reliant  in  the 
midst  of  difficulties,  when  dangers  threatened,  when  temp- 
tations were  strong,  he  looked  only  to  the  Constitution  of 
his  country  and  to  the  people.  Yes,  Senators.  I  have 
seen  that  man  tried  as  few  have  been  tried,  I 
have  seen  his  confidence  abused.  I  have  seen  him 
endure  day  after  day  provocation  such  as  few  men 
have  ever  been  called  upon  to  meet.  No  man  could 
have  met  them  with  more  sublime  patience.  Sooner 
or  later,  however,  I  knew  the  explosion  must 
come.  And  when  it  did  come  my  only  wonder  was  that  it 
had  been  so  long  delayed.  Yes,  Senators,  with  all  his 
laults,  the  President  has  been  more  sinned  agaiust  than 
siuuing.  Fear  not.  then,  to  acquit  him.  The  Constitution 
of  the  country  is  safe  in  his  hands  from  violence,  as  it  was 
in  the  hands  of  Washington.  But  if,  Senators,  yon  con- 
demn him,  if  you  strip  him  of  the  robes  of  office,  if  you  de- 
grade him  to  the  utmost  stretch  of  your  power,  mark  the 
prophesy!  The  strong  arm  of  the  people  will  be  about  him. 
They  will  find  a  way  to  raise  him  from  any  depths  to  which 
you  may  consign  him,  and  we  shall  live  to  see  him  re- 
deemed :>.nd  to  hear  the  majestic  voice  of  the  people:-- 
"Well  done,  faithful  servant,  you  shall  have  your  reward!" 
But  if,  Senators,  as  I  cannot  believe,  but  as  has  been  boldlv 
said  with  almost  official  sanction,  your  votes  have  been 
canvassed  and  the  doom  of  the  President  is  sealed,  then  let 
that  judgment  not  be  pronounced  in  this  Senate  chamber; 
not  here,  where  our  Caniillus  in  the  hour  of  greatest  peril, 
eiugle-handed,  met  and  baffled  the  enemies  of  the  Repub- 
lic; not  here,  where  he  stood  faithful  among  the  faithless: 
not  here,  where  he  fought  the  good  fight  for  the  Union  and 
the  Constitution  ;  not  in  this  Chamber,  whose  walls  echo 
with  that  clarion  voice  that  in  the  days  of  our  greatest 
danger  carried  hope  and  comfort  to  many  a  desponding 
heart,  strong  as  an  army  with  banners.  No,  not  here. 
Seek  out  rather  the  darkest  and  gloomiest  chamber  in  the 
subterranean  recesses  of  this  Capi  ol,  where  the  cheerful 
light  of  day  never  enters.  There  erect  the  altar  and  immo- 
late the  victim. 

At  quarter  to  three  P.  M.  Mr.  Stanbery  resumed  the  floor 
himself,  and  concluded  his  address  at  ten  minutes  past 
three  o'clock. 

The  court  then,  on  motion  of  Senator  HOWARD,  ad- 
ourned  until  Monday  next 


PROCEEDINGS  OF  MONDAY,  MAY  4. 

A  large  audience  was  early  assembled  this  morning 
to  hear  the  closinsr  agrunients  of  Mr.  Manager  Bing- 
ham. No  business  was  attempted  to  be  done,  and  by 
direction  of  the  Chief  Justice  the  argument  imme- 
diately began. 

Judge  Bingham's  Argument. 
Mr  BINGHAM  said:-Mr.  President  and  Senators :- 
1  protest,  gentleman,  that  in  no  mere  partisan  spirit,  in  no 


spirit  of  resentment,  or  prejudice,  do  I  come  to  the  argu- 
ment ot  this  great  issue.  A  Representative  of  the  people, 
upon  the  obligation  of  my  oath  by  order  of  the  people's 


Unged  by  armed  Rebellion;  to-day  the  supremacy  of  the 
Constitution  and  laws  is  challenged  bv  Executive  usurpa- 
tion..and  this  attempted  to  be  defended  in  the  Senate  of 
the  Limed  States. 

For  four  years  millions  of  men  disputed  by  arms  the  su- 
premacy ot  American  law  and  American  soil.   Happily  for 

?f  r«.?miinoW^-tr^\.ontthe  9th  day  f,f  APril-  in  the  year 
ot  oui  Lord  18t».  the  broken  battalions  ot  treason,  the 
armed  resistance  to  law.  surrendered  to  the  victorious 
!  ~„v  thls  country  On  that  day.  Senators,  not  with- 
Sl  th  ice'  DOt  Wlth.0,»'  suffering,  not  without  martyr- 
?  'Vk' la"'8  wee  vindicated.   On  that  day,  word  went 

u  ,Mhn  ir„eHr-0Vtn,di;n  la.nd  and  t0  cver>-  nationality, 
t  " i ♦  roPttblic,  the. last  refuge  of  constitutional  liberty 
I LvjS'i  f»i'ctuar>-  of  inviolable  justice,  was  saved,  forever 
dreu  sacrifice,  the  virtue  and  the  valor  ot  its  chil- 

th?.V?CJith,dfy  of  A?ril>  1865«  herc  in  the  Capital  amidst 
. '  J°\;\ «d  gladness  of  the  people  fell  Abraham  Lincoln. 

-v  an  assassin V  hand.  A  President  of  the  United  States 
, • hL  «a  vl  h.18  TV103  ,b,,t  ,for  hia  virtues,  and  especially 

loi  mshdehty  to  duty,  that  highest  word  reveled  by  God 


to  man.  By  the  death  of  Abraham  Lincoln  Andrew  John- 
son, then  \  ice  Pre.-ident  of  the  United  States,  became 
President.  Upon  taking  the  prescribed  oath,  faithfully  to 
execute  the  Otfiee  of  President,  and  preserve,  protect,  and 
defend  the  Constitution  of  the  United  States,  the  great 
people,  bowing  with  uncovered  Jieads  in  the  presence  of 
that  strange  grief  and  sorrow  which  came  upi  n  them, 
forgot  for  the  moment  the  disgraceful  part  n  hich  Andrew 
Jchuson  had  played  upon  this  tribune  of  the  Senate,  on 
the  4th  dav  ot  March,  1865,  and  accepted  his  oath  as  suc- 
cessor of  Abraham  Lincoln,  his  affirmation  and  assurance 
that  he  would  take  care  that  the  laws  be  faithfully  exe- 
cuted. 

It  is,  Senators,  with  the  people,  an  intuitive  judgment, 
the  highest  conviction  of  the  human  intellect,  that  the 
oath,  faithfully,  to  execute  the  office  of  President,  and  pre- 
serve, protect  and  defend  the  Constitution  of  the  United 
States,  means,  and  must  forever  mean,  while  the  Consti- 
tution remains  as  it  is,  that  the  President  w  ill  himself  obey 
and  compel  others,  bv  the  whole  power  of  the  people,  to 
obey  the  laws  which  shall  be  enacted  by  the  people, 
through  their  Representatives  in  Congress,  until  the  same 
shall  have  been  duly  repealed  by  the  law-making  power- 
shall  have  been  actually  reversed  by  the  Supreme  Court 
of  the  United  States  within  the  limitations  and  restric- 
tions of  the  Constitution  itself.  For  these  purposes  and  of 
this  argument,  Senators,  we  must  accept  this  as  the  gene- 
ral judgment  of  the  people  of  this  country.  Assuniedly.  it 
is  the  pride  of  every  American,  that  no  man  is  above  the 
laws  and  no  man  beneath  them.  That  the  President  him- 
self is  as  much  the  subject  of  law  as  the  humblest  citizen 
in  the  remotest  frontier  of  your  ever  advancing  civilization, 

I  need  not  say  in  this  p'resence,  surrounded  by  the  re- 
presentatives of  the  people,  that  among  the  American 
people  there  is  no  sovereign  save  God,  except  the  laws 
enacted  by  themselves,  obligatory  alike  upon  each  and  all, 
official  and  unofficial,  the  obligation  of  which  ceases  only 
with  their  repeal,  or  their  actual  reversal  in  the  mode  pre- 
scribed by  the  people  themselves.  This,  Senators,  aud 
I  am  almost  fearful  that  I  may  offend  in  saying  it,  but 
this  is  one  of  the  traditions  of  the  Republic,  and  is  under- 
stood from  the  Atlantic  to  the  Pacific  shore  by  the  five 
and  thirty  millions  of  people  who  dwell  between  tnose 
shores,  and  hold  in  their  hands  to-daj'  the  greatest  trust 
ever  committed,  in  the  providence  of  God,  to  any  political 
society.  I  feel  myself  justiried,  entirely  justified,  in  saying 
that  it  rests  not  simply  upon  the  traditions  of  the  people, 
but  is  embodied  in  their  written  records  from  the  day 
when  the  fiery  strife  began  on  the  field  of  Lexington  to 
this  hour. 

It  is  not  declared  in  that  immortal  Declaration  which 
will  live  as  long  as  our  language  lives,  as  one  of  the  causes 
of  the  move  against  the  King  of  Great  Britain,  that  he  had 
permitted  the  governors  of  these  colonies  to  withhold  the 
execution  of  the  laws  of  the  land  until  they  should  have 
received  his  assent,  and  that  they  should  be  suspended. 
Furthermore,  I  use  the  words  of  the  Declaration,  which, 
like  the  words  of  Luther,  were  half  battles;  they  should  bo 
suspended  until  they  had  received  bis  assent,  and  that  was 
the  first  voice  of  those  immortal  men  with  whom  God 
walked  through  the  night  and  storm  and  darkness  of  the 
Revolution,  and  whom  he  taught  to  lay  here  to  the  going 
down  of  the  sun,  the  foundation  ot  those  institutions  or 
civil  and  religious  liberty  which  have  since  become  the 
hope  of  the  world.   I  quote  that  written  record  further. 

Still  asking  pardon  of  the  Senate,  praying  them  to  re- 
member that  I  speak  this  day  not  simply  lu  the  presence 
of  Senators,  but  in  the  presence  of  an  expectant  and  wait- 
ing people,  who  have  commissioned  you  to  discharge  this 
high  trust  and  who  have  committed  to  you.  Senators,  the 
issues  of  life  and  death  to  this  republic.  I  refer  you  to  the 
words  of  Washington,  first  of  Americans  aud  foremost  of 
men,  who  declared  that  the  Constitution,  which  at  all 
times  exists,  unless  changed  by  the  act  of  the  whole  peo- 
ple, "is  sacredly  obligatory  upon  all."  I  refer  next  to  a 
higher  authority,  which  is  the  expression  of  the  collective 
powers  aud  will  of  the  whole  people  of  the  United  States, 
in  which  it  is  asserted  that  this  Constitution,  and  the  laws 
made  in  pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made  by  the  authority  of  the  United  States,  shall 
be  the  Bupreme  law  of  the  land,  and  the  judges  in  every 
State  shall  be  bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding. 

That  is  the  solemn  d  claration  of  the  Constitution  itself, 
and  pending  this  trial,  without  a  parallel  in  the  history  of 
nations,  it  should  be  written  upon  these  walls  and  con- 
sidered not  simply  by  the  Senators,  but  by  that  portion  of 
the  people  who  look  down  from  these  galleries  upon  this 
grave  proceeding.  The  Constitution  and  the  la ws  passed 
in  pursuance  thereof  shall  be  the  supreme  law  of  the 
laud,  anything  in  the  Constitution  or  laws  of  any  State  to 
the  contrary  notwithstanding.  How  are  these  proposi- 
tions, bo  plain  and  simple  that  the  wayfaring  man,  though 
a  fool,  could  not  err  therein,  met  by  the  retained  counsel, 
who  appear  for  hire  to  defend  this  treason  and  this  be- 
trayal of  trust  of  an  outraged  reople.  i  he  proposition  is 
met  by  statiug  to  the  Senate  with  an  audacity  that  has 
scarcely  a  parallel  in  judicial  proceeding.-,  that  even* 
official  may  challenge  at  his  pleasure  the  supreme  law  of 
the  laud,  and  especially  that  the  President  of  the  United 
States  charged  by  his  oath,  charged  bv  the  express  letter  of 
the  Constitution,  shall  take  care  that  the  laws  be  faithfully 
executed,  is  nevertheless  invested  with  the  power  to  inter- 
pret the  Constitution  for  himself,  and  determine  judicially. 

Senators,  I  use  the  words  used  by  the  learned  gentleman 
who  opened  the  case  for  the  accused,  and  "determine  judi- 
cially whether  the  laws  declared  by  the  Constitution  to 
be  supreme,  or  are  not  null  and  void  l>ecausc  they  do  not 
happen  to  accord  u  iih  his  judgment."  '1  hat  is  the  defense 
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which  is  presented  here  before  the  Senate  of  the  United 
States,  upon  which  they  are  asked  to  declare  that  the 
Executive  is  clothed  with  powers  judicial.  I  repeat  their 
own  words,  and  1  desire  that  it  may  be  twined  into  the 
brain  of  the  Senators  when  they  come  to  deliberate  upon 
this  question,  that  the  President  may  judicially  construe 
the  Constitution  for  himself,  and  judicially  determine 
finally  for  himself,  whether  the  laws  which,  by  your  Con- 
stitution are  declared  to  be  such,  are  not  after  all  null  and 
void,  of  no  effect,  and  not  to  be  executed  because  it  is 
Hot  his  pleasure. 

When  his  highness,  Andrew  Johnson,  first  king  of  the 
people  of  the  United  States,  in  imitation  of  George  III,  at- 
tempts to  suspend  their  execution,  he  ought  to  remember 
'that  it  was  said  by  those  who  set  the  Revolution  in  mo- 
tion, and  who  contributed  to  the  organization  of  this  go- 
vernment, that  Ca-sar  had  his  Brutus ;  that  Charles  I  had 
his  Cromwell,  and  he  would  do  well  to  profit  by  that  ex- 
ample. 

Nevertheless,  the  position  is  assumed  in  the  presence  of 
the  Senate,  in  the  presence  of  the  people  of  the  United 
States,  and  in  the  presence  of  the  civilized  world,  that  the 
President  of  the  United  States  is  invested  with  the  ju- 
dicial power  of  determining  the  force  and  effect  of 
the  Constitution,  the  force  ot  his  obligation  under  it, 
and  the  force  and  effect  of  every  law  passed  by 
the  Congress  of  the  United  States.  Senators,  if 
the  President  may  declare  an  act  unconstitu- 
tional without  danger  to  his  official  position, 
I  respectfully  submit  that  the  Constitution  which  we 
have  been  taught  ?o  revere  as  the  sacred  charter  of  our 
liberties  is  at  last  a  Constitution  of  anarchy,  and  not  a 
Constitution  of  order;  a  Constitution  which  authorizes  the 
violation  of  law,  and  of  the  Constitution  which  enjoins 
obedience  to  law ;  and  I  further  respectfully  submit  to  you. 
Senators,  that  when  you  shall  have  established  any  such 
rule  by  your  solemn  judgment  which  you  will  pronounce 
at  the  close  of  these  proceedings,  it  needs  no  prophet  of  the 
Hviug  God  to  foresee  that  you  will  have  proved  yourselves 
the  architects  of  your  country's  ruin;  that  you  will  have 
transformed  this  land  of  law  and  order,  of  light  aDd  know- 
ledge, into  a  laud  of  darkness,  the  very  light,  whereof  will 
be  darkness;  into  a  land  where  "night  and  chaos,  the  an- 
cestors of  nature,  will  hold  eternal  anarchy  amid  the  noise 
of  endless  war." 

Gentlemen,  they  may  glaze  them  over  as  they  may,  they 
may  excuse  with  specious  pretexts  and  arguments,  as 
they  may,  the  acts  of  this  guilty  President,  the  fact  never- 
theless, remains  patent  to  the  observation  of  all  rteht- 
minded  men,  iu  this  country,  that  the  question  on  which 
the  Senate  must,  as  the  issue  joined  between  the  people 
of  the  United  States  and  the  President,  is  whether  the 
President  may  at  his  pleasure  and  without  peril  to  his 
official  position,  set  aside  and  annul  both  the  Constitution 
and  the  laws  of  the  United  States,  and  thereby  inaugurate 
anarchy.  That  is  the  issue.  No  matter  what  demagogues 
may  say  of  it  in  this  Chamber;  no  matter  what  retained 
counsel  may  say  of  it  inside  of  this  Chamber— that  is  the 
issue,  and  the  recording  angel  of  history  has  already 
struck  it  into  the  adamant  of  the  past,  there  to  abide 
forever. 

Cu  that  issue,  Senators,  3-011,  the  House  of  Representa- 
tives, and  their  representatives  at  this  bar,  will  stand  or 
fail  before  the  final  tribunal  of  the  future.  That  is  the  is- 
sue. It  is  all  there  is  of  it.  What  is  emliraced  in  these  ar- 
ticles of  impeachment  is  all  that  there  is  in  it.  In  spite  of 
the  technicalities  of  counsel,  in  spite  of  the  fatal  pleas  that 
have  been  interposed  here  in  his  defense,  that  is  the  issue 
—it  is  the  head  and  front  of  Andrew  .Johnson's  offending, 
that  he  has  assumed  to  himself  the  exclusive  prerogative 
of  interpreting  the  Constitution  and  of  deciding  on  the 
validity  of  the  lawB  at  his  pleasure. 

Stripl  ing  the  defense  of  all  specious  reasoning,  it  is 
based  on  this  startling  proposition  that  the  President  can- 
not be  held  to  answer,  by  the  people  or  by  their  represen- 
tatives, on  impeachment  for  any  violation  of  the  Constitu- 
tion, or  of  the  laws,  because  of  his  asserted  constitutional 
right  to  interpret  for  himself,  and  to  execute  and  disre- 
gard, at  his  discretion,  any  provision,  either  of  the  Consti- 
tution or  of  the  laws  of  the  United  States.  I  say  it  again, 
Senators,  with  every  respect  to  the  gentlemen  who  sit  here 
as  the  representatives  of  States  and  as  representatives 
as  well  of  that  great  people  who  are  one  people,  that 
the  man  who  ban  heard  this  prolonged  discussion,  running 
through  da3's  and  weeks,  who  does  not  understand  this  to 
be  the  plaiu,  simple  proposition  at  last,  made  in  the  hearing 
of  Senators,  insisted  upon  iu  defeuee  of  the  President,  is 
one  of  those  unfortunates,  to  whom  God,  in  his  providence, 
baa  denied  the  usual  measure  of  intelligence,  and  of  that 
faculty  which  we  call  reason.  The  power  to  decide  this  great 
question  between  the  people  and  the  President,  is  vested 
eolcly  and  exclusively  in  the  Senate.  The  responsibility, 
Senators,  to  decide  aright,  rests  exclusively  upon  the 
Senate.  That  responsibility  can  be  divided  by  the  Senate 
with  no  human  being  outside  of  this  Chamber. 

It  is  all  important  to  the  people  of  the  United  States,  as 
It  is  all  important  to  their  representatives  in  Congress 
assembled,  and  certainly  is  all  important  to  the  Senators 
sworn  to  do  justice  in  tho  premises,  between  the  people 
and  the  President,  that  this  great  issue,  which  touches  the 
national  life,  shall  bo  decided  in  accordance  with  the  letter 
of  the  Constitution.  It  is  all  important  that  it  should  bo 
decided  in  accordance  with  that  justice,  to  establish  which 
tho  Constitution  itself  was  ordained— that  justice,  before 
the  majesty  of  which  wc  this  day  bow,  as  before  the  ma- 
jesty of  that  (iod  whose  attribute  it  is-  that  justice  which 
d  \  elt  «  Ufa  Him  before  the  worlds  were,  which  will  exit  t 
with  Him  when  worlds  are  no  longer,  by  which  wo  shall 
be  judged  for  tliis  day's  proceeding*. 


The  Senate  having  the  sole  power  to  try  impeachment, 
is  necessarily  vested  by  every  intendment  of  the  Constitu- 
tion with  the  sole  and  exclusive  power  to  decide  every 
matter  of  law  and  of  fact  involved  in  the  issue,  and  vet, 
Senators,  although  that  would  seem  to  be  a  self-evident 
roposition,  hours  have  been  spent  here  to  persuade  tho 
enate  of  the  United  States  that  the  Senate  at  last  has 
not  the  sole  power  to  try  every  issue  of  law  and  of  fact 
arising  on  the  question  between  the  people  and  the  Presi- 
dent. The  ex- Attorney-General  well  Baid,  the  other  day, 
and  quoted  a  familiar  canon  in  interpretation  when  ho 
Baid  it,  that  effect  must  be  given  to  every  word  in  a  written 
statute.  Let  effect  be  given  to  every  word  of  the  written 
statute  of  the  neople's  fundamental  law— the  Constitution 
of  the  United  States— and  there  is  an  end  of  all  controversy 
about  the  exact  power  of  the  Senate  to  decide  here  ques- 
tions of  law  and  of  fact  arising  on  this  issue. 

\\  hy,  then,  this  long-continued  discussion  on  the  part  of 
the  counsel  for  the  President,  resting  on  a  remark  of  a  col- 
1  ague,  in  Mb  opening  in  behalf  of  the  people,  that  this  waa 
not  a  court.  Was  it  an  attempt  to  divert  the  Senate  from 
the  express  provision  of  the  Constitution  that  they  shall  bo 
the  sole  and  final— I  add  another  word  to  the  argument— 
the  final  arbiters  between  the  people  and  the  President? 
What  meant  this  empty  criticism  about  the  words  of  my 
colleague  that  this  was  not  a  court,  but  the  Senate  of  the 
United  States?  My  colleague,  Mr.  Chief  Justice,  simply 
followed  the  plain  word?  of  the  Constitution,  that  the  Se- 
nate shall  have  the  sole  power  to  try  impeachment. 

1  propose  neither  to  exhaust  my  strength  nor  the  pa- 
tience of  the  Senate  by  dwelling  upon  this  miserable  dis- 
tinction to  be  made  between  the  Senate  and  the  court. 
That  is  what  it  results  in  at  last,  although  it  came  after  a 
deal  of  deliberation,  after  a  great  many  days  of  incuba- 
tion, and  after  many  utterances  on  many  subjects  con- 
cerning things  both  in  the  heavens  above  and  in  tho 
earth  beneath,  and  in  the  waters  under  the  earth.  (Laugh- 
ter.) I  do  not  proDose  to  imitate  the  example  of  tho 
learned  and  accomplished  counsel  for  the  President  on  tho 
trial  of  this  grave  issue,  which  carries  with  it  so  grave  re- 
sults to  all  the  people  of  the  United  States,  not  only  of  this 
day,  but  all  generations  hereafter.  I  hope  to  be  saved,  in 
the  providence  of  God  and  by  His  grace,  from  becoming, 
as  was  the  counsel  for  the  President  in  this  august  pre- 
sence, a  mere  eater  up  of  syllables,  a  mere  snapper  up  of 
unconsidered  trities.  (Laughter.) 

I  propose  to  de:J  in  this  discussion  with  principles,  not 
trifles  light  as  air.  I  care  not  if  the  gentlemen  choo*o 
to  call  the  Senate,  sitting  in  a  trial  of  impeachment, 
a  court.  The  Constitution  calls  it  a  Senate.  I  know, 
as  every  other  intelligent  man  knows,  that  tho 
Senate  of  the  United  States,  sitting  on  the  trial  of 
impeachment,  is  the  highest  judicial  tribunal  iu  tho 
land.  That  is  conceding  enough  to  put  an  end  to 
all  that  was  said  on  that  subject;  some  of  it  most 
solemnly,  like  the  stately  argument  of  the  learned 
gentleman  from  Massachusetts  (Mr.  Curtis);  some  of 
it  most  tenderly  by  the  affecting  and  adroit  argu- 
ment of  my  learned  and  accomplished  friend  from 
Ohio  (Mr.  Groesback)  and  some  of  it  most  wittily,  so 
witty  that  he  held  his  own  sides  lest  he  would  ex'plodo 
with  laughter  at  his  own  wit,  by  the  learned  gentleman 
f:om  New  York  (Mr.  Evarts)  who  displayed  more  of 
Latin  than  of  law  in  his  argument,  more  of  rhetoric 
than  of  logic,  and  more  of  intellectual  pyrotechnics 
than  of-  either.  (Laughter.)  Senators,  I  am  not  to 
be  diverted  by  these  hreworks,  by  these  Roman  can- 
dles, by  these  fiery  serpents  that  are  let  off  at 
pleasure  and  to  order  by  the  accomplished  gentle- 
man from  New  York.  Upon  the  point  made  hero 
between  the  people  and  the  President  by  his  advocates,  I. 
stand  upon  the  plain,  clear  letter  of  the  Constitution. 
W  hen  it  declares  that  the  Senate  shall  have  the  Mule 
power  to  try  impeachments,  it  necessarily  invests  tho 
Senate  with  the  sole  and  exclusive  power  to  determine 
finally  and  forever,  every  issue  of  law  and  of  fact  ari.-iug 
in  the  case.  This  is  one  of  those  self-evident  propositions 
arising  under  the  Constitution  of  the  United  States  which 
Hamilton  states,  in  words  clear  and  etroug,  and  which 
must  carry  conviction  to  the  mind  of  every  man.  This  is 
one  ot  those  truths  which,  to  a  correct  and  unprejudiced 
mind,  carries  its  own  evidence  along  with  it,  and  may  bo 
obscured,  but  cannot  be  made  plainer  by  argument  or  rea- 
son. It  rests  on  maxims  as  simple  as  thev  are  universal. 

The  persons  from  whose  agency  tho  attainment  of  an 
end  is  expective,  ought  to  possess  the  means  by  which  it 
is  to  be  attained.  The  end  is  expected,  bv  the  letter  of 
your  Constitution,  from  the  Senate  of  the  United  States,  to 
decide  finally  and  for  themselves  every  issue  of  law  and  of 
fact  arising  between  the  people  and  their  accused  Presi- 
dent. What  comes  then,  I  want  to  know,  Senators,  of 
that  argument  of  the  learned  gentleman  from  New  York 
(Mr.  Evarts)?  The  most  significant  thought  of  which  was 
this,  that  the  right  way,  and  the  effectual  way  by  which  a 
man  may  make  his  speech  immortal,  is  to  make  it  eternal. 
(Laughter). 

What  becomes  of  his  long-drawn  out  sentences  hero 
about  the  right  of  the  accused  and  guilty  man  who  stands 
this  day  clothed  with  periury  as  with  a  garment  in  tho 
presence  of  tho  people,  to  be  tried  first  in  the  Supremo 
Court  of  the  United  States,  before  the  Senate  shall  proceed 
to  trial  and  judgment? 

Senators,  the  people  of  the  United  States,  through  their 
representatives  in  Congress  assembled,  have  made  provi. 
sions  for  such  unfortunates  as  are  not  able  to  take  care  of 
themselves  across  the  Eastern  Branch,  on  the  crown  of 
yonder  green  hill,  where  they  can  bo  cared  for— alluding 
to  tho  Insane  Asylum.  The  Senate  is  vested  v»  ith  the  r- >lo 
and  exclusive  power  to  try  this  question,  and  the  Supremo 
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Court  of  fhe  United  States  has  no  more  power  to  intervene 
or  to  have  judgment  of  the  premises  than  has  the  Court  of 
of  St.  Petersburg  to  the  people  of  the  United  States. 

I  hesitate  not  to  say.  will  hold,  nevertheless,  clear  and 
manifest  as  this  proposition  is,  that  has  been  insisted  upon 
here  from  the  opening  of  this  defense  to  its  close,  by  all 
the  counsel  who  have  participated  in  this  discussion,  that 
the  Supreme  Court  is  the  final  arbiter  for  the  decision  of 
all  questions  arising  under  the  Constitution.  I  do  not 
state  the  propositions  too  broadly.  Senators,  my  occupa- 
tions have  been  of  such  a  nature,  since  the  commence- 
ment of  the  trial  to  this  hour,  that  I  have  relied 
more  upon  my  memory  of  what  counsel  said,  than  upon 
any  reading  which  1  have  given  to  their  voluminous 
and  endless  arguments  in  defense  of  the  accused;  but  I 
venture  to  say  that  the  proposition  is  not  more  broadly 
stated  by  me  than  it  has  been  stated  by  them.  I  submit 
to  the  Senate  that  there  are  many  questions  arising  under 
the  Constitution  which  bv  no  possibility  can  be  con- 
sidered as  original  questions,  either  in  the  Supreme 
Court,  or  in  any  other  court  of  the  United  States. 
For  example,  my  learned  and  accomplished  friend, 
who  honors  me  with  his  attention,  and  who 
represents  the  great  and  growing  Commonwealth  of  Illi- 
nois on  this  floor.  Senator  Trumbull,  is  here,  and  is  tore- 
main  here,  not  by  force  of  any  decision  that  the  Supreme 
Court  has  made  or  may  hereafter  make.  It  is  not  a  ques- 
tion within  their  jurisdiction.  Illinois,  one  of  those  great 
commonwealths,  which,  since  the  organization  of  the  Con- 
stitution, and  within  f  the  mcinorv  of  living  man,  has 
Sprung  from  the  shores  of  the  beautiful  Ohio  and  the  golden 
sands  of  the  Pacific,  is  here,  under  the  direct  obligation  of 
the  Constitution  of  the  United  States.  The  people  bv  their 
Constitution  did  provide  that  the  Congress  shall  have 
power  to  admit  new  States  into  this  Union,  and 
when  the  Congress  passed  upon  the  question  of 
whether  the  people  ot  Illinois  had  organized  a 
government  republican  in  form  and  well  entitled 
to  assume  their  place  in  the  sisterhood  of  commonwealths, 
the  decision  was  final,  and  the  judge  of  the  Supreme 
Court  who  dares  to  challenge  the  great  seal  of  the  State 
which  the  Senator  represents  would  be  instantly  ejected 
from  his  place— which  he  would  thereby  dishonor  and  dis- 
grace—by  the  supreme  power  of  the  people  epeading  and 
acting  through  the  process  of  impeachment.  It  does  not 
belong  in  any  sense  of  the  word  to  the  judicial  power  of 
the  United  States  to  decide  all  questions  ari-ing  under  the 
Constitution  and  laws.  According  to  the  logic  of  the  coun- 
sel for  the  President,  the  Supreme  Court  would  come  to 
eit  in  judgment  at  last  on  the  power  given  exclusively  to 
each  House  to  judge  of  the  election  and  qualifications  of 
I' 3  own  members.  Senators,  the  judicial  power  of 
i he  United  States  is  entitled  to  all  respect  and 
to  all  consideration,  here  and  everywhere  else, 
but  that  judicial  power,  as  is  well  known  to  Senators,  is 
defined  and  limited  by  the  terms  of  the  Constitution,  and 
beyond  that  limitation  or  outside  of  it,  that  tribunal  can- 
not go.  I  read  from  the  Constitution  the  provisions  in  an- 
swer to  the  argument  of  the  gentleman  touching  the  judi- 
cial power  of  the  United  States:— 

Section  1.  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court  and  in  such  inferior  courts 
as  the  Congress  may  from  time  to  time  ordain  and  estab- 
lish. The  judges  both  of  the  Supreme  and  inferior  courts 
shall  hold  their  offices  during  good  behavior,  and  shall  at 
stated  terms  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in 
office. 

Section  2.  The  judicial  power  shall  extend  to  all  cases  in 
law  and  equity  arising  under  this  Constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be 
made,  under  their  authority;  to  all  cases  affecting  ambas- 
sadors and  other  public  ministers  and  consuls;  to  all  cases 
of  admiralty  and  maritime  jurisdiction:  to  controversies 
to  which  the  United  States  shall  be  a  party;  to  controver- 
sies between  two  or  more  States ;  between  a  State  and 
citizens  of  another  State;  between  citizens  of  different 
States;  between  citizens  of  the  same  State,  claiming 
lands  under  grants  of  different  States,  and  between  a 
State  or  the  citizens  thereof,  and  foreign  States,  citizens 
or  subjects ;  in  all  cases  affecting  ambassadors  and  other 
public  ministers  and  consuls,  and  those  in  which  a  State 
shall  he  a  party,  the  Supreme  Court  shall  have  oiiginal 
jurisdiction;  in  all  the  other  cases  before,  mentioned  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to 
law  and  fact,  v  ith  such  exceptions  and  under  such  regu- 
lations as  the  C  ingress  shall  make.  The  trial  of  all  crimes, 
except  in  cases  of  impeachment,  shall  be  by  jury,  and  such 
trial  shall  be  held  in  the  State  where  the  said  crimes  shall 
have  been  committed;  but  when  not  committed  within 
any  State,  the  trial  shall  be  at  such  place  or  places  as  the 
Congress  may  by  law  have  directed. 

Section  3.  Treason  against  the  United  States  shall  con- 
sist only  in  levying  war  against  them,  or  in  adhering  to 
their  enemies,  giving  them  aid  and  comfort.  No  person 
shall  be  convicfed  of  treason  unless  on  the  testimony  of 
two  wistnesses  to  the  same  overt  act,  or  on  confession  in 
open  court.  The  Congress  shall  have  power  to  declare  the 
punishment  of  treason;  but  no  attainder  of  treason  shall 
work  corruption  of  blood,  or  forfeiture,  except  during  the 
life  of  the  person  attainted. 

As  I  said  before,  inasmuch  as  the  Senate  of  the  United 
States  has  the  sole  power  to  try  impeachment,  and  there- 
fore the  exclusive  power  finally  to  determine  all  questions 
thereon,  it  results  that  its  decision  can  neither  be  re- 
stricted by  judgments  in  advance,  made  either  by  the  Su- 
preme Court,  or  by  any  other  court  of  the  United  States, 
nor  can  the  final  judgment  of  the  Senate  on  impeachment 
be  subjected  to  review  by  the  several  courts  of  the  United 


States,  or  to  reversal  by  the  executive  pardon,  for  it  ia 
written  in  the  Constitution  that  the  pardoning  power  shall 
not  extend  to  impeachment,  and  impeachment  is  not  a 
case  in  law  and  equity,  within  the  meaning  of  the  term, 
as  employed  in  the  third  article  of  the  Constitution,  which 
I  have  just  read. 

It  is  in  no  sense  a  case  within  the  general  judicial  power 
of  the  United  States.  Senators,  no  one  is  either  bold 
enough  or  weak  enough  to  stand  in  the  presence  of  the 
United  States,  and  clearly  and  openly  proclaim  and  avow 
that  the  Supreme  Court  has  the  power  to  try  impeach- 
ments. Nevertheless,  the  position  assumed  in  this  defense 
for  the  accused— that  he  may  suspend  the  laws  without 
peril  to  his  official  position,  and  may  interpret  and  con- 
strue theConstitution  for  himself, without  peril  to  his  official 
position,  if  he  states,  cither  after  the  crime  or  after  the 
fact,  that  his  only  object  in  violating  the  Constitution  or 
in  suspending  the  law  was  to  obtain  at  some  future  day  a 
judicial  construction  of  the  one  or  a  judicial  decision  on 
the  validity  of  the  other,  and  that,  therefore,  the  Senate  is 
not  to  hold  him  to  answer  an  impeachment  for  a  high 
crime  and  misdemeanor  —  does  involve  the  propo- 
sition, and  no  man  can  get  away  from  it, 
that  the  court  at  last  has  a  supervising  power  over  this 
unlimited  and  unrestricted  power  of  impeachment,  vested 
by  the  people  in  the  House  of  Representatives,  and  over 
this  unrestricted  power  of  trial  of  impeachment,  vested 
by  the  people  in  the  Senate  of  the  United  States.  On  that 
proposition  I  am  willing  to  stand,  defying  any  man  here, 
and  my  learned  friend,  to  challenge  it  successfully.  The 
position  assumed  by  the  accused  means  that  or  it  means 
nothing.  If  it  does  not  mean  that  it  is  a  tale  told  by  an 
idiot,  full  of  sound  and  fury,  and  means  nothing. 

Now  I  ask  you.  Senators,  what  colorable  excuse  there  is 
for  presenting  any  such  monstrous  proposition  as  that  to 
the  consideration  of  the  Senate  of  the  United  States.  I 
think  myself  justified  in  reiterating  the  words  of  John 
Marshall,  that  it  is  respectful  to  conclude  that  the  Senate 
knows  something.  The  original  jurisdiction  of  the  Supreme 
Court  cannot  by  any  possibilitv  extend  to  a  case  of  im- 
peachment. Senators  will  recollect  the  text  of  the  Consti- 
tution which  I  have  already  read,  that  the  original  juris- 
diction  of  the  Supreme  Court  is,  by  the  express  letter 
of  the  Constitution  restricted  to  "foreign  ambas- 
sadors, other  public  ministers  and  consuls,"  and  to  cases 
to  which  a  State  may  be  a  party.  The  accused  is  not  a 
foreign  ambassador;  the  accused  is  not  a  foreign  minister; 
the  accused  is  not  a  consul,  and  the  accused  is  not  as  yet, 
thank  God,  the  State.  Therefore,  the  accused  is  not 
within  the  original  jurisdiction  of  the  Supreme  Court  of 
the  United  States.  The  counsel  for  the  President,  who 
dwelt  so  learnedly  and  so  long  on  this  question,  quoting 
from  the  great  case  of  Marbury  vs.  Madison,  ought  to  have 
recollected  that  the  Chief  Justice,  who  pronounces  that 
decision,  and  whose  intellect  shed  a  steady  and  luminous' 
light  on  the  Judiciary  of  the  country  for  a  third  of  a  cen- 
tury, declared  what  no  man  has  since  questioned,  that  the 
original  jurisdiction  of  the  Supreme  Court,  as  laid  down, 
in  the  text  of  the  Constitution,  can  neither  be  enlarged 
nor  restricted  by  Congressional  enactment. 

Those  gentlemen  should  have  recollected,  further,  when 
they  invoked  the  intervention  of  the  Supreme  Court,  or 
of  any  other  court,  between  the  people  and  the  accused 
President,  that  the  appellate  jurisdiction  of  the  Supremo 
Court,  by  innumerable  decisions,  depends  exclusively, 
under  the  Constitution,  upon  the  will  of  Congress ;  so  that 
they  must  go  to  some  other  tribunal  for  a  settlement  of 
this  great  question  between  the  people  and  the  President, 
unless  Congress  choose  to  let  them  go  to  the  Supreme 
Court  by  a  special  enactment  for  their  own  benefit.  The 
appellate  jurisdiction  of  the  Supreme  Court,  as  defined  fn 
the  Constitution  by  words  clear  and  plain,  and  incapable 
of  any  misunderstanding  or  misconstruction,  excludes  the 
conclusion  that  a  case  of  impeachment  can,  by  any  possi- 
bility, be  within  the  jurisdiction  of  any  of  the  courts  of 
the  United  States — either  its  District,  or  Circuit,  or  Su- 
preme Court. 

The  Senate  will  notice  that  by  the  terms  of  the  Constitu- 
tion the  appellate  jurisdiction  of  the  District  and  Circuit 
Courts  is  limited  and  restricted  to  the  cases  in  law  and  in 
equity,  and  the  other  cases  specifically  named  in  the  Con- 
stitution, none  of  which  embrace  the  case  of 
impeachment  There  is,  therefore,  Senators,  no 
room  for  invoking  the  decision  of  the  Supreme 
Court  of  the  United  States  on  an}'  question  touching 
the  liability  of  the  President  to  answer  impeachment 
by  the  people's  representatives  at  the  bar  of  the  Senate. 
What  excuse,  therefore,  I  ask,  for  the  pretense  that  the  Pre- 
sident may  set  aside  and  dispense  with  the  execution  of 
the  laws,  all  or  any  of  them  enacted  by  the  Congress,  under 
the  pretext  of  defending  the  Constitution  by  invoking  a 
ii.dicial  inquiry  in  the  court  of  the  United  States.  But  I 
know.  Senators,  that  the  only  two  questions  which  by 
possibility  could  become  a  subject  of  judicial  decision  and. 
which  have  been  raised  b}'  the  learned  and  astute  counsel 
who  have  attempted  to  make  this  defense,  have  already 
been  decided  by  the  Supreme  Court. 

The  first  is  that  the  heads  of  departments  are  the  mere 
registering  secretaries  of  the  President,  and  are  bound  to 
recognise  his  will  as  their. sworn  duty.  I  deny  it.  1  deny 
that  proposition,  and  I  think  the  learned  gentleman  from 
New  York  (Mr.  Evarts)  did  well,  did  remarkably  well,  as 
he  does  everything  well,  to  quote  in  advance  for  our  in- 
struction when  we  would  come  to  reply  to  him  on  this 
point,  those  divine  words  of  the  great  Apostle  of  the  Geiw 
tiles,  where  he  speaks  of  charity  as  patient  and  long  suf- 
fering. It  requires,  Senators,  charity  broader  than  the 
charity  of  the  gospel,  to  sit  patiently  by  and  hear  those 
gentleman  invoke  the  decision  of  the  Supreme  Court  upon 
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either  of  the  questions  involved  in  that  issue,  when  we 
kuow  that  those  gentlemen,  overflowing  as  thy  manifestly 
are,  with  all  learning,  ancient  and  modern,  the  learning 
of  the  dead  as  well  as  the  learning  of  the  living,  knew 
right  well  that  the  Supreme  Court  had  solemnly  decided 
both  questions  against  them. 

Now  for  the  proof.  As  to  the  obligation  of  the  heads  of 
departments  to  learn  their  duty  under  the  law  from  the 
will  of  the  Executive,  the  Senate  will  recollect  that  the 
learned  gentleman  from  New  York  quoted  the  great  case 
of  Marbury  and  Madison  with  wondrous  skill  and  dex- 
terity He  took  good  care,  however,  not  to  quote  that  part 
of  the  decisiou  which  absolutely  settled  this  question  as  to 
the  liability  of  the  Secretaries  to  respond  to  the  will  ot  the 
Executive.  He  took  care  to  keep  that  in  the  background, 
l'erhaps  he  assumed  that  he  knew  all  that  the  managers 
of  the  House  knew  about  this  case,  and  then,  that  he 
knew  all  that  he  knew  himself  besides.  (Laughter.)  He 
gathered  from  the  past,  from  Cicero  against  Catahne,  and 
from  Cicero  against  Ycrres,  and  from  that  speech  ot  Cicero 
in  defense  ot  Milo,  which  happened  never  to  have  been 
made  until  after  poor  Milo  was  convicted,  tor  he  was  made 
to  cry  out  that  if  Cicero  had  made  that  speech  for  him  on 
his  trial,  he  would  not,  on  that  day  be  undergoing  punish- 

"'i  will  read  now  the  decision  of  Chief  Justice  Marshall, 
in  the  case  of  Marbury  and  Madison,  touching  this  alleged 
obligation  of  the  heads  of  departments,  to  take  the  will 
of  the  Executive  as  their  law.  Chief  Justice  Marshall 
save  (page  158, 1st  Cranch) :— "It  is  the  duty  of  the  Secre- 
tary of  State  to  conform  to  the  law,  and  not  to  obey  the 
instructions  of  the  President."  This  only  illustrates  the 
proposition  that  neither  the  President  nor  his  Secretaries 
are  above  the  Constitution,  or  above  the  laws  which  the 
people  enacted.  As  to  the  other  proposition,  Senators,  set  up 
in  the  defense  of  this  accused  and  guilty  President,  that  he 
may  with  impunity,  under  the  Constitution  and  laws  of 
the  United  States  interpret  the  Constitution  and  sit  in 
judicial  judgment,  as  the  gentleman  from  Massachusetts 
(Mr.  Curtis)  words  it,  on  the  validity  of  your  laws.  That 
question  has  also  been  ruled  upon  by  the  Supreme  Court 
of  the  United  States,  and  from  that  hour  to  this  the  deci- 
sion has  never  been  challenged.  Although  an  attempt  was 
made  to  drag  the  illustrious  name  of  the  Chief  Justice  who 
presides  at  this  moment  over  this  deliberative  and 
judicial  assembly  to  their  help,  it  was  made  in 
vain,  as  I  shall  Bhow  before  I  have  done  with 
this  part  of  the  matter.  I  say  that  the  point  assumed  for 
the  President,  bv  his  counsel,  that  he  is  the  judiciary  to 
interpret  the  Constitution  for  himself ;  that  he  is  the  judge 
to  determine  the  validity  of  laws,  and  to  execute  them  or 
suspend  them,  or  to  dispense  with  their  execution  at  his 
plea-ure ;  and  to  defy  the  power  of  the  people  to  bring  him 
to  trial  and  judgment,  has  been  settled  against  him  thirty 
years  ago  by  the  Supreme  Court  of  the  Lnited  States,  and 
that  decision  has  never  been  auestioned  since  by  any  au- 
thoritative writer  on  the  Constitution,  or  by  any  subse- 
quent decision  of  the  courts. 

Mr.  Bingham,  in  this  connection,  referred  to  the  case  of 
Kendall  vs.  the  United  States,  reported  in  12th  Peters, 
;vhere  Justice  Thompson,  pronouncing  the  judgment  of 
the  court,  declared  that  the  claim  ot  the  President  to  sus- 
pend the  execution  of  a  law,  growing  out  of  the  constitu- 
tional provision  that  he  shall  take  care  that  the  laws  be 
faithfully  executed,  was  a  doctrine  which  could  not  re- 
ceive the  sanction  of  that  court,  as  it  would  be  vesting  the 
President  with  dispensing  power  which  had  no  counte- 
nance for  its  support  in  any  part,  and  the  effect  of  which 
would  be  to  clothe  the  President  with  power  to  control 
the  legislation  of  Congress,  and  to  paralyze  the  adminis- 
tration. 

Mr.  Bingham  continued:— I  ask  you,  Senators,  whether 
I  was  not  justified  in  saying  that  it  was  a  tax  upon  one's 
patience  to  sit  here  and  listen,  from  day  to  day  and  from 
week  to  week,  to  those  learned  arguments  made  in  defense 
of  the  President,  all  resting  upon  his  asserted  executive 
prerogative  to  dispense  with  the  execution  of  the  laws  and 
to  protect  himselt  from  trial  and  impeachment  because  lie 
said  he  only  violated  the  law  in  order  to  test  its  validity 
in  the  Supreme  Court,  when  that  court  bad  already  de- 
cided, thirty  years  ago,  that  any  euch  assumed  preroga- 
tive would  enable  him  to  sweep  away  all  the  legislation  of 
Congress,  and  to  prevent  the  administration  of  juptice  it- 
self, and  that  it  found  no  countenance  in  the  Constitution. 
I  suppose,  Senators,  that  the  learned  ex-Attornev-Gene- 
ral  thought  that  there  was  something  here  which  might 
disturb  the  harmony  and  order  of  their  arguments,  and  so. 
in  his  concluding  arguments  for  the  accused,  he  attempted 
to  fortify  against  euch  conclusion  by  calling  to  bin  aid  the 
decision  of  the  present  Chief  Justice  of  the  United  States, 
in  what  is  known  as  the  Mississippi  case. 

Now  with  all  due  respect  to  the  learned  ex-Attorney- 
General,  and  to  all  his  associates  engaged  in  this  trial.  I 
take  it  upon  me  to  say  that  the  decision  pronounced  by 
1J Li  Honor  the  Chief  Justice  of  the  United  States  in  the 
Missis  h'pi  case  has  no  more  to  do  with  the  question  in- 
volved in  this  controversy  than  lias  the  Koran  of  Mahomet, 
and  the  gentleman  was  utterly  inexcusable  for  attempting 
to  force  that  decision  into  this  case  in  aid  of  any  such  pro- 
position as  that  involved  in  this  controversy. 
What  did  His  Honor  the  Chief  Justice  decide  in 
the  Mississippi  case?  Nothing  in  tho  world  but  this, 
which  is  well  known  to  every  lawyer  in  America, 
even  to  every  student  of  the  law  versed  or  not, 
beyond  the  horn  books  of  hin  profession,  that  w  hen  the  law 
vc+ted  the  President  with  discretionary  power,  his  judg- 
ment in  the  exercise  of  his  discretion,  until  that  judgment 
be  overruled  by  the  legislative  power,  necessarily  con- 
cludes all  parties.  In  that  wc  agree.  The  learned  Senator 


from  New  York,  Mr.  Conkling,  who  honors  me  with  hie" 
attention,  knows  that  before  he  was  born  that  question 
was  decided  precisely  in  the  same  way  in  the  great  State 
which  he  so  honorably  represents  here  to-day,  and  is  re- 
ported in  12  Wheaton.  But  it  does  not  touch  the  question 
at  all,  and  the  proposition  is  so  foreign  to  the  question  that 
it  is  like  one  of  those  propositions  referred  to  by  Mr.  Web- 
ster on  one  occasion,  when  he  said  that  to  make  it  to  a 
right-minded  man  was  to  insult  his  intelligence. 

Mr.  BINGHAM  read  some  extracts  from  the  opinion  of 
the  Chief  Justice,  in  the  Mississippi  case,  bearing  upon  the 
point  for  which  he  was  contending,  and  continued 
What  on  earth  has  that  to  do  with  tho  question?  I  main- 
tain that  the  law  which  is  called  in  question  here  to-day^— 
the  Civil  Tenure  act— leaves  no  discretion  whatever  in 
the  Executive,  and,  in  the  .language  of  his  Honor,  tho 
Chief  Justice,  imposes  on  the  Executive  a  plain,  unequivo- 
cal duty.  I  account  myself  justitied,  therefore,  at  this 
stage  or  the  argument,  in  reiterating  my  assertion,  that 
the  decision  in  the  Mississippi  case  has  nothing  to  do  w  itli 
the  principle  involved  in  this  controvorsy,  and  that  the 
President  finds  in  that  decibion  no  excuse  whatever  for 
an  attempt  to  interfere  with,  or  to  set  aside,  the  plain 
mandates  or  requirements  of  the  law.  There  is  nodircie- 
tion  left  in  bin:  whatever,  and  none  of  his  counsel  even 
had  the  audacity  to  urgue  here  that  the  act  ot  1867,  which 
is  called  in  question,  gives  to  the  Executive  any  discretion 
whatever. 

The  point  they  make  is  that  it  is  unconstitutional,  and 
no  law,  and  that  is  the  very  point  which  is  settled  in  Ken- 
dall vs.  the  Lnited  States,  which  I  have  just  quoted,  that 
the  power  vested  in  the  President,  to  take  care  that  the 
laws  be  faithfully  executed,  vests  in  him  no  power  to 
set  aside  a  law  of  the  L  nited  States,  or  to  direct  the  head 
of  a  department  to  disobey  it.  It  is  written  in  the  Con- 
stitution that  he  shall  take  care  that  the  laws  be  faith- 
fully executed.  Ave  we  to  mutilate  the  Constitution,  and, 
for  the  benefit  of  the  accused,  to  interpolate  into  it  a  word 
which  is  not  there,  and  the  introduction  of  which  would 
annihilate  the  whole  system?  That  is  to  say,  that  the 
President  shall  take  care  that  the  laws,  and  only 
the  laws  which  he  approves,  shall  be  faithfully  executed. 
This  is  at  last  the  position  assumed  for  the  President  by 
himself  in  hi?  answer,  and  assumed  for  him  by  his  coun- 
sel in  his  defense,  and  the  assumption  conflicts  with  all 
that  1  have  already  read  from  the  Constitution,  with  all 
that  1  have  already  read  of  judicial  interpretation  and 
construction,  conflicts  as  well  with  the  expressed  text  of 
instrument  itself.  It  is  useless  to  multiply  words  to  make 
plain  a  self-evident  proposition.  It  is  useless  to  attempt  to 
imply  this  power  of  the  President  to  set  aside  or  dispense 
with  the  execution  of  a  law  in  the  face  of  tlie 
express  words  of  the  Constitation  that  all  legisla- 
tive power  granted  by  thi3  Constitution  shall  be 
vested  in  a  CongresB  which  consist  of  a  Senate 
and  a  House  of  Representatives,  and  in  the  face  of  the 
world,  that  he  shall  be  sworn  to  execute  faithfully  the 
office  of  President,  and,  therefore,  faithfully  to  discharge 
every  obligation  which  the  Constitution  enjoin?,  first  and 
foremost  of  which  obligations  is  this,  written  on  the  very 
front  of  the  instrument,  that  he  shall  take  care  that  the 
laws  enacted  by  the  people's  Representatives,  assembled  in 
Congress,  shall  be  executed,  not  some  of  the  laws,  not  the 
laws  which  he  approves,  but  that  the  laws  shall  be  faith- 
fully executed,  until  the  same  shall  have  been  reviewed 
by  the  power  which  made  them,  or  shall  have  been  consti- 
tutionally reversed  by  the  Supreme  Court  of  the  United 
States,  acting  within  the  limits  and  under  the  restrictions 
of  the  Constitution  itself. 

We  have  heard  much,  Seuators,  in  the  progress  of  this 
discussion  about  the  established  customs  of  the  people  of 
thia  country.  We  have  heard  much  about  the  long-con- 
tinued practice  of  eighty  years  under  the  Constitution  and 
laws  of  the  United  States.  You  have  listened  in  vain, 
Senators,  for  a  single  citation  of  a  single  instance  in  the 
history  of  the  republic,  w  here  there  was  an  open  and  de- 
fiant violation  of  the  written  law  of  this  land,  either  by 
the  Executive,  by  States,  or  by  combinations  of  men, 
which  the  people  did  not  crush  and  put  down  at  the  very 
outset.  That  is  a  fact  in  our  history,  creditable  to  the  Ame- 
rican people.  It  is  a  fact  which  ought  to  be  considered  by 
the  Senate  when  it  comes  to  sit  in  judgment  upon  this 
case. 

I  need  not  remind  Senators  of  that  fact  in  our  early  his- 
tory when  General  Washington  was  calbtd  from  the  quiet 
and  seclusion  of  Mb  home  to  put  down  the  Whiskj-  Insur- 
rection in  Pennsylvania,  which  was  the  firet  uprising  of 
insurrection  against  the  majesty  of  the  law.  Counsel  for 
the  President  have  attempted  to  summon  to  their  aid  the 
great  name  of  the  hero  of  New  Orleans.  It  is  fresh  n  ithiu 
the  recollection  of  Senators  as  it  is  fresh  within  the  recol- 
lection of  minions  of  the  people  of  this  country,  that  when 
the  State  of  South  Carolina,  in  the  exercise  of  w  hat  she 
called  her  sovereign  power  as  a  State,  attempted  by  ordi- 
nance to  sot  aside  the  laws  of  tho  United  States,  Andrew 
Jackson,  not  unmindful  of  his  oath,  although  the  law  was 
distastelul  to  him,  and  it  is  a  fact  which  has  passed  into 
history  that  he  even  doubted  its  constitutionality,  issued 
his  proclamation  and  Bwore  by  the  Eternal  that  the  "Union 
must  and  shall  be  preserved." 

There  was  no  recognition  here  of  the  right  either  in  him- 
self or  in  the  State  of  South  Carolina  to  set  aside  a  law. 
Senators,  there  is  a  case  still  fresh  within  your  recollec- 
tions, and  within  the  recollections  of  all  the  people  of  this 
country,  which  attests  more  significant  thau  any  other, 
the  determination  of  the  people  to  abide  by  their  laws, 
how  ever  odious  they  may  be.  Tho  gentleman  from  New 
York  (Mr.  Eviirts)  took  occasion  to  refer  to  the  Fugitive 
Slave  bill  of  1850,  a  bill  that  was  disgraceful  to  the  Con- 
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gress  which  enacted  it:  a  bill  that  was  in  direct  violation 
of  the  letter  and  spirit  of  the  Constitution;  a  bill  of  which 
I  can  eay  at  least,  although  I  doubt  much  whether  the 
gentleman  from  New  York  can.  that  it  never  found  an  ad- 
vocate in  me ;  a  bill  of  which  Mr.  Webster  said  that,  in  his 
judgment,  it  was  unwarranted  by  the  Constitution; 
—a  bill  which  offered  a  bribe  out  of  the  common  Treasury 
of  the  nation  to  every  magistrate  who  sat  in  judgment  on 
the  right  of  a  fleeing  bondman  to  that  liberty  which  be- 
longed to  man  when  God  breathed  into  his  notrils  the 
breath  of  life  and  he  became  a  living  soul— a  bill  which 
offered  a  reward  to  the  ministers  of  justice  to  sharpen  the 
judgment  of  the  poor— a  bill  which,  suiting  the  conscience 
of  the  American  people  and  the  conscience  of  the  civil- 
ized world,  made  it  a  crime  to  give  shelter  to 
the  houseless  or  a  cup  of  water  to  him  who 
was  ready  to  perish— a  bill  enacted  for  the  purpose  of 
sustaining*  that  crime  of  crimes,  that  sum  of  all  villauies, 
which  made  merchandise  of  immortality,  which  trans- 
formed a  man  into  a  chattel,  a  thing  of  trade,  into  what, 
for  want  of  a  better  name,  we  call  a  slave,  with  no  ac- 
knowledged right  in  the  present,  with  no  hope  of  iuherit- 
age  in  the  great  hereafter,  and  to  whose  darkened  soul  the 
universe  was  voiceless,  and  God  himself  seemed  silent— a 
bill  under  the  direct  violation  of  which  that  horrible 
tragedy  was  enacted  within  our  own  noble  common  weal  th, 
within  tiie  sight,  Mr.  Chief  Justice,  of  your  own  beautiful 
city,  when  Margaret  Gardner,  with  her  babe  lashed  upon 
her  breast,  pursued  by  the  olhcers  of  the  law,  in  her  wild 
frenzv  forgot  her  mother's  affection  in  the  joy  she  felt  at 
sending,  before  the  appointed  time,  by  her  own  hand,  the 
spotless  soul  of  her  child  back  to  the  God  who  gave  it, 
rather  than  allow  it  to  be  tossed  back  into  the  hell  of 
human  bondage  under  the  American  law— a  bill  sus- 
tained, nevertheless,  b3*  the  American  people.  Even  on 
that  day  when  Anthony  Burns  walked  in  chains,  under 
the  shadow  of  Bunker  Hill,  where  every  turf  beneath 
your  feet  is  a  soldier's  sepulchre,  and  where  sleep  the  iirst 
greatest  martyrs  in  the  cause  of  American  independence, 
to  be  tried  before  a  magistrate,  in  a  temple  surrounded 
itself  with  chains  and  guarded  with  bayonets,  and  yet  the 
people  stood  by  and  said:— "Let  the  law  be  executed 
until  it  be  repealed." 

Talk  to  me  about  the  Jgaerican  people  recognizing  the 
right  of  any  President  towt  aside  tbe  law.  Who  does  not 
know  that  two  years  afterthis  enactment  of  1«52  the  ter- 
rible blasphemy  was  uttered  in  the  platform  of  the  party 
•whose  representatives  to-day  insist  on  the  Executive  pre- 
rogative to  set  aside  your  laws  and  annihilate  your  go- 
vernment, that  all  disciusion  in  Congress  and  out  of  Con- 
gress, touching  this  very  Fugitive  Slave  bill,  ehould  be 
suppressed. 

The  body  that  adopted  that  resolution  should  have  re- 
membered that  there  is  something  stronger,  after  all,  than 
the  resolution  by  mere  partisans,  in  convention  assembled. 
Thev  ought  to  have  remembered  that  God  is  not  in  the 
earthquake  nor  in  the  fire,  but  in  the  still  small  voice, 
speaking  to  the  enlightened  conscience  of  men,  and  that 
voice  is  omniponeut.  God  allows,  that  for  the  honor  of  our 
common  couutrv,  I  would  take  the  step  backward  and 
cover  the  nakedness  and  the  shame  of  the  American  peo- 
ple in  that  day  of  American  disgrace.  They  nominated 
their  candidate  for  President,  and  he  accepted  their  terms 
and  was  carried  into  the  Presidential  chair  by  the  votes  of 
all  the  States  in  this  Union. 

With  such  a  record  as  that,  with  such  a  law,  offensive 
to  the  judgment  and  conscience  of  the  people  of  the  United 
States,  and  of  the  civilized  world,  executed,  how  dare 
gentlemen  come  before  the  American  Senate  and  tell  us 
that  it  is  the  traditional  policy  of  the  American  people  to 
allow  their  lawB  to  be  defied  by  an  Executive?  1  deny  it. 
There  is  not  a  line  in  our  history  that  does  not  give  flat 
denial  to  the  assumption.  It  has  never  been  done,  never. 

In  this  connection,  Senators,  I  feel  constrained  to  depart 
from  the  direct  line  of  argument  to  notice  another  point 
that  was  made,  in  order  to  bolster  up  this  assump- 
tion of  executive  prerogative,  to  suspend  or  dispense 
with  the  execution  of  a  law.  That  is  the  refe- 
rence made  to  your  lamented  and  honored  Presi- 
dent, Abraham  Lincoln.  In  God's  name.  Senators, 
was  it  not  enough  to  be  reminded  in  that"  darkest  hour 
of  your  trials,  when  the  pillars  of  your  temple  trembled  in 
the  storm  of  battle,  of  that  oath  which  in  its  own  simple 
words  was  registered  in  Heaven,  and  which  he  must  have 
taken  on  the  peril  of  his  soul?  Was  it  not  enough  t'  at  he 
kept  his  faith  to  the  end,  and  finally  laid  down  his  life  a 
beautiful  sacrifice  in  the  defense  of  the  Kepublic  and  of  the 
laws,  without  his  name  being  slandered  and  calumniated, 
now  that  he  is  dead,  that  his  tongue  is  mute,  and  that  he 
is  no  longer  able  to  speaK  for  himself,  by  the  bold,  naked 
and  false  assertion  that  he  violated  the  laws  of  his  country. 

I  speak  earnestly,  I  speak  warmly.  Senators,  on  this  sub- 
ject, because  the  man  thus  slandered  and  outraged  in  the 
presence  of  the  Senate,  aud  of  the  civilized  world,  was  not 
only  my  own  personal  friend  but  was  the  friend  of  our 
common  country  and  of  our  common  humanity.  I  deny 
that,  for  a  single  moment,  he  was  regardless  of  the  obliga- 
tion of  his  oath  or  of  the  requirements  of  the  Constitu- 
tion. I  deny  that  he  ever  violated  your  laws.  I  deny 
that  he  ever  assumed  to  himself  the  power  claimed 
by  this  apostate  President,  this  dav.  to  suspend  the 
laws  and  dispense  with  their  execution.  Though 
dead,  he  yet  6peaks  from  the  grave,  and  I  ask 
Senators,  when  they  come  to  consider  this  accu- 
sation against  their  murdered  President,  to  pon- 
der on  the  words  of  his  first  inaugural,  when  mani- 
festly alluding  to  the  Fugitive  Slave  law,  he  said  to  the 
American  people  that  however  much  we  may  di.-like  laws 
upon  our  statute  books,  we  are  not  at  liberty  to  defy  them, 


or  to  disregard  them,  or  set  them  aside,  but  must  await  the 
action  of  the  people  and  their  repeal  by  the  law-making 
power.  Oh!  but.  say  the  gentlemen,  he  suspended  the 
habeas  corpus — the  gentlemen  were  too  learned  not  to 
know  that  it  has  been  settled  law  from  the  earliest  times 
to  this  hour  that  in  the  msdst  of  arms  the  law  is  silent. 
You  cannot  suppress  war  by  a  magistrate's  warrant  or  a 
coustable's  staff.  Abraham  Lincoln  simply  followed  the 
accepted  law  of  the  civilized  world  in  doiug  what  he  did. 

1  answer  further,  for  I  want  to  leave  no  particle  unan- 
swered, I  would  consider  myself  dishonored,  being  able  to 
speak  here  for  him  when  he  cannot  spoak  for  himself,  if  I 
left  any  colorable  authority  for  that  assault  on  his  cha- 
racter unanswered  and  unchallenged.  But,  say  the  gen- 
tlemen, you  have  passed  your  Indemnity,  Who  is  there  so 
weak  as  not  to  know  that  it  is  in  vaiu  that  you  pass  in- 
demnity acts  to  protect  the  President? 

If.  after  all,  his  acts  were  unconstitutional,  you  mnst  go 
a  step  further  than  that.  You  must  deny  jurisdiction  to 
the  courts;  you  must  shut  the  doors  of  your  temples  of 
justice;  you  must  silence  your  ministers  of  the  law  before 
you  pass  an  indemnity  act  that  will  protect  them,  if  his 
act  at  last  was  unconstitutional.  That  was  not  the  pur- 
pose of  the  act,  if  it  was  the  general  indemnity  act  that 
was  referred  to.  I  had  the  honor  to  draw  it  myself,  al- 
though I  claim  no  personal  credit  for  it.  It  is  not  unknown 
in  the  legislation  of  this  country  or  any  other  country. 

Congress  passed  a  similar  act  in  The  general  act  to 

which  I  refer  was  passed  in  18t>7.  That  act  was  simply  de- 
claring that  the  acts  of  the  President  in  the  premises,  aud 
of  those  who  were  acting  under  the  President  in  the  pre- 
mises, shall  be  barred  prosecution  against  them  in  the 
courts.  If  it  be  in  the  power  of  the  nation  to  defend  itself ; 
if  it  be  constitutional  to  defend  the  Constitution;  if  it  be 
constitutional  for  the  President  to  summon  the  people  to 
the  defense  of  their  own  laws,  of  their  own  firesides,  and 
of  their  own  nationality,  the  law  said  that  that  should  be 
an  authority  for  the  court  to  dismiss  the  proceeding  on  the 
ground  that  the  act  was  done  under  order  of  the  President. 

1  will  not  stop  to  argue  the  question.  It  has  been  argued 
by  wager  of  battle,  and  it  has  been  settled  beyond  the  re- 
view of  this  tribunal  or  any  tribunal,  that  the  public 
safety  is  the  highest  law,  and  that  it  is  part  and  parcel  of 
the  Constitution  of  the  United  States.  I  have  answered. 
Senators,  and  I  trust  I  have  answered  satisfactorily  all 
that  has  been  said  by  the  counsel  of  the  President,  for  the 
purpose  of  giving  some  color  of  j  u  st  i  liea  tion  to  the  mon- 
strous plea  which  they  have  interposed  for  the  first  timefn 
history,  that  it  pertains  to  the  Executive  prerogative  to 
interpret  the  Constitution  judicially  for  himself,  and  to 
determine  judicially  the  validity  of  every  law  passed  by 
Congress,  to  execute  or  to  suspend,  or  to  dispose  with  its 
execution  at  his  pleasure." 
The  court  here,  took  a  recess  for  fifteen  minutes. 
After  the  recess  Mr.  BINGHAM  repeated  the  point  at 
which  he  had  suspended  his  remarks  and  continued,  as 
follows:— I  beg  pardon  of  the  Senate  for  having  forgotten 
to  notice  the  very  astute  argument,  made  bv  the  learned 
counsel  from  New  York  on  behalf  of  the  President,  touching 
the  broker's  refusal  to  pay  the  license  under  the  tax  law 
by  the  advice  of  the  learned  counsel  and  who  was  finally 
protected  in  the  courts.  I  may  say  again,  that  the  intro- 
duction of  such  an  argument  as  that  was  an  insult  to  the 
indulgence  of  the  American  Senate. 

It  does  not  touch  this  question,  and  the  man  who  does 
not  understand  that  proposition  is  not  fit  to  stand  in  the 
presence  of  this  tribunal  and  argue  for  a  moment  any 
issue  involved  in  thiB  case.  Nothing  is  more  clearly  set- 
tled—and I  ought  to  ask  pardon  at  every  step  for  making 
Btich  a  reference  to  the  Senate— nothing  i3  more  clearly 
settled,  under  the  American  Constitution  and  its  interpre- 
tation, than  that  the  citizen  upon  whom  the  law  operates 
is  authorized  bv  the  Constitution  to  decline  compliance, 
without  resistance,  and  appeal  to  the  courts.  That  was 
the  case  of  the  New  York  broker  to  which  the  learned 
counsel  referred,  and  desperate  must  be  the  case  of  his 
client  if  it  stands  upon  anv  such  slender  defense. 

Who  ever  heard,  Senators,  of  that  law  of  universal  ap- 
plication in  this  country ;  of  the  right  of  the  citizen  quietly 
without  resistance,  without  meditating  resistance,  to  ap- 
peal to  the  courts  against  the  oppression  of  the  law  being 
applied  to  the  sworn  executor  of  the  law?  The  learned 
gentleman  from  New  York  would  have  given  more  light 
on  this  subject,  if  he  had  informed  us  that  the  collector, 
under  your  revenue  law,  had  dared,  under  the  letter  of 
authority  of  Andrew  Johnson,  to  set  aside  your  Constitu- 
tion, and  upon  his  own  authority,  coupled  with  that  of  the 
chief,  to  defy  your  laws. 

The  questions  are  as  wide  as  life  and  death,  as  light  and 
darkness,  and  no  further  word  need  be  said  by  me  to  the 
American  Senate  in  answer  to  that.  I  may  bo  pardoned 
now.  Senators,  for  referring  to  other  provisions  of  the 
Constitution  which  sustain  and  make  clear  the  position 
which  I  assume  as  the  bajis  of  mv  argument,  that  the 
letter  of  the  law  passed  by  the  people's  representatives  in 
Congress  assembled  includes  the  Executive. 

I  have  given  you  already  the  solen  n  decision  of  the 
Supreme  Court  of  the  United  States  upon  this  sub- 
ject, unquestioned  or  unchallenged  from  that  day 
to  this.  I  now  turn,  Senators,  to  a  higher  aud  more 
commanding  authority.  I  refer  to  the  supreme  law 
of  the  land,  ordained  by  the  people,  and  for  the  peo- 
ple, in  which  they  have  settled  this  question  between 
the  people  and  the  Executive  beyond  the  reach 
of  a  colorable  doubt.  I  refer  to  the  provisions 
of  the  Constitution,  which  declared  "that  every 
bill  which  shall  have  passed  the  House  of  Representatives 
and  the  Senate,  shall,  before  it  shall  become  a  lawv  be  pre- 
sented to  the  President  of  the  United  States,  and  if  he  ap- 
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proves  he  shall  sign  it,  but  if  not  he  shall  return  it,  with 
his  objections,  to  the  house  in  which  it  shall  have  origi- 
nated, who  shall  enter  the  objections  upon  their  journal, 
and  proceed  to  reconsider  it,  and  if  after  such  reconsidera- 
tion two-thirds  of  the  house  shall  agree  to  pass  the  bill,  it 
shall  be  sent,  together  with  the  objections,  to  the  other 
house,  by  which  it  shall  likewise  be  reconsidered,  and  if 
parsed  bv  two-thirds  of  that  house  it  shall  become  a  law. 

If  an j'  "bill  shall  not  be  returned  by  the  President  within 
ten  davs,  Sundays  excepted,  after  it  shall  have  been  pre- 
sented  to  him,  the  same  shall  be  a  law  in  like  manner  as 
if  he  had  signed  it,  unless  the  Congress  by  its  adjourn- 
ment prevents  its  return,  in  which  case  it  shall  not 
be  a  law.  I  ask  the  Senators  to  please  note  in  this  con- 
troversy- between  the  Representatives  of  the  people 
and  the  advocates  of  the  President,  that  it  is  there 
written  in  the  Constitution  so  plainly  that  no  mortal 
man  can  gainsay  it,  that  every  bill  which  shall  have 
passed  the  Congress  of  the  United  States,  and  been  pre- 
sented to  the  President,  and  shall  receive  his  signature, 
shall  be  a  law.  And  it  further  provides,  that  every  bill 
which  he  shall  disapprove  and  return  to  the  house  in 
which  it  had  originated,  if  reconsidered  and  passed  by  the 
Congress  of  the  United  States,  shall  become  a  law;  and 
that  every  bill  which  shall  have  passed  the  Congress  of  the 
United  States,  and  shall  have  been  presented  to  the  Presi- 
dent for  his  approval,  which  he  shall  retain  for  more  than 
ten  days  (Sundays  excepted)  during  the  session  of  Con- 
gress, shall  become  a  law. 

That  is  the  language  of  the  Constitution.  It  shall  be  a 
law  if  he  approves ;  it  shall  be  a  law  if  he  disapprove  it  and 
Congress  pass  it  over  his  veto  it  shall  be  a  law.  Says  the 
Constitution :— If  he  retain  a  bill  for  more  than  ten  days 
during  the  session  of  Congress,  Sundays  excepted,  it  shall 
be  a  law.  It  is  in  vain  altogether— in  vain  against  this  bul- 
wark of  the  Constitution  that  the  gentlemen  come  in— not 
■with  their  rilled  ordnance,  but  with  their  small  annsplay- 
ing  upon  it,  and  telling  the  Senate  of  the  United  States 
and  the  people  of  the  United  States,  in  the  face  of  the 
plain  words  of  the  Constitution,  that  it  shall  not  be  a  law. 

The  people  meant  precisely  what  they  said,  that  it 
Bhail  be  "  a  law."  Though  the  Presidant  gives  ever  so 
many  reasons  why,  by  veto,  he,  deemed  it  unconstitu- 
tional, nevertheless,  if  the  Congress,  by  a  two-thirds 
vote,  pass  it  over  his  veto,  it  shall  be  a  law.  That 
is  the  language  of  the  Constitution.  What  is  their 
answer?  Oh.  it  is  not  to  be  a  law  unless  in  pursuance 
of  the  Constitution.  An  unconstitutional  law,  they  say, 
is  no  law.  We  agree  to  that.  But  the  President,  and 
that  is  the  point  in  controversy  here,  is  not  the  de- 
partment of  the  government  to  determine  that  issue 
between  the  people  and  their  representatives,  and 
the  man  is  inexcusable,  absolutely  inexcusable, 
who  ever  had  the  advantage  of  common  schools  and 
learned  to  read  the  plain  text  of  his  native  vernacular, 
who  dares  to  raise  the  issue  in  the  plain  text  of  the  Con- 
stitution, that  the  President,  in  the  face  of  the  Constitu- 
tion, is  to  say  it  shall  not  be  a  law,  despite  his  veto,  though 
the  Constittuion  says  expressly  it  shall  be  a  law.  I  admit 
that  when  an  enactment  of  Congress  shall  have  been  set 
aside  by  the  constitutional  authority  of  this  country,  it 
thenceforward  ceases  to  be  law.  and  the  President  himself 
may  well  be  protected  lor  not  thereafter  recognizing  it  as 
law. 

I  admit  it.  Gentlemen  on  that  side  of  the  chamber 
(Democratic)  will  pardon  me  if  I  make  an  allusion  I  have 
no  disrespect  to  propose,  in  saying— I  say  it  rather  because 
it  has  been  pressed  into  this  controversy  by  the  other 
side— that  it  was  the  doctrine  taught  by  the  man  called 
the  great  apostle  of  Democracy  in  America,  that  the  Su- 
preme Court  of  the  United  States  could  not  decide  the 
constitutionality  of  a  law  for  any  department  of  this  go- 
vernment; that  they  only  decided  for  themselves  and  the 
puitors  at  their  bar;  and  what  earthly  use  this  citation 
from  Jefferson  was  intended  to  be  put  by  the  learned 
gentleman  from  Teunessee,  who  first  referred  to  it, 
and  bv  the  learned  Attorney-General,  I  cannot  for 
the  life  of  me,  comprehend.  In  the  light  of  the  answer  in- 
terposed here  by  the  President,  he  tells  you,  Senators, 
by  his  answer,  that  he  only  violated  the  law,  he  only  as- 
serted this  prerogative!  that  would  have  cost  any  crowned 
head  in  Kurope  this  day  his  life,  that  he  only  violated  it 
innocently,  for  the  pupose  of  taking  the  judgment 
of  the  Supreme  Court,  and  hero  comes  his  learned  ad- 
vocate, the  Attorney-General,  quoting  the  opinion  of 
Thomas  Jefferson,  to  show  that  at  least  the  declaration 
of  the  Supreme  Court  could  not  control  at  all,  that  it  could 
not  decide  any  question.  I  am  not  disposed  to  cast  re- 
proach upon  Mr.  Jefferson.  I  know  well  that  he  was  one 
©f  the  framers  of  the  Constitution.  I  know  well  that  he 
was  one  of  the  builders  of  the  fabric  of  American  liberty ; . 
one  of  thoee  who  worked  out  the  emancipation  of  the 
American  people  from  the  domination  of  British  rule,  and 
that  he  deserved  well  of  his  country  as  one  of  the  authors 
of  the  Declaration  of  Independence.  Yet  I  know  well 
that  his  opinions  on  that  subject  are  not  accepted  at 
this  day  by  the  great  body  of  tho  American  people,  and 
find  no  place  in  the  authorities  and  in  the  writers  upon 
the  Constitution. 

He  was  a  man,  doubtless,  of  fine  philosophical  mind ;  ho 
was  a  man  of  noble,  patriotic  impulses ;  he  rendered  great 
service  to  his  country,  and  deserved  well  of  his  country, 
but  he  is  not  an  authoritative  exponent  of  the  principles  of 
your  country,  and  never  was.  I  may  be  pardoned  further, 
here,  for  saying  in  connection  with  this  claim  that  is 
made  here,  right  in  the  face  of  the  answer  of  the  accused 
that  his  only  object  in  violating  the  law  was  to  have 
the  decision  of  the  Supreme  Court  upon  the  subject, 
that  there  was  another  distinguished  man  of  the  Demo- 


cratic party,  afterwards  lifted  to  the  Presidency  of  the 
United  States,  who,  in  his  place  in  the  Senate  Chamber, 
years  ago,  in  the  controversy  about  the  constitutionality 
of  the  Lnited  States  Bank,  stated  that,  while  he  should 
give  respectful  attention  to  the  decisions  of  the  Supreme 
Court  touching  the  constitutionality  of  an  act  of  Congress, 
he  should  nevertheless,  as  a  Senator  upon  his  oath,  not 
hold  himself  bound  by  it  at  all.  That  was  Mr.  Buchanan, 
One  thing  is  very  certain,  that  these  authorities  quoted 
by  those  great  men  do  sustain,  in  some  sort,  if  it  gives  any 
support  at  all.  the  position  that  I  have  ventured  to  assume 
before  this  Senate,  that  upon  all  trials  of  impeachment 
presented  by  the  House  of  Representatives  the  Senate  of 
the  United  States  is  the  hiehest  judicial  tribunal  of  the 
land,  and  is  the  exclusive  judge  ol  the  law  and  the  fact,  no 
matter  what  any  court  may  have  said  touching  anv  ques- 
tion involved  in  the  issue. 

Allow  me  now,  Senators,  to  take  one  step  further  in  this 
argument,  touching  this  position  of  the  President,  for  I  in- 
tend in  every  step  I  take  to  stand  with  the  Constitution  of 
my  country,  the  obligations  of  which  are  upon  me  as  a  re- 
presentative of  the  people.  I  refer  to  another  provision  of 
the  Constitution,  that  which  defines  and  limits  the  execu- 
tive powers  of  the  President. 

The  President  shall  be  Commander-in-Chief  of  the  Army 
and  Navy  of  the  United  States,  and  the  militia  of  the 
several  States  when  called  into  the  actual  service  of  the 
United  States.  He  may  require  the  opinion  in  writing  of 
the  principal  officers  of  each  of  the  Executive  departments 
upon  any  subject  relating  to  their  respective  offices,  and 
he  shall  have  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  im- 
peachment. He  shall  have  power  by  and  with  the  advice 
and  consent  of  the  Senate  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur,  and  shall  nomi- 
nate by  and  with  the  advice  and  consent  of  the  Senate, 
shall  appoint  ambassadors,  other  public  ministers,  and 
Consuls,  and  Judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States,  whose  appoinments 
are  not  herein  otherwise  provided  for,  and  which 
shall  be  established  by  law.  But  the  Congiess  niay, 
by  law,  vest  the  appointment  of  such  inferior  officers  as 
they  think  proper  in  the  President  alone,  in  the  courts  of 
law,  or  in  the  heads  of  denartApts.  The  President  shall 
have  power  to  fill  all  vacauc^Pthat  may  happen  during 
the  recess  of  the  Senate,  by  granting  commissions,  which 
shall  expire  at  the  end  of  their  next  session.  He  shall,  from 
time  to  time,  give  to  the  Congress  information  of  the  state 
of  the  Union,  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient.  He 
may,  on  extraordinary  occasions,  convene  both  Houses,  or 
either  of  them,  and  in  case  ol  disagreement  between  them, 
with  respect  to  the  time  of  adjournment,  he  may  adjourn 
them  to  such  time  as  he  shall  think  proper,  <Src. 

These  are  the  specific  powers  conferred  upon  the  Presi- 
dent by  the  Constitution.  I  shall  have  occasion  hereafter 
in  the  course  of  this  argument  to  take  notice  of  that  other 

Erovision  which  says  that  the  executive  power  shall 
e  vested  in  the  President.  Thi3  provision  uf  the  Con- 
stitution grants  to  the  President  of  the  United  States 
neither  legislative  nor  judicial  power.  Both  of  these 
powers— legislative  and  judicial— are  necessarily  in- 
volved in  the  defense  which  is  attempted  to  be  set  up 
by  the  Executive,  first,  in  the  words  of  his  own  counsel, 
that  he  may  judicially  interpret  the  Constitution  for 
himself  and  judicially  determine  upon  the  validity  of 
every  enactment  of  Congress ;  and,  second,  in  the  position 
assumed  by  himself,  and  for  which  he  stands  charged 
here  at  your  bar  as  a  criminal,  to  repeal— I  use  the  word 
advisedly— to  repeal  by  his  own  will  and  pleasure  the  lawa 
enacted  by  the  representatives  of  the  people.  This  power 
of  suspending  those  laws,  and  dispensing  with  their  execu- 
tion until  such  time  as  it  may  suit  his  pleasure  to  test 
their  validity  in  the  courts  of  justice,  is  a  repeal  for  tire 
time  being,  and,  if  he  be  sustained  by  the  Senate,  may  last 
during  his  natural  life,  if  the  American  people  should  so 
long  tolerate  him  in  the  office  of  Chief  Magistrate  of  the 
nation. 

Why  should  I  stop  to  argue  the  question  whether  such  a 
power  as  thi3  legislative  and  judicial  may  be  rightfully  as- 
sumed by  the  President  of  the  United  States  under  the 
Constitution,  when  that  Constitution  expressly  declares 
that  all  legislative  powers  granted  by  it  should  be  vested 
in  the  Congress,  and  that  all  judicial  powers  shall  be  vested 
in  the  Supreme  Court,  and  in  such  inferior  courts  as  tlie 
Congress  may,  by  law,  establish,  subject,  nevertheless,  to 
the  limitations  and  donations  of  power  embraced  in  the 
Constitution.  The  assumption  upon'which  the  defense  rests 
that  he  shall  only  execute  such  laws  as  he  approves  is  an 
assmnption  which  invests  him  with  legislative  and  judicial 
power  in  direct  contravention  of  the  express  words  of  the 
Constitution  itself. 

If  the  President  may  dispense  with  one  act  of  Congress 
upon  his  own  discretion,  may  he  not  in  like  manner  dis- 
pense with  every  act  of  Congress?  I  ask  you,  Senators, 
whether  this  conclusion  does  not  necessarily  result  as  ne- 
ncccssarily  as  elfect  follows  efficient  cause?  If  not, 
pray  why  not?  Is  the  Senate  of  the  United  States,  in  order 
to  shelter  this  great  criminal,  to  adopt  the  assumption  of 
unrestricted  prerogative— tho  wild  and  guilty  phantasy 
that  "the  king  can  do  no  wrong,"  and  thereby  clothe  tho 
Executive  of  the  American  people  with  power  to  suspend 
and  dispense  with  the  execution  of  their  laws  at  his  plea- 
sine;  to  interpret  their  Constitution  for  himselt,  and 
thereby  inherit  their  government. 

Senators,  I  have  endeavored  to  open  this  question  before 
3Tou  in  its  magnitude.  I  trust  that  I  have  succeeded.  Be 
assured  of  one  thing— that  according  to  tho  best  of  my 
ability,  in  tho  presence  of  tho  representatives  of  tho  na- 
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tion,  I  have  not  been  unmindful  of  my  oath ;  and  I  beg 
leave  to  say  to  you,  Senators,  in  all  candor,  this  day,  that 
in  my  judgment  no  question  of  mightier  import  was  ever 
before  presented  to  the  American  Senate,  and  to  say  fur- 
ther, that  no  question  of  greater  magnitude  ever  can  come 
bv  possibility  before  the  American  Senate,  or  any  question 
upon  the  decision  of  which  graver  interests  necessarily 
depend 

lu  considering  Senators,  this  great  question  of  the  power 
of  the  President,  bv  virtue  of  his  executive  authority,  to 
suspend  the  laws  and  dispense  with  their  execution,  I  pray 
you  consider  that  the  Constitution  of  your  country,  essen- 
tial to  vour  national  life,  cannot  exist  without  legis- 
lation, dulv  enacted  by  the  representative*  of  the  people 
in  CongKM  assembled,  and  duly  executed  by  their  chosen 
Chief  Magistrate.  Courts,  neither  supreme  nor  inferior, 
can  exist  without  legislation. 

Is  the  Senate  to  be  told  that  the  department  of  the  go- 
vernment essential  to  the  peace  of  the  republic,  essential 
to  the  general  administration  of  justice  between  man  and 
man,  tuose  ministers  of  justice,  who,  in  the  simple  oath  of 
the  purer  days  of  the  republic,  were  sworn  to  do  equal 
justice  between  the  poor  and  the  rich,  shall  not  administer 
Justice  at  all,  if  perchance  the  President  of  the  United 
States  may  choose  when  Congress  comes  to  enact  a  law 
for  the  organization  of  the  judiciary,  and  pass  it  despite 
his  objection  to  the  contrary,  in  accordance  with  the  Con- 
stitution, by  a  two-third  vote,  to  declare  that,  according  to 
his  judgment  and  convictions,  it  violates  the  Constitution 
of  the  country,  and,  thereto: „,  i*.  shall  not  be  put  into  exe- 
cution? •  .... 

Senators,  if  he  has  the  power  to  sit  in  jugment  judicially' 
and  I  use  the  words  of  his  adv  ocate,  upon  the  Tenure  of  Of- 
fice act  of  1867,  he  has  like  power  to  sit  in  judgment  judi- 
cially upon  every  other  act  of  Congress.  I  would  like  to 
know,  in  the  event  of  the  President  of  the  United  States 
interfering  with  the  execution  of  the  Judiciary  act,  where- 
bv,  for  the  first  time,  if  you  please,  in  your  history,  or 
for  the  second  tine,  it  you  please,  by  some  strange  in- 
tervention of  Providence,  by  which  the  existing  judges 
have  perished  from  the  earth,  1  would  like  to  know 
what  becomes  of  this  wicked  and  bold  pretense, 
unfit  to  be  played  upon  children,  that  the  President  only 
violated  the  law  innocently  to  have  the  question  decided 
in  the  courts,  and  he  has  the  power  to  prevent  any  court 
sitting  in  judgment  upon  it.  Representatives  to  the  Con- 
gress of  the  United  States  cannot  be  chosen  without  legis- 
lation :— First.  The  legislation  of  Congress  appertaining  to 
representation  among  the  several  States  according  to 
the  whole  number  of  representative  population  in  each. 3 

Second.  The  enactment  either  by  Congress  or  by  the 
legislatures  of  the  several  States,  fixing  the  time,  place  and 
manner  of  holding  the  elections.  Is  it  possible  that  the 
President  of  the  United  States,  in  the  event  of  such  legis- 
lation by  Congress,  clearly  authorized  by  the  very  terms 
of  the  Constitution,  and  essential  to  the  very  existence  of 
the  governmnnt,  is  permitted,  in  the  exercise  of  his  judi- 
cial executive,  authority  to  sit  down  in  judgment  upon 
your  Constitution  and  say  that  it  shall  not  be  executed? 

Why,  this  power,  given  by  the  Constitution  to  the  Con- 
gress, to  prescribe  the  time,  place  and  manner  of  holding 
elections  for  representatives  in  Congress,  in  the  several 
States,  was,  in  the  words  of  the  framers  of  the  Constitu- 
tion, to  enable  the  people,  through  the  National  Legisla- 
ture, to  perpetuate  the  legislative  department  of  this  go- 
vernment, and  we  are  to  be  told  here,  and  we  are  to  de- 
liberate upon  it  from  day  to  day,  and  from  week  to  week, 
that  the  President  is  by  virtue  of  his  executive  office, 
his  executive  prerogative,  clothed  with  the  authority  to 
determine  the  validity  of  your  law,  to  suspend  it  and  dis- 
pense with  its  execution  at  his  pleasure,  Again,  a  Presi 
dent  of  the  United  States,  to  execute  the  laws  of  the  peo- 
ple, enacted  by  their  Represensatives  in  Congress  assem- 
bled, cannot  be  chosen  without  legislation.  Are  we  to  be 
told  the  President  at  every  Btcp  is  vested  with  authority  to 
dispense  with  the  execution  of  the  laws  and  to  suspend 
with  its  operation  until  he  can  have  a  decision,  if  you 
please,  in  the  courts  of  justice? 

If  the  President  may  set  aside  the  laws  and  suspend 
their  action  at  pleasure,  it  results  that  he  may  annul  the 
Constitution  and  annihilate  the  government.  That  is  the 
i«sue  before  the  American  Senate.  I  do  not  go  outside  of 
the  President's  answer  to  establish  it.  The  Constitution 
itself,  according  to  this  assumption,  is  at  his  mere}-,  as  well 
a-  the  laws,  and  the  people  of  the  United  States  are  to 
stand  by  and  to  be  mocked  and  derided  in  their  own  Capi- 
tal, when,  in  accordance  with  the  express  provisions  of 
their  Constitution,  they  bring  him  to  the  bar  of  the  Se- 
nate to  answer  for  his  great  crime,  than  which 
none  greater  was  ever  committed  since  that 
day  when  the  first  crime  was  committed  on  this 
planet,  as  it  sprung  from  the  hand  of  its  Creator,  that 
crime  which  covered  one  man's  brow  with  the  ashy  pale- 
ness of  death,  and  covered  the  brow  of  another  man  with 
the  damniug  blotch  of  fratricide.  The  people  of  the  United 
States  are  not  to  be  answered  at  this  bar.  It  is  in  vain  that 
they  have  put  into  the  hands  of  their  representatives  the 
power  to  impeach  such  a  malefactor,  and  by  the  express 
words  of  their  Constitution  have  given  to  the  Senate  the 
power,  the  exclusive  power,  the  sole  power,  to  try  him  for 
his  high  crimes  and  misdemeanors. 

The  question  touches  the  nation'3  life,  but  I  know,  Sena- 
tors,  that  your  matchless  Constitution  of  the  government, 
the  hope  of  the  struggling  friends  of  liberty  in  all  lands, 
and  for  the  perpetuity  and  triumph  of  which  millions  of 
hands  are  lifted  thiB  day  in  prayer  to  the  God  of  nations, 
can  no  more  exist  without  laws  dulv  enacted  by  the  law- 
making power,  than  can  the  people  of  the  United  States 
themselves  exhit  without  air  or  without  that  light  of  Hea- 


ven which  shin.-s  above  us,  filled  with  the  light  and  breath 
of  the  Almighty.  A  Constitution  and  laws  which  are  not 
and  cannot  De  enforced,  are  dead. 

The  vital  principle  of  your  Constitution  and  laws  is  that 
they  shall  be  the  supreme  law  of  the  land— supreme  in 
every  State,  supreme  in  every  territory,  supreme  in  every 
rood,  supreme  on  every  deck  covered  with  your  nag,  in 
every  zone  of  the  globe ;  and  yet  we  are  debating  here  to- 
day whether  a  man  whose  breath  is  in  his  nostrils,  a  mere 
servant  of  the  people,  may  not  suspend  the  execution  both 
of  the  Constitution  and  of  the  law  at  his  pleasure,  and 
defy  the  power  of  the  people. 

It  I  am  right  in  the  proposition  that  the  acts  of  Congress 
are  law,  and  are  to  be  executed  until  repealed  or  reversed 
in  the  mode  prescribed  by  the  Constitution,  in  the  courts 
of  the  United  States,  acting  within  their  juris- 
diction and  under  the  limitations  of  the  Consti-  • 
tution,  it  results  that  the  violation  of  such  acts  by  the 
President  of  the  United  States  and  his  refusal  to  execute 
them,  is  a  high  crime  and  misdemeanor  within  the  terms 
of  the  Constitution,  for  which  be  is  impeachable,  and  for 
which,  if  he  be  guilty,  he  ought  to  be  convicted  and  re- 
moved from  the  office  which  he  has  dishonored.  It  is  not 
needful  to  inquire  whether  only  crimes  and  misdemeanors, 
specially  made  such  by  the  Constitution  of  the  United 
States,  are  impeachable,  because  by  the  laws  of  the  United 
States  all  crimes  and  misdemeanors  at  common  law,  com- 
mitted within  the  District  of  Columbia,  are  made  indicta- 
able. 

I  believe  it  is  conceded  on  every  hand  that  a  crime  or 
misdemeanor  made  indictable  by  the  laws  of  the  United 
States,  when  committed  by  an  officer  of  the  United  States, 
in  his  office,  after  violation  of  his  sworn  duty,  is  a  high 
crime  and  misdemeanor,  within  the  meaning  of  the  Con- 
stitution. At  all  events,  if  that  be  not  accepted  as  a  true 
and  self-evident  proposition  by  the  Senate,  it  would  be 
in  vain  that  I  should  argue  further,  for  I  might  as  well  ex- 
pect to  kindle  life  under  the  throes  of  death  as  to  persuade  a 
Senate  so  lost  to  eyery  sense  of  duty,  and  to  the  voice  of 
freedom  itself,  as  to  come  to  the  conclusion  that  after  all 
it  is  not  a  high  crime  and  misdemeanor,  under  the  Consti- 
tution, for  the  President  of  the  United  States,  deliberately 
and  purposely,  in  violation  of  his  oath,  in  violation  of  the 
plain  letter  of  the  Constitution  that  he  should  take  care 
that  the  laws  should  be  faithfully  executed;  to  set  aside 
the  laws,  and  to  declare  defiantly  that  he  will  not  execute 
them. 

Mr.  BINGHAM  in  this  connection  referred  to  the  act  of 
1801  extending  the  common  law  of  Maryland  to  the  Dis- 
trict of  Columbia,  and  argued  from  it,  and  from  the  opinion 
of  the  court  in  the  Kendall  case,  that  the  President's  acta 
were  indictable  in  the  District,  and  that  being  indictable 
they  must  therefore  be  impeachable.  He  then  continued  :— 
I  do  not  propose,  Senators,  to  waste  words  in  notieiug  what 
but  for  the  respect  1  bear  to  the  learned  counsel  from  Mas- 
sachusetts (Mr.  Curtis)  I  would  call  the  mere  lawyers' 
quibble  of  the  defense,  that  even  if  the  President  be  guilty 
of  the  crimes  laid  to  his  charge  in  the  articles  presented  by 
the  House  of  Representatives,  still  they  are  not  higb  Crimea 
and  misdemeanors  within  the  meaning  of  the  Constitution, 
because  they  are  not  kindred  to  the  great  crimes  of  treason 
and  bribery. 

It  is  enough.  Senators,  for  me  to  remind  you  of  what  I 
have  already  said,  that  the}'  are  crimes  which  touch  the 
life  of  the  nation,  which  touch  the  stability  of  our  institu- 
tions; that  they  are  crimes  which,  if  tolerated  by  this  the 
highest  tribunal  of  the  land,  would  vest  the  President,  by 
its  solemn  judgment,  with  a  power  under  the  Constitution 
to  suspend,  at  Iub  pleasure,  all  laws  upon  your  statute 
books,  and  thereby  to  annihilate  your  government.  They 
have  heretofore  been  held  crimes  in  history,  and  crimes  of 
such  magnitude,  that  they  have  cost  their  perpetrators 
their  lives;  not  merely  their  offices,  but  their  lives. 

Of  that  I  may  have  more  to  say  hereafter,  but  I  return 
to  my  proposition,  the  defense  of  the  President  is  not  whe- 
ther indictable  crimes  or  offenses  are  laid  to  his  charge,  but 
it  rests  upon  the  broad  proportion,  as  already  stated,  that 
impeachment  does  not  lay  against  him  for  any  violation  of 
the  Constitution  or  of  the  laws,  because  of  his  asserted 
constitutional  right  judicially  to  intepret  every  provision 
of  the  Constitution  for  himself,  and  also  to  interpret  for 
himself  the  validity  of  every  law,  and  to  exclude  or  disre- 
gard, at  his  election,  any  provision  either  of  the  Constitu- 
tion or  of  the  law,  and  especially  if  he  declares  at  the  fact 
or  after  the  fact,  that  Iub  only  purpose  in  violating  the  one 
or  the  other,  is  to  have  a  true  construction  of  the  Constitu- 
tion in  the  one  case,  and  a  judicial  determination  of  the 
validity  of  the  other  in  the  courts  of  the  United  States, 

I  do  not  state  this,  as  the  position  of  the  President,  too 
strongly,  although  I  pray  Senators  to  notice,  for  I  would 
account  myself  a  dishonorable  man,  if  purposely,  here  or 
elsewhere,  I  should  misrepresent  the  position  assumed  by 
the  President  that  the  counsel  for  the  defense,  Mr.  Curtis, 
in  his  opening,  attempts  to  gainsay  the  statement  as  I 
have  just  made  it,  that  the  defense  of  the  President  rests 
upon  the  assumption  as  stated  in  his  answer. 

Mr.  Curtis,  in  his  opening  address  says:— "But  when, 
Senators,  a  question  arises  whether  a  particular  law  has 
cut  off  a  power  confided  to  him  by  the  people  through  the 
Constitution,  and  he  alone  can  raise  that  question,  and  he 
alone  can  cause  a  judicial  decision  to  come  between  the 
two  branches  of  the  government,  to  say  which  of  them  is 
right,  and  after  due  deliberation,  with  advice  of  those  who 
are  his  proper  advisers,  he  settles  down  firmly  upon  the 
opinion  that  such  is  the  character  of  the  law,  it  remains  to 
be  settled  by  you  whether  there  is  any  violation  of  his 
duty  when  he  takes  the  needful  steps  to  raise  that  ques- 
tion and  have  it  peacefully  decided.  • 

Now,  I  ask,  Senators,  in  all  candor,  what  there  is  to  hin- 
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der  the  President,  if  by  force  of  the  Constitution,  as  the 
learned  counsel  argues,  he  is  rested  with  judicial  authority 
to  interpret  the  Constitution  and  to  decide  on  the 
validity  of  any  law  of  Congress,  what  there  is  to 
hinder  him  to  say  of  every  law  of  the  land  that  it 
cut  off  some  power  confided  to  him  by  the  Deople. 
The  learned  gentleman  from  Massachusetts  was  too 
self-raised,  and  he  is  manfestly  too  profound  a 
man  to  launch  ont  on  this  wild  stormy  sea  of  anarchy, 
careless  of  all  success,  in  the  manner  in  which  some  of 
hi?  associates  did.  You  mav  remember,  a»d  I  give  it  only 
from  memory,  but  it  is  burned  into  my  brain  and  will  only 
perish  with  mv  life,  you  will  remember  the  utterances  of 
the  gentleman  from  Sew  York  (Mr.  Evarts),  who  was  not 
so  careful  of  his  words,  when  he  stood  before  j~ou  and 
paid,  in  the  progress  of  his  argument,  that  the  Constitution 
of  the  United  States  had  invested  the  President  with  the 
power  to  guard  the  people's  rights  against  Congressional 
usurpation. 

You  recollect  that  as  he  kindled  in  his  argument,  he 
ventured  on  the  further  assertion,  in  the  presence  of  the 
Senate  of  the  United  States,  that  if  you  dared  to  decide 
against  the  President  on  this  issue,  the  question  would  be 
raked  by  the  people  under  the  banner  of  the  supremacy 
of  the  Constitution  in  defense  of  the  President,  and  of 
the  supremacy  or  authority  of  Congress  on  the  other  side. 
The  supremacy  of  the  Constitution  is  to  be  the  sign  under 
which  the  President  shall  conquer  against  the  unlimited 
authority  of  Congress  to  bind  him,  by  laws  enacted  by 
themselves  in  the  modes  prescribed  by  the  Constitution. 

Senators,  I  may  be  pardoned  for  summoning  the  learned 
counsel  from  Massachusetts,  Mr.  Curtis,  as  a  witness 
against  the  assumption  of  his  client,  and  against  the  as- 
sumption of  his  associate  counsel  touching  this  power  of 
the  President  to  dispense  with  the  execution  of  the  law. 
In  1862  there  was  a  pamphlet  published,  bearing  the  name 
of  the  learned  gentleman  from  Massachusetts,  touching 
limitations  on  the  executive  power,  and  I  will  read  an  ex- 
tract or  two  from  that  pamphlet  to  show  the  difference  be- 
tween the  current  of  a  learned  man's  thoughts  when  he 
speaks  for  the  people  according  to  his  own  convictions  and 
a  similar  man  when  he  speaks  under  a  retainer. 

His  pamphlet  is  addressed  "to  all  persons  who  have 
sworn  to  support  the  Constitution,  and  to  all  citizens 
who  guard  the  principles  of  civil  liberty  which  that 
Constitution  embodies,  and  for  the  preservation  of 
which  it  is  our  only  security,  these  speeches  are 
iCTpectfully  dedicated.  Benjamin  W.  Curtis."  The 
President,  he,  says,  is  "the  Commander-in-Chief  of  the 
Armv  and  Navy,  not  only  by  force  of  the  Constitution,  by 
under  and  subject  to  the  Constitution,  and  to  certain  re- 
strictions therein  contained,  and  to  every  law  enacted  by 
its  authority  as  completely  and  clearly  as  the  private  in 
the  ranks. 

"He  is  General-in-Chief,  but  can  a  General-in-Chief  dis- 
obey any  law  of  his  own  authority?  When  he  can.  he 
superadd-!  to  his  right  as  commander  the  power  of  being 
a  judge,  and  that  is  military  despotism.  The  mere  au- 
thority to  command  an  army  is  not  an  authority  to  dis- 
obey the  laws  of  the  country.  Besides,  all  the  powers  of 
the  President  are  executive  merely,  He  cannot  make  a 
law,  he  cannot  repeal  one;  he  can  only  execute  a  law; 
he  can  neither  make,  nor  suspend,  nor  alter  it ;  he  cannot 
even  make  an  inquiry." 

That  is  good  law ;  not  good  law  exactly  in  the  midst  of 
the  Rebellion,  but  it  is  good  law  enough  under  the  Consti- 
tution—in the  light  of  the  interpretation  given  to  it  by  that 
great  man,  Mr.  John  9"i"cy  Adams,  whom  I  have  before 
cited— when  the  limitations  of  the  Constitution  are  in 
operation,  and  when  the  land  is  covered  with  the  serene 
light  of  peace;  whenever  a  human  being,  citizen  or 
stranger,  within  our  gates  is  under  the  shadow  of  the  Con- 
stitution. It  is  the  law  and  nothing  but  the  law,  that  the 
claim  on  the  part  of  the  Executive  to  suspend,  at  his  dis- 
cretion, all  the  laws  on  your  statute  book,  and  to  dispense 
with  their  execution,  is  the  defense,  and  the  whole  de- 
fense of  the  President  seems  to  me  clear,  clear  as  that 
light  in  which  we  live,  and  so  clear,  that  whatever  may  be 
the  decision  of  this  tribunal,  that  will  be  the  judgment  of 
the  American  people. 

It  cannot  be  otherwise.  It  is  written  in  this  answer ;  it 
is  written  in  the  arguments  of  his  counsel,  and  no  mortal 
man  can  evade  it.  It  ia  all  that  there  is  of  it,  and  to  esta- 
blish this  assertion  that  it  is  all  there  is  of  it,  I  ask 
Senators,  to  consider  what  articles  the  President  has  de- 
nied. Not  one.  I  ask  the  Senate  to  consider  what  offense 
charged  against  him  in  the  articles  presented  by  the  House 
<ff  Representatives,  he  has  not  openly  by  his  answer  con- 
fessed, or  what  charge  is  not  clearly  re-eBtablished  by  the 
proof.  Not  one. 

Who  can  doubt  that  when  the  Senate  was  in  session, 
the  President  in  direct  violation  of  the  express  require- 
ment of  the  law,  which,  in  the  language  of  the  honorable 
Chief  Justice,  in  the  Mississippi  case,  left  no  discretion  in 
him,  but  enjoined  a  special  duty  upon  him,  did  purposely, 
deliberately  violate  the  law  and  defied  its  authority,  in 
that  he  issued  an  order  for  the  removal  of  the  Secretary 
of  War,  and  issued  a  letter  of  authority  for  the  appoint- 
ment of  a  successor,  the  Senate  being  in  session  and  not 
consulted  in  the  premises. 

The  order  and  the  letter  of  authority  are  written  wit- 
nesses of  all  the  guilt  of  the  accused.  They  are  confes- 
sions of  reference,  and  there  is  no  escape  from  them.  This 
order  is  a  clear  violation  of  the  Tenure  of  Office  act.  The 
President  is  manifestly  guilty  in  manner  and  form,  as  he 
stands  charged  in  the  first,  second,  third,  eighth  and 
eleventh  articles  of  impeachment,  and  no  man  can  deny  it 
except  a  man  who  accepts  a*  the  law's  assumption  in  Mb 
answer,  that  it  ia  an  executive  prerogative,  judicially,  to 


interpret  the  Constitution,  and  to  set  aside,  to  violate  and 
to  defy  the  law  when  it  vests  no  discretion  in  him  what- 
ever, and  to  challenge  the  people  to  bring  him  to  trial  and 
punishment. 

Senators,  on  this  question,  at  the  magnitude  and  charac- 
ter of  the  offenses  charged  against  the  President,  I  mav  be 
permitted,  inasmuch  as  the  gentleman  from  New  York  nv 
ferred  to  it,  to  ask  your  attention  to  what  was  ruled  and 
J  settled,  and  I  think  well  settled,  on  the  trial  of  Judge  Peck. 

The  counsel  took  occasion  to  quote  a  certain  statement 
I  from  the    record    of   that   trial,  and    took  especial 
pains    to    evade    in    their  statement  of    what  was 
j  actually     settled     by    it.     I    choose    to    have  the 
whole    of  _  the    precedent.     If  the  gentleman  insists 
on  the  law  in  that  case,  I  insist  on  all  its  forms  and  on 
all  its  provisions.  In  the  trial  of  the  Peck  case  Mr.  Bu- 
chanan, speaking  for  the  managers  on  the  part  of  the 
House  of  Rem  esentativea,  made  the  statement  that  an 
impeachable  violation  of  law  eould  consist  in  the  abuse  as 
i  well  as  in  the  usurpation  of  authority;  and  if  you  look 
I  carefully  through  that  record,  you  will  find  none  of  the 
|  learned  counsel  who  appeared  in  behalf  of  Judge  Peck 
questioning  for  a  moment  the  correctness  ot  the  propo- 
1  eition. 

I  think  it  capable  of  the  clearest  demonstration  that  that 
is  the  rule  which  ought  to  govern  the  decision  in  this  case, 
inasmuch  as  all  the  offenses  charged  were  committed  witli- 
in  this  district, and  as  I  have  already  shown,  are  indictable. 
It  is  conceded  that  there  is  a  partial  exception  to  this  rule* 
A  judge  cannot  be  held  accountable  for  an  error  of  judg- 
ment, however  erroneous  his  judgment  may  be,  unless 
fraud  be  asserted  and  proved. 

No  such  rule  ever  was  held  to  apply  to  an  executive  of- 
ficer. That  is  an  exception  running  through  all  the  law  in 
favor  of  judicial  officers.  A  mere  executive  officer,  clothed 
with  no  judicial  authority,  would  be  guilty  of  usurpation 
without  fraud.  An  error  of  judgment  would  not  excuse 
an  executive  olficer.  I  refer  to  tne  general  rule  of  law,  as 
stated  by  Sedgwick  in  his  work  upon  statutory  and  con- 
stitutional law.  in  which  he  says :— "Good  faith  is  no  ex- 
cuse for  the  violation  of  a  statute.  Ignorance  of  the  law 
cannot  be  set  up  in  defense,  and  this  rule  holds  good  in 
civil  as  well  as  in  criminal  cases." 

The  gentleman  from  New  York,  Mr.  Evarts,  entered 
upon  a  wonderful  adventure  here  when  he  undertook  to 
tell  the  Senate  that  that  rule  which  holds  the  violator  of 
law  answerable,  and  necessarily  implies  a  guilty  purpose, 
applies  to  offenses  which  are  mala  in  se.  The  gentleman 
should  have  known  when  he  made  that  utterance  that  the 
highest  writer  on  law  in  America,  a  man  second  to  no 
writer  on  law  in  the  English  tongue  in  any  country,  has 
truly  recorded  in  his  great  commentaries  oh  the  law  that 
the  distinction  between  mala  itrohibita  and  mala 
in  se,  has  been  long  ago  exploded,  and  that  the 
same  rule  applies  to  the  one  as  to  the  other* 
I  refer  to  1  Kent's  Commentaries,  p.  529.  and  really  I 
cannot  see  why  it  should  not  be  so,  and  I  doubt  very  much 
whether  it  is  within  the  compass  of  the  mind  of  any  Sena- 
tor to  see  why  it  should  not  be  so. 

Mr.  Bingham  went  on  to  argue  that  the  limitation  of  =is 
months  within  which  an  office  must  be  filled  would  be 
evaded  if  the  President  were  allowed  to  make  an  ad  inte- 
rim nomination,  and  at  the  end  of  six  months  make  an- 
other ad  interim  nomination,  and  so  on  to  the  end  of  his 
term  of  office. 

He  then  continued— But  it  has  been  further  stated  here 
by  the  counsel  for  the  defense,  by  way  of  illustration  and 
answer,  suppose  the  Congress  of  the  United  States  thould 
enact  a  law,  in  clear  violation  of  the  express  power  con- 
ferred in  the  Constitution,  as  for  example,  a  law  declaring 
that  the  President  shall  not  be  Commander-in-Chief  of  the 
Army,  or  a  law  declariug  that  he  shall  not  exercise  the 
pardoning  power  in  any  case  whatever,  is  not  the  Presi- 
dent of  the  United  States  to  interv  ene  to  protect  the  Con- 
stitution:'' lsay.no!  The  President  is  not  to  intervene 
and  protect  the  Constitution. 

The  people  of  the  United  States  are  the  guardians  of 
their  own  Constitution;  and  if  there  be  one  thing  in  that 
Constitution  more  clearly  written  and  more  firmly  estab- 
lished than  .mother,  it  is  the  express  and  clear  provision 
that  the  Legislative  Department  of  the  government  is  re- 
sponsible to  no  power  on  earth  for  the  exercise  of  its  legis- 
lative authority  and  for  the  discharge  of  its  duty  save  the 
people. 

It  is  a  new  doctrine  altogether,  that  the  Constitution  fs 
exclusively  in  the  keeping  of  the  President.  When  that 
dav  comes.  Senators,  that  the  Constitution  of  this  country 
so  esscnital  to  your  national  existence,  and  so  essential  tt> 
the  peace*  happiness  and  prosperity  of  the  people,  re-ta 
exclusively  on  the  fidelity  and  patriotism,  and  integrity 
of  Andrew  Johnson,  may  Cod  save  the  Constitution,  and 
save  the  Republic.  (Laughter.)  No,  sir,  there  ia  no  such 
power  vested  in  the  President  of  the  United  States.  It  is 
only  coming  back  to  the  old  proposition.  But,  say  tlw 
gentleman,  certainly  it  would  be  unconstitutional  for 
Congress  so  to  legislate.  Agreed ;  I  admit  that  it  would  be 
not  onlv  unconstitutional,  but  that  it  would  be  criminal. 

But  the  question  is,  before  what  tribunal  is  tha  Congress 
to  answer?  Only  before  tho  tribunal  of  the  people.  Ad- 
mit that  Congress  passed  such  a  law  corruptly,  and  yet 
every  one  at  all  conversant  with  the  Constitution  of  the 
country,  knows  well  that  it  is  written  in  that  instrument 
that  the  members  of  Congress  Bhall  not  be  held  to  answer 
in  any  place,  or  before  any  body  whatever,  for  their 
official  acts  in  Congress  assembled,  save  before  their  con- 
stituents. That  is  the  end  of  it.  They  answer  to  the  peo- 
ple, and  the  people  alone  can  apply  the  remedy. 

Yon  cannot  answer  in  the  courts,  and,  of  course,  when 
a  majority  votes  that  way  in  each  House  you  cannot  ex- 
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pcct  very  well  to  expel  them.  Their  only  responsibility  is  I 
to  the  people;  the  people  alone  have  the  right  to  challenge 
them.   That  is  precisely  what  the  people  have  written  in  | 
the  Consttiution.  and  every  man  in  the  country  so  under- 
stands that  proposition. 

I  might  make  another  remark  which  shows  the  utter 
fallacy  of  any  such  proposition  aa  that  contended  for  hy 
the  counsel  for  the  President,  and  that  is  that  if  Congress 
were  so  lost  to  all  sense  of  justice  and  duty  as  to  take 
away  the  pardoning  power  from  the  President,  it  would 
have  it  in  its  power  to  take  away  all  right  of  appeal  to 
the  courts  of  the  United  States  on  that  question,  so  that 
there  would  be  an  end  of  it,  and  there  would  be  no  remedy 
but  with  the  people,  except  indeed  the  President  is  to 
take  up  arms  and  set  aside  the  law*  of  Congress, 

Having  disposed  of  this  proposition,  the  next  inquiry  to 
be  considered  by  the  Senate,  and  to  which  I  desire  to  di- 
rect your  attention  is,  that  of  the  power  of  the  President 
under  the  Constitution  to  remove  the  heads  of  the  depart- 
ments, and  to  fill  the  vacancies  so  created  during  the  ses- 
sion of  the  Senate  of  the  Uniteed  States,  without  its  con- 
sent and  against  the  express  aatboritv  of  law. 

At  this  stage  of  his  argument.  Mr.  Bingham  yielded  to  a 
motion  to  adjourn,-  and  the  court,  at  ten  minutes  before 
four  o'clock  adjourned. 
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When  the"  Senate  was  called  to  order,  Mr.  CAME- 
RON moved  that  the  members  of  the  National  Medi- 
cal Association  be  admitted  to  places  in  the  gallery. 
In  reply  to  a  question  of  Mr.  Morrill,  of  Vermont,  he 
said  there  were  about  two  hundred  of  them. 

Senator  DRAKE  opposed  the  motion,  saying  that 
Senators  and  Representatives  could  furnish  them 
tickets,  and  thus  avoid  thronging  the  galleries. 

After  some  further  talk  the  motion  was  lost,  and 
the  chair  was  vacated  for  the  Chief  Justice.  N 
Mr.  Bingham  Resumes. 

The  court  havins  been  opened  in  due  form  Mr. 
Bingham  proceeded  with  his  argument. 

In  his  opening  remarks,  indistinctly  heard,  he  was 
understood  to  repeat  the  view  taken  by  him  yester- 
day, that  no  man,  in  office  or  out  of  office,  is  above  the 
law,  but  that  all  persons  are  bound  to  obey  it;  that 
the  President,  above  all  others,  is  bound  to  take  care 
that  the  laws  be  faithfully  executed,  and  that  the  sus- 
pending and  dispensing  power  asserted  by  the  Presi- 
dent is  a  violation  of  the  rights  of  the  people,  and  can- 
not for  a  moment  be  allowed. 

Mr.  BINGHAM  continued  as  follows:— 

When  I  had  the  honor  to  close  my  remarks  yesterday,  I 
Catted  the  attention  of  the  Senators  to  this  proposition :— 
That  their  inquiries  were  to  be  directed,  first,  to  the  ques- 
tion whether  the  President  has  power,  under  the  Consti- 
tution, to  remove  the  heads  of  departments  and  to  till  the 
vacancies  so  created  by  himself,  during  the  session  of  the 
Senate,  in  the  absence  of  express  authority,  or  law  au- 
thorizing him  bo  to  do?  If  the  President  has  not  the 
power,  he  is  confessedly  guilty,  as  charged  in  the  first, 
second,  third,  eighth  and  eleventh  articles,  unless,  in- 
deed, the  Senate  is  to  come  to  the  conclusion  that  it  is  no 
crime  in  the  President  of  the  United  States,  deliberately 
and  purposelv,  and  defiantly,  to  violate  the  express  letter 
of  the  Constitution  of  the  United  States,  and  the  express 
prohibition  of  the  law  of  Congress. 

I  have  said  that  the  act  was  criminal,  for  it  was  done 
deliberately,  purposely  and  defiantly.  What  answer  has 
been  made  to  this.  Senators?  The  allegation  that  the  vio- 
lation of  law  charged  iu  these  articles  was  not  with  crimi- 
nal intent,  and  the  learned  counsel  stood  here,  from  hour 
to  hour,  and  from  day  to  day,  to  show  that  the  criminal 
intent  is  to  be  proved.  I  deny  it.  I  deny  that  there  is 
any  authority  which  justified  any  such  assumption.  The 
law  declares,  and  has  declared  for  centuries,  that  any  act 
done  deliberately  in  violation  of  law,  that  is  to  say.  any 
unlawful  act  done  by  an v  person  of  sound  mind  and  un- 
derstanding, responsible  for  acts,  necessarily  implies  that 
the  partj  doing  it  intended  the  necessary  consequences 
Of  his  own  act.  I  make  no  apology.  Senators,  tor  the 
insertion  of  the  word  "intent"  in  the  articles. 

It  is  a  surplusage,  and  is  not  needful,  but  I  make  no 
apology  for  it.  It  is  found  in  every  indictment.  Who 
ever  heard  of  a  court  where  the  rules  are  applied  with 
more  strictness  than  thev  can  be  expected  to  be  ap- 
plied in  the  Senate  of  the  t'uited  States?  Who  ever  heard 
of  a  court  demanding  of  the  prosecution  in  any  instance 
whatever  that  he  should  offer  testimony  of  the  criminal 


intent  specially  averred  in  the  indictment,  when  he  had 
proved  that  the  act  was  done,  and  that  the  act  was  un- 
lawful? It  is  a  rule  not  to  be  challenged  here  or  elsewhere 
among  intelligent  men.  that  every  person,  whether  in 
office  or  out  of  office,  who  doe3  au  unlawful  act,  inade 
criminal  bv  the  very  terms  of  the  statutes  of  the  country 
in  which  he  lives,  and  to  the  jurisdiction  of  which  he  is 
subject,  intends  all  that  is  involved  in  the  doing  of  the  aot, 
and  tlie  intent,  therefore,  is  already  established. 

No  proof  is  required.  Why  to  require  it  would  simpry 
defeat  the  ends  of  justice.  Who  is  able  to  penetrate  the 
human  intellect,  to  spy  into  its  secret  and  hidden  recesses 
in  the  brain  or  heart  of  man,  and  there  witness  that  which 
it  meditates  and  which  it  purposes?  Men.  intelligent  men, 
and  especially  the  ministers  of  justice,  judge  of  men's  pur- 
poses by  their  acts,  and  necessarilv  hold  that  thev  intend 
exactly  that  which  they  do,  and  then  it  is  for  them— not 
for  their  accusers— to  show  that  they  do  it  without  inten- 
tion ;  to  show  that  they  did  it  under  a  temporary  delirium 
of  the  intellect,  by  which  in  the  providence  of  God  they 
were  for  the  time' being  deprived  of  the  power  of  knowing 
their  duty,  and  of  doing  their  duty  under  the  law. 

Senators,  on  a  remarkable  occasion,  not  unlike  that 
which  to-day  attracts  the  attention  of  the  people  of  the 
United  States,  and  attracts  the  attention  of  the  people  of  the 
civilized  world,  the  same  question  was  raised  before  the 
tribunal  of  the  people,  whether  intent  was  to  be  estab- 
lished, and  one  of  those  men  on  that  occasion  when  Straf- 
ford knelt  before  the  assembled  majesty  of  England,  arose 
in  his  place,  and  anwered  that  question  in  words  so  clear 
and  strong  that  they  ought  to  satisfy  the  judgment  and 
satisfy  the  conscience  of  every  Senator.  I  read  the  worke 
of  Pym  on  the  trial  of  Strafford  as  to  the  intent. 

"Another  excuse,"  says  Pym,  "  is  this — that  whatsoever 
he  hath  spoken  was  out  of  good  intention.  Sometimes, 
mv  lords,  good  and  evil,  truth  and  falsehood,  lie  so  near 
together,  that  they  are  hardly  to  be  distinguished.  Matters 
fraught  with  danger  may  be  accompanied  with  such  cir- 
cumstances as  may  make  them  appear  useful  and  con- 
venient, and  in  all  such  cases  good  intentions  will  justify 
evil  consequences.  But  where  matters  arc  evil  in  their 
own  nature,  such  as  the  matters  are  wherewith  the  Earl 
of  Stratford  is  charged,  breaking  the  public  faith  and  sub- 
verting laws  and  government,  thev  can  never  be  justified 
by  any  intention  of  good,  of  whichsoever  they  may  be  pre- 
tended." 

Is  there  no  endeavor  here  to  break  public  faith?  Is  there 
no  endeavor  here  to  subvert  laws  and  government?  I 
leave  Senators  to  answer  that  question  upon  their  own 
consciences  and  upon  their  oaths.  On  this  subject  of  ir> 
tent,  I  might  illustrate  the  utter  futility  of  the  position  as- 
sumed here  by  the  learned  counsel,  but  I  will  refer  to  a 
notable  instance  in  history  where  certain  fanatics  in  the 
reign  of  Frederic  II  put  little  children  to  death  with  the 
intent  of  sending  them  to  heaven,  because  the  Master  had 
written  "of  such  is  the  Kingdom  of  Heaven."  It  does  not 
appear  that  there  was  any  intention  of  staying  the  inno- 
cents, with  their  sunny  voices  and  sunny  hearts,  but  that 
they  could  send  them  at  once  to  heaven  was  ot  no  avail  in 
the  courts  of  justice. 

I  read  also  of  a  Swedish  Minister  who  found  within  the 
kingdom  certain  subjects  who  were  the  beneficiaries  of 
charity,  upon  whose  heads  Time's-  frosty  fingers  had  scat- 
tered the  snows  of  five  and  seventy  winters,  whom  he  put 
brutally  and  cruellv  to  death  with  the  good  "intent  of 
thereby  increasing  the  charity  in  the  interest  of  the  living 
with  a  longer  measure  of  years  before  them.  I  never  read. 
Senators,  that  any  such  plea  as  that  availed  in  the  courts 
of  justice  against  the  charge  of  murder  with  malice  afore- 
thought. It  is  a  puerile  conceit,  unfit  to  be  uttered  in  the 
hearing  of  Senators,  and  condemned  by  every  letter  and 
line  and  word  of  the  common  law.  "the  growth  of  centu- 
ries, the  gathered  wisdom  of  a  thousand  yean." 

It  is  suggested  bv  one  of  my  colleagues,  and  it  is  not  unfit 
that  I  should  notice  it  in  parsing,  that,  doubtless,  Booth  on 
the  14th  day  of  February,  1865,  when  he  sent  the  pure  spirit 
of  your  martyred  President  back  to  the  God  who  gave  it, 
declared— declared  is  the  proper  word,  because  the  case 
here  rests  upon  declarations— declared  that  he  did  that  act 
in  the  service  of  his  country— iu  the  service  of  liberty— in 
the  service  of  law— in  the  service  of  a  common  humanity. 
If  the  avenging  hand  of  justiee  had  not  cut  him  off  upon 
the  spot  where  he  stood,  instantly,  as  though  overtaken  by 
the  direct  judgment  of  offended  humanity.I  suppose  that  he 
would  have  had  this  sort  of  argument  interposed  in  his  be- 
half, that  his  intentions  were  good,  and  therefore  the  vio- 
lated law  itself  ought  to  justify  the  act,  and  allow  him  to 
depart,  not  a  condemned  criminal,  but  a  crowned  and 
honored  man. 

I  really  feel,  Senators,  that  I  ought  to  ask  your  pardon 
for  having  dwelt  at  all  upon  this  proposition,  but  you 
know  with  what  pertinacity  it  has  been  pressed  upon  the 
consideration  of  the  Senate,  and  with  all  respect  to  the 
learned  and  accomplished  gentleman  who  made  it,  I  feel 
it  due  to  myself  to  say  here  tlrat  I  think  it  was  unworthy 
of  them,  and  unworthy  of  the  place  Again  I  ask  you. 
Senators,  has  the  President  this  power  under  the  Consti- 
tution and  the  laws  during  the  session  of  the  Senate  to 
create  vacancies  in  the  heads  of  departments,  under  your 
Constitution,  and  fill  them  without  the  authority  of  an  ex- 

?ress  law,  without  the  advice  and  consent  of  the  Senate? 
f  he  has  not,  he  has  violated  the  Constitution,  he  has  vio- 
lated, as  I  shall  show  you  hereafter,  the  express  law  of  the 
land,  and  is,  therefore,  criminal.  Crimiual  iu  his  conduct 
and  in  his  intension  before  this  tribunal,  where  he  stands 
by  the  order  of  the  people. 

First,  then,  is  this  violation  by  the  act  of  removal  and 
appointment,  and  here.  Senators,  although  I  shall  have 
occasion  to  notice  it  more  specially  hereafter,  I  ask  to  be 
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excused  for  referring  at  this  time  to  the  fact  that  it  can- 
not have  escaped  your  notice  that  the  learned  and  astute 
counsel  of  the  President  took  care  all  the  time,  just  from 
the  beginning  to  the  end  of  this,  controversy,  not  to  con- 
nect together  the  power  of  removal  and  the  appointment 
during  the  session  of  the  Senate.  Every  word  in  the  vo- 
luminous argument  of  the  learned  and  ingenuous  counsel 
for  the  President  bears  witness  to  the  truth  of  what  I  now 
assert,  that  the  appointing  power  is,  by  the  express 
terms  of  the  Constitution,  during  the  session  of  the  Senate 
put  beyond  the  power  of  the  President,  save  and  except 
when  it  is  expressly  authorized  by  law.  _ 

I  thank  the  gentlemen  for  making  this  concession,  at 
least,  to  the  Senate,  for  it  is  a  confession  of  guilt  on  the  part 
of  their  client.  "When  no  answer  can  be  made  they  act  on 
the  ancient  time-honored  and  accepted  maxims,  that 
"silence  is  golden,"  and  so  on  that  point  they  were  silent 
on,  and  all  without  exception.  There  was  an  appointment 
made  here,  in  direct  violation  of  the  express  law  ;  in  direct 
violation  of  the  express  letter  of  the  Constitution ;  in  direct 
violation  of  everv  interpretation  ever  put  upon  it  by  any 
commanding  intellect  in  this  country,  and  the  gentlemen 

It  is  m  vain,  Senators,  that  they  undertake  to  meet 
that  point  in  this  case  by  any  reference  to  the  speech  of 
mv  learned  and  accomplished  friend  who  represents  the 
State  of  Ohio  in  this  Senate  (Mr.  Sherman).  Not  a  word 
escaped  his  lips  in  the  speech  which  they  have  quoted, 
touching  the  power  of  appointment,  during  that  session 
of  the  Senate,  and  in  direct  violation  of  the  express  letter 
of  the  Tenure  of  Office  act;  nor  did  any  such  words  es- 
escape  from  the  lips  of  any  Senator.  I  am  not  surprised ; 
it  is  a  credit  to  the  intellectual  ability  of  the  learned  and 
accompli-hed  counsel  who  appear  for  the  President,  that 
they  kept  that  question  out  ot  sight  in  their  elaborate  and 
exhaustive  arguments. 

I  read  now.  Senators,  from  the  provision  of  the  Constitu- 
tion on  this  subject.  "He  shall  have  power  by  and  with 
the  advice  and  consent  of  the  Senate  to  make  treaties, 
provided  two-thirds  of  the  Senators  present  concur;  and 
he  shall  nominate,  and  with  the  advice  and  consent  of  the 
Senate  shall  appoint  ambassadors  and  other  public  minis- 
ters and  consuls,  Judges  of  the  Supreme  Court  and  all 
officers  of  the  United  States  whose  appointments  are  not 
herein  expressly  provided  for,  and  which  shall  be  estab- 
lished by  law:  but  the  Congress  may  by  law  vest  the  ap- 
pointment of  such  inferior  officers,  as  they  think  proper,  in 
the  President  alone,  in  the  courts  of  law,  or  in  the  heads 
of  departments." 

Can  any  one  doubt  that  this  provision  clearly  restricts 
the  power  of  the  President  in  the  appointment  of  heads  of 
departments— in  this,  that  it  expressly  requires  that  all 
appointments  not  otherwise  provided  for  in  the  Constitu 
tion,  enumerating  ambassadors  and  others,  shall  be  by 
and  with  the  advice  and  consent  of  the  Senate.  It  is  use- 
less to  waste  words  with  the  proposition,  it  is  so  plain  and 
clear.  It  must  be  so  unless  the  appointments  of  heads  of 
departments  are  otherwise  provided  for  in  the  Constitu- 
tion, and  I  respectfully  ask  Senators  wherein  are  they 
otherwise  provided  for?  The  heads  of  departments  are 
named  by  that  title,  and  it  is  provided  by  the  very  terms 
of  the  Constitution,  that  Congress  may,  by  law,  vest  in  the 
heads  of  departments  the  power  to  appoint,  without  the 
consent  of  anybody  but  the  authority  ot  the  laws  of  Con- 
gress, all  the  inferior  officers.  Can  anybody,  in  light  of 
that  provision,  stand  before  this  Senate  and  argue  that  the 
heads  of  departments  are  inferior  officers. 

If,  then,  their  appointment  is  not  otherwise  provided  for 
by  law,whether  it  was  ever  otherwise  provided  by  la\v,I  am 
not  unmindful  of  the  fact  that  some  of  the  learned  coun- 
eel  for  the  President  have  said  that  there  was  no  appoint- 
ment, that  this  was  only  an  authority  to  fill  a  vacancy. 
The  counsel  are  not  strong  enough  for  their  client.  They 
cannot  get  rid  of  his  answer.  He  declares  that  he  did 
make  an  appointment,  that  he  made  a  removal  and  filled  a 
vacancy— an  appointment  ad  interim  more  than  once  es- 
caped the  lios  of  counsel.  I  do  not,  how  ever,  propose  to 
rest  this  case  upon  any  quibble,  or  anjT  technically,  or  any 
controversy  about  words. 

I  rest  it  on  the  broad  spirit  of  the  Constitution,  and  I 
stand  here  this  day  to  deny  that  there  was  ever  an  hour 
since  the  Constitution  went  into  operation,  that  the  Presi- 
dent of  the  United  States  had  authority  to  authorize  any- 
body, even  temporarily,  to  exercise  the  functions  of  the 
head  of  a  department  save  by  the  authority  of  express 
law.  It  certainly  is  a  self-evident  proposition  which  must 
be  understood  by  Senators,  that  that  power  which  created 
the  law  may  repeal  it. 

I  make  this  here  and  now,  becauso  the  President's  de- 
fense is  stated  more  clearly  in  his  answer,  and  more  dis- 
tinctly than  in  any  of  the  arguments  of  the  learned  coun- 
sel, which  is  that  he  asserts  and  exercises  this  power  by 
virtue  of  theimplud  executive  prerogative  judicially  to 
interpret  the  Constitution  for  hiuiBelf,  and  judicially  to  de- 
termine the  validity  of  all  the  law  B  of  the  land  for  himself, 
and,  therefore,  to  appoint  just  such  ministers  as  he  pleases 
and  for  such  period  as  he  pleases,  in  deliauce  alike  of  Con- 
stitution and  of  the  law.  The  language  of  his  answer  is 
that  he  indefinitely  vacated  the  office. 

I  read  a  paragraph  from  the  President's  answer  on  this 
point:— And  this  respondent  further  answering,  says  that  it 
is  provided  in  and  by  the  second  section  of  an  act  to  regulate 
the  tenure  of  certain  civil  offices,  that  the  President  may 
suspend  the  officer  from  the  performance  of  the  duties  of 
the  office  held  by  him,  for  certain  causes  therein  desig- 
nated, until  the  next  meeting  of  the  Senate,  and  until  the 
case  shall  be  acted  upon  by  the  Senate ;  that  tin-  respon- 
dent, as  President  of  the  Lnited  States,  was  advised,  and 
ho  verily  believed  and  he  still  believes,  that  the  executive 


power  of  removal  from  office  confided  to  him  by  the  Con- 
sitution,  as  aforesaid,  includes  the  power  of  suspension 
from  office,  at  the  pleasure  of  the  President ;  and  this  re- 
spondent, by  the  order  aforesaid,  did  suspend  the  Secretary 
of  War,  Edwin  M.  Stanton,  from  office,  not  until  the  next 
meeting  of  the  Senate,  or  until  the  Senate  should 
have  acted  upon  the  case,  but  by  force  of  the 
power  aud  authority  vested  in  him  by  the  Consti- 
tution and  laws  of  the  United  States  indefinetely  and  at 
the  pleasure  ot  the  President,  and  the  order  in  form 
aforesaid  was  made  known  to  the  Senate  of  the  United 
States  on  the  12th  day  of  December,  A.  D.  1867,  as  will  be 
more  fully  hereinafter  stated,  that  in  his  answer  he  claims 
this  power  under  the  Constitution.  On  that  subject,  Se- 
nators, I  beg  leave  to  say  in  addition  to  what  I  have 
already  uttered,  that  it  was  perfectly  well  understood 
when  the  Constitution  was  on  trial  for  its  deliverance  be- 
fore the  American  people,  that  no  such  power  as  this  was 
lodged  in  the  President  of  the  United  States.  On  the  con- 
trary, that  for  every  abuse,  that  for  every  usurpation  of 
authority,  that  for  every  violation  of  the  laws,  he  was 
liable  at  all  times  to  the  unrestricted  power  of  the  people 
to  impeach  him  through  their  Representatives,  aud  to  try 
him  before  their  Senate  without  let  or  hindrance  from 
any  tribunal  in  the  land.  I  refer  to  the  clear  utterances 
of  Mr.  Hamilton,  as  recorded  in  hia  seventy  seventh  letter 
to  the  Federalist. 

Mr.  BINGHAM  having  read  the  extract  referred  to,  con- 
tinued:—I  agree  with-Mr.  Hamilton  that  it  is  an  absurdity, 
indeed,  after  what  has  been  written  in  the  Constitution, 
for  any  man,  whatever  may  be  his  attainments  and  what- 
ever may  he  his  pretensions,  to  say  that  the  President  has 
the  power,  in  the  language  of  his  answer,  of  indefinitely 
vacating  the  executive  offices  ot  the  country,  and,  there- 
fore, of  indefinitely  lilliing  them  without  the  advice  and 
consent  of  the  Senate,  in  the  absence  of  an  express  law 
so  to  do.  Here  I  leave  that  point  for  the  consideration  of 
the  Senate,  and  for  the  consideration  of  that  great  people 
whom  the  Senate  represent  on  this  trial. 

I  also  ask  the  judgment  of  the  Senate  on  the  weighty 
words  ot  Webster,  who  the  counsel  for  the  President  con- 
ceded is  entitled  to  some  consideration  in  this  body  which 
he  illustrated  for  long  years,  American  institutions,  by  hia 
wisdom,  his  genius  and  his  learning— a  man  who  while 
having  stood  alone  among  living  men  by  reason  of  his  in- 
tellectual stature,  a  man  who  when  dead  sleeps  alone  in 
his  tomb  by  the  surrounded  sea,  meet  emblem  of  the 
majesty  and  sweep  of  his  matchless  intellect.  I  ask  the 
attention  of  Senators  to  the  words  of  Mr.  Webster  on  this 
appointing  power  conferred  upon  the  President  under  the 
Constitution  by  and  with  the  advice  and  consent  ot  the 
Senate.  "The  appointing  power,"  said  Mr.  Webster,  "ia 
vested  in  the  President  and  Senate." 

This  is  the  general  rule  of  the  Constitution.  The  remov- 
ing power  is  part  of  the  appointing  power.  It  cannot  be 
separated  from  the  rest  but  by  supposing  that  an  exception 
was  intended,  but  all  exceptions  to  general  rules  are  to  be 
taken  strictly,  even  when  expressed;  aud,  for  a  much 
stronger  reason,  they  are  not  to  be  employed  when  not  ex- 
pressed, unless  the  inevitable  necessity  of  construction  re- 
quires it.  What  answer,  1  pray  you,  Senators,  has  oeen 
given ;  what  answer  can  be  given  to  this  interpretation  by 
Hamilton  and  Webster?  None,  except  a  reference  to  the 
acts  of  1789  and  1795  and  to  the  opinions  expressed  in  the 
debates  of  the  first  Congress. 

Neither  of  these  act-,  nor  the  debates,  justify  the  con- 
clusion that  the  President,  during  the  session  of  the 
Senate,  may  vacate  and  fill  the  executive  departments  of 
the  government  at  pleasuie.  The  acts,  themselves,  will 
bear  no  such  interpretation.  I  dismiss,  with  a  single 
word,  all  reference  to  the  debate  on  the  occa-i  >n,  for  the 
Senate  is  not  unadvised  that  there  were  diiierences  of 
opinion  express*  d  in  that  debate.  Nor  is  the  Senate  un- 
advised that  it  has  been  ruled  by  the  Supreme  Court  of  the 
United  States  that  opinions  expressed  by  Representatives 
or  Senators  in  debate  in  Congress,  pending  the  discussion 
of  any  bill,  are  not  to  be  received  as  any  apology  of  in- 
struction or  interpretation  whatever  to  be  given  to  the  act. 

It  would  be  a  sad  day  for  the  American  people  if  the 
time  should  ever  come  when  utterances  in  an  excited  de- 
bate are  to  be  received  as  the  true  construction  and  inter- 
pretation of  law.  Look  to  the  act.  Senators,  and  say  whe- 
ther gentlemen  are  justified  iu  attempting  to  quote  either 
from  the  Legislature  of  1789,  or  from  the  Legislature  ot  1795, 
or  from  any  other  Legislature,  that  at  anv  time  there  ex- 
isted upon  the  statute  books  of  the  country,  this  executive 
prerogative  in  direct  violation  of  the  express  letter  of  the 
Constitution,  to  vacate  all  the  executive  offices  of  the  go- 
verumei.t  at  his  pleasure,  and  to  fill  them  during  the  ses- 
sion of  the  Senate,  and  thereby  to  control  all  the  patron- 
age of  the  government,  amounting  to  millions  of  dollars,  at 
his  pleasure,  and  to  put  it  into  the  hands  of  iriespon-iblo 
agents  to  become  only  tho  subtle  tooKof  his  mad  ambition. 

I  admit  that,  during  the  session  of  the  Senate,  oacJb  a 
statute  should  be  ahvavs  on  the  (statute  books.  So  long  as 
you  have  a  President  who  cannot  be  trusted,  tho  man  who 
betrays  his  trust  ought  to  be  suspended  from  his  office  by 
a  temporary  removal,  for  reasons  appearing  to  the  Presi- 
dent to  justify  it.  That  is  precisely  the  law  to-day.  What 
one  of  the  President's  counsel  ventured  to  say  hero,  that 
tho  President  of  the  United  States  at  any  time  had  power 
during  the  session  of  the  Senate  to  vacate  the  offices  of  the 
head  of  a  department,  even  under  tho  act  of  1789,  and  to 
fill  the  office  indefinitely  at  his  pleasure.  What  practice  of 
government  was  cited  here  to  support  any  such  pretension 
of  power  in  the  Executive?  None  whatever.  To  be  sure, 
reference  was  made  to  the  caBe  of  Pickering,  but  tho  gen- 
tleman ought  to  remember  that  that  was  expressly  au- 
thorized by  the  act  of  1789. 


IMPEACHMENT  OF  ANDREW  JOHNSON. 


273 


It  does  not  follow  by  anv  means  that  because  this  power 
of  removal  was  exercised  by  the  elder  Adams,  that  he 
thereb}  furnished  a  precedent  in  justification  of  the  vio- 
lation of  another  and  a  different  statute,  which,  by  every 
intendment,  repealed  the  act  of  1789,  and  stripped  the 
President  of  any  colorable  excuse  for  exercising  any  such 
authority.  That  is  my  first  answer  to  the  points  made  by 
the  counsel,  and  my  still  further  answer  to  it,  is  that  the 
elder  Adams  himself,  an  his  letter  to  the  Secretary  of 
State  clearly  discloses,  did  not  consider  it  proper  even 
under  the  law  of  1789  for  him  to  make  a  removal  during  a 
session  of  the  Senate,  and,  therefore,  those  significant 
words  are  incorporated  in  his  letter  requesting  Secretary 
Pickering  that  he  should  resign  before  the  session  of  the 
Senate,  so  that  on  the  incoming  of  the  Senate  he  might 
name  his  successor,  showing  exactly  how  he  understood 
his  obligations  under  the  Constitution. 

Although  the  reference,  fo  far  as  anybody  has  been  able 
to  see  to  trace  it,  is  somewhat  impel  feet,  I  deem  it  but 
just  to  the  memory  of  that  distinguished  statesman  to  say 
that  the  whole  transaction  justifies  me  in  asserting  here 
that  Mr.  Adams  did  dot  issue  the  order  for  the  removal  of 
Mr.  Pickering  after  the  Senate  had  commenced  its  session. 
It  is  true  that  he  issued  it  on  the  same  day,  but  he  did  not 
ssue  it  a  fter  the  Senate  had  commenced  its  session ;  and  on 
the  next  day  John  Marshall  was  confirmed  as  Secretary  of 
State,  and  succeeded  Timothy  Pickering,  removed  by  the 
advice  and  consent  of  the  Senate.  Nor  does  it  appear  that 
John  Marshall  exercised  the  functions  of  his  office,  or  at- 
tempted to  exercise  the  functions  of  the  office  until  the 
Senate  had  passed  upon  the  question  of  his  appointment, 
and  had  therefore  necessarily  passed  upon  the  question  of 
Mr  Pickering's  removal. 

All  the  facts  that  arose  in  the  case  of  the  removal  of 
Pickering,  go  to  disprove  everything  that  has  been  said 
here  by  way  of  apology,  or  justification,  or  even  excuse  for 
thejaction  of  the  President  of  the  Uuited  States,  in  violat- 
ing the  Constitution  and  the  existing  laws  of  the  country. 
Hut  the  other  provision  of  the  Constitution,  which  I  re- 
cited yesterday,  pour  a  flood  of  light  on  this  question,  of 
the  power  of  the  President  to  vacate  executive  offices,  and 
to  fill  them  at  his  pleasure,  and  dispels  the  mist  with 
which  the  subtleness  of  counsel  have  attempted  to  en- 
velop it.  That  is  the  provision,  that  the  President  shall 
have  power  to  fill  up  all  vancancies  that  may  happen 
during  the  the  recess  of  the  Senate,  and  to  issue  commis- 
sions to  his  appointees,  which  commissions  shall  expire  at 
the  end  of  the  next  session. 

Now,  I  ask.  Senators,  what  possible  sense  is  there  in  this 
express  provision  of  the  Constitution  if,  after  all,  as  is 
claimed  by  the  President  in  his  answer,  he  is  invested  by 
the  Constitution  with  power  to  make  vacancies  at  his 
pleasure,  even  during  the  session  of  the  Senate.  I  ask, 
Senators,  further,  to  answer  what  sense  is  there  in  the 

rovisions  that  the  commissions  which  he  shall  issue  to 

11  vacancies  happening  during  the  recess  shall  expire  at 
at  the  end  of  the  next  session,  if,  after  all,  notwithstand- 
ing this  limitation  in  the  Constitution,  the  President  mav, 
during  the  session,  create  vacancies  and  fill  them  inde- 
nitelv. 

If  he  has  any  such  power  as  that,  I  must  be  allowed  to 
say  in  the  words  of  John  Marshall,  "Your  Constitution  at 
last  is  but  a  splendid  bauble.  It  is  not  worth  the  paper  on 
which  it  is  written."  It  is  a  matter  of  mathematical  de- 
monstration from  the  text  of  that  instrument,  that  is,  the 
President's  power  to  fill  vacancies  is  limited  to  vacancies 
which  may  arise  during  a  recess  of  the  Senate,  save 
v  here  it  is  otherwise  provided  for  bv  the  express  law. 
That  is  my  answer  to  all  that  has  been  said  here  by  gen- 
tlemen on  that  subject.  They  have  brought  here  a  long 
list  of  appointments  and  of  removals  from  the  foundation 
of  the  government  to  t  is  hour,  which  is  answered  by  a 
single  word,  that  there  was  an  existing  law  authorizing 
it  all,  and  that  that  law  no  longer  exists. 

This  provision  of  the  Constitution  necessarily  means 
what  it  declares— that  the  President's  power  ot  appoint- 
ment, in  the  absence  of  every  express  law,  is  limited  to 
such  vacancies  as  may  happen  during  the  recess  of  the 
Senate ;  and  it  necessarily  results  that  the  appointment  of 
the  head  of  a  department,  made  during  the  session  of  the 
Senate  without  the  advice  and  consent  of  the  Senate,  had 
to  be  made  temporarily,  or  otherwise  it  must  be  a  commis- 
sion, according  to  the  President's  own  claim  of  authority, 
arising  under  this  unlimited  executive  prerogative,  which 
can  never  expire  but  by  and  with  his  consent,  if  anybody 
can  answer  that  proposition,  I  should  like  to  have  an  an- 
suer  now. 

If,  notwithstanding  all  that  is  on  your  statute  books:  if, 
notwithstanding  this  liuiitation  of  the  Constitution,  that 
his  commission  to  fill  vacancies  arising  during  the  recess 
shall  expire  at  the  end  of  the  next  session,  he  may,  never- 
theless, make  vacancies,  and  nil  them,  then,  I  say,  that 
such  commission  cannot  expire  without  the  consent  of  the 
Executive.  If  that  proposition  can  be  answered  bv  any 
one  I  desire  it  to  be  answered  now.  I  want  to  know  by 
what  provision  of  the  Constitution  the  commis.-ion  would 
expire  on  the  plane  of  this?  I  want  to  know  by  what  pro- 
vision of  law  they  would  expire  on  the  plane  of  this? 
Answer.  And  if  they  do  not  expire,  without  the  consent 
of  the  Executive,  I  want  to  know  what  becomes  of  the  ap- 
pointing power,  lodged  jointly  in  the  Senate,  with  the 
Executive,  for  the  protection  of  the  peoples'  rights  and  the 
protection  of  the  peoples'  interests? 

It  cannot  be  answered  here  or  anywhere  by  a  retained  ad- 
vocate of  the  President,  or  by  a  volunteer  advocate  of  the 
President,  in  the  Senate  or  out  of  the  Senate ;  nor  shall  I 
demand  to  know  again  whakprovision  of  the  Constitution 
under  the  claim  set  up  in  the  President's  answer,  termi- 
nates the  commission.  I  took  occasion  to  read  from  the 


answer  that  I  might  not  be  misunderstood.   The  President 

Euts  his  claim  of  power  directly  on  the  Constitution.  No- 
ody  is  to  be  held  responsible  for  that  assumption,  but  this 
guilty  and  accused  President.  It  was  an  authority  the  like 
of  which  has  no  parallel  in  centuries,  for  him  to  come 
before  the  custodians  of  the  peoples'  power  and  defy 
even  their  written  Constitution,  in  its  plainest  sense  and 
its  plainest  letter.  I  have  endeavored,  Senators,  and  I  have 
thought  over  the  subject  carefully,  considerately  and  con- 
scientiously, to  find  out  any  where  in  the  text  of  the  Con- 
stitution, any  tolerable  excuse  for  that  claim  of  power  by 
the  President,  so  dangerous  to  the  liberties  of  the  people, 
and  I  can  find,  from  the  beginning  to  the  end  of  that  great 
instrument,  no  letter  on  which  the  claim  can,  for  a  mo- 
ment, be  based,  save  the  words  that  all  Executive  power, 
under  this  Constitution,  shall  be  vested  in  the  President. 

But  that  gives  no  colorable  excuse  for  the  assumption. 
What  writers  on  your  Constitution,  what  decision  ofyotir 
courts,  what  argument  of  all  the  great  statesmen,  who 
have  in  the  past  illustrated  o!ir  history,  has  ever  intimated 
that  that  provision  was  a  gr.int  of  power?  No  human  in- 
genuity can  torture  into  anything  more  than  a  mere  desig- 
nation of  the  officer  or  person  to  whom  shall  be  committed 
under  the  Constitution,  and  subject  to  its  limitation  and 
subject  to  the  limitations  of  the  laws  enacted  in  pursuance 
of  the  Constitution,  the  executive  powers  of  the  govern- 
ment. Is  it  not  as  plainly  written  that  all  legislative 
power  herein  granted  shall  be  vested  in  a  Congress,  which 
shall  consist  of  a  Senate  and  the  House  of  .Representa- 
tives? 

But  is  anybody  to  reason  from  that  designation  of  the 
body  to  which  the  legislative  power  is  assigned  that  that 
is  a  special  and  indefinite  authority  to  Congress  to  legis- 
late on  such  subjects  as  it  pleases,  and  without  regard  to 
the  Constitution?  Is  it  not  also  just  as  plainly  written  in 
the  Constitution  that  the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court  and  in  such 
inferior  court  as  the  Congress  may  from  time  to  time  assign 
by  law,  and  is  anybody  thence  to' infer  that  that  is  an  inde- 
finite grant  of  power,  authorizing  the  Supreme  Court  or 
the  inferior  courts  of  the  United  States  to  sit  in  judgment 
on  any  and  all  conceivable  questions,  and  even  to  reverse 
by  their  decision  the  power  of  impeachment,  lodged  exclu- 
sively in  the  House  of  Representatives,  and  the  judgment 
of  impeachment,  authorized  to  be  pronounced  exclusively 
and  only  by  the  Senate  of  the  United  States? 

It  will  never  do  for  any  man  to  say  that  that  provision 
of  the  Constitution  is  a  grant  of  power.  It  is  simply  the 
designation  of  the  officer  to  whom  the  executive  power  of 
the  government  is  committed,  under  the  limits  of  the  Con- 
stitution and  laws,  as  Congress  is  the  designation  of  the 
department  of  the  government  to  which  shall  be  committed 
the  legislative  power,  and  as  the  court  is  the  designated 
department  to  which  shall  be  committed  judicial  power. 
Says  Mr.  Webster.ou  this  subject  :—'Tt  is  perfectly  plain  and 
manifest,  that  although  the  framers  of  the  Constitution 
meant  to  confer  executive  power  on  the  President,  yet 
they  meant  to  define  and  to  limit  that  power,  and  to  con- 
fer no  more  than  they  did  thu3  define  and  limit." 

Does  not  the  Constitution,  Senators,  define  and  limit  the 
Executive  power ;  in  this,that  it  declares  that  the  President 
shall  have  power  to  grant  reprieves  and  pardons;  in  this, 
that  it  declares  that  the  President  shall  have  power  to  ap- 
point, by  and  with  the  advice  and  consent  of  the  Senate, 
foreign  embassadors  and  other  public  officers ;  in  this, that 
it  provides  he  shall  have  power  to  make  treaties,  by  and 
with  the  advice  and  consent  of  the  Senate,  and  does  it  not 
limit  his  power;  in  this,  that  it  declares  that  all  legislative 
power  shall  be  vested  in  a  Congress,  which  shall  consist  of 
a  Senate  and  House  of  Representatives;  in  this,  that  it  de- 
clares that  the  President  shall  take  care  that  the  laws 
which  the  Congress  enact,  shall  be  faithfully  exe- 
cuted; in  this,  that  it  declares  that  every  bill  which 
shall  have  passed  the  Congress  of  the  United  States 
with  or  without  his  consent,  shall  always  remain  a  law, 
to  be  executed  as  a  law  until  the  same  shall  have  been 
repealed  by  the  power  which  made  it,  or  shall  have  been 
actually  reversed  by  the  Supreme  Court  of  the  United 
States  in  a  case  clearly  within  its  jurisdiction  and  within 
the  limitations  of  the  Constitution  itself.  It  has  been  a 
settled  law  in  this  country  from  a  very  early  period,  that 
the  constitutionality  of  a  law  shall  not  be  tampered  with, 
much  less  adjudged  against  the  validity  of  the  law,  by  a 
j  court  charged  by  the  Constitution  with  jurisdiction  in  the 
1  premises,  except  for  a  case  so  clear  as  to  clearly  admit  of  a 
doubt. 

But  what  is  the  result,  Senators?  It  is  that  there  is  not— 
I  feel  myself  justified  in  saving  it,  without  having  re- 
cently very  carefully  examined  the  question— one  dear, 
unequivocal  decision  of  the  Supreme  Court  of  the  United 
States  against  the  constitutionality  of  an  v  law  whatever 
enacted  by  the  Congress  of  the  United  States— not  one. 
There  was  no  such  decision  as  that  in  the  Dred  Scott  case ; 
lawyers  will  understand  me  when  I  use  the  word  decision 
what  I  mean ;  I  mean  a  judgment  pronounced  by  the 

I  com  t  upon  issue  joined  on  the  record.  There  was  no  such 
decision  in  that  case,  nor  in  any  other  case,  so  far  as  I  re- 

I  collect. 

Uii  that  Biibject,  however,  I  may  be  excused  for  reading 
|  one  or  two  decisions  from  the  courts.  Chief  Justice  Mar- 
;  shall,  in  the  case  of  Fletcher  vs.  Peck,  6  Cranch,  p.  87, 
says,  "The  question  whether  a  law  be  void  for  its  repug- 
nance to  the  Constitution,  is  at  all  times  a  question  of 
]  much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided 
in  the  affirmative  in  a  doubtf  ul  case.   All  opposition  be- 
I  tween  the  Constitution  and  the  law,  should  be  such  that 
I  the  judge  feels  a  clear  and  strong  conviction  of  their  in- 
conipatihility  with  each  other."   Mr.  Bingham  also  read 
I  the  opinion  of  the  court,  reported  iu  3  Demo,  p.  389,  to  the 
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effect  that  the  presumption  is  always  in  favor  of  The  va- 
lidity of  the  law,  if  the  contrary  is  not  clearly  demon- 
strated. 

He  then  continued:— I  have  read  this.  Senators,  not  that 
it  waa  really  necessary  to  my  argument,  but  to  answer  the 
pretensions  of  the  President,  who  comes  here  to  set  aside 
a  law  and  to  assume  the  prerogative  of  duty,  in  order  to 
test  its  validity  in  the  courts  of  justice,  when  the  courts 
have  never  ventured  on  that  daugerous  experiment  them- 
selves: and.  on  the  contrary,  have,  thirty  years  ago,  as  I 
showed  the  Senate  yesterday,  solemnly  ruled  that  the 
assumption  of  power  claimed  by  the  President  would  de- 
feat justice  itself  and  anticipate  the  laws  of  the  people. 

I  have  done  it,  also,  to  verify  the  text  of  your  Constitu- 
tion, and  to  make  plain  its  signiricancy.  when  it  declares 
that  every  bill  which  shall  have  passed  Congress  with  or 
without  the  President's  approval,  and  then  over  his  veto, 
shall  be  a  law.  The  language  is  plain  and  simple.  It  is  a 
law  until  it  is  annulled ;  a  law  to  the  President ;  a  law  to 
every  department  of  the  government— legislative,  execu- 
tive, and  judicial ;  a  law  to  all  the  people.  It  is  in  vain 
for  gentlemen  to  say  that  it  is  only  constitutional  laws 
which  bind ;  that  simply  begs  the  question.  The  presump- 
tion, as  I  have  shown  vou,  is  that  every  law  i3  constitu- 
tional until  by  authority  it  is  declared  otherwise. 

The  question  here  is,  whether  that  authority  is  in  An- 
drew Johnson.  That  is  the  whole  question.  Your  Consti- 
tution says  it  shall  be  a  law.  It  does  not  mean  that  it 
shall  remain  a  law  after  being  reconsidered  by  the  law- 
making power  and  repealed,  or  after  it  shall  have  been 
adjudged  unconstitutional  in  the  Supreme  Court  of  the 
United  States,  under  limitations  of  the  Constitution  and 
within  its  express  jurisdiction.  But  it  does  mean  that, 
until  that  judgment  be  pronounced  authoritatively  in 
your  tribunals  of  justice,  or  until  that  power  be  exercised 
authoritativelv  by  the  people's  Representatives  in  Congress 
assembled,  it  shall  be  a  law  to  the  people,  to  every  head  of 
e  department— as  the  court  ruled  in  the  case  of  Kendall,  to 
which  I  referred  yetterday— to  every  Representative  in 
Congress,  to  every  Senator,  and  every  human  being 
within  the  jurisdiction  of  the  laws. 

Why  do  the  gentlemen  make  this  distinction,  that  it  is 
only  laws  passed  ill  pursuance  of  the  Constitution  that  are 
to  bind  ?  Why  make  it  at  all  ?  Why  not  follow  their  pre- 
mises to  their  logical  conclusion— that  the  President  of  the 
United  States  is,  by  virtue  of  the  prerogative  of  his  office, 
vested  with  power  judicially  to  interpret  the  Constitution 
for  himself,  and  judicially  to  decide  for  himself  on  the 
validitv  of  every  law.  and  may,  therefore,  with  impunity 
set  aside  every  law  on  your  statute  books,  for  the  reason- 
in  the  words  of  his  advocate,  Mr.  Curtis— that  he  has  come 
deliberately  to  the  conclusion  that  it  conflicts  with  some 
power  vested  in  him  by  the  people. 

Well,  Senators,  consider  it  from  the  operations  of  the 
President's  mind,  as  manifested  in  his  past  official  conduct, 
God  onlv  knows  to  what  absurd  conclusions  he  mav  ar- 
rive. Hereafter,  if  by  your  judgment,  you  recognize  this 
omnipotent  prerogative  in  him.  when  he  comes  to  sit  in 
judicial  judgment  ou  all  the  laws  on  your  statute  book,  he 
may  come  to  the  conclusion  that  all  those  statutes  cutoff 
some  power  given  to  him  by  the  Constitution.  Such  an 
idea  conflicts  with  every  principle  of  law  and  with  every 
principle  of  common  sense.  If  this  discretionary  power  is 
in  the  President  no  man  can  lay  his  hand  upon  him. 

That  was  exactly  the  ruling  of  his  honor,  the  Chief  Jus- 
tice, in  the  Mississippi  case,  touching  the  exercise  of  cer- 
tain discretionarv  powers  vested  in  the  President  by  the  Re- 
construction acts.  His  judgment  includes  everybody.  The 
courts  cannot  reverse  his  decision,  and  unless  you  charge 
him  with  corruption  there  is  an  end  of  the  matter.  It  was 
settled  more  than  thirty  years  ago,  in  the  case  to  which  I 
referred  yesterday,  and  has  never  been  challenged  from 
that  dav  to  this. 

I  denv  anv  such  discretion  in  the  Executive,  because 
such  discretion  is  incompatible  with  public  liberty:  be- 
cauee  it  is  in  direct  conflict  with  the  express  letter  of  the 
Constitution;  because  it  is  a  discretion  which  vests  him 
with  kinglv  prerogatives;  because  it  is  a  discretion  which 
puts  the  servant  above  his  master;  because  it  is  a  di«cre- 
tion  which  clothes  the  creature  with  power  superior  to 
that  of  the  creator.  The  American  people  will  tolerate  no 
such  discretion  in  an  Executive,  by  whomsoever  sanctioned 
or  by  whomsoever  advocated. 

When  that  day  comes  that  the  American  people  will 
tamelv  submit  to  that  assumption  of  authority,  that  their 
President  is  a:>ove  their  Constitution  and  above  their  law, 
and  mav  defy  each  or  both  at  liis  pleasure  with  impunity, 
the}'  will  have  proved  themselves  unfit  custodians,  of  that 
great  trust  which  has  been  committed  to  their  care  in  the 
interests  of  their  children  and  in  the  interests  of  the  mil- 
lions that  are  to  come  after  them,  I  have  no  fear  of  the 
result  with  the  people.  Their  instincts  are  all 
right.  They  understand  perfectly  well  that  the 
President  is  but  their  servant,  to  obey  their  laws  in 
common  with  themselves,  to  execute  their  laws  in  the 
mode  and  manner  prescribed  iu  the  laws  themselves, 
and  not  to  sit  in  judgment  day  by  day  on  their  authority ; 
to  legislate  for  themselves,  and  to  govern  themselves  by; 
laws  duly  enacted  through  their  representatives  in  Con- 
gress assembled ;  and  this  brings  me,  aen  itors,  to  the  point 
made  by  the  learned  and  accomplished  gentleman  from 
New  York  (Mr.  Evarts).  when  he  talks  of  that  common 
struggle  in  which  the  President  and  his  friends,  headed, 
doubtless,  by  the  learned  gentleman  himself,  would  march 
under  the  banner  of  the  supremacy  of  the  Constitution 
against  the  omnipotence  of  Congress.  I  have  uttered  no 
words,  nor  have  my  associates  uttered  anv  words  which 
Justify  any  suggestion  about  the  omnipotence  of  Congress. 

I  can  understand  very  well  something  of  the  omnipo- 


tence of  a  Parliament  under  the  protection  of  a  corrupt 
hereditary  monarch,  of  whom  it  may  be  said,  and  is  said 
by  the  retainers,  that  he  rules  by  the  grace  of  God  and  by 
Divine  right:  but  I  cannot  understand,  nor  can  plain 
people  anywhere  understand  what  significance  is  to  be  a* 
tached  to  this  expression :— "The  Omnipotence  of  Con»- 
gress,"  the  popular  branch  of  which  is  chosen  every  second 
year  by  the  suffrages  of  freemen.  I  intend  to  utter  no 
word,  as  I  have  uttered  no  word  from  the  beginning  of  the 
contest  to  this  hour,  which  will  justify  anv  man  in  inti. 
mating  that  I  claim  for  the  Congress  of  the  "United  States 
any  omnipotence— I  claim  for  it  simply  the  power  to  do  the 
people's  will,  as  required  bv  the  people  in  their  written 
Constitution,  and  as  enjoined  by  their  oath". 

It  does  not  result  that  because  we  deny  the  power  of  the 
Executive  to  sit  in  judgment  on  the  legislation  ofCongrqss, 
an  unconstitutional  enactment,  passed  in  plain  usurpation 
of  authoritv  by  Congress,  is  without  remedy.  The  first 
remedy  under  your  Constitution  is  in  the  courts  of  the 
United  States,  in  the  mode  and  manner  prescribed  by  the 
Constitution;  and  the  last  great  remedy  under  vour  Con* 
stitution  is  with  the  people  who  ordained  Constitutions, 
who  appoint  Senates,  who  elect  Houses  of  Representatives, 
who  establish  courts  of  justice,  and  abolish  them  at  their 
pleasure.  Gentlemen  will  as'onish  nobody  by  talking  about 
an  omnipotent  Congress.  If  the  Congress  is  corrupt,  let  k 
be  held  to  answer  for  it;  but  in  God's  name,  let  Con- 
gress answer  somewhere  else  than  to  the  President  of  the 
United  States. 

The  Constitution  of  the  United  States  has  declared  that 
members  of  Congress  shall  answer  to  no  man  for  their  le- 
gislation, or  for  their  words  uttered  in  debate,  save  to 
their  respective  houses,  and  to  that  great  people  which 
elected  them.  That  is  mv  answer  to  the  gentleman's  claim 
about  an  omnipotent  Congress.  Among  the  American 
people  there  is  nothing  omnipoteut  and  nothing  eternal 
but  God,  and  no  law  save  His  and  the  laws  ot  their  own 
creation,  subject  to  the  requirements  of  those  that  were 
written  on  tablets  of  stone,  and  to  which  the  gentleman 
from  New  York  so  eloquently  referred,  and  a  part  of 
which,  I  deeply  regret  to  say.  the  gentleman  forgot  and 
broke.  We  are  the  keepers  of  our  own  consciences. 

It  was  well  enough  for  the  gentleman  to  remind  the 
Senators  of  the  obligation  of  their  oaths.  It  was  well 
enough  for  the  gentleman  to  suggest  to  them,  as  earnestly 
as  he  did,  the  significance  ot  these  great  words,  justice, 
law,  oath,  duty.  It  was  well  enough  for  him  to  read,  in 
the  hearing  of  the  Senate,  and  in  the  hearing  of  this  listen- 
ing audience,  those  grand  words  of  the  common  Father  of 
us  all:—"  Thou  shalt  not  take  the  name  of  the  Lord  thy 
God  in  vain ;  for  the  Lord  will  not  hold  him  guiltless  that 
taketh  his  name  in  vain." 

But  it  was  not  well  for  the  gentleman  in  the  heat  and 
fire  of  his  argument  to  pronounce  judgment  upon  the  Sen- 
ate, to  pronounce  judgment  upon  the  House  of  Represen- 
tatives, and  to  say,  if  he  did  say,  that,  unmindful  of  the 
obligation  of  our  oaths,  regardless  of  the  requirements  of 
the  Constitution,  forgetful  of  God,  and  forgetful  of  the 
rights  of  our  fellow  man,  in  the  spirit  of  hate  we  had  pre- 
ferred these  articles  of  impeachment.  It  was  not  well  for 
the  gentleman  to  intimate  that  the  Senate  of  the  United 
States  had  exercised  a  power  which  did  not  belong 
to  them,  when,  in  response  to  the  message  of  the 
President  of  the  21st  of  February,  1868.  it  waa 
resolved  that  the  act  done  by  the  President,  and 
communicated  to  the  Senate,  to  wit :— the  removal  of  the 
head  of  the  Department  of  War,  and  the  appointment  of 
a  successor  thereunto  without  the  advice  and  consent  of 
the  Senate,  was  not  authorized  by  the  Constitution  and 
laws.  It  was  the  duty  of  the  Senate,  if  it  had  any 
opinions  on  the  subject,  to  express  them,  and  it  is  not  for 
the  President  of  the  United  States,  either  in  hi3  own  per- 
son or  in  the  person  of  his  counsel,  to  challenge  the  Senate 
as  disqualified  to  sit  in  judgment  under  the  Constitution 
as  his  tryers  on  articles  of  impeachment  because  the  Se- 
nate discharged  another  duty  and  pronounced  against  him. 

The  Senate  pronounced  a  right.  The  people  of  the 
United  States  will  sanction  its  judgment,  whatever  the 
Senate  itself  mayjthink  about  it.  Senators,  all  that  I  have 
said  in  this  general  way,  as  to  the  power  claimed  by  the 
President  and  attempted  to  be  justified  here  over  this 
whole  question  between  the  people  and  this  guiltv  Pie*i- 
deut,  no  man  can  gainsay. 

First.  He  stands  charged  with  a  misdemeanor  in  office, 
in  that  he  issued  an  order  in  writing  for  the  removal  of 
the  Secretary  of  War  during  the  session  of  the  Senate, 
without  its  advice  or  consent,  in  direct  violation  of  ex- 
press law,  and  with  intent  to  violate  the  law. 

Second.  He  stands  charged  with  having,  during  the 
Bessiou  of  the  Senate,  without  its  advice  or  consent,  in  di- 
rect violation  of  the  express  letter  of  the  Constitution  and 
of  the  act  of  March  2,  1867.  issued  a  letter  of  authority  &> 
one  Lorenzo  Thomas,  authorizing  him  and  commanding 
him  to  assume  and  exercise  the  functions  of  Secretary  of 
the  Department  of  War. 

Third.  He  stands  charged  with  an  unlawful  conspiracy 
to  hinder  the  Secretary  of  War  from  holding  his  office,  in 
violation  of  the  law,  in  violation  of  the  Constitution,  and 
in  violation  of  his  own  oath  ;  and  with  a  further  conspi- 
racy to  prevent  the  execution  of  the  Tenure  of  Office  act, 
iu  direct  violation  of  his  oath,  as  well  as  in  direct  viola- 
tiou  of  the  express  provisions  of  the  statutes,  and  to  pre- 
vent also  the  Secretary  of  War  from  holding  the  office, 
and  with  a  further  conspiracy,  by  force,  threat,  or  intimi* 
dation,  to  possess  the  property  of  the  United  States,  and 
unlawfully  control  tho  same,  contrary  to  the  act  of  July 
20.  1861. 

Ho  stands  charged,  further,  with  an  unlawful  attempt 
to  influence  Major-Ueneral  Emory  to  disregard  tho  re- 
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qnirements  of  the  Army  Appropriation  act  of  March  2, 
1867,  and  which  expressly  provides  that  a  violation  of  its 
provisions  shall  be  a  high  misdemeanor  of  office.  He 
stands  further  charged  with  a  high  misdemeanor,  in 
this,  that  on  the  18th  of  August,  1866,  by  a  public  speech, 
he  attempted  to  incite  resistance  to  the  inirty-nintn. 
Congress,  and  to  the  laws  which  it  enacted.  He  stands 
further  charged  with  a  high  misdemeanor,  that  he  did 
affirm  that  the  Thirty-ninth  Congress  was  not  a 
Congress  of  the  United  States,  thereby  denying 
and  intending  to  deny  the  validity  of  the  legislation,  ex- 
cept in  so  far  as  he  saw  fit  to  approve  it,  denying  its  power 
to  propose  an  amendment  to  the  Constitution  of  the  United 
States,  devising  and  contriving  means  by  which  to  prevent 
the  Secretary  of  War,  as  required  by  the  act  ot  2d  of  March, 
1867,  from  resuming,  forthwith,  the  functions  of  his  office, 
and  suspending  him  after  the  refusal  of  the  Senate  to  con- 
cur in  his  suspension.  He  is  charged  further  with  devis- 
ing to  prevent  the  execution  of  the  act  making  appropria- 
tions for  the  support  of  the  act  of  March  2,  1867,  and  also 
to  prevent  the  execution  of  the  act  providing  for  the  more 
efficient  government  of  the  Rebel  States. 

That  these  several  acts  so  charged,  Senators,  are  im- 
peachable has  been  shown.  To  deny  that  they  are  im- 
peachable is  to  place  the  President  above  the  Constitution 
and  above  the  laws— to  change  the  servant  of  the  people 
into  their  master— the  Executive  of  their  laws  into  the 
violator  of  their  laws.  The  Constitution  has  otherwise 
provided,  and  so  it  has  been  otherwise  interpreted  by  one 
of  the  first  writers  on  the  law— Chancellor  Kent— who 
gays :— "  In  addition  to  all  the  precautions  that  have  been 
mentioned  to  prevent  abuses  of  the  Executive  trust,  the 
Constitution  has  also  rendered  him  amenable  directly  by 
law  for  mal-adniinistration." 

That  is  a  text  from  Kent  which  the  gentlemen  were  care- 
ful not  to  read.  The  inviolability  of  any  officer  of  gov- 
ernment is  incompatible  with  these  remarks  ol  Chancellor 
Kent,  as  well  as  with  theprinciples  of  justice.  The  Con- 
stitution provides  that  "Trie  President  and  Vice  President 
and  all  civil  officers  of  the  United  States  may  be  impeached 
bv  the  House  of  Representatives  for  treason,  bribery  and 
other  crimes  and  misdomeadors,  and  on  conviction  thereof 
by  the  Senate,  removed  from  oltice." 

"If,  then,"  coutiuues  Chancellor  Kent,  "neither  the 
gnise  of  duty  or  force  of  public  opinion,  nor  the  transitory 
nature  of  the  office  are  sufficient  to  secure  a  faithful  dis- 
charge of  the  executive  trusts;  buUif  the  President  will 
ose  his  authority  to  violate  the  Constitution  and  the  law 
Of  the  land,  the  House  of  Representatives  can  arrest  him 
in  his  career  by  resorting  to  the  power  of  impeachment." 
What  answer  is  made  when  we  bring  the  President  here  ? 
When  we  show  him  guilty  of  maladministration  as  no 
man  ever  was  before  in  the  country;  when  we  show  that 
he  violated  the  laws;  when  we  show  that  he  has  defied 
the  power  of  the  Senate,  even  after  it  had  admmished 
him  of  the  danger  impending  over  him,  the  answer  is, 
that  he  is  vested  with  the  unlimited  prerogative  to  decide 
all  these  questions  for  himself,  and  to  suspend  even  your 
power  of  impeachment,  in  the  courts  of  justice  until  some 
future  day,  when  it  may  suit  his  convenience  to  test  the 
validity  of  your  law,  and  to  show  the  uprightness  of  his 
o»vn  conduct. 

There  never  was  a  bolder  proposition  since  man  was  on 
the  face  of  the  earth.  It  is  simply  an  insult  to  the  human 
understanding  to  press  anv  such  defense  in  the  presence  of 
his  triers.  I  have  said  enough,  and  more  than  enough,  to 
show  that  the  matter  charged  agaiust  the  President  is  im- 
peachable. I  wa*te  no  words  upon  the  frivolous  question 
whether  the  articles  have  the  technical  requisites  of  an  in- 
dictment. There  is  no  law  anywhere  that  requires  it. 
There  is  enough  in  the  past  precedents  of  the  Senate  of  the 
United  States,  sitting  as  a  high  court  of  impeachment, 
thai  condemns  any  such  suggestion. 

I  read,  however,  for  the  perfection  of  the  argument 
rather  than  for  the  instruction  of  the  Senate,  from  the 
text  of  Rawle  on  the  Constitution,  who  declares  that  arti- 
cles of  impeachment  need  not  be  drawn  with  the  strict- 
ness of  indictments ;  but  that  it  is  sufficient  for  the  charges 
to  be  distinct  and  intelligible.  They  are  distinct  and  in- 
telligible. They  are  well  enough  understood,  even  by  the 
smallest  children  of  the  land  who  are  able  to  read  their 
mother  tongue,  and  who  knows  that  the  President  stands 
etiarged  with  usurpation  of  power,  with  violation  of  the 
Constitution,  with  violation  of  his  oath,  with  violation  of 
the  laws,  that  he  stands  charged  with  the  attempt  to  sub- 
vert the  Constitution  and  the  Kws,  and  to  usurp  to  him- 
self all  the  power  of  the  government  which  is  vested  in 
the  legislative  and  judiciary  as  well  as  in  the  executive 
departments. 

lunching  the  proofs,  Senators,  little  need  be  said.  The 
Charges  are  admitted  substantially  by  the  answer,  al- 
though the  guilty  intent  is  formally  "denied  by  the  an- 
swer, and  attempted  to  be  denied  in  argument.  The  ac- 
cused submits  to  the  judgment  of  the  Senate  that,  ad- 
mitting all  the  charges  to  be  true— admitting  them  to  be 
established— nevertheless  he  cannot  be  held  to  answer,  be- 
fore the  Senate,  for  high  crimes  and  misdemeanors,  be- 
cause it  is  his  prerogative  to  construe  the  Constitution  for 
himself,  and  to  determine  the  validity  of  vour  laws  for 
himself,  and  to  suspend  the  cower  of  impeachment  until 
it  suits  his  convenience  to  lay  the  question  in  the  courts  of 
justice. 

That  is  the  whole  caee.  It  is  all  that  there  is  to  it,  or  of 
it,  or  about  it.  After  all  that  has  been  said  here  bv  his 
counsel,  that  was  the  significance  of  the  opening  argu- 
ment—that he  could  be  only  convicted  of  such  high  crimes 
and  misdemeanors  as  are  kindred  with  treason  and 
bribery.  I  referred  to  that  suggestion  yesterday,  and  I 
asked  the  Senate  that  the*  crimes  whereof  he  stands 


charged— which  are  proved  against  him  and  which  he 
confesses— are  offenses  which  touch  the  nation's  life,  en- 
danger the  public  liberty,  and  canuot  be  tolerated  for  a 
day  or  an  hour  by  the  American  people.  I  proceed,  then, 
gentlemen,  as  rapidly  as  possible,  for  I  myself  am  growing 
weary  of  this  discussion. 
Senator  SHERMAN  interposed  and  suggested  a  recess. 
Mr.  BINGHAM  said  he  hoped  to  be  able  to  clo-e  hie  ar- 
gument to-day.  and  unless  it  was  the  pleasure  of  the  Se- 
nate to  take  the  recess  now,  he  would  proceed  with  his 
argument  for  another  half  hour.  Mr.  Bingham  proceeded. 
The  first  question,  Senators,  that  arises  under  the  first  ar- 
ticle is,  whether  Mr.  Stanton  was  the  Secretary  of  War? 
That  he  was  duly  appointed  by  and  with  the  advice  and 
consent  of  the  Senate  is  conceded.  About  that  there  is  no 
question.  As  the  law  then  stood  he  was  entitled  to  hold 
the  office  until  removed  by  the  authority  of  the  act  of  1796. 
or  by  authority  of  some  other  existing  act  in  full  force  at 
the  time  of  his  removal,  but  otherwise  he  was  not  remov- 
able at  all  without  the  advice  and  consent  of  the  Senate ; 
that  is  the  proposition  1  take  in  reference  to  the  matter, 
and  I  venture  to  say  before  the  Senate  that  there  is  not 
one  single  word  in  the  record  of  the  past  history  of  the 
country  to  contradict  it. 

The  act  of  1789,  as  I  said  before,  authorize?  the  removal. 
We  will  see  whether  that  act  authorized  the  removal  in 
1867.  Gentlemen  seem  to  think  that  the  tenure  of  office 
depends  upon  the  words  of  the  commission.  If  that  were 
so  I  would  surrender  the  question,  but  I  deny  it.  The 
tenure  of  office  depends  upon  the  provisions  of  the 
Constitution  and  upon  existing  laws.  There  is  no  vested 
power  in  the  President  of  the  United  States  over  that  sub- 
ject. He  never  had  any  power  whatever  over  the  ques- 
tion, except  that  joint  power  with  the  Senate,  to  which  I 
have  referred,  in  the  Constitution,  and  the  power  expressly 
conferred  by  legislation  of  Congress.  It  is  clearly  the 
power  which  conferred  it— made  it  a  law.  The  Tenure  of 
Office  act  changed  the  law  of  1789. 

Gentlemen  have  made  elaborate  arguments  to  show  that 
the  act  of  1863  did  not  necessarily  repeal  the  act  of  1789, 
and  that  part  of  the  argument  was  very  significant  as  con- 
fessing that  it  was  competent  for  the  Congress  of  the  United 
States  to  put  an  end  to  all  this  talk  about  the  tenure  of 
office  depending  in  any  sense  on  the  language  of  the  com- 
mission. It  depends  exclusively  upon  the  provisions  of 
existing  law.  The  act  of  1867  repealed  both  the  acts  of 
1789  and  1795.  It  provided  for  the  suspension  of  all  officers 
theretofore  appointed  or  commissioned  by  and  with  the 
advice  and  consent  of  the  Senate,  and  no  kind  of  sophistry 
can  evade  the  plain  clear  words  of  the  law.  The  gentle- 
man undertook  to  get  out  of  this  pinch  by  suggesting  a  dis- 
tinction between  the  office  and  the  officer. 

But  no  such  distinction  will  avail  them ;  this  act  of  18(57 
puts  an  end  to  all  such  quibbling.  The  office  and  the  per- 
son who  fills  it  are  alike  under  the  protection  of  the  law, 
and  beyond  the  reach  of  the  Executive,  except  as  limited 
and  directed  by  the  law.  No  man  can  gainsay  that. 

Mr.  Bingham  referred  to  the  Tenure  of  Office  act, 
and  continued :— There  is  a  law  so  plain  that  no  man  can 
misunderstand  it.  There  is  a  plain,  clear,  distinct  pro- 
vision in  the  law,  that  in  such  case,  and  no  other,  to  wit, 
during  the  recess,  and  for  reasons,  the  President  may  sus- 
pend from  office  any  person  heretofore,  or  who  may 
thereafter  be  appointed  by  and  with  the  advice  and  con- 
sent of  the  Senate.  It  is  admitted  that  the  Secretary  of 
War,  and  every  other  officer  appointed  with  the.  advice 
and  consent  of  the  Senate,  holds  his  appointment  within 
the  provisions  of  the  body  of  the  act;  and  being  within 
the  provisions  of  the  body  of  the  act,  the  President  him- 
self is  prohibited  by  the  act  from  removing  them,  as  he  is 
authorized  by  the  act  of  1789  to  make  removal.  There  is  no 
escape  from  the  provisions  of  the  law. 

What  next?  It  is  attempted  to  be  said  here  that  from 
the  body  of  this  act  the  Secretaries  appointed  by  Mr.  Lin- 
coln were  excepted.  Who.  pray,  says  that?  1  have  just 
read  to  you  the  words  of  Mr.  Webster— "That  executions, 
unless  clearly  expressed  in  the  law,  are  never  to  be  implied 
unless  a  positive  necessity  exists  for  that  application.*1 
That  is  a  sound  rule  of  construction.  Wlfo  says  that  the 
heads  of  departments  appointed  by  Mr.  Lincoln  are  by  the 
proviso  excepted  from  the  body  ot  this  act?  Why  the  gen- 
tleman, in  the  absence  of  any  farther  reason,  undertook  to 
quote  a  speech  of  my  learned  and  accomplished  friend,  the 
Senator  from  Ohio  (Mr.  Sherman),  forgetting  that  one  line 
of  that  speech  declares  expressively,  or  by  necessary  in- 
tendment, that  the  existing  Secretaries  and  heads  of  de- 
partments were  within  the  operations  of  the  law. 

He  says : — If  a  secretary  would  not  withdraw  and  resign 
on  the  politest  suggestion  from  the  new  President,  he 
would  consent  to  his  removal.  What  significance  can  be 
attached  to  these  words,  if  they  do  not  mean  this.  To  bo 
sure,  by  this  law,  the  President,  after  all,  may  not  be  per- 
mitted to  remove  a  Secretary  of  War;  but  if  he  politely 
requests  him  to  resign,  and  if  the  Secretary  refuses  to  re- 
sign, I  would,  mysell,  consent  to  his  removal.  As  the  mat- 
ter then  Flood,  the  rsenator  was  doubtless  entirely  justified 
before  the  country  in  coming  to  that  conclusion,  for  facts 
had  not  sufficiently  disclosed  themselves  then  •  show 
the  necessity  of  the  Secretary  of  War  maintaumng  the 
office. 

Times  have  changed.  The  President  has  more  fully  de- 
veloped his  character.  It  is  understood  now  of  all  the 
country,  and  of  the  whole  civilized  world,  that  he  has  un- 
dertaken to  usurp  all  the  powers  of  the  government,  and 
to  betray  the  trust  committed  to  him  bvr  the  people  through 
their  Constitution.  This  idea  of  hi3  being  excepted  by  the 
proviso  from  the  body  of  the  law  is  an  afterthought.  The 
President  himself  in  his  message  notified  the  Senate  that 
if  he  had  supposed  any  member  of  his  Cabinet  would  have 
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availed  himself  of  the  law,  and  retained  the  office  againBt 
his  will,  he  would  have  removed  him  without  hesitation 
before  it  became  a  law.  He  supposed  then  that  Mr.  Stan- 
ton was  within  the  law  again. 

The  President  is  concluded  on  this  question,  because,  on 
the  12th  of  August,  1867,  he  issued  an  order  suspending 
Edwin  M.  Stanton,  Secretary  of  War,  under  this  act. 
What  provision  in  the  Constitution  was  there  authorizing 
the  President  to  suspend  anybody  for  a  day  or  an  hour? 
Ha3  anybody  ever  claimed  it?  Has  anybody  ever  exer- 
cised it?  It  is  a  thing  unheard  of  altogether  in  the  past 
history  of  the  country.  It  never  was  authorized  in  any 
way  before  except  by  the  act  of  2d  of  March,  1867,  the 
Tenure  of  Office  act.  I  do  not  intend  that  this  confessedly 
guilty  man  shall  change  front  in  the  presence  of  the  Se- 
nate in  order  to  cover  up  his  villainy. 

In  his  message  to  the  Senate  he  not  only  quotes  the 
words  of  the  statute,  that  he  had  suspended  Mr.  Stanton, 
but  he  quotes  the  other  words  of  the  statute  when  he  says 
the  "suspension  was  not  yet  revoked." 

I  ask  you  again,  Senators,  whether  that  word  ever  oc- 
curs before  in  the  Executive  papers  of  the  United  States? 
It  is  the  word  of  the  Tenure  of  Office  act.  It  is  too  late  for 
any  man  to  come  before  the  Senate  and  say  that  the  Pre- 
sident of  the  United  States  did  not  himself  believe  that  the 
Secretary  of  War  was  within  the  operations  of  the  statute. 
He  was  hot  excepted  from  its  provisions  by  the  proviso 
more  than  that  his  letter  to  the  Secretary  of  the  Treasury, 
Mr.  McCulloch,  reciting  the  eighth  section  of  the  Tenure  of 
Office  act  and  notifying  him  that  he  had  suspended  Edwin 
M.  Stanton,  was  a  further  recognition  of  the  fact,  on  his 
part,  that  Mr.  Stanton  was  within  the  provisions  of  this 
act. 

But  that  is  not  all.  His  own  counsel  who  opened  the 
case  (Mr.  Curtis)  declared  that  there  are  no  express  words 
within  the  proviso  that  bring  the  Secretary  of  War,  Edwin 
M.  Stanton,  within  that  proviso.  That  is  his  own  proposi- 
tion, and  that  being  so,  he  must  be  within  the  body  of  the 
statute.  There  is  no  escape  from  it.  There  has  been  a 
further  argument,  however,  on  this  subject,  namely,  that 
the  President  did  not  intend  to  violate  the  law  ;  and  if  he 
believed  that  Mr.  Stanton  was  in  the  statute,  and  sus- 
pended him  under  the  statute,  and  reported  him  in  obe- 
dience to  the  statute,  the  reasons  of  his  suspension 
to  the  Senate  within  twenty  days,  and  the  evidence  on 
which  he  made  the  suspension,  it  will  not  do  to  come  and 
eay  now  that  the  President  did  not  intend  to  violate  the 
law,  that  he  did  not  think  it  obligatory  on  him.  If  not, why 
did  he  obey  it  in  the  first  instance?  Why  did  he  exercise 
power  under  it  at  all?  There  is  but  one  answer  which  can 
be  given  to  it,  and  that  answer  itself  covers  the  Presi- 
dent with  ignominy  and  crime  and  reproach.  It  is  this  :— 
I  will  break  my  oath;  I  will  avoid  the  law;  I  will  sus- 
pend the  head  of  a  department  under  its  express  authority, 
tor  the  first  time  in  the  history  of  the  Republic ;  I  will 
report  his  suspension  to  the  Senate,  together  with  the  rea- 
sons and  the  evidence  on  which  the  suspension  was  made, 
and  if  the  Senate  concur  in  the  suspension,  I  will  abide  by 
the  law ;  if  the  Senate  non-concur  in  the  suspension,  I 
will  defy  the  law,  and  fling  my  old  record  in  their  faces, 
and  tell  them  that  it  is  my  prerogative  to  sit  in  judgment, 
judicially  on  the  validity  of  the  statute.  That  is  the 
answer,  and  it  ia  all  the  answer  that  can  be  made  to  it  by 
anybody. 

Now,  Senators,  I  admit  on  this  construction  of  the  law, 
that  the  President  in  the  first  instance  is  himself  the  judge 
of  the  sufficiency  of  the  reasons  and  evidence  on  which  he 
makes  the  suspension,  and  that  he  is  not  to  be  held  im- 
peachable for  any  honest  errors  of  judgment  in  coming  to 
that  conclusion.  It  would  be  gross  injustice  to  hold  him 
impeachable  for  any  honest  error  of  judgment  in  coming 
to  the  conclusion  that  the  Secretary  of  War  was  guilty  of 
a  misdemeanor  or  crime  in  office,  or  that  he  became  in- 
capable or  otherwise  disqualified  to  hold  office. 

But  the  President  is  responsible  if,  without  any  of  the 
reasons  assigned  by  the  law,  he,  nevertheless,  availed  him- 
self of  the  power  conferred  under  the  law  to  suspend  the 
Secretary  of  War,  although  he  knew  that  there  was  no 
colorable  excuse  for  charging  that  the  Secretary  was  guilty 
of  any  misdemeanors  or  crime,  or  that  he  had  become  in 
any  way  legally  disqualified. 

This  is  the  very  crime  charged  against  him  in  the 
eleventh  article  of  impeachment— that  he  did  attempt  to 
violate  the  provisions  of  the  Tenure  of  Office  act,  in  that 
he  attempted  to  prevent  Edwin  M.  Stanton,  Secretary  of 
War,  from  his  resuming  the  functions  of  his  office,  and 
from  exercising  the  duties  of  the  office  to  which  he  had 
been  appointed  by  and  with  the  consent  and  advice  of  the 
Senate,  in  direct  violation  of  the  provisions  of  the  act 
itself. 

Now,  what  are  the  reasons?  The  President  is  concluded 
by  his  record,  and  in  the  presence  of  the  American  people 
is  condemned  upon  his  record.  What  were  his  reasons? 
Let  the  Senate  answer,  when  they  come  to  delivery,  what 
evidence  did  he  furnish  to  this  Senate  in  the  communica- 
tion made  to  it  that  Edwin  M.  Stanton  had  become  in  any 
manner  disqualified  to  discharge  the  duties  of  his  office? 
What  evidence  did  he  furnish  to  the  Senate  that  Mr.  Stan- 
ton had  been  guilty  of  any  misdemeanor  or  crime  in  office? 
What  evidence  was  there  that  he  was  legally  disqualified 
in  the  way  stated?  None  whatever. 

The  result,  therefore,  Senators,  is  that  the  President  of 
the  United  States,  on  his  own  showing,  judged  by  his  own 
record,  suspended  Edwin  M.  Stanton  from  the  office  of 
Secretary  of  War,  and  appointed  a  successor  without  the 
presence  of  the  reaaouH  named  in  the  statute,  and  is  con- 
fessedly guilty  before  the  Senate  and  tho  world,  and  no 
man  can  acquit  him. 

l  he  court  here,  at  quarter  past  two,  took  a  recess  for  a 
quarter  of  au  hour. 


After  the  recess  Mr.  BINGHAM  continued:— I  have  said 
about  all  that  I  desire  to  say,  to  show  that  the  President  oi 
the  United  States,  upon  his  own  messages  sent  to  the 
Senate  of  the  United  States,  has  been  guilty  in  manner 
and  form  as  he  stands  charged  in  the  first,  second,  third, 
eighth  and  eleventh  articles  of  impeachment.  It  doeje 
seem  hard,  Senators,  and  vet  the  issue  involved  in  this 
question  is  so  great  that  I  do  not  feel  myself  at  liberty  to 
fail  to  utter  a  word  in  furtherance  of  it,  but  it  seems  hard 
to  be  compelled  to  perform  so  sad  a  duty  as  to  insist  that 
the  man,  who  stands  convicted  on  the  evidenco,  should  he 
pronounced  guilty. 

It  touches  the  concern  of  every  man  in  this  country 
whether  the  laws  are  to  be  vindicated,  whether  they  are 
\  to  be  enforced;  or  whether,  at  least,  after  all  that  has 

gassed  before  our  eyes,  after  all  the  sacrifices  that  have 
een  made,  after  tlie  wonderful  salvation  that  has  been 
I  wrought  by  the  sacrifices  of  the  people  in  vindication 
;  of  the  people's  cause,  their  own  Chief  Magistrate  is  to 
renew  the  Rebellion,  and  violate  the  laws  and  set  them 
I  at  defiance.  When  the  Senate  took  its  reces3  I  had 
Bhown,  I  think,  to  the  satisfaction  of  every  faif- 
minded  man  within  the  hearing  of  my  voice,  that  the 
I  President,  without  colorable  excuse,  assumed  to 
i  himself  authority  not  conferred  by  the  laws  of  the 
republic  to  suspend  the  head  of  an  office,  and  has  disre- 
garded at  the  same  time  the  express  limitations  of  the  law, 
which  declares  that  he  shall  not  suspend  it  save  during 
the  recess  of  the  Senate,  and  that  only  for  the  reason  that 
from  some  cause  lie  has  become  incapacitated  to  fill  the 
office  as  by  the  visitation  of  Providence,  or  has  become 
legally  disqualified  to  hold  the  office,  or  is  guilty  of  a  mis- 
demeanor, or  of  a  crime.  Without  the  least  shadow  of 
evidence  that  your  Secretary  of  War  wa3  incapacitated, 
without  the  shadow  of  evidence  that  he  was  guilty  of  a 
misdemeanor  or  a  crime,  the  President  dared  to 
suspend  him,  and  to  defy  the  people  in  the  pre- 
sence of  the  people's  tribunes  who  have  held 
him  to  answer  for  the  violation  of  his  oath,  for  the  viola- 
tion of  the  Constitution,  and  for  the  violation  of  the  laws. 
Senators,  whatever  may  be  the  result  of  this  day's  proceed- 
ings, impartial  history^  which  records  and  perpetuat&s 
what  men  do  and  suffer  in  this  life,  will  do  justice  to  your 
slandered  and  calumniated  Secretary  of  War.  The  gen- 
tleman spoke  of  him  but  yesterday  as  being  a  thorn  in  tiro 
heart  of  the  President.  The  people  know  that  for  four 
years  of  sleepless  vigilance  he  was  a  thorn  in  the  heart  of 
every  traitor  in  the  land  who  lifted  his  hands  against 
your  flag  and  against  the  sanctuary  of  3'our  liberties. 

He  can  afford  to  wait.  His  time  has  not  come.  His 
name  will  survive  the  trial  of  this  day,  and  will  be  remem- 
bered with  the  names  of  the  demi-gods  and  the  heroes 
who,  through  an  unprecedented  couflict,  saved  the  Repub- 
lic alive.  And  3ret  I  charge  your  recusant  President  with 
calumny,  with  slander,  when  he  suspended  the  Secretary 
of  War,  under  the  pretense,  in  the  words  of  your  statute, 
that  he  was  guilty  of  a  misdemeanor,  or  a  crime  in  office, 
or  hud  become  legally  disqualified.  He  was  legally  dis- 
qualified, undoubtedly,  judging  him  by  the  President's 
standard,  if  the  qualification  for  an  office  ie  an  utter  disre- 
gard for  the  obligations  of  an  oath. 

He  was  guilty  of  misdemeanor  and  crime  undoubtedly, 
according  to  the  President's  standard,  if  he  was  guilty  of 
claiming  that  neither  the  Executive  of  the  United  States 
nor  any  other  man  might  at  pleasure  suspend  the  people's 
laws,  which  were  enacted  by  themselves,  and  for  them- 
selves, and  are  for  their  protection  both  while  the}  wake 
and  while  they  sleep,  at  home  and  abroad,  on  tho  land  and 
on  the  seas.  Your  Secretary  of  War,  Senators,  whatever 
may  be  the  result  of  this  day's  proceeding,  will  stand,  as  I 
said  before,  in  the  great  hereafter  upon  the  page  of 
history  as  one  who  has  deserved  well  of  his  country— 
a  man  equal  in  the  discharge  of  his  office,  in 
every  quality  that  can  adorn  or  ennoble,  or 
elevate  human  nature  to  any  man  of  our  own 
time,  or  of  any  time,  a  man  who  was  clear  in  his  great 
office,  a  man  who  organized  victory  for  your  battalions  in 
the  field  as  man  never  orgauized  victory  before  in  the 
Cabinet  councils  of  the  people  since  nations  were  upon 
the  face  of  the  earth.  And  this  man  is  to  be  suspended  by 
a  guilty,  and  corrupt,  and  oath-breaking  President,  under 
a  law  which  he  defied  under  the  hollow  and  hypocritical 
pretense  that  he  was  guilty  of  misdemeanor,  or  crime,  on, 
in  the  language  of  the  law,  had  become  otherwise  disv 
qualified  for  holding  office.  I  dismiss  the  subject.  The 
Secretary  needs  no  defense  from  me,  and  yet  I  will  state 
in  passing  that  I  shall  take  this  notice  of  what  the  Presi- 
dent has  none,  not  simply  to  his  hurt,  but  to  the  hurt  of 
the  republic. 

I  have  said  enough.  Senators,  to  satisfy  you  and  to  sa- 
tisfy all  reasonable  men  in  this  country  that  the  President 
when  he  made  this  suspension  of  the  Secretary  of  War  had 
no  doubt  of  the  validity  of  this  law  and  its  obligation  upon 
him,  and  that  the  Secretary  was  within  its  provisions;  for, 
availing  himself  of  its  express  provisions,  he  did  suspend 
him,  and  made  report,  as  1  have  said,  to  the  Senate.  Now, 
what  apology,  what  excuse  can  be  made  for  this  abuse  of 
the  powers  conferred  upon  the  President,  for  which  ho 
stands  charged  this  day,  in  that  ho  has  abused,  in  the  lan- 
guage of  the  authority,  which  I  read  yesterday  before  the 
Senate,  and  which  was  used  on  tho  trial  of  Justice  Peck, 
without  a  dissenting  voice— "Who  hss  abused  tho  power 
conferred  upon  him  by  the  statute?" 

The  counsel  may  have  doubted  the  validity  of  tho  Tenuoe 
of  Office  act;  the  President  never  doubted  it  until  he  was 
put  on  trial,  after  he  had  vetoed  it.  Of  course,  when  it 
was  presented  to  him  for  approval  it  was  a  question 
whether  it  was  in  accord  with  the  Consiitution ;  but  after 
Congress  had  passed  it  by  a  two-thirds  vote  over  his  veto, 
in  the  mode  prescribed  by  tho  Constitution,  tho  Prcsiderit 
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of  the  United  States  thenceforward  until  he  was  im- 
peached by  the  people's  representatives,  recognized  the 
obligation  of  the  law,  in  the  plain,  simple  words  of  the 
Constitution,  that  if  a  bill  be  passed  by  a  two-thirda  vote 
over  his  veto  it  shall  become  law  to  himself  and  to  every- 
bony  else  in  the  Republic. 

The  counsel,  however,  doubt  the  validity  of  the  law. 
They  raise  the  question  in  the  answer;  they  raise  it  in  the 
argument ;  they  intimate  to  the  Senate  that  it  is  unconsti- 
tional,  aud  they  take  a  very  plain  and  simple  propo- 
sition, and  it  is  really,  to  me,  a  very  grateful  thing  to 
be  able  to  agree  with  the  counsel  for  the  President  in 
any  Bingle  proposition  whatever.  They  did  state  one 
proposition  to  which  I  entirely  assent,  and  that  is  that 
an  unconstitutional  law  is  no  law;  but  it  is  only  no 
law  to  the  President;  it  is  only  no  law  to  the 
Congress;  it  ia  only  no  law  to  the  courts;  it  is 
onlv  no  law  to  the  people  after  its  unconstitution- 
ality shall  have  been  decided  in  the  mode,  and  manner 
prescribed  bv  the  Constitution,  and  the  gentleman  who  bo 
adroitly  handled  that  text  as  obtained  from  the  mighty 
name  of  Marshall,  knew  that  that  rule  governed  the  case 
just  aa  well  as  anybody  else  knows.  It  ia  a  law  until  it 
shall  have  been  reversed.  It  has  not  been  reversed,  and  to 
assume  any  other  position  would  be  to  subject  the  country 
at  once  to  anarchy,  because,  as  I  have  had  occasion  to  say 
in  the  progress  of  this  argument,  the  humblest  citizen  in 
the  land  ia  as  much  entitled  to  the  immunity  which  that 
propositions  brings  as  the  President  of  the  United  States. 
It  does  not  result,  however,  that  the  humblest  citizen  of 
the  land,  in  his  cabin  on  your  Western  frontier,  through 
whose  torn  thatch  the  rains  beat  down  and  the  winds  play 
at  pleasure,  is  *at  liberty  to  defy  the  laws,  on  the  ground 
that  they  are  unconstitutional.  The  same  rules  applies  to 
fie  President.  The  Constitution  is  no  respecter  of  per- 
sons. Ia  this  law  constitutional?  Ia  it  valid,  and  did  the  Pre- 
sident really  intend  to  violate  its  provisions?  Sena- 
tors, I  said  before  that  the  rule  of  the  common 
law  and  the  common  sense  of  mankiud  is,  that 
whenever  a  man  does  an  unlawful  act,  he  being 
a  man  of  sound  mind  and  understanding,  he  intends  pre- 
cisely what  he  does,  and  there  is  an  end  to  all  further  con- 
troversy. It  sometimes  happens,  however,  because,  in  the 
providence  of  God,  truth  is  stronger  than  falsehood,  that  a 

fuilty  conscience  sometimes  makes  revelations,  and  there- 
y  contributes  to  the  vindication  of  violated  law  and  the 
administration  of  justice  between  man  and  man  in  sup- 
port of  the  right.  So  it  has  happened.  Senators,  that  the 
accused  at  vour  bar  -the  President  of  the  United  States- 
was  no  exception  to  that  rule  that  "murder  will  out."  He 
could  not  keep  his  secret.  It  possessed  him  and  it  com- 
pelled him,  in  spite  of  himself,  to  stammer  out  his  guilty 
purpose  and  his  guilty  intent,  and  thereby  silence  the 
tongue  of  every  advocate  in  this  Chamber,  and  of  every  ad- 
vocate outside  of  this  Chamber. 

Who  undertakes  to  excuse  the  poor  man  that  he  did  not 
know  the  necessary  consequences  of  his  own  act?  He  did 
intend  it.  Why  he  confessed  it?  Now,  I  ask  the  Senate 
to  note  what  is  recorded  on  page  234  of  the  record,  in  his 
letter  to  General  Grant,  to  see  what  becomes  of  this  pre- 
tense that  the  intent  is  not  proved;  that  he  did  not  intend 
to  violate  the  law;  that  he  did  not  intend,  in  defiance  of 
the  express  words  of  the  law,  which  are,  "That  the  Secre- 
tary shall  forthwith  resume  the  functions  of  the  office  in 
the  event  that  the  Senate  shall  non-concur  in  the  suspen- 
sion, and  inform  the  Secretary  of  the  fact  of  non-concur 
rence,"  all  of  which  appears  on  the  record. 

Mr.  Bingham  here  read  the  letter  of  the  President  to 
tteneral  Grant,  dated  February  10,  in  which  he  claims 
that  General  Grant  was  aware  of  his  intention  to  force 
Mr.  Stanton  to  resort  to  the  courts,  or  to  prevent  his  re- 
suming the  office  of  Secretary  of  War.  He  continued  :— 
How  could  he  know  it,  if  that  was  not  his  purpose?  It 
would  be,  it  seems  to  me— and  I  say  it  with  all  reverence- 
beyond  the  favor  of  Omnipotence  to  know  a  thing  that 
was  not  and  could  not  possibly  be.  You  know  it  was  the 
President's  purpose  to  prevent  Mr.  Stanton  from  resuming 
the  office. 

What  says  the  law?  That  it  shall  be  the  duty  of  the 
suspended  Secretary,  if  the  Senate  shall  non-concur  in  the 
suspension,  forthwith  to  resume  the  functions  of  the 
office.  And  yet  the  Senate  ia  to  be  told  that  we  must 
prove  the  intent.  Well,  we  have,  and  in  God's  name 
wli at  more  are  we  to  prove  before  this  man  is  convicted 
and  the  people  justified  in  the  judgment  of  their  own  Se- 
nators. "It  was  my  purpose,  and  you  knew  it,  to  prevent 
Mr.  Stanton  from  resuming  the  duties  of  the  office."  I 
have  given  Aim  the  benefit  of  his  whole  confession. 

There  is  nothing  in  this  stammering  confession  of  this 
violator  of  oaths,  and  violator  of  constitution",  and  viola- 
tor of  laws,  that  can  help  him,  cither  before  this  tribunal 
or  any  other  tribunal  constituted  as  this  is,  of  just  and 
nprieht  men.  He  says:— "You  know  the  President  was 
unwilling  to  trust  the  office  with  any  one  who  would  not. 
by  holding  it,  compel  Mr.  Stanton  to  resort  to  the  courts;'* 
and  he  knew  as  well  as  he  knew  anything— if  he  does,  in- 
deed, know  anything  at  all-  (laughter)— and  if  iie  does 
not,  then  order  an  inquest  on  lunacy,  and  dispose 
of  him  in  that  manner.  He  knew,  if  lie  knew 
anything  at  all,  if  he  prevented  Mr.  Stanton  from 
resuming  the  office,  Mr.  Stanton  could  not  any  more 
test  that  question  in  your  courts  of  justice  than  can  the 
unborn  child,  and  the  man  that  does  not  know  it  ought  to 
be  turned  out  of  the  office  which  he  disgraces  and  dis- 
honors for  natural  stupidity.  (Laughter.)  He  has  abused 
the  powers  that  have  beeu  given  him.  A  man  that  had 
sense  enough  to  find  his  way  to  the  Capitol  ought  to  have 
sense  enough  to  know  that.  -{Laughter.)  Yet  the  gentle- 
man's office  goes  on  here,  and  the  people  are  mocked  and 


insulted  day  by  day  by  this  pretense,  that  we  are  prose- 
cuting an  innocent  man,  a  defender  of  the  Constitution,  a 
lover  of  justice,  a  respecter  of  oaths. 

I  have  had  occasion  to  say  before,  Senators,  in  the  pro- 
gress of  this  discussion,  that  this  preteuce  of  the  President 
is  an  after-thought.  The  letter  which  I  have  just  read, 
dated  February  10, 18*38.  says  that  his  object  was  to  prevent 
Mr.  Stanton  from  resuming  the  office,  and  then  the  after- 
thought is  to  drive  hiin  to  the  courts  to  test  the  validity  of 
the  law.  Had  he  prevented  the  resumption  of  the  office 
there  would  have  been  an  end  of  it.  Stanton  never  could 
have  got  in,  and  that  question  has  been  discussed  loug 
enough,  and  is  no  longer  an  open  question,  and  the  Presi- 
dent knew  it  when  he  babbled  this  stuff  in  order  to  de- 
ceive the  graudlings.  Let  him  babble  it  to  the  winds.  He 
need  not  babble  it  to  the  Senate.  The  question  has  been 
settled  long  ago. 

Mr.  BINGH  AM  quoted  from  the  opinion  of  Chief  Justice 
Marshall,  5  Wheaton,  291,  to  the  effect  that  the  writ  of  quo 
warranto  can  be  maintained  only  at  the  instance  of  the 
government.  This  High  Court  of  Impeachment.  Senators, 
is  the  onlv  tribunal  to  which  this  question  could  by  any 
possibility  be  referred.  Mr.  Stanton  could  not  bring  that 
question  here.  The  people  could  and  the  people  have. 
And  the  people  await  your  judgment. 

Now  Senators,  I  ask  you  another  question,  and  that  is 
this :  How  does  the  President's  statement,  that  it  was  to 
compel  Mr.  Stanton  to  resort  to  the  courts  that  he  sus- 
pended him,  compare  with  the  pretence  of  his  answer  that 
his  only  purpose  was  to  have  the  Supreme  Court  pass  upon 
the  constitutionalitv  of  the  law?  Tender  regard  this  for 
the  Constitution.  That  his  only  purpose  in  breaking  the 
laws,  the  validity  and  the  obligation  of  which  in  the  most 
formal  and  solemn  manner  he  had  recognized;  availing 
himself  of  its  express  grant  to  suspend  the  head  of  a  de- 
partment from  the  functions  of  his  office,  and  to  appoint 
temporarily  a  successor,  and  reporting  the  fact  to  the  Se- 
nate, he  now  comes  with  his  auswer,  and  says  that  his 
only  purpose  was  that  he  might  test  the  validity  of  the 
law  in  the  Supreme  Court. 

Surely,  the  President  felt  a  very  tender  regard  for  the 
Constitution.  If  that  was  the  sole  purpose,  how  come*  it 
that  the  President  did  not  institute  the  proceedings?  The 
Senate  will  answer  that  question  when  they  come  to  pnss 
upon  the  defense  which  the  President  has  mcorporatedln 
his  plea,  I  think  if  the  honorable  Senator  from  Maryland 
(Mr.  Johnson)  were  to  respond  here  now  to  that  inquiry, 
full  of  learning  as  he  is  full  of  years,  he  would  answer  that 
it  was  because  it  was  impossible  that  the  President  insti- 
tuted proceedings.  Mr.  Chief  Justice,  it  i3  well  known  to 
every  jurist  of  the  country,  as  the  question  stands,  and  as 
the  President  left  it,  that  there  ia  no  colorable  excuse  under 
the  Constitution  and  laws  of  this  country  to  say  that  he 
would  institute  proceedings. 

If  he  had  not  instituted  proceedings,  then  I  ask  again* 
why  insult  the  people  by  mocking  them  with  this  cold  hy- 
pocritical assertion  that  his  only  purpose  in  doiug  the  act 
was  to  institute  a  proceeding  in  his  own  mode,  in  the  Su- 
preme Court  of  the  United  States,  to  test  the  validity  of 
the  people's  laws?  Senators,  it  is  only  another  illustration, 
surrounded  as  the  President  ia  by  those'learned  in  the  law, 
and  I  cast  no  reproach  on  them  in  saying  it.  It  war  their 
duty  to  defend  him ;  it  was  their  duty  to  bring  to  his  de- 
fense all  their  experience,  and  all  their  learning,  and  all 
those  great  powers  of  intellect  with  which  it  has  pleased 
Providence  to  endow  them ;  but  it  is  only  another  evidence 
of  what  I  said  before,  that  notwithstanding  the  learning 
and  ingenuity  of  his  accomplished  defenders,  truth  i3  at 
last  stronger  than  falsehood. 

When  he  comes  before  this  Senate  and  saya  that  hi3  pur- 
pose in  violating  your  laws  was  that  he  might  test  the  va- 
lidtity  of  the  statute  in  the  Supreme  Court  of  the  United 
States  when  he  knew  he  had  no  power  under  the  Consti- 
tution or  laws  to  raise  the  question  at  all,  the  written 
order  for  the  removal  of  the  Secretary  of  War,  and  the 
written  letter  of  authority  for  the  appointment  of  Lorenzo 
Thomas  to  the  office  of  Secretary  for  the  Department  of 
War,  are  simply  written  conclusions  of  his  guilt,  in  the 
light  of  that  which  I  have  already  read  from  the  record, 
and  no  man  can  gainsay  it. 

Mr.  Bingham  here  quoted  from  Russell's  Criminal  Laws 
on  the  question  of  intent :— "To  the  extent  that  were  an 
act,  and  in  itself  unlawful,  the  proof  of  justification  or 
excuse  lies  on  the  defendant,  and  that  the  law  in 
such  cases  implies  a  criminal  intent."  Was  the  act 
unlawful  ?  If  your  statute  was  valid,  it  certainly 
was.  Mr.  Bingham  read  the  sixth  section  of  the 
statute,  declaring  its  violation  to  be  a  high  misde- 
meanor, &c.  Then,  is  it  an  unlawful  act  within 
the  text  of  Greenleaf?  That  surely  is  an  unlawful 
act,  the  doing  of  which  is,  by  the  express  law  of 
the  people,  declared  to  be  a  penal  offense,  punishable 
by  fine  or  imprisonment  in  the  penitentiary.  What 
answer  do  gentlemen  make,  and  how  do  th^y  attempt  to 
escape  from  this  provision  of  the  law?  Why,  they  say 
the  President  attempted  to  removft  the  Secretary  of  War, 
but  he  did  not  succeed.  Are  we  to  be  told.  Senators,  that 
if  a  man  makes  an  attempt  upon  your  life,  here  in  the 
District  of  Columbia,  although  if  you  were  to  search  never 
so  closely  the  Constitution  of  the  United  States,  you 
would  not  find  the  offense  definitely  defined  and  its  pun- 
ishment prescribed  by  statute. 

Are  we  to  be  told,  because  he  did  not  succeed  in  mur- 
dering you  outright,  that  he  must  be  acquitted,  to  try 
what  success  he  xa&y  have  on  another  day  and  in  another 
place,  in  accomplishing  hia  purpose.  Senators,  I  have  re- 
minded you  already  of  that  which  you  knew,  that  yoar 
act  of  1801,  as  well  as  of  1831,  declares  that  all  offenses, 
indictable  at  the  common  law,  committed  within  the  Did- 
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trict  of  Columbia,  shall  be  crimes  or  misdemeanors,  ac-  < 
cording  to  their  tirades,  and  shall  be  indictable  and  pun-  ] 
ishable  in  the  District  of  Columbia  in  your  own  courts.  I  i 
1  listened  to  the  learned  gentleman  from  New  York  the  1  i 
other  day,  upon  this  point,  and  for  the  life  of  me— and  I  1 
beg  his  pardon  for  saying  so— I  could  not  understand  what  1 
induced  the  gentleman  to  venture  upon  the  intimation  that  1 
there  was  auv  such  thing  possible  as  a  defense  of  the  Pre-  i 
bident  for  the  unlawful  attempt  to  violate  this  law. 

Bv  admitting  the  order  to  be  an  unlawful  attempt,  I  say  i 
with  all  respect  to  the  gentleman,  that  it  has  been  settled 
through  the  current  century  and  longer,  by  the  highest 
courts  of  this  country  and  of  England,  that  the  attempt  to 
commit  a  misdemeanor,  whether  the  misdemeanor  be  one 
at  common  law  or  a  misdemeanor  by  statute  law,  the  at- 
tempt is  itself  a  misdemeanor. 

Mr.  BINGHAM  quoted  Russell,  84,  to  the  above  effect. 
1  would  like  to  see  a  book  brought  into  this  Chamber  to 
contradict  that  rule.  It  is  common  law  as  well  as  common 
sense.  But,  further,  what  use  is  there  for  raising  a  ques- 
tion when  the  further  provision  of  the  statute  is  "  That  the 
making,  signing,  sealing,  countersigning  or  issuing  any 
commission,  letterfof  authority,  or  ownership  of  any  such 
appointment  or  employment  shall  be  assumed,  and  are 
hereby  declared  to  be  a  high  misdemeanor."  Who  is  to 
challenge  this,  here  or  elsewhere  ? 

What  answer  has  been  made?  What  answer  can  be 
made  to  this?  None,  Senators,  none.  When  the  words  of 
a  statute  are  plain  there  is  an  end  to  all  controversy,  and 
in  this,  as  in  every  other  part  of  this  discussion  touching 
the  laws  of  the  land,  I  stand  upon  that  accepted  canon  of 
construction  stated  by  the  learned  Attorney-General  in  his 
defense  of  the  President  last  week,  when  he  Baid  effeet 
must  be  given  to  every  part  of  the  written  law. 

I  have  discharged  my  duty— my  whole  duty.  The  ques- 
tion which  now  remains  is  whether  the  Tenure  of  Office 
act  is  valid?  If  it  is,  whatever  gentlemen  may  say  about 
the  first  article,  there  is  no  man  in  America  but  knows 
that  under  the  second  and  third  and  eighth  articles,  by 
issuing  a  letter  of  authority,  the  President  was  guilty  of  a 
high  misdemeanor  in  the  words  of  the  statute.  He  did 
issue  the  letter  of  authority,  and  he  has  written  it  down  on 
the  10th  of  February  that  his  object  and  purpose  was  to 
violate  that  very  law  and  to  prevent  the  Secretary  of  War 
from  resuming  the  functions  of  his  office,  although 
the  law  Bays  he  shall  forthwith  resume  the  func- 
tions of  his  office,  in  case  the  Senate  non-concurred 
in  the  suspension.  And  yet  gentlemen  wriggle  here 
about  this  question  as  if  it  was  an  open  question.  It  is  not 
an  open  question.  It  is  a  settled,  closed  question  this  day, 
this  hour,  in  the  judgment  of  every  enlightened,  intelli- 
gent man  who  has  access  to  your  record,  and  it  is  useless, 
and  worse  than  useless,  to  waste  time  on  it.  The  question 
now  is,  is  the  act  valid?  Is  it  constitutional?  Senators,  I 
ought  to  consider  that  question  closely.  I  ought  to  assume 
that  the  Congress  of  the  United  States  which  passed  the 
act  will  abide  by  it.  Congress  acted  on  the  responsibility 
of  it3  oath.  It  acted  under  the  limitations  of  the  Constitu- 
tion. The  Thirty-ninth  Congress,  not  unmindful,  I  trust, 
of  its  obligation,  and  not  incapable  of  judging  and  consid- 
ering the  grants  and  limitations  of  the  Constitution,  passed 
this  law  because,  first,  it  deemed  itself  authorized  to  do  so 
by  the  Constitution,  and  because,  eecondly,  it  deemed  that 
its  enactment  was  necessary,  and  that  is  the  language  of 
the  Constitution  itself. 

To  the  public  welfare,  and  the  public  interest  Congress 
sent  it,  in  obedience  to  the  requirements  of  the  Consti- 
tution, to  the  President  for  his  approval.  The  President, 
in  the  exercise  of  his  power,  and  of  his  right  under  the 
Constitution,  considered  it,  and  returned  it  to  the  House 
in  which  it  originated,  with  his  objections.  When  he  had 
done  this  we  claim  that  all  his  power  over  the  question  of 
the  validity  of  that  law  terminated.  He  returned  it  to 
the  House,  and  with  it  his  objections.  He  suggested  that  it 
was  unconstitutional.  Congress  reconsidered  it  in  obe- 
dience to  the  Constitution,  and  it  was  again  passed  bv  a 
two-thirds  vote  of  both  Houses,  and.  in  the  words  of  the 
Constitution,  it  thereby  became  a  law— a  law  to  the  Pre- 
sident of  the  United  States— and  it  will  forever  remain  a 
law  until  it  is  repealed  by  the  law- making  power  or  re- 
versed by  the  courts.   And  now  what  took  place? 

These  gentlemen  come  before  the  Senate  with  their 
answ  er,  and  tell  tiic  Senate  the  law  was  unconstitutional. 
They  ask  the  Senate,  in  other  words,  to  change  their  re- 
cord. They  ask  to  have  this  journal  read  hereafter  at  the 
opening  of  the  court:— "The  People  of  the  United  States 
against  the  Senate  and  House  of  Representatives,  charged 
with  high  crimes  and  misdemeanors,  in  this,  that,  in  dis- 
regard of  the  Constitution,  in  disregard  of  their  oath  of 
office,  they  did  enact  a  certain  law,  entitled,  'An  act  to 
regulate  the  tenure  of  certain  civil  offices,'  to  the  hurt  and 
injury  of  the  American  people,  and  that  they  are  thereby 
guilty  of  high  crimes  and  misdemeanors  in  office." 

Well,  gentlemen,  we  have  had  our  lessons  here  on  cha- 
rity in  the  progress  of  this  trial,  and  really  it  docs  seem  to 
me  that  this  would  be  a  stretch  of  that  charity  which  re- 
quires you  to  give  your  coat,  &c.  I  never  knew  before 
that  it  went  beyond  your  outer  garments,  your  bread, 
and  the  money  in  your  purse;  but  it  seems  that  vou 
arc  to  make  a  voluntary  surrender  of  your  good  name,  of 
your  character,  and  of  your  conscience,  in  order  to  accom- 
modate this  accursed  culprit,  and  to  say,  after  all 
that,  it  is  not  the  President  of  the  United  States  who 
is  impeached,  but  that  it  is  the  Senate,  which  is 
sitting  in  judgment  upon  him  that  is  impeached, 
and  that  you  will  accommodate  this  unfortunate  man  by 
making  a  confession  before  the  gods  and  before  men,  that 
we  violated  our  own  oath;  that  we  violated  the  Constitu- 
tion oi  our  country,  in  that  we  did  enact  into  a  law, 


despite  the  President's  veto  to  the  contrary,  a  certain  act 
passed  March  2,  1867.  Well,  when  it  comes  to  that  it  is 
not  for  me  to  say  what  becomes  of  the  Senate.  This  is  an 
attempt  to  gibbet  us  all  in  eternal  infamy  for  making  up 
the  record  of  this  case  deliberately  and  of  malice  afore- 
thought, to  the  injury  of  the  rights  of  a  whole  people,  and 
to  the  disconcern  and  shame  and  disgrace  of  human  natuse 
itself. 

And  yet  the  question  is  made  here  that  the  law  is  un- 
constitutional. If  the  law  be  valid  the  President  is  guilty, 
and  there  is  no  escape  for  him.  It  is  needless  to  make  the 
issue,  but  having  it,  it  is  enough  that  the  Senate  decided. 
If  the  Senate  decide  that  the  law  is  constitutional  there  is 
an  end  of  it.  It  has  decided  it  three  times.  It  decided  it 
when  it  first  passed  the  law.  It  decided  it  when  it  re- 
enacted  the  law  over  the  President's  veto,  and  it  decided 
it  again,  as  it  was  its  duty  to  do,  when  he  sent  his  message 
to  the  Senate  on  the  21st  of  February,  1868,  telling  the  Se- 
nate that  he  had  violated  it  and  defied  the  provisions  of 
the  lawr.   It  was  the  duty  of  the  Senate  te  decide  it. 

The  Senate  needs  no  apology,  and  I  am  sure  will  never 
offer  an  apology  to  any  man  in  this  life,  or  to  any  set  of 
men,  for  what  it  did  on  that  occasion.  What !  is  the  Pre- 
sident of  the  United  States  deliberately  to  violate  the  law, 
to  disregard  the  solemn  action  of  the  Senate,  to  treat  with 
contempt  the  notice  served  upon  him  by  the  Senate  in 
accordance  with  that  law,  and  is  he  then  to  come  into 
their  own  chamber  and  insult  them,  and  defiantly  chal- 
lenge them  in  regard  to  this  law  ?  To  this  challenge  the 
Senate  made  answer,  as  was  its  duty,  Sir,  the  thing  that 
you  have  done  is  not  warranted  by  the  Constitution  and 
the  law3  of  the  country.  This,  Senators,  is  my  answer  to 
that  challenge  in  the  prosecution  of  this  impeachment. 

The  representatives  of  the  people,  and  others  who  have 
thought  it  worth  while  to  notice  my  own  official  conduct 
touching  this  matter  of  impeachment,  knew  well  that  I 
kept  myself  back,  and  endeavored  to  keep  others  biick 
from  rushing  madly  into  this  conflict  between  the  people 
and  their  President.  The  Senate,  also,  acting  in  the 
same  spirit,  gave  him  this  notice  that  he  might  retrace  his 
steps  and  thereby  save  the  institutions  of  the  country 
from  this  great  shock,  liut  no,  it  was  needful  that  he 
should  illustrate  that  Pagan  rule :— "Whom  the  gods  mean 
to  destroy  they  first  make  mad,"  and  so  he  went  on,  and 
here  we  are  to-day  to  try  this  issue. 

I  return  to  tho  question  of  the  validity  of  this  law  with 
the  simple  statement  that  by  the  act  of  the  Constitution, 
as  I  have  already  read  it,  it  is  provided  that  all  appoint- 
ments not  otherwise  provided  for  in  the  Constitution, 
shall  be  made  by  and  with  the  advice  and  consent  of  the 
Senate.  It  necessarily  results,  as  Mr.  Webster  said,  that 
the  removing  power  is  incident  to  the  appointing  power 
until  otherwise  provided  by  law.  I  have  shown  to  the 
Senate  that  the  removing  power  has  never  been  otherwise 
exercised  from  the  first  Congress  to  this  hour,  except  in 
obedience  to  the  express  provisions  of  law.  I  have  shown 
the  Senate  that  the  act  of  1789  authorized  removals,  and 
the  act  of  1795  authorized  temporary  appointments. 

I  add  further  that  I  have  cited  the  lact  of  this  provision 
of  the  Constitution  that  the  President  shall  have  power  to 
fill  up  all  vacancies  that  happen  during  the  recess  of  the 
Senate,  by  issuing  commissions  which  shall  expire  with 
the  end  of  the  next  session,  which  very  necessarily  impli- 
cation means,. and  means  nothing  else,  that  he  shall  create 
vacancies  w  ithout  authority  of  law  during  the  session  of 
the  Senate,  and  shall  not  fill  them  at  his  pleasure  without 
the  consent  of  the  Senate. 

I  have  but  one  word  further  to  add  in  support  of  the 
constitutionality  of  this  law.  and  that  is  the  express  grant 
in  the  Constitution  itself  that  the  Congress  shall  have 
power  to  pass  all  laws  necessary  and  proper.  Interpreting 
that  word  "proper,"  in  the  words  of  Judge  Marshall  him- 
self, in  the  great  case  of  McCulloch  vs.  Maryland,  as  mean- 
ing "adapted to  the  execution  of  all  the  powers  granted  by 
this  Constitution  to  the  United  States,  or  to  any  depart- 
ment thereof,"  I  think  that  grant  of  power  is  plain  enough 
and  clear  enough  to  sanction  the  Tenure  of  Office  act. 

Even  admitting  that  the  power  of  removal  and  appoint- 
ment, "subject  to  law  of  course,"  was  conferred  upon  the 
President,  I  do  not  stop,  Senators,  to  argue  the  proposition 
further,  but  I  refer  to  the  authority  of  Mr.  Webster,  in 
volume  4,  page  199,  in  which  he  recognizes  the  same  prin- 
ciples most  distinctly  and  clearly— that  it  is  proper  for  the 
Congress  of  the  United  States  to  regulate  this  very  ques- 
tion by  law.  I  add,  that  the  Congress  of  the  United  States, 
from  the  First  Congress  to  this  hour,  has  approved  tho 
same  tiling  by  its  legislation.  That  is  all  there  is  of  this 
question.  The  law,  I  take  it,  is  valid,  and  will  remain 
valid  forever,  if  its  validity  is  to  depend  upon  the  judg- 
ment of  the  Senatel  which  twice  passed  it  under  the  so- 
lemn obligations  of  its  oath. 

Something  has  been  said  here,  Senators,  about  the  con- 
tinued practice  of  eighty  years.  I  have  said  enough  on 
that  subject  to  fully  answer  all  that  has  been  said,  and  so 
well  said,  by  the  learned  couusel  for  the  President.  I  have 
shown  that  the  act  of  1789,  by  the  interpretation  and  con- 
struction of  one  of  the  first  men  in  America,  Mr.  Webster, 
did  really,  bv  direct  operation, separate  the  removing  from 
the  appointing  power,  and  was  itself  a  grant  of  power.  I 
have  shown  that  the  Constitution  confers  that  power  on 
the  Senate.  Then  there  is  no  practice  of  eighty  vears  ad- 
verse to  this  Tenure  of  Office  act,  so  that  I  need  say  no 
word  further  ou  that  subject,  but  leave  it  there, 
all  the  acts  from  1780  to  1867  bear  witness  to  one  thing,  and 
that  is  that  Congress  has  full  power  under  the  Constitu- 
tion, by  law,  to  confer  upon  the  President  the  power  of 
temporary  or  permanent  removal,  or  to  withhold  that 
power.  That  is  precisely  what  Congress  has  done,  and  I 
stand  upon  it  here,  as  aj-cpresuutative  of  the  people,  profce- 
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ctrting  for  the  people  these  articles  of  impeachment,  and 

Jleclare  here,  this  day,  upon  my  conscience  and  on  what 
ittle  reputation  I  niay  have  in  this  world,  that  the  whole 
legislation  of  the  country,  from  1789  to  1867,  alto- 
gether bears  one  common  testimony  to  the  power 
of  Congress  to  regulate,  by  law,  the  removal  and  ap- 
pointment of  all  officers  within  the  general  limitation 
of  the  Constitution  and  the  supervisory  power  of  the 
Senate  that  the  act  of  1789.  as  Mr.  Webster  stated,  con- 
ferred upon  .the  President  of  the  United  States  the  power 
of  removal,  and  thereby  separated  that  power  from  the 
power  of  appointment,  of  which  it  was  a  necessary  inci- 
dent. The  act  of  1795,  on  the  other  hand,  gave  him  power 
to  make  certain  temporary  appointments  limited  here  to 
over  six  months  for  any  vacancies,  thereby  showing  that 
it  was  no  power  under  the  Constitution  and  beyond  the 
limitation  and  restrictions  of  law.  The  act  of  1863  limited 
and  restricted  him  as  did  also  the  act  of  1789. 

If,  therefore,  the  President  of  the  United  States  has  this 
power  hy  force  of  the  Constitution,  independent  of  law,  I 
cav,  tell  me,  Senators,  how  it  comes  that  the  act  of  1789 
limited  and  restricted  him  to  the  chief  clerk  ot  the  depart- 
ment? How  comes  it  that  the  act  of  1795  limited  and  re- 
stricted him  to  the  period  of  six  months  only  for  one  va- 
cancy, if,  as  if  claimed  in  his  answer,  he  has  power  ot  in- 
definite removal,  and  therefore  the  power  of  indefinite  ap- 
pointment? How  comes  it  that  the  act  of  1863  limited  him 
to  certain  officials  of  the  government,  and  did  not  leave 
him  at  liberty  to  choose  from  the  body  of  the  people? 

I  waste  no  further  words  on  the  subject.  I  consider  the 
question  fully  closed  and  settled;  and  all  the  legislation 
snows  the  power  of  the  President  to  be  subject  to  the  limi- 
tations of  such  enactments  as  the  Congress  may  make, 
which  enactments  must  bind  him  as  they  bind  everybody 
else,  whether  he  approves  them  or  not.  and  until  they  be 
duly  reserved  by  the  courts  of  the  United  States  or  they 
shall  be  repealed  by  the  peoples' representatives,  in  Con- 
gress assembled. 

I  may  be  pardoned,  Senators,  in  having  gone  very 
heavily  in  this  way  over  the  general  facts  of  the  case,  for 
saying  that  the  President's  declarations  are  here  inter- 
posed to  shield  him  from  the  conseqence  of  his  guilt  under 
the  first  three,  the  eighth,  and  eleventh  articles  of  im- 
peachment. These  declarations  of  the  President  are  de- 
clarations of  the  fact.  Most  >>f  them  were  excluded  by  the 
Senate,  and  were  properly,  in  my  judgment,  excluded. 
Some  of  them  were  admitted.  I  do  not  regret  that;  it 
showed  that  the  Senate  n  as  willing,  even  if  it  were  a 
doubtful  question,  or  if  it  were  not  a  doubtful  question  to 
modify  the  rules  of  evidence  in  the  exercise  of  a  discretion 
to  see  what  explanation  the  Chief  Executive  could  possibly 
give  of  his  conduct. 

The  Senate  allowed  him,  contrary  to  the  rules  of  evi- 
dence, to  be  a  witness  in  his  own  ease,  and  that  not  under 
the  obligation  of  an  oath.  The  counsel  produced  hia  decla- 
rations. They  amounted  to  no  more  than  I  have  referred 
to  already— that  his  purpose  in  violating  the  law  was 
merely  to  test  its  validity  in  the  courts.  That  is  all  there 
is  of  it.  There  was  nothing  more  in  the  declarations  of 
the  Preeident,  as  witnessed  by  himself  on  this  trial.  They 
cannot  by  &uy  means  excuse  him  in  the  light  of  the  facts 
to  which  they  have  referred  before,  namely,  that  it  was 
simply  imposiblc  for  him  to  test  questions  in  the  courts  in 
the  manner  proposed.  There  is  au  end  of  it.  There 
is  no  use  ot  pressing  the  question,  and  the  farther 
The  President  has  no  right  to  challenge  the  laws,  and  to 
suspend  their  execution  until  it  is  his  pleasure  to  test  their 
validity  in  a  court  of  justice.  But,  Senators,  what  more 
is  there?  He  is  charged  with  conspiracy  here.  A  con- 
soriracy  is  proved  upon  him  by  his  letter  of  authoritv  to 
General  Thomas,  and  by  Thomas'  acceptance  under  his 
own  hands.  Both  of  these  papers  are  before  the  Senate, 
and  in  evidence.  What  is  a  conspiracy?  A  simple  agree- 
ment between  two  or  more  persons  to  do  an  unlawful  act, 
either  with  or  without  force,  and  the  offense  is  completed 
the  moment  the  agreement  is  entered  into. 

It  is  a  misdemeanor  at  common  law,  and  it  is  a  misde- 
meanor under  the  act  of  1801.  It  is  a  misdemeanor  under 
the  act  of  1831.  It  is  a  misdemeanor  for  which  Andrew 
Johnson  and  Lorenzo  Thomas  are  both  indictable  after 
these  proceedings  shall  have  closed.  And  it  is  a  misde- 
meanor, an  indictment  for  which  would  be  worth  no  more 
than  the  paper  on  which  it  would  be  written,  until  after 
thi3  impeachment  trial  shall  have  closed,  and  the  Senate 
shall  have  pronounced  the  righteous  judgment  of  guilty  on 
this  offender  against  your  laws,  and  for  this  simple  reason, 
Senators,  that  it  is  written  in  your  Constitution  that  the 
President  shall  have  power  to  grant  reprieves  and  pardons 
for  all  offenses  against  the  United  States  eave  in  cases  of 
impeachment.  Indeed,  if  Lorenzo  Thomas  were  to-mor- 
row indicted  for  a  conspiracy  with  Andrew  Johnson  to 
prevent  Edwin  M.  Stanton  from  resuming  the  functions  of 
his  office,  all  that  would  be  wanted  would  be  tor  Andrew 
Johnson  with  a  mere  wave  of  his  hand  to  issue  a  general 
pardon  and  to  dismiss  the  proceedings. 

I  say  again,  this  is  the  tribunal  of  the  people,  in  which  to 
try  this  great  offender,  this  violator  of-  oaths,  of  the  Con- 
stitution and  the  laws.  Well,  say  gentlemen,  it  is  a  very 
little  offense,  and  you  may  forgive  him  that.  It  is  a  very 
little  offense  when  the  pardoning  power  does  not  happen 
to  be  conferred  upon  him.  and  these  tender  and  tearful  ap- 
peals to  the  Senate  on  the  ground  of  its  heiug  a  little 
thing,  do  not  amount  to  very  much;  but,  say  the  gentle- 
men, you  have  also  charged  him.  under  the  act  of  1861, 
with  having  conspired  with  Lorenzo  Thomas  in  the  one 
article  with  force,  and  in  the  other  with  threats  and  in- 
timidations, to  work  out  the  same  result  in  preventing 
the  execution  of  the  law.  - 
So  we  have,  and  we  say^  that  he  is  clearly  proved 


gnilty.  How?  By  the  confession  made  by  his  co-conspira- 
tor.  I  have  said  that  the  .conspiracy  is  established  by 
the  written  letter  of  authority  and  by  the  written  ac- 
ceptance of  that  letter  of  authority  by  Thomas,  and  the 
conspiracy  being  established,  I  say  that  the  declaration 
of  the  co-conspirator  made  in  the  prosecution  of  the  com- 
mon design  is  evidence  against  both. 

Mr.  Bingham,  in  this  connection,  read  some  extracts 
from  the  testimony  of  General  Thomas  in  reference  to  the 
mode  in  which  he  proposed  to  gain  possession  of  the  papers 
of  the  War  Department,  and  particularly  in  reference  to 
the  draft  of  a  letter  which  he  submitted  for  the  President's 
consideration  on  the  10th  of  March.  Mr.  Bingham,  refer- 
ring to  the  date  of  this  draft  letter,  remarked  that  this  was 
after  the  President  was  impeached,  and  that  it  showed 
that  the  President  was  still  defying  the  power  of  the  peo- 
ple to  check  him. 

The  Senate  will  notice,  he  said,  that  these  two  confeder- 
ates and  co-conspirators  have  not  only  been  deliberately 
conferring  together  about  violating  the  Tenure  of  Office 
act,  and  the  act  making  appropriations  for  the  army,  but 
that  one  of  the  conspirators  has  written  out  an  order  for 
the  very  purpose  of  violating  the  law,  and  that  the  other 
conspirator,  seeing  the  handwriting  on  the  n  all,  and  ap- 
prehensive after  all  that  the  Senate  ot  the  United  States, 
in  the  name  of  all  the  people,  may  pronounce  him  guilty, 
concludes  to  whisper  in  the  ear  of  his  co-conspirator,  "Let 
it  rest  until  after  the  impeachment." 

Give  him,  Senators,  a  letter  of  authority,  and  he  i3  ready 
to  renew  this  contest,  and  again  to  sit  in  judicial  judg- 
ment on  all  your  statutes,  and  to  say  in  the  language  of 
his  accomplished  and  learned  advocate  (Mr.  Curtis),  that 
he  has  deliberately  settled  down  in  the  Constitution  that 
your  law  regulating  the  army,  fixing  the  headquarters  of 
its  general  in  the  Capitol,  not  removable  without  the  con- 
sent of  the  Senate,  does  impair  certain  rights  conferred 
upon  him  by  the  Constitution,  and  that  by  his  profound 
judicial  judgment  he  had  come  to  the  conclusion  to  set 
aside  that  law  and  to  order  General  Grant  to  California, 
or  to  the  Oregon,  or  Maine,  and  defy  vou  again  to  try  him. 
Senators,  I  trust  you  will  spare  the  people  any  such  ex- 
hibition. 

Now.  Senators,  it  has  been  my  endeavor  to  finish  to- 
day all  that  I  desire  to  say  on  this  matter.  I  know  that 
if  I  were  in  possession  of  my  strength  I  could  finish  all  I 
have  to  say  in  the  course  of  an  hour  or  an  hour  and  a  half. 
It  is  now,  however,  past  four  o'clock,  and  if  the  Senate 
will  be  good  enough  to  indulge  me,  I  promise  that  I  shall 
conclude  my  argument  before  recess  to-morrow. 

The  court  then  adjourned. 


PROCEEDINGS  OF  WEDNESDAY,  WAY  6. 


The  court  was  opened  in  due  form,  and  Mr.  Bing- 
ham resumed  his  argument  as  follows :- 

Senators :— On  yesterday  I  had  said  nearly  all  that  I  had 
to  say  touching  the  question  of  the  power  of  the  President 
to  assume  legislative  power  for  the  executive  office  of  this 
government.  For  the  better  understanding  of  my  argu- 
ment, however.  Senators.  I  will  read  the  provisions  of  the 
acts  of  1789  and  1795  in  the  presence  ol  the  Senate,  and 
will  show  by  the  law,  as  read  by  the  counsel  for  the  Pre- 
sident on  this  trial,  that  the  act  of  1789,  and  the  act  of  1735 
have  ceased  to  be  laws,  and  that  the  President  can  uo 
more  exercise  authority  under  them  to-day  than  can  the 
humblest  private  citizen. 

I  desire  also.  Senators,  in  reading  these  statutes  to  re- 
affirm the  position  which  I  assumed  on  yesterday,  with 
perfect  confidence,  that  it  would  command  the  judgment 
and  conscience  of  the  Senate,  to  wit,  that  the  whole  legis- 
lation of  this  country,  from  the  first  Congress,  in  1789,  to 
this  hour  bears  uniform  witness  to  the  fact  that  the  Presi- 
dent of  the  United  States  has  no  control  over  the  execu- 
tive offices  of  this  government,  except  such  control  as  is 
given  by  the  text  of  the  Constitution  which  I  read  yester- 
day, to  fill  up  such  vacancies  as  may  occur  during  the  ue- 
cess  of  the  Senate  with  limited  commission  to  expire  with 
the  next  session,  or  such  power  as  is  given  him  by  express 
authority  of  law.  I  care  nothing  for  tlie  conflicting 
speeches  ot  the  representatives  in  the  first  Congress  upon 
this  question;  the  statute  of  the  country  conclude  them, 
and  couclnde  us,  and  conclude  as  well  every  officer  of  this" 
government  from  the  Executive  down. 

What,  then.  Senators,  is  the  provision  of  this  act  of 
1789?  I  may  be  allowed,  in  passing,  to  remark  that  the 
act  establishing  the  Department  of  Foreign  Affairs  con- 
tains precisely  the  same  provision,  word  for  word,  as  the 
act  to  establish  the  Department  of  War. 

Mr.  Bingham  read  the  act  ot  1789,  and  continued:— 

Standing  upon  that  statute,  Senators,  and  upon  the 
continued  and  unbroken  practice  of  eighty  years,  I  want 
to  know,  as  I  inquired  yesterday,  where  it  appears  that 
this  vacancy  thus  created  by  authority  of  the  act  of  1789, 
could  be  filled  during  the  session  of  the  Senate  by  the  ap- 
pointment of  a  new  head  to  that  department,  without  the 
consent  of  the  Senate  ae  prescribed  in  the  Constitution? 

I  remarked  yesterday,  what  I  repeat  now,  in  passing, 
that  the  vacancy  was  filled  without  the  consent  of  the 
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Senate,  and  that  was  the  end  of  this  unbroken  current  of 
decisions,  upon  which  the  gentleman  relied  to  sustain  this 
assumption  of  power  on  the  part  of  the  accused  President, 
I  repeat.  Senators,  the  act  of  1789  excludes  the  conclusions 
which  they  attempted  to  impress  upon  the  minds  of  the 
Senate  iu  defense  of  the  President.  Why.  the  law  restricted 
the  appointment  to  the  Chief  Clerk.  Could  he  over-ride 
that  law?  Could  he  give  the  papers  of  that  department  to 
any  human  being  but  the  chief  clerk,  not  appointed  by 
him— bv  the  head  of  the  department?  There  stands  the 
law,  and  in  the  light  of  that  law  the  defense  made  by  the 
President  turns  to  dust  and  ashes  in  the  presence  of  the 
Senate.  I  say  no  more  upon  that  point,  reminding  the 
Senate  that  the  act  of  1789,  establishing  the  War  Depart- 
ment, contains  the  same  provision,  giving  him  no  power  to 
fill  the  vacancy  by  appointment  during  the  session  of  the 
Senate. 

I  pass  now  to  the  act  of  1795.  The  act  of  1792  is  obsolete ; 
has  been  superseded,  and  was  substantially  the  same  as 
the  act  ef  1795,  and  what  I  have  to  say,  therefore,  on  the 
act  of  1795  applies  as  well  to  the  act  of  1792. 

Mr.  Bingham  read  the  law  from  the  Statutes  at 
Large,  and  continued:— There  stood.the  law  of  1798  unre- 
pealed up  to  this  time,  I  admit,  expressly  authorizing  the 
President  to  rill  the  vacancy,  but  restricting  him,  under 
the  control  of  the  department  after  it  was  created,  to  the 
Chief  Clerk  of  the  department.  This  act  expressly  repeals 
the  act  of  1789,  in  so  far  as  it  expressly  provided  that  "It 
shall  be  lawful  for  the  President  of  the  United  States,  in 
case  he  shall  deem  it  necessary,  to  authorize  any  person  or 
persons,  at  his  discretion,  to  perform  the  duty  of  the  said 
respective  office  until  a  successor  be  appoinfed." 

It  was  a  grant  of  power— and  no  grant  of  power  could 
be  more  plainly  given.  What  is  the  necessity  of  this  grant 
if  the  reason,  made  by  the  President,  as  charged  in  his 
answer,  and  read  by  me  yesterday,  that  the  power  is  his 
by  virtue  of  the  Constitution,  is  correct?  and  if  it  be,  I  ask 
to-dav,  as  I  asked  yesterday,  how  comes  it  that  this  cone 
p.titutional  power  was  restricted  to  appointments  not  to  ex- 
ceed six  months  for  any  one  vacancy?  That  is  the  lan- 
guage of  the  statute.  Am  I  to  argue,  Senators,  that  thin 
term— "any  one  vacancy"— excludes  the  conclusion  that 
the  President  could,  upon  his  own  motion,  multiply  vacan- 
cies infinitum,  creating  another  at  the  end  of  six  months, 
and  making  a  new  appointment?  Senators,  there  is  no 
unbroken  current  of  decision  to  support  any  such  assump- 
tion, and  here  I  leave  it. 

I  ask  the  attention  of  Senators  now  to  the  act  of  1863, 
which  affirms  "the  absolute  control  of  the  Legislative  de- 
partment over  the  whole  question  of  removal  and  appoint- 
ments, except  the  express  provisions  of  the  Constitution, 
which  Congress  cannot  take  away,  that  the  President  shall 
fill  vacancies  which  rnay  happen  during  the  recess  of  the 
Senate  by  limited  commission,  to  expire  at  the  end  of  such 
commission. 

Mr.  BINGHAM  read  the  act  of  1863,  and  said:— Senators, 
what  man  can  read  the  statute  without  being  iorced  to  the 
conclusion  that  the  Legislature  thereby  reatfirmed  the 
power  that  they  had  affirmed  in  1867— the  power  that  they 
had  affirmed  in  1795,  to  control  and  regulate  by  the  law 
this  asserted  unlimited  power  of  the  Executive  over  ap- 
pointments or  removals  either.  Why  look  at  the  statute  if 
it  be  permitted  to  choose  at  large  from  the  body  of  the  com- 
munitv  to  fill  temporarily  these  vacancies?  Not  at  all.  It  is 
restricted  by  the  very  terms  of  the  statute  to  the  heads  of 
departments,  or  to  such  inferior  officers  of  the  several  de- 
partments as  are  by  law  subject  to  his  own  appointment, 
and  by  that  act  he  can  appoint  no  other  human  being ;  and 
yet  gentlemen  stand  here  and  say,  the  acts  of  1789  and 
1795  are  not  repealed,  when  ithey  read  authority  them- 
selves to  show  that  when  two  statutes  are  altogether  irre- 
concilable, the  last  must  control.  For  the  purpose  of  my 
argument  it  is  not  needful  that  I  should  rest  upon  the  re- 
peal of  the  act  of  1795  any  further,  more  than  it  relates  to 
the  vacancies  which  arise  from  the  causes  enumerated  in 
the  act  of  1783. 

It  is  a  reassertion  of  the  power  of  the  Legislature  to 
control  this  whole  question,  and  that  is  the  unbroken  cur- 
rent of  decision  from  the  first  Congress  to  this  day,  that 
the  President  can  exercise  no  control  over  this  question, 
exc.  pt  by  authority  of  law.  and  subject  to  the  express  re- 
quirement of  law.  This  brings  rac  then.  Senators,  to  the 
act  of  1867,  for  the  purpose  of  completing  this  argument 
upon  this  question,  as  to  the  limitation  imposed  by  law 
upon  the  President  of  the  United  States,  touching  this 
matter  of  the  appointment  and  removal  of  heads  of  de- 
partments, and  of  all  other  officers  whose  appointment  is 
under  the  Constitution  aud  laws,  by  and  with  the  advice 
and  consent  of  the  Senate, 

Mv  chief  object  In  referring  again  this  morning  to  show 
to  the  Senate  what  I  am  sure  must  have  occurred  to  them 
already,  and  rather  to  perfect  my  own  argument  than  to 
suggest  any  new  points  to  them  at  this  very  rule  of  in- 
terpretation by  every  letter  and  word  read  in  the  pro- 
gress of  these  arguments  on  behalf  of  the  President  by 
his  counsel.  The  act  of  1867,  by  necessary  implication,  be- 
yond the  shadow  of  a  doubt,  repeals  the  acts  of  1789  and 
1795,  and  leaves  the  President  of  the  United  States  subject 
to  the  requirement  of  the  law  as  to  all  that  class  of 
officials. 

Mr.  Bingham  read  the  act  of  1789,  and  the  Tenure  of 
Office  bill,  and  said,  what  becomes  of  this  graut  of  power 
in  the  act  of  1789  to  the  President  to  remove?  What  be- 
comes of  this  grant  of  power,  in  the  act  of  1795,  to  make 
temporary  appointments  for  six  months? 

Mr.  BINGHAM  went  on  to  arguo  at  great  length,  sup- 
porting his  argument  on  the  Constitution  and  on  the  sta- 
tute of  1867,  that  the  meaning  of  tho  clause  in  the  Tenure 
of  Olfice  act,  by  which  tho  Secretaries  were  to  hold 


their  offices  during  the  term  of  the  President  bv  whom 
they  were  appointed,  was,  that  they  should  hold  their 
offices  during  the  term  for  which  Mr.  Lincoln  was  elected, 
and  that  if  a  President  should  happen  to  be  elected  for 
two,  or  three,  or  four  successive  terms,  the  law  would  ope- 
rate in  giving  the  offices  to  the  Secretaries  until  the  expf. 
ration  of  the  term  of  the  President. 

On  this  latter  point,  he  said.  I  read  the  law  literally  as  it 
is.  The  Secretaries  are  to  hold  their  offices  during  the  en- 
tire term,  if  it  should  be  eight  years,  or  twelve  years  or  si* 
teen  years,  of  the  President  by  whom  they  were  appointed. 
That  i3  my  position  in  regard  to  the  appointment.  There 
is  no  person  who  has  a  term  but  the  President,  elected 
by  the  people,  and  there  is  no  nerson,  therefore,  whose  ap- 
pointment can  by  any  possibility  be  within  the  provision 
of  the  proviso  in  the  Tenure  of  Office  act  but  such  a  Presi- 
dent. If  Mr.  Lincoln  had  lived  he  could  not  have  availed 
himself  of  the  act  of 1789  or  of  1795,  to  remove  a  single  head 
of  a  department  appointed  by  himself  at  any  time  during 
the  term. 

I  do  not  care  how  often  his  term  was  renewed,  it  was 
still  the  term,  and  answered  to  the  statute,  and  he  was 
still  the  President  by  whom  those  officers  were  appointed. 
When  his  term  expired,  whether  it  was  his  first,  second, 
third  or  fourth  term,  the  proviso  then  took  effect  accord- 
ing to  its  express  language,  and  the  offices  became  vacant 
one  month  after  the  expiration  of  that  term ;  but  that  term 
never  does  expire  until  the  end  of  the  time  for  which  the 
President  was  elected. 

What  else  is  there  about  this  matter?  Counsel  for  tho 
defense  argued  here,  and  have  put  in  the  answer  of  the 
President,  that  the  Tenure  of  Office  act  is  unconstitutional 
and  void.  They  talked  for  hours,  in  order  to  convince  the 
Senate  that  no  man  can  be  guilty  of  crime— for  the  viola- 
tion  of  an  unconstitutional  act— because  it  was  no  law 
which  was  violated.  But  why  all  this  effort  to  prove  the 
Tenure  of  Office  act  to  be  unconstitutional,  if,  after  all,  it 
did  not  embrace  Mr.  Stanton;  if.  after  all,  there  was  no 
violation  of  this  provision ;  if,  after  all  it  was  no  crime  for 
the  President  to  make  an  ad  interim  appointment ;  if, 
after  all,  the  acts  of  1789  and  of  1795  remained  in  full  force? 
Senators,  I  have  no  patience  to  pursue  an  argument  of  this 
sort. 

The  position  assumed  is  utterly  inexcusable,  and  utterly 
indefensible.  I  ask  you  Sen&t  >:  s,  to  consider  also,  whether 
the  counsel  for  the  President  •  re  not  too  fast  in  saying, 
that  even  admitting  that  the  S  vrctary  of  War  had  ceased 
to  be  entitled  to  the  office,  anu  ,v  as  not  to  be  protected  iu 
it,  under  the  operation  of  the  Tenure  of  Office  act,  the 
President,  nevertheless,  must  go  acquit  of  the  conspiracy 
into  which  he  had  entered,  and  must  go  acquit  of  issuing 
the  letter  of  authority  to  Thomas,  in  direct  violation  of 
the  sixth  section  of  the  act. 

The  Senate  will  recollect  the  language  of  the  counsel  of 
the  President  (Mr.  Stanbery)  to  the  effect  that  this  act  was 
odious,  offensive  and  unconstitutional,  and  that  it  at- 
tempted to  impose  penalties  on  the  Executive  for  dis- 
charging Executive  functions,  and  made  it  a  crime  and 
misdemeanor  for  him  to  exercise  his  undoubted  discre- 
tionary power  under  the  Constitution  as  claimed  in  his 
answer.  He  affirmed  here,  with  emphasis,  that  the  fifth 
section  of  the  act  makes  it  a  crime  to  every  man  who  par- 
ticipates with  the  President  voluntarily  in  the  breach  of 
the  law,  and  makes  it  a  high  misdemeanor  for  any  person 
to  accept  any  appointment  under  such  circumstances. 

I  do  not  understand,  Senators,  why  this  line  of  argument 
was  entered  upon,  if  my  friend  from  Ohio  was  right  in 
coming  to  the  conclusion  that  there  was  nothing  in  the 
conspiracy,  and  that  there  was  nothing  in  issuing  the  let- 
ter or  authority  in  violation  of  the  express  provisions  of 
the  law. 

Mr.  Bingham  alluded  to  a  remark  made  by  Mr.  Nelson, 
to  the  effect  that  it  was  his  opinion,  and  was  also  the 
opinion  of  the  President,  that  the  House  of  Representa- 
tives, as  now  organized,  had  no  power  under  the  Constitu- 
tion to  impeach  him,  and  that  the  Senate  of  the  United 
States,  as  now  organized,  had  no  power  under  the  Consti- 
tution to  to  try  him  on  impeachment. 

We  are  very  thankful,  continued  Mr.  Bingham,  that  the 
President  of  his  grace  permits  the  Senate  to  sit  quietly  to 
deliberate  cn  this  question  presented  by  the  articles  of  im- 
peachment by  the  people's  representatives. 

But  I  ask  Senators  to  coneider  whether  the  President,  at 
least,  is  not  notifying  us  through  his  counsel— for  I  observed 
that  counsel  did  not  intimate  that  the  President  was  will- 
ing to  abide  the  judgment  of  the  Senate,  but  only  that  he 
was  willing  to  wait  the  trial— of  what  we  may  expect,  and 
whether  he  is  not  playing  tho  same  role  which  he  did  play, 
when  he  availed  himself  of  the  provisions  of  the  Tenure  of 
Office  act  to  suspend  E.  M.  Stanton  from  office,  and  to  ap- 
point a  Secretary  ad  interim,  and  afterwards,  when  the 
Senate  did  not  concur  in  the  suspension  of  Mr.  Stanton, 
refused  to  recognize  tho  binding  force  of  the  Tenure  of 
Olfice  act. 

I  think  it  would  have  been  well  for  tho  President  of 
the  I'nited  States  when  he  was  informing  us  of  his  opin- 
ion, through  his  learned  counsel,  to  have  gone  a  step  fur- 
ther and  informed  us  whether  he  will  abide  the  judgment 
of  the  Senate. 

Mr.  Bingham  also •  referred  to  a  remark  made  by  Mr. 
Curtis  iu  sustaining  his  argument,  to  the  effect  that  the 
letter  of  authority  to  General  Thomas  could  not  be  strictly 
called  a  military  order;  but  that  the  habitual  custom  of 
the  officers  of  the  army  to  obey  all  the  orders  of  their  su- 
perior officers  gave  it,  in  some  Bense,  tho  force  of  a  military 
order.  In  that  connection,  Mr.  Bingham  said:— It  would 
not  surprise  me,  Senators,  at  all,  if  the  President 
were  to  issuo  an  order  to-morrow,  to  his  Adjutant- 
General  to  disperse  the  Senate,  after  his  sending  here 
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such  an  utterance,  by  the  lips  of  hi8  counsel,  that  the 
Senate  has  no  constitutional  right  to  try  him,  by  rea- 
son of  the  absence  of  twenty  Senators,  excluded  by  the 
Kon  of  this  bodv,  elected  by  ten  States  and  entitled  to 
representation  on  this  floor.  That  is  a  question  which  the 
President  of  the  United  States  has  no  more  right  to  decide 
or  to  meddle  with  than  has  the  Czar  of  Russia,  and  it  is  a 
piece  of  arrogance  and  impudence  tor  the  President  of 
the  United  States  to  send  to  the  Senate  a  message  tliat  it 
is  not  constitutional  according  to  the  Constitution,  and 


authority  on  the  Constitution  ever  ruled  that  the  law  waa 
unconstitutional? 

I  admit  that  no  such  law  a?  that  should  be  on  your 
statute-books  of  general  application  and  operation,  except 
in  the  day  of  national  peril,  and  that  was  a  day  of  national 
peril.  There  was  sedition  in  the  land.  The  k  rench  Minis- 
ter was  abroad  all  through  the  republic,  everywhere  at- 
tempting to  stir  up  the  people  to  enter  into  combinations 
abroad,  hurtful  and  dangerous  to  the  security  of  the  re- 
public 


But  I  pass  from  that.    The  gentleman  (Mr. 


,  t0  decide  for  ituelf  the  qualifications  I  Lvarts)  referred  to  Mr.  Jefferson  coming  into  power  and 

1  "when  it  is  the  express    exhibiting  his  hostility  to  the  Sedition  act  of  1798.   But  he 


and  elections  of  its  own  members, 

lauguage  of  the  Constitution  that  the  Houses  of  Congress 
shall  have  that  power,  and  no  man  on  earth  should  chal- 

li^JiilL'  it 

I  trust,  Senators,  that  to  that  utterance  of  the  President, 
which  i«.  substantially,  that  yon  shall  suspend  judgment 
in  the  matter,  and  defer  to  his  will  until  it  shall  suit  his 
convenience  to  inquire  in  the  courts  as  to  the  rights  ot  the 
people  to  have  their  laws  executed,  the  Senate  will  return, 
by  its  judgment  in  this  matter,  an  answer  of  tnc  grand 
heroic  spirit  of  that  which  the  Deputies  of  the  French  na- 
tion returned  in  1789  to  King  Lous  XV  I,  when  he  sent  his 
order  that  thev  should  disperse,  and  when,  on  that  occa- 
sion, the  illustrious  President,  rising  m  his  place,  was 
hailed  bv  the  kiug's  usher  with  the  question:-  Did 
you  not" hear  the  king's  order?"  f  Yes,  sir,"  replied 
the  President,  and  he  immediately  turned  to  the  Deputies 
and  said  1  adjourn  the  Assembly  until  it  has  deliberated 
npon  the  matter.  "Is  that  your  answer  ?"  said  the  usher. 
*  Yes  sir,"  and  he  immediately  followed  it  with  the  further 
words,  "  It  appears  to  me  that  the  assembled  nation  can- 
not receive  an  order,"  and  this  was  followed  by  the  words 
of  the  great  tribune  of  the  people,  Mil  abeau,  addressing  the 
king's  usher  and  saying,  M  Go  back  to  those  who  sent  you, 
and  tell  them  that  bayonets  have  no  power  over  the  will 
of  the  nation."  That  sir,  continued  Mr.  Bingham  address- 
ing himself  to  the  President's  counsel,  is  our  answer  to  the 
arrogant  words  of  your  client.  I  have  said,  Senators,  all 
that  I  have  occasion  to  say  touching  the  first  eight  articles 
preferred  against  the  President,  as  to  his  having  issued  this 
order  of  removal  unlawfully,  and  having  issued  this  letter 
Of  authority  unlawfully.     _     .,    ,  L 

It  w  as  necessary  that  the  President  should  take  another 
step  in  his  guilty  march,  and  he  proceeded  very  cautiously, 
as  conspirators  always  do,  in  the  experiment  of  corrupting 
the  conscience  and  staining  the  honor  of  a  gallant  soldier, 
who  was  in  command  of  the  military  forces  in  the  district. 
He  had  an  interview  with  him  the  day  after  lie  issued  this 
letter  of  authority.  In  that  interview  he  says  to  him:— 
**6ir,  this  act  of  1867  making  appropriations  for  the  army, 
which  requires  all  military  orders  to  pass  through  the 
General  ot  the  Army,  aud  which  requires  also  that  any  vio- 
lation of  its  provisions  shall  be  a  high  misdemeanor  in 
office,  is  an  unconstitutional  law,  and  is  not  within  the 
purview  of  your  commission." 

It  was  simply  a  suggestion  to  the  General  that  his  com- 
mander-iu  chief  would  stand  by  him  in  violating  the  law 
of  the  land.  It  was  a  suggestion  to  him  that  it  would  be  a 
very  great  accommodation  to  the  President  if  the  com- 
mandant of  the  forces  of  the  District  would  receive  his 
orders  directly  from  the  President,  and  not  from  the 
General  of  the  army.  It  was  a  confession,  Senators,  in- 
directly to  be  sure,  "that  confession,  however,  whicti  al- 
wavB  syllables  itseif  in  the  confession  of  the  guilty,  when 
guilty  speaks  at  all"— that  General  Grant,  the  hero  ot  the 
century,  who  led  your  battalions  to  victory  on  a  hundred 
stricken  fields,  having  vindicated  the  supremacy  of  the 
law  by  wager  of  battle,  would  surely  here  in  the  capital 
be  faithful  to  the  obligations  and  requirements  of  law,  and 
refuse  to  strike  hands  with  him. 

Mi  re  th  in  that,  he  has  put  it  in  writing  to  this  effect:— 
**You  knew,  General  Grant,  that  my  object  and  purpose 
was  to  violate  and  defy  the  law,  and  you  accepted  the 
office  of  Secretary  of  \V  ar  ad  interim  in  order  to  circum- 
vent me."  That  is  his  language  in  his  letter  to  General 
Grant  of  the  10th  of  February ;  and  yet  gentlemen  say 
that  this  is  a  miserable  accusation.  Is  it?  It  is  so  mise- 
rable an  accusation,  sirs,  that  in  any  other  country  than 
this,  where  the  laws  are  enforced  rigidly,  it  would  have 
cost  an  executive  or  a  military  officer  his  head  to  suggest 
to  any  subordinate  that  he  should  violate  a  law,  aud  a 
penal  law  at  that,  touching  the  movements  of  troops  and 
military  orders,  and  so  plain  that  no  mortal  man  could 
mistake  its  meaning.  1  say  no  more  on  that  point,  but  I 
leave  it  with  the  Senate. 

I  approach  article  ten,  about  which  a  good  deal  has  been 
said,  both  by  the  opening  counsel  and  the  concluding 
counsel.  The  President  is,  in  that  rtrticle  charged  with  an 
indictable  offense,  in  this,  that  in  the  District  of  Columbia, 
he  uttered  seditious  words— I  am  stating  the  substance  and 
legal  effect  of  the  charge— intending  to  excite  the  people  to 
revolt  against  the  Thirty-ninth  Congress,  and  to  a  disre- 
gard of  its  legislation,  asserting  in  terms  that  it  was  not  a 
Congress,  that  it  was  a  body  assuming  to  be  a  Congress, 
hanging  on  the  verge  of  the  government. 

He  is  charged  also  with  committing  acts  of  public  inde- 
cenci',  which,  as  I  showed  to  the  Senate  yesterday,  is,  at 
common  law,  an  indictable  misdemeanor,  showing  a  pur- 
pose on  his  part  to  violate  the  law  himself,  and  to  encour- 
age and  incite  others  to  violate  it  also.  In  other  words, 
his  language  was  the  language  of  sedition.  What  did  the 
counsel  for  the  President  say  about  it?  Thev  referred  to 
the  sedition  act  of  1798,  which  had  expired  by  its  own  limi- 
tation,  and  talked  about  its  bcin  ?  a  verv  odious  law.  I  do 
not  know  but  what  they  intimated  that  it  was  a  very  un" 
constitutional  law.  Pray  what  court  of  the  United  States 
ever  so  decided?  There  were  prosecutions  under  it,  and 
^hat  Court,  I  ask,  ever  bo  decided,  or  what  commanding 


had  no  sooner  got  into  power  than  he  re-enacted  that*  la  v 
as  to  every  officer  in  your  army,  and  it  stands  the  law  of 
the  republic,  unchallenged,  from  that  day  to  this. 

I  read  from  the  act  of  1806,  "any  officer  or  soldier  who 
shall  use  contemptuous  or  disrespectful  words  agaiust  the 
President  of  the  United  States,  against  the  Vice  President 
thereof,  against  the  0  ingress  of  the  United  States,  or 
against  the  Chief  Magi)trate  OT  Legislature  of  any  of  the 
United  States  in  whic.  he  may  be  quartered,  if  a  commis- 
sioned ollicer,  shall  be  cashiered  or  otherwise  punished  as 
a  court-martial  may  direct ;  and  if  a  non-commissioiud 
ollicer  or  soldier,  shall  sutler  such  punishment  as  may  be 
inflicted  upon  him  by  the  sentence  of  a  court-martial,  even 
unto  death."  The  gentleman  read  from  the  Constitution, 
in  the  hope,  I  suppose  to  show  that  it  was  utterly  impos- 
sible for  the  Congress  of  the  United  States  to  inflict  pains 
and  penalties  by  law  for  seditious  utterances,  either  by 
the  President  or  anybody  else. 

If  it  was  competent  for  Congress,  in  1806,  to  enact  that 
law,  it  was  equally  competent  for  the  Congress  of  1798  to 
enact  the  Sedition  law,  and  by  the  act  of  18U1  those  -e  di- 
tions utterances  made  in  the  District  of  Columbia  are  in- 
dictable as  misdemeanors,  whether  made  bv  the  President 
or  anybody  else,  and  especially  when  made  by  any 
officer  charged  with  the  execution  of  the  laws, 
for,  as  I  read  yesterday,  the  refusal  by  an  officer  to  do  au 
act  required  by  the  law,  is,  at  common  law,  indictable. 
An  attempt  on  the  part  of  such  ollicer  to  procure  others  to 
violate  a  law,  is  also  indictable;  and,  in  general,  seditions 
utterances  by  an  executive  officer  arc  always,  at  the  conj- 
mon  law,  indictable— such  as  inciting  the  people  to  resis- 
tance, inciting  an  officer  of  the  army  to  mutiny,  in  di  re- 
gard of  the  law ;  and  that  was  the  attempt,  and  that  is  the 
language  of  the  President. 

But,  -ay  counsel,  this  was  his  guaranteed  right  under  the 
Constitution.  The  freedom  of  Bpeech  is  not  to  be  restricted 
bv  a  law  of  Congress.  How  is  that  answered  bv  the  act  of 
1806,  which  subjects  every  soldier  and  every  officer  in  your 
army  to  court-martial  for  using  disrespectful  language  of 
the  President,  of  Congress,  or  his  superior  officer?  The 
freedom  of  speech  guaranteed  by  the  Constitution  to  all 
the  people  ot  the  United  States,  and  to  be  protected  from 
any  unjust  restraint,  is  that  freedom  of  speech  which  re- 
spects first  the  rights  of  the  nation  itself,  which  respects 
next  the  supremacy  of  the  nation's  laws,  and  which  finally 
respects  the  rights  of  every  citizen  of  the  Republic. 

I  believe,  too,  in  that  freedom  of  speech ;  that  is,  the  free- 
dom of  speech  to  which  the  learned  gentleman  from  New 
York  referred  when  he  quoted  the  words  of  Milton,  saying 
'Give  me  the  liberty  to  know,  to  argue  and  to  utter  f  reel' a 
according  to  conscience— above  all  liberties."  That  is  the 
liberty  which  respects  the  rights  of  the  nation  and  the 
rights  of  individuals.  It  is  called  that  virtuous  liberty, 
"a  day,  an  hour  of  which  is  worth  a  whole  eternity  of 
bondage.1.'  That  is  your  American  constitutional  liberty, 
the  liberty  in  defense  of  which  the  noolest  and  the  best  of 
our  race— men  of  whom  the  world  was  not  worth  v— 
suffered  hunger  and  thirst,  cold  and  nakednness,  the  jeer 
of  hate,  the  frown  of  power,  the  gloom  of  the  dungeon, 
the  torture  of  the  wheel,  the  agony  of  the  faggott,  the  ig- 
nominy of  the  scaffold  and  the  cross,  aud  by  their  living 
and  their  dying  glorified  human  nature,  and  attested  i;s 
claim  to  immortality ;  and  I  stand.  Senators,  for  that  li- 
berty. But  I  stand  against  that  sedition  which  would  dis- 
turb the  peace  of  nations,  and  disturb  the  repose  of  men 
even  in  their  graves. 

There  is,  Senators,  but  one  other  point  in  this  accusation 
which  I  deem  it  my  duty  to  discuss  further;  that  is  the 
eleventh  article,  which  alleges  specifically  the  attempt, 
not  the  accomplishment  of  the  acts,  and  which  rests  on  all 
the  evidence  which  applies  to  all  tho  other  articles  pre- 
ferred against  this  accused  and  guilty  man.  It  charges 
the  attempt,  by  advice,  to  incite  the  people  to  re- 
sistance against  their  own  Congress  and  its  laws, 
by  declaring  that  it  was  a  Congress  of  only 
a  oart  of  the  States;  the  attempt  to  prevent 
the  ratification  by  tho  Legislatures  of  several  States  of 
the  fourteenth  article  of  amendment  proposed  by  the 
Thirty-ninth  Congress,  on  the  same  ground  that  it  waa 
not  the  Congress  of  the  nation,  and  had  no  power  to  pro- 
pose an  article  of  amendment  to  the  Constitution;  the  po- 
sition  asserted  by  the  President  in  his  message  to  Con- 
gress, and  reasserted  in  his  speech  ;  the  attempt  to  prevent 
the  execution  of  the  Tenure  of  Ollice  act;  the  attempt  to 
prevent  the  execution  of  the  act  m  iking  appropriate  >ns 
for  the  army,  aud  the  attempt  to  dolcat  the  operation  and 
execution  of  the  act  for  the  better  aud  more  efficient  go- 
vernment of  the  Rebel  States. 

The  gentleman  from  Ohio  (Mr.  Groesbeck)  asserted  that 
the  evidence  which  was  introduced  to  support  this  but 
averment  in  the  eleventh  article,  was  evidence  of  an  act 
done  by  the  President  six  mouths  or  more  before  the  law 
was  passed.  The  gentleman  was  entirely  right  in  his 
dates,  but  he  was  altogether  wrong  in  hfi  conclusions. 
We  introduced  the  telegram  to  Governor  Parsous  for  no 
such  purpose.  We  introduced  it  in  order  to  sustain  that 
averment  of  tho  eleventh  article,  whicii  charges  an  at- 
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tempt  to  defeat  the  ratification  of  the  fourteenth  article  or 
amendment— an  amendment  eseential  to  the  future  safety 
of  the  Republic  by  the  judgment  of  twenty-five  millions  of 
men,  who  have  bo  solemnly  declared  by  its  ratification  in 
twenty-three  organized  States  of  the  Union.  This  four- 
teenth article  or  amendment  was  passed  in  June,  1866,  by 
the  Thirty-ninth  Congress. 

After  it  had  been  paired,  and  after  it  was  ratified,  even 
by  some  of  the  States,  the  President  sent  this  telegram  to 
Governor  Parsons:— 

"United  States  Military  Telegraph,  Executive 
Ofeioe,  Washington,  January  17.  1867.— What  possible 
good  can  be  obtained  by  reconsidering  the  Constitutional 
amendment;  I  know  of  none  in  the  present  posture  of 
affairs,  and  I  do  not  believe  the  people  of  the  whole  coun- 
try will  sustain  any  set  of  individuals  in  an  attempt  to 
change  by  enabling  acts  or  otherwise?" 

Auv  set  of  individuals ;  not  the  Congress,  but  simply  a 
mob,  a  tet  of  individuals.  Is  that  the  language  of  an 
honest  man,  or  the  language  of  a  conspirator? 

"I  believe,  on  the  contrary,  that  they  will  eventually  up- 
bold  all  who  have  patriotism  and  courage  to  stand  by  the 
Constitution,  and  who  place  their  confidence  in  the  peo- 
ple. There  should  be  no  faltering  on  the  part  of  those  who 
are  honest  in  their  determination  to  sustain  the  several 
co-ordinate  departments  of  the  government,  in  accordance 
with  its  original  design.  "ANDREW  JOHNSON." 

Now  wnat  is  all  that,  coupled  with  his  message  to  Con- 
gress and  coupled  with  his  utterances?  What  is  all  that  but 
a  confirmation  on  the  part  of  the  President  that  these 
Rebel  States,  lately  in  insurrection,  hold,  after  all,  a  power 
over  the  people  of  the  organized  States  of  the  Union,  to  the 
extent  that  the  people  can  neither  legislate  for  the  govern- 
ment of  those  disordered  communities  nor  amend  their 
own  Constitution  even  for  the  government  and  protection 
of  themselves? 

If  it  does  not  mean  that  it  means  nothing.  It  is  an  at- 
tempt, in  the  language  of  the  learned  gentleman  from 
New  Yark  (Mr.  Evans),  who  appears  to-day  as  the  able 
advocate  of  the  President  at  this  bar— it  is  an  attempt  on 
the  part  of  the  President  to  revive  an  expiring  rebellion, 
the  Lost  Cause.  It  is  an  utterance  of  his  to  the  effect  that, 
unless  the  ten  States  lately  in  insurrection,  or  the  eleven 
States,  if  you  please,  choose  to  assent  to  it,  the  people  of 
the  organized  btates  cannot  amend  their  constitution,  and 
the  President  calls  upon  them  to  rally  to  the  standard  and 
to  support  the  co-ordinate  departments  of  the  government 
asainst  those  encroachments  of  "a  set  of  individuals  on  the 
rights  of  the  people." 

Air.  Bingham  read  to  tho  Senate  the  text  of  the  four- 
teenth article  of  the  amendment,  and  then  proceeded:— 
That  is  the  article  which  the  people  desired  to  adopt,  and 
which  the  President  by  co-operation  and  combination 
with  those  latelv  in  rebellion  seeks  to  defeat.  What  right 
had  he  to  meddle  with  it?  The  gentleman  undertook  to 
draw  a  distiuction  between  Andrew  Johnson  the  citizen, 
and  Andrew  Johnson  the  President.  I  thought  at  the  time 
that  I  could  see  some  significance  in  it.  It  was  a  little  hard 
for  them  to  stand  here  to  advocate  the  right  of  the  Presi- 
dent under  his  sworn  obligations  to  take  care  the  laws  be 
faithfully  executed,  to  make  these  utterances,  and  to  ex- 
cuse him,  as  President,  for  them. 

It  was  a  much  more  easy  matter  apparently  to  excuse 
hnn  as  a  private  citizen,  than  Andrew  Johnson,  for  saying 
that  the  people  were  without  a  Congress,  and  that  being 
without  a  Congress  all  legislation  was  void,  and,  of  course, 
.  not  to  be  enforcod  except  so  far  as  ihe  saw  fit  to  approve  or 
enforce  it;  that  even  Congress  had  no  right  to  propose  this 

•  article  of  amendment  as  essential  to  the  future  life  of  the 
republic.  What  was  this  at  last  but  saying  that  rebellion 
worked  no  loss  of  political  rights?  What  was  it  but  say- 
ing thatfby  acts  of  secession  and  rebellion,  if  one-fourth  of 
all  the  States  persistently  refuse  to  elect  members  of  Con- 
gress, they  may  deprive  the  people  at  large  of  the  power 
to  propose  amendments  to  their  Constitution? 

No  utterances  more  offensive  than  these  were  ever  made 
by  the  Executive  officer  of  this  country  or  of  any  other 
country .  They  are  understood  by  the  common  plain  peo- 
ple as  the  utterances  in  aid  of  a  suppressed  rebellion,  of  a 
lost  cause,  of  hostility  to  the  amendment— and  why?  Be- 
cause, among  other  things,  it  made  slavery  forever  impos- 
sible in  the  land.  Because,  among  other  things,  it  made 
repudiation  of  the  plighted  faith  of  this  nation,  either  to 
its  living  or  to  its  dead  defenders,  forever  impossible  in  tho 
land.  Because,  by  it*  very  provisions,  it  makes  the  pav- 
ment  of  any  debt  or  liability  in  aid  of  the  Rebellion,  either 
i  by  States  or  by  Congressional  legislation,  forever  impossi- 
ble in  the  land.    Bo'eaur-e  it   makes  compensation  for 

•  slaves  forever  impossible  in  the  land,  either  by  Congres- 
.  sional  enactment  or  by  State  legi-lation. 

Is  that  the  secret  of  the  hostility?   If  not,  what  is  it? 
"What  is  it  but  aiinplv  a  declaratiou  that  you  have  no  Con- 
gress and  have  no  right  to  amend  your  Constitution ;  that 
.  your  nation  is  broken  up  and  destroyed  ?    The  President's 
,  immediate  adviser  and  counsellor,  Mr.  Nelson,  took  she 
i  same  ground  in  this  presence,  only  he  attempted  to  qualify 

•  it  by  saying  that  you  may  have  power  of  ordinary  tegisla- 
.ti  >n  and  yet  have  no  power  of  impeachment,  and  he  gave 
us  notice  in  advance  that  that  was  the  President's  opinion, 

"  tnatyou  have  no  right  to  pronounce  judgment  uuless  you 
.pronounce  judgment  and  acquit.  As  I  said  before,  Sena- 
tors, all  the  facts  in  the  case  support  the  averment  of  the 

•  eleventh  article  of  impeachment. 

1  do  not  propose  to  review  the  facts.  I  have  already  re- 
ferred to  them  at  sufficient  length.  I  only  ask  the  Senate 
to  recollect,  when  it  comes  to  deliberate,  that  there  are 
several  averments  in  the  eleventh  article  of  these  attempts 
■  to  violate  the  law.  which  arc,  by  the  act  of  1801,  indict- 
able in  the  District  that  those  offenses  were  committed 


within,  and  that  the  averments  are  divisible.  You  may 
find  him  guilty  of  one  of  the  averments  in  the  eleventh, 
article,  and  not  guilty  of  another.  If  you  hold  it  to  be  a 
crime  for  the  President  to  attempt  to  prevent  the  execution 
of  a  law  of  Congress  by  combination  or  conspiracy,  with 
or  without  force— with  or  without  intimidation— you  must, 
under  the  eleventh  article,  find  this  man  guilty  of  having 
entered  into  such  combination  to  prevent  the  execution  oi 
the  Tenure  of  Cilice  act,  and  especially  to  prevent  the  Se- 
cretary of  War  from  resuming  the  functions  of  his  office. 

It  is  no  matter  whether  Secretary  Stanton  was  withtn 
the  act  or  without  the  act.  It  was  decided  by  the  legisla- 
tive department  of  the  government,  the  Congress  of  the 
United  States,  and  its  decision,  under  the  law.  should  have? 
controlled  the  President.  The  law  was  mandatory.  I£ 
commanded  the  Secretary  in  the  decision  of  the  Senate, 
and  a  notice  given  to  him  forthwith  to  resume  the  func- 
tions of  his  ouice,  and  for  disobedience  to  its  command, 
after  such  judgment  of  the  Senate,  and  after  such  notice, 
the  Secretary  would  himself  have  been  liable  to  impeachr 
ment. 

This  fact  being  established  and  confessed,  how  is  the 
Senate  to  get  away  from  it,  when  the  President  himself 
puts  in  writing  and  confesses,  on  the  10th  of  April,  1868, 
that  as  early  as  the  12th  July,  1867,  it  was  his  purpose  to 
prevent  Edwin  M.  Stanton  from  resuming  the  functions  of 
that  office.  It  was  his  purpose,  therefore,  as  alleged  in  the 
eleventh  article,  to  pervert,,  if  he  could,  the  execution  of 
the  law. 

Senators,  I  can  have  no  further  words  on  the  subject.  It 
is  useless  for  me  to  exhaust  my  strength  by  further  argu- 
mentation. I  assume,  from  all  that  I  have  said  on  the  sub- 
ject, that  I  have  made  it  dear  to  the  comprehension  of 
every  Senator,  and  to  the  entire  satisfaction  of  every 
Senator,  that  the  substantial  averments  in  the  various 
articles  presented  by  the  House  of  Representatives  against 
the  President  are  established  b3'  the  proof,  and  are  sub"* 
stantially  confessed  bv  the  answer  of  the  President  hin> 
self,  in  this,  that  the  President  did  issue  his  order  for  the 
removal  of  the  Secretary  of  War  during  the 
session  of  the  Senate,  in  violation  of  the  provi- 
siou  of  the  act  of  March  2,  1867,  regulating 
the  tenure  of  civil  offices,  and  with  the  intent  to  violate 
it.  which  intent  the  law  implies,  and  which  intent  the 
President  expressly  confesses :  that  his  guilt  is  further  es- 
tablished in  this,  that  he  did  issue  his  letter  of  authority 
to  General  Thomas  in  violation  of  the  Tenure  of  Office 
act,  with  the  intent,  as  declared  by  himself,  to  prevent  the 
Secretary  of  War  to  resume  the  functions  of  his  office; 
that  he  is  guilty  further  in  this,  that  he  did  unlawfully 
conspire  w  ith  Lorenzo  Thomas,  as  charged  in  the  fourth, 
filth,  sixth  and  seventh  articles,  with  or  without  force, 
with  or  without  intimidations,  to  prevent  and  hinder  the 
Secretary  of  War  from  holding  his  office,  in 
direct  violation  of  the  terras  of  the  Tenure  of 
Ollice  act.  That  he  is  guilty,  further,  in  this,  that 
he  did  attempt  to  induce  General  Emory  to  violate  the  act 
making  appropriations  for  the  Bupport  of  the  aruiv,  a 
violation  of  which,  is  by  the  second  section,  declared  a  high 
misdemeanor  in  office;  that  he  is  guilty  further  in  this 
that  by  his  indecorous  and  scandalous  harrangues  he  was 
guilty  of  great  public  indecency  and  of  an  attempt  to 
bring  the  Congress  of  the  United  States  into  contempt,  and 
to  incite  the  people  to  sedition  and  anarchy ;  that  he  is 

fuilty  in  this,  that  by  denying  the  constitutionality  of  the 
'hirty-ninth  Congress,  and  by  the  acts  before  referred  to, 
he  did  assume  to  himself  the  prerogative  of  di9* 
pensing  with  the  laws  and  of  suspending  then* 
execution  at  his  pleasure  until  such  time  as  might 
suit  his  own  convenience  to  test  the  question 
of  their  validity,  or  to  ascertain  the  true  construction  of 
the  Constitution  in  the  courts  of  the  United  States;  and 
that  by  conspiring  with  those  lately  in  insurrection  he  did 
further  attempt  to  prevent  the  ratification  of  the  fourteenth 
article  of  the  amendment  to  the  Constitution,  and  that  by 
all  these  several  acts  he  did  attempt  to  prevent  the  execi*- 
tion  of  the  Tenure  of  Office  act,  the  execution  of  the  Armv 
Aporopriation  bill,  and  the  execution  of  the  act  for  the 
efficient  government  of  the  Rebel  States. 

These  facts  being  thus  established,  will  not  only  enforce 
conviction  on  the  mind  of  the  Senate,  but  will,  in  my 
judgment,  enforce  conviction  on  the  mind  of  the  greater 
part  of  the  people  of  this  country.  Nothing  remains, 
benators,  for  me  to  consider  further  in  this  transaction- 
but  the  confession  and  attempted  avoidance  of  the 
President,  as  made  in  his  answer.  It  is  onlv  needful 
for  me  to  remind  the  Senate  that  the  President  claims, 
in  his  answer,  the  power  indefinitely  to  suspend  the 
heads  of  departments  during  the  session  of  the  Senate, 
without  its  advice  and  consent,  and  to  fill  the 
ollices  by  appointments  ad  interim;  that  he  claims  the 
right  to  interpret  the  Constitution  for  himself,  and  in  the 
exercise  of  that  right  to  pronounce  for  himself  on  the  va- 
lidity of  every  act  of  Congress  that  may  be  plauvd  upon 
the  statute  books,  and  that,  therefore,  in  the  exercise  of  his 
prerogative  as  the  Executive  of  the  United  States,  in  defi- 
ance of  your  law,  and  in  defiance  of  that  transcendent 
power  of  impeachment  vested  by  the  people  in  the  House 
of  Representatives  and  the  Senate,  may  suspend  the  laws 
and  dispense  with  their  execution  at  his  pleasure. 
That  is  the  position  of  the  President;  these  are  the  of- 
fenses with  which  he  stands  charged.  The  effect  of  tlio 
charge  against  the  President  is  usurpation  in  office,  sus- 
pension of  the  people's  laws,  dispensation  of  their  execu- 
tion here,  and  corruptly  and  purposely,  with  intent  to  vio- 
late them,  aud,  in  the  language  of  the  articles,  to  "hinder 
and  prevent  their  execution."  The  defense  set  up  is  that  of 
implied  judicial  power,  as  it  is  called  by  the  learned  coun- 
sel lor  the  President,  judicially  to  determine  fojj  himself 
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the  true  construction  of  the  Constitution,  and  judicially  to 
determine  for  himself  the  validity  of  all  your  laws. 

I  have  endeavored  to  show,  Senators,  that  this  assump- 
tion of  the  President  is  incompatible  with  every  provision 
Of  the  Constitution ;  that  it  is  at  war  with  all  the  tra- 
ditions of  the  republic;  that  it  is  in  direct  conflict  with 
the  cotemporaneous  and  continued  construction  of  the 
Constitution,  legislative,  executive  and  judicial.  I  hare 
endeavored,  also,  to  impress  you,  Senators,  with  my  own 
conviction,  that  thirs  assumption  of  the  President  to  inter- 
pret the  Constitution  and  laws  for  himself,  and  to  suspend 
the  execution  of  the  laws  at  his  pleasure,  is  an  assumption 
df  power  simply  to  set  aside  the  Constitution,  to  set  aside 
your  laws  and  to  annihilate  the  government  of  the  people. 

This  is  the  President's  crime,  that  he  has  assumed  this 
prerogative,  dangerous  to  the  people's  liberties,  violative 
of  hia  oath,  of  the  Constitution  and  of  the  laws.  I  have 
Also  endeavored  to  show  that  these  effenses,  as  presented 
in  the  articles,  are  impeachable.  Thev  are  declared  by  the 
law  of  the  land  to  be  high  crimes  and  misdemeanors,  in- 
dictable and  punishable  as  such;  yet  the  President  has  the 
audacit3',  in  his  answer— I  go  not  beyond  that  to  convict 
him— to  come  before  this  Senate  and  declare,  admitting 
all  the  charges  against  me  to  be  true,  admitting  that  "I 
did  suspend  the  execution  of  the  laws ;  that  I  did  enter 
into  conspiracy  with  intent  to  prevent  the  execution  of 
the  laws;  that  I  did  issue  a  letter  of  authority,  in  direct 
violation  of  the  law ;  nevertheless,  I  say  it  was  my  right  to 
do  so,  because,  by  force  of  the  Constitution  I  may  inter- 
pret the  Constitution  for  myself,  and  decide  upon  the 
validity  of  the  law,  aa  to  whether  it  conflicts  with  the 

Sower  conferred  upon  me  by  the  Constitution,  and,  if  it 
oes,  take  the  necessary  steps  to  test  its  validity  in  the 
courts  of  justice." 

I  have  endeavored  further  to  show,  Senators,  that  the 
Civil  tribunals  of  the  country  can  by  no  possibility  have 
any  power,  under  the  Constitution,  to  determine  any  such 
cauae  between  the  President  and  the  people.  I  do  not  pro- 
pose to  repeat  my  argument,  but  I  ask  Senators  to  consider 
that  if  the  courts  are  to  be  allowed  to  intervene  and 
to  decide,  in  the  first  instance,  any  question  of  the  sort 
between  the  people  and  an  accused  Pre.-ident,  it  would 
necessarily  result  that  the  courts  at  last,  acting  on  the 
Buggef  tion  of  the  President,  may  decide  everv  question  of 
impeachment  that  can  possibly  arise  by  reason  of  malfeas- 
ance of  the  President  in  office,  and  that  the  President  may 
defy  the  power  of  the  people  to  impeach  and  to  try  him  in 
the  Senate. 

The  Supreme  Court  cannot  decide  question?  of  that  sort 
for  the  Senate,  because  the  Constitution  declares  that  the 
Senate  shall  have  the  sole  power  to  try  all  impeachments, 
and  that  necessarily  includes  the  sole  power  to  decide 
every  question  of  law  and  of  fact,  finally  and  forever,  be- 
tween the  President  and  the  people. 

That  is  our  argument ;  that  is  the  position  which  we  as- 
Btime  here,  in  behalf  of  the  people,  before  the  Senate.  If 
We  arc  wrong,  and  if  after  all  you  can  cast  on  the  courts 
the  burden  which  the  Constitution  imposes  on  you,  and  on 
you  alone,  and  can  thereby  deprive  the  people  of  the 
power  of  removal  of  an  accused  and  guilty  President,  it  is 
tor  you  to  say.  We  do  not  entertain  for  a  moment  the  be- 
lief that  the  Senate  will  give  any  sort  of  countenance  to 
that  position  assumed  by  the  President  in  his  answer,  and 
and  which  at  last  constitutes  his  sole  defense. 

The  acts  charged,  Senators,  are  acts  of  usurpation  in 
office,  criminal  by  reason  of  the  Constitution  and  laws  of 
the  land,  and,  inasmuch  as  they  are  committed  bv  the 
Chief  Magistrate  of  the  nation,  they  are  the  more  danger- 
ous to  the  public  liberties.  The  people,  Senators,  have  de- 
clared in  words  too  plain  to  be  mistaken,  too  strong  to  he 
evaded  by  the  subtleties  of  false  logic,  that  the  Constitu- 
tion, ordained  for  themselves,  and  the  laws  enacted  by 
their  representatives  in  Congress  assembled,  shall  be 
obeyed,  shall  be  executed  or  enforced  bv  their  servant, 
the  President  of  the  United  States,  until  the  same  shall  be 
amended  or  repealed  in  the  mode  prescribed  by  them- 
selves. 

They  have  written  this  decree  of  theirs  all  over  this 
lanol,  in  the  tempest  aud  the  lire  of  battle.  When  twelve 
millions  of  men,  standing  within  the  limits  of  eleven  States 
of  the  Union,  entered  into  a  confederation  and  an  agree- 
ment against  the  supremacv  of  the  Constitution  and  the 
laws,  conspired  to  suspend  their  execution  and  annul  them 
within  the  territorial  limits  of  their  respective  States,  from 
ocean  to  ocean,  by  a  sublime  uprising,  the  people  stamped 
out  in  blood  the  atrocious  assumption  that  even  millions 
of  men  can  be  permitted,  even  through  State  organiza- 
tions, to  suspend  for  a  moment  the  supremacy  of  the  Con- 
etitution  and  the  laws,  or  the  execution  of  the  people's 
laws. 

Is  it  to  be  supposed  for  a  moment  that  this  great  and 
triumphant  people,  who  but  yesterday  wrote  this  decree 
of  theirs  all  over  this  land,  amid  the  flames  of  battle,  are 
now,  at  this  time  of  day,  tamely  to  submit  to  the  same 
assumption  of  power  in  the  hands  of  a  single  man,  and 
that  their  own  sworn  Executive?  Let  the  people  answer 
that  question,  as  they  surely  will  answer  it,  in  the  coming 
elections.  Is  it  not  in  vain.  I  ask  you,  Senators,  that  the 
people  have  thus  vindicated  by  battle  the  supremacy  of 
their  Constitution  and  law,  if,  after  all,  their  own  Presi- 
dent is  permitted  to  suspend  their  laws,  to  dispense  with 
their  execution  at  his  pleasure,  and  to  defy  the  power  of 
the  people  to  bring  him  to  trial  and  judgment  before  the 
ouly  tribunal  authorized  by  the  Constitution  to  try  him? 

That  i3  the  issue  which  is  presented  before  the  Senate 
for  decision  by  these  articles  of  impeachment.  B3-  such 
acts  of  usurpation  on  the  part  of  the  rulers  of  the  people 
the  peace  of  nations  is  broken,  as  it  is  only  by  obedience 
to  law  that  the  peace  of  nations  is  maintained  and  their 


existence  perpetuated.  The  seat  of  law  is  the  bosom  of 
God,  and  her  voice  the  harmony  of  the  world.  All  hiBtory 
is  but  philosophy  teaching  by  example ;  God  is  in  it,  ana 
through  it  teaches  to  men  and  nations  the  profoundest  les- 
sons that  they  learn." 

It  does  not  surprise  me,  Senators,  that  the  learned  coun» 
sel  for  the  accused  ask  fhe  Senate,  in  the  consideration  of 
this  question,  to  close  that  volume  of  instruction— not  to 
look  into  the  past— not  to  listen  to  its  voice.  Senators,  from 
that  day,  when  the  inscription  was  written  on  the  gravea 
of  the  heroes  of  Thermopylaje:— "Stranger,go  tell  the  La- 
cedemonians that  we  lie  here  in  obedience  to  their  laws," 
to  this  hour  no  profoundcr  lesson  has  come  down  to  11a 
than  this,  that  through  obedience  to  laws  comes  the 
strength  of  nations  and  the  safety  of  men. 

No  more  fatal  provision,  Senators,  ever  found  its  way 
into  the  constitutions  of  States  than  that  contended  for  in 
this  defense,  which  recognizes  the  right  of  a  single  des- 
perate man,  or  of  the  many,  to  discriminate  in  the  admin- 
istration of  justice  between  the  ruler  and  the  citizen— be- 
tween the  strong  and  the  weak. 

It  was  by  that  unjust  discrimination  that  Aristides 
was  banished,  because  he  was  just.  It  was  by  that  unjust 
discrimination  that  Socrates,  the  wonder  of  the  Pagan 
world,  was  doomed  to  drink  the  hemlock,  because  of  nis 
transcendant  virtues.  It  was  an  honorable  protest  against 
that  unjust  discrimination  that  the  great  Roman  Senator, 
the  father  of  his  country,  declared  that  the  force  of  law 
consisted  in  its  being  made  for  the  whole  community. 

Senators,  it  is  the  pride  and  boast  of  that  great  people, 
from  whom  we  are  descended,  as  it  is  the  pride  and  boast 
of  every  American,  that  the  law  is  the  supreme  power  of 
the  State,  and  is  for  the  protection  of  each  by  the  combined 
power  of  all.  By  the  Constitution  of  England  the  here- 
ditary monarch  is  no  more  ahove  the  law  than  the  hum- 
blest subject ;  and  by  the  Constitution  of  the  United  States 
the  President  is  no  more  above  the  law  than  the  poorest 
and  most  friendless  beggar  in  your  streets.  The  usurpa- 
tions of  Charles  I.  to  which  reference  has  been  made  by 
my  associate,  inflicted  untold  injuries  on  the  people  of 
England,  and  finally  cost  the  usurper  his  life. 

The  subsequent  usurpation  of  James  II— and  I  only  refer 
to  that,  Senators,  because  there  is  between  his  official  con- 
duct and  that  of  the  President  the  most  remarkable  par- 
allel that  I  have  ever  read  in  human  history— filled  the 
brain  and  heart  of  England  with  the  conviction  that  new 
securities  must  be  taken  to  restrain  the  prerogative  as- 
serted by  the  Crown  if  the  people  would  maintain  their 
ancient  Constitution  and  perpetuate  their  liberties. 

It  has  been  well  said  that  the  usurpation  of  James 
swept  away  the  solemn  ordinances  of  the  legislature.  Out 
of  that  usurpation  came  the  great  revolution  of  1688,  which 
resulted  in  the  dethronement  and  banishment  of  James, 
In  the  elevation  of  William  and  Mary,  in  the  immortal  de- 
claration of  rights,  of  which  it  is  well  said,  "it  is  the  germ 
of  the  law  which  gave  religious  freedom  to  the  dissenters; 
which  secured  the  independence  of  the  churches; 
which  limited  the  duration  of  Parliament;  which  is 
based  on  liberal  principles,  under  the  protection 
of  juries;  which  prohibited  the  slave  trade;  which 
abolished  the  sacramental  test ;  which  removed  the  Roman 
Catholic,  disabilities;  which  reformed  the  representative 
system,  and  of  every  good  law  which  has  been  passed 
during  one  hundred  and  sixty  years,  in  Englaud,  and  of 
every  good  law  which  may  hereafter,  in  the  course  of 
ages,  be  found  necessary  to  promote  the  public  weal  and 
to  satisfy  the  demand  of  public  opinion." 

Senators,  that  great  declaration  of  rights  records  these 
words  against  this  accused  King  of  England:— 

**  He  has  endeavored  to  subvert  the  liberties  of  the  coun- 
try in  this,  that  he  has  suspended  and  dispensed  with  the 
execution  of  the  laws ;  in  this,  that  he  has  issued  commis- 
sions under  the  great  seal,  contrary  to  the  laws ;  in  this, 
that  he  has  levied  money  for  the  u«e  of  the  Crown,  con- 
trary to  law ;  in  this,  that  he  has  caused  cases  to  be  tried 
in  the  King's  Bench,  which  are  cognizable  only  in  the 
Parliament." 

'  I  ask  the  Senate  to  notice  that  these  charges  against 
James  are  substantially  the  charges  presented  against  this 
accused  President,  and  confessed  here  by  record.  That  he 
has  suspended  the  laws  and  dispensed  with  the  execution 
of  the  laws,  and  in  order  to  do  it,  has  usurped  authority  as 
Executive  of  the  nation,  declaring  himself  entitled,  under 
the  Constitution,  to  suspend  the  laws  and  dispense  with 
their  execution. 

Ho  has  further,  like  James,  issued  commissions  contrary 
to  law ;  he  has  further,  like  James,  attempted  to  control 
the  appropriated  money  of  the  people  contrary  to  law, 
and  he  nas  further,  like  James,  though  that  is  not  alleged 
against  him  in  the  articles  of  impeachment— it  is  confessed 
in  his  answer— attempted  to  cause  the  question  of  his  re- 
sponsibility to  the  people  to  be  tried,  not  in  the  king's 
bench,  but  in  the  Supreme  Court,  while  it  is  alone  triable 
and  alone  cognizable  in  the  Senate  of  the  United  States. 

Surely,  Senators,  if  these  usurpations  and  these  endea- 
vors on  the  part  of  James  thus  to  subvert  the  liberties  of 
the  people  of  England  were  sufficient  to  dethrone  him, 
the  like  offenses  committed  by  Andrew  Johnson  ought  to 
cost  him  his  office  and  to  subject  him  to  that  perpetual 
disability  pronounced  by  the  people,  through  the  Consti- 
tution, upon  him  for  his  high  crimes  and  misdemeanors. 

Senators,  you  will  pardon  me— but  I  will  detain  you  only 
a  few  minutes  longer— for  asking  your  attention  to  an- 
other view  of  the  question  between  the  people  and  the 
Executive. 

I  use  the  words  of  England's  brilliant  historian  when  I 
say:— "Had  not  the  legislative  power  of  England  tri- 
umphed over  the  usurpations  of  James,  with  what  a  crash, 
felt  and  heard  to  the  farthest  ends  of  the  world,  would  the 
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whole  vast  fabric  of  society  have  fallen."  May  God  forbid 
that  a  future  historian  shall  record  of  these  days  proceed- 
ings, that  bv  reason  of  the  failure  of  the  legislative  power 
of  the  people  to  triumph  over  the  usurpations  ot  an  apos- 
tate President,through  detection  in  the  Senate  of  the  I  nited 
States,  the  great  fabric  of  American  empire  fell  and  per- 
ished from  the  earth. 

That  great  revolution  of  1688  in  England  was  but  a  fore- 
runner of  your  Constitution.  The  declaration  of  rights  to 
which  I  have  referred  but  reasserted  the  ancient  Constitu- 
tion of  England,  not  found  in  any  written  instrument,  but 
scattered  through  statutes  of  four  centuries.  The  great 
principle  thus  reasserted  by  the  declaration  of  rights  m 
168*.  was,  that  no  law  shall  be  passed  without  the  consent 
of  the  representatives  of  the  nation ;  no  tax  shall  be  kept 
up;  no  citizen  shall  be  deprived  for  a  single  day 
of  his  liberty  by  the  arbitrary  will  of  the 
Sovereign;  no  officer  shall  plead  the  royal  mandate 
in  justification  of  a  violation  of  any  legal  right  of  the 
humblest  citizen.  It  forever  swept  away  the  assumption 
that  the  executive  prerogative  was  the  fundamental  law. 
Those  were  the  principles,  Senators,  involved  that  day  in 
the  controversy  betvs  een  the  people  and  their  recusant 
sovereign.  They  are  precisely  the  principles  this  day  in- 
volved in  this  controversy  between  the  people  and  their 
recusant  President,  and,  without  revolution,  "like  the 
great  Parliament  of  1688,"  you  are  asked  to  reassert  the 
principles  of  the  Constitution  of  the  country,  not  to  be 
searched  for  through  statutes  of  centuries,  but  to  be  found 
in  that  great  sacred  written  instrument,  given  to  us  by 
the  fathers  of  the  republic. 

The  Constitution  of  the  United  States,  as  I  have  said, 
embodies  that  act.  In  the  Englith  declaration  of  rights 
and  in  the  Euglish  Constitution  and  laws,  it  was  ordained 
bv  the  people,  amid  the  convulsions  and  agonies  of  na- 
tions, by  its  express  provisions,  all  men  within  ite  juris- 
diction are  equal  before  the  law,  and  are  equally  entitled 
to  those  rights  of  persons  which  are  as  universal  as  the 
material  structure  of  man,and  are  equally  liable  to  answer 
to  its  tribunals  for  every  injury  done  either  to  the  citizen 
or  to  the  State.  It  is  that  spirit  of  justice,  of  liberty,  of 
equality,  Senators,  that  makes  your  Constitution  dear  to 
freemen  in  this  and  in  all  lands,  in  that  it  secures  to  every 
man  his  rights,  and  to  the  people  at  large  the  inestimable 
right  of  self-government. 

That  is  the  right  which  is  this  day  challenged  bv  the 
usurping  President;  for,  if  he  be  a  law  unto  himself,  the 

gjople  are  no  longer  their  own  law-makers,  through  their 
epresentatives  in  Congress  assembled.  He  simply  be- 
comes their  dictator.  If  so,  he  becomes  so  by  the  judg- 
ment of  the  Senate,  not  by  the  Constitation ;  not  by  any 
interpretation  heretofore  put  upon  it;  not  by  any  act  of 
the  people,  nor  by  any  act  of  the  people's  Representatives. 
Thev  have  discharged  their  dutv;  they  have  presented 
him  at  the  bar  of  the  Senate  for  trial,  in  that  he  has 
usurped  and  attempted  to  combine  in  himself  the  legisla- 
tive and  executive  powers  of  this  great  people,  thereby 
claiming  for  himself  a  power  bv  which  he  might  annihilate 
their  government.  We  have  seen  that  when  the  supremacy 
of  the  Constitution  was  challenged  by  battle  the  people 
made  such  sacrifices  to  maintain  it  as  has  no  parallel  in 
human  history. 

Senators,  can  it  be  that,  after  this  triumph  of  Taw  over 
anarchy,  of  right  over  wrong,  of  patriotism  over  treason, 
the  Constitution  and  laws  are  again  to  be  assailed  in  the 
Capitol  of  the  nation  by  the  Chief  Magistrate,  and  that  he 
is  to  be  by  the  judgment  of  the  Senate  protected  in  that 
usurpation?  I  say,  Senators,  that  you  are  deliberately 
asked  by  the  President  in  his  answer,  and  by  the  lips  of 
his  counsel,  to  set  the  accused  through  your  judgment 
above  the  Constitution  which  he  has  violated,  and  to  set 
him  above  the  people,  whom  he  has  betrayed, 
and  that,  too,  on  the  pretext  that  the  Presi- 
dent has  the  right  judicially  to  construe  the  Constitu- 
tion for  himself,  and  judicially  to  decide  for  himself  the 
validity  of  your  laws,  and  to  plead  justification  at  your 
bar,  that  his  only  purpose  in  violating  the  Constitution  and 
the  law  was  to  test  the  validity  of  the  law,  and  to  ascertain 
the  construction  of  the  Constitution  on  his  own  motion,  in 
the  courts  of  justice,  and  thereby  to  suspend  these  proceed- 
ings. 

Task  you,  Senators,  how  long  men  would  deliberate  on 
the  question,  whether  a  private  citizen,  arraigned  at  the 
bar  of  one  of  your  tribunals  of  justice  for  a  criminal  viola- 
tion of  the  law,  Bhould  be  permitted  to  interpose  as  a  plea 
in  justification  of  his  criminal  act,  that  his  only  purpose 
was  to  interpret  the  Constitution  and  law  for  himself;  that 
he  violated  the  law  in  the  txcrcise  of  his  prerogative,  to 
test  its  validity  hereafter  at  such  time  as  might  suit  his 
own  convenience,  in  the  courts  of  justice? 

Surely,  Senators,  it  is  as  competent  for  the  private  citi- 
zen to  in  ternose  such  justification  in  answer  to  a  criminal 
charge,  in  any  of  your  tribunals  of  justice,  as  it  is  for  the 
President  of  the  United  States  to  interpose  it,  and  for  the 
simple  reason  that  the  Constitution  is  no  respecter  of  per- 
sons, and  vests  neither  in  the  President  nor  in  the  privato 
citizen  judicial  powers.  Pardon  me,  Senators,  for  Baying 
it.  I  spoke  in  no  offensive  Bpirit.  I  speak  it  from  a  sense 
of  duty ;  I  utter  it  in  my  own  conviction,  and  desire  to 
place  It  on  record,  that  for  the  Senate  to  sustain  any  such 
plea  would,  in  my  judgment,  be  a  gross  violation  of  the 
already  violated  Constitution  and  lawB  of  a  free  people. 

Can  it  be.  Senators,  that  by  your  decree  you  are  at  last 
to  make  this  discrimination  between  the  ruler  of  the  pco- 
}  1    and  the  privato  citizen,  and  allow  the  President  to 


terpose  his  privato  right  of  interpretation,  judicially,  of 
ur  Constitution  and  laws.  I  put  away,  Senators,  the 
nihility  that  the  Senate  of  the  United  States,  equal  in 
guity  to  any  tribunal  in  the  world,  is  capable  of  record- 


ing any  such  decision,  even  upon  the  petition  and  the 
prayer  of  this  accused  and  guilty  President.  Can  it  bo 
that  by  reason  of  his  great  office,  the  President  is  to  be 
protected  in  thoae  high  crimes  and  misdemeanors,  violative 
alike  of  his  oath,  of  the  Constitution,  and  of  the  express 
letter  of  your  written  law. 

Senators.  I  have  said  perhaps  more  than  I  ought  to  say; 
I  have  said  perhaps  more  than  there  was  occasion  to  say ; 
I  know  that  I  stand  in  the  presence  of  men  illlustrious  in 
our  country's  history ;  I  know  that  I  stand  in  the  presence 
of  men  who  for  long  years  have  been  in  the  nation's  counr 
sels;  I  know  that  I  stand  in  the  presence  of  men  who,  in 
some  sense,  may  be  called  to-day  the  living  fathers  of  the  re- 
public;  and  I  ask 3'ou,  Senators,  to  consider  that  I  sneak 
before  you  this  day  in  behalf  of  that  violated  law  of  a  free 
people  who  commissioned  me. 

I  ask  you  to  remember  that  I  speak  this  day  under  the 
obligation  of  my  oath ;  I  ask  you  to  consider,  Senators^ 
that  I  am  not  insensible  to  the  significance  of  those  words 
of  which  mention  was  made  by  the  learned  gentleman 
from  New  York  (Mr.  Evarts)— "Justice,  duty,  law,  oath." 
I  ask  you.  Senators,  to  consider  that  we  stand  this  day 
pleading  for  the  violated  majesty  of  law  by  the  graves  of 
half  a  million  of  murdered  hero  patriots,  who  met  death 
in  battle  by  the  sacrifice  of  themselves  for  their  country^ 
the  Constitution  and  the  laws,  and  proved  by  their  sub- 
lime example  that  all  must  obey  the  law ;  that  none  are 
above  the  law;  that  no  man  liveB  for  himself  alone,  but 
each  for  all ;  that  some  may  die  in  order  that  the  State 
may  live;  that  the  citizen  is  at  best  for  to-day,  while  the 
Commonwealth  is  for  all  time,  and  that  no  position,  how- 
ever high,  no  patronage  however  great,  can  be  permitted 
to  shelter  crime  to  the  peril  of  the  Republic. 

It  only  remains  for  me,  Senators,  to  thank  you,  as  I  do, 
for  the  honor  you  have  done  me  by  your  kind  attention, 
and  to  demand,  in  the  name  of  the  House  of  Represent^, 
tives  and  of  the  people,  judgment  against  the  accused  for 
the  high  crimes  and  misdemeanors  in  office  whereof  he 
stands  impeached,  and  of  which,  before  God  and  men,  he 
is  clearly  guilty. 

Mr.  Bingham  concluded  his  remarks  at  half-past  two 
o'clock. 

As  he  ceased  speaking,  a  large  number  of  the  spectators 
in  the  galleries  applauded  him  by  clapping  of  hands,  and 
persisted  in  these  manifestations,  in  spite  of  the  efforts  of 
the  Chief  Justice  to  restore  order.  Finally,  the  Chief  Jus- 
tice directed  that  the  galleries  should  be  cleared.  Even 
after  the  order  was  given,  and  in  apparent  defiance  of  it, 
many  of  the  spectators  continued  to  clap  their  hands, 
while  some  few  indulged  in  hisses. 

Senator  GRIMES  arose  and  moved  that  the  order  of  the 
Chief  Justice  to  clear  the  galleries  be  immediately  en- 
forced. 

The  Chief  Justice  renewed  the  order  to  the  Sergeant- 
at-Arms  to  clear  the  galleries,  but  even  after  that  second 
order  the  spectators  continued  to  manifest  their  senti. 
ments,  the  most  part  by  applause,  and  a  very  few  by 
hissing. 

Senator  TRUMBULL,  amid  the  excitement  caused  by 
the  disregard  of  the  rules  of  the  court,  and  of  the  orders  oi 
the  Chief  Justice,  rose  and  moved  that  the  Sergeant-at- 
Arms  be  directed  to  arrest  all  who  were  thus  offending. 

The  impossibility  of  doing  anything  of  the  kind  caused 
the  proposition  to  be  received  by  the  spectators  with 
laughter  and  derision. 

Senator  CAMERON  then  aroee  in  spite  of  repeated  calls 
to  order  by  Senator  Fessenden  and  Senator  Johnson  and 
the  Chief  Justice,  and  persisted  in  expressing  the  hope 
that  the  galleries  would  not  be  cleared;  he  added  that  a 
large  proportion  of  the  spectators  had  a  very  different  feel- 
ing from  that  expressed  by  the  clapping  of  hands,  and 
that  as  it  was  one  of  the  most  extraordinary  cases  in  our 
historj',  some  allowance  should  be  made  for  the  excite- 
ment natural  to  the  occasion.  Finally  Senator  Cameron, 
on  the  Chief  Justice  ruling  that  he  was  out  of  order,  took 
his  seat. 

During  all  this  time  there  was  no  indication  on  the  part 
of  the  spectators  of  any  intention  on  their  part  to  obey  the 
order  directing  the  galleries  to  be  cleared. 

Senator  CON  NESS,  as  the  simplest  mode  of  getting  over 
the  difficulty,  moved  that  the  Senate  take  a  recess,  but  that 
motion  was  met  with  the  expression,  by  several  Senators, 
"No :  not  till  the  galleries  are  cleared." 

The  motion,  however,  was  put  and  rejected. 

Senator  DAVIS  then  rose,  and  insisted  that  tho  order  to 
have  the  galleries  cleared  should  be  enforced. 

The  Chief  Justice  stated  that  orders  to  that  effect  had 
been  given  to  the  Sergeant- at- Arms. 

Still  no  motion  waB  made  by  any  person  m  the  crowded 
galleries  to  leave  his  or  her  seat. 

Senator  SHERMAN,  apparently  influenced  by  tho  Bame 
motive  as  Senator  Conness,  asked  the  Chief  Justice 
whether  it  was  in  order  to  move  that  the  Senate  retire  for 
deliberation ;  if  so,  he  would  make  that  motion. 

The  Chief  Justice  remarked,  in  reply  to  Senator  Sher- 
man, that  until  the  order  to  clear  the  galleries  waB  en- 
forced, the  Senate  could  not,  with  self-respect,  make  any 
other  order. 

Senator  SHERMAN  expressed  tho  opinion  that  many  per- 
sons in  the  galleries  did  not  understand  that  they  were  or- 
dered to  leave  tho  galleries.  The  spectators  showed 
themselves  not  at  all  disposed  to  take  the  hint,  and  not  one 
made  a  movement  towards  leaving. 

Finally  the  Chief  Justice  informed  the  persons  in  the 
gallery  that  tho  Senate  had  made  an  order  for  the  galleries 
to  be  cleared,  and  that  it  was  expected  that  they  would 
respect  the  order  and  leave  tho  galleries. 

'1  his  direct  appeal,  backed  as  it  was  by  tho  ushers  and 
police  olliccrs,  had  tho  effect  at  last  of  inducing  the  cle- 
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gjintly  dressed  ladies  and  their  attendants  to  rise  from 
their  scats  and  move  towards  the  doors,  but  they  did  so 
with  evident  reluctance  and  discontent. 

.The  spectators  in  the  diplomatic  gallerv  were  not  inter- 
fered with  while  the  other  galleries  were  beinq  cleared,  but 
finally  their  turn  came  too;  and  last  of  all  the  representa- 
tives of  the  newspaper  press  were  required  to  leave  the  re- 
porters' gallery. 

While  this  clearing  ont  process  was  going  on,  and  when 
all  but  those  in  the  diplomatic  galleries  aud  the  reporters 
had  left- 
Senator  ANTHONY  moved  that  the  order  be  suspended. 
Senator  HOWARD  protested  against  its  suspension. 
Senator  CONKLING  inquired  whether  the  suspension  of 
the  order  would  open  all  the  galleries  to  those  who  had 
been  turned  out? 

^Several  Senators  remarked  that  it  would  have  that 

6enator  HOWARD  continued  to  protest  against  the  sus- 
pension of  the  order,  and  the  the  motion  was  voted  down. 

Senator  M  jKKILL  (Me.),  then  submitted  the  following 
Ofder:— 

Ordered,  That  when  the  Senate,  sitting  for  the  trial  of 
impeachment,  adjourn  this  day,  it  will  adjourn  till  Satur- 
day next  at  twelve  o'clock. 

Senator  CONNESS,  seeing  the  reporter  of  the  Associated 
Press  coolly  taking  notes  of  the  proceedings,  objected  to 
any  business  being  done  until  the  order  for  clearing  the 
galleries  was  fully  carried  out. 

The  reporters,  yielding  to  the  force  of  circumstances,  de- 
parted, leaving  the  Senate  Chamber  in  the  sole  occupation 
of  the  Chief  Justice,  the  Senators.the  managers,  the  mem- 
bers of  the  Houbc  the  President's  counsel,  and  the  officers 
of  the  Senate. 

While  the  doors  were  closed,  the  motion  offered  by  Mr 
Morrill  (Me.)  to  adjourn  the  court  until  Saturday  next 
Was  lost  by  a  vote  of  22  to  29. 

In  answer  to  a  question  by  Senator  Conkling  (N.  Y.),  the 
Chief  Justice  said  it  had  not  been  his  intention  to  exclude 
the  reporters  and  that  he  was  about  to  submit  the  question 
to  the  Senate  when  the  inquiry  was  made. 

Pending  the  consideration  of  the  various  _  orders  in  re- 
gard to  the  mode  of  voting  and  fhe  admission  of  the  re- 
porters during  the  final  deliberations,  a  motion  to  take  a 
recess  prevailed,  and  at  three  o'clock  the  doors  were 
onened  to  the  public.  It  was  some  twenty  minutes  before 
the  Senate  was  again  called  to  order. 

The  Chief  Justice  said  that  he  understood  the  case  to  be 
closed  on  both  eides,  that  nothing  further  was  to  submit- 
ted. The  next  business  in  order  was  the  severel  pending 
propositions. 

Senator  HENDRICKS  said  he  believed  the  pending  ques- 
tions would  be  considered  in  secret  session,  but  he  would 
desire  that  the  Senate  proceed  by  unanimous  consent  to 
consider  them  as  if  it  had  retired. 

The  Chief  Justice— The  only  motion  in  order  is  that  the 
6enate  retire  for  deliberation,  and  that  the  doors  be  closed. 

Senator  FESSENDEN  (Me.)— I  would  suggest  that  the 
motion  be  modified ;  that  the  audience  retire  and  that  we 
consider  them  in  secret  session. 

Mr.  HENDRICKS— I  move  that  the  Senate  retire,  with- 
ont  disturbing  the  audience,  by  unanimous  consent. 

Chief  Justice— If  there  is  no  objection. 

Mr.  HENDRICKS  moved  that  we  consider  this  in  public 
a* if  we  had  retired,  so  that  what  is  said  in  regard  to  these 
rules  shall  be  Baid  in  public. 

Mr.  CON'NESS— That  is,  that  debate  shall  be  allowed. 

Mr.  HENDRICKS— Debate  to  the  extent  of  ten  minutes. 

The  Chief  Justice— The  Chief  Justice  thinks  it  proper  to 
state  t<>  the  Senate  that  that  reverees  the  whole  order  of 
proceeding,  but  if  there  is  no  objection  it  can  be  done. 

Several  Senators  objected. 

The  Chief  Justice  stated  the  question  to  be  on  the  mo- 
tion of  Mr.  Hendricks. 

Mr.  EDMUNDS  moved  as  an  amendment  that  the  doors 
be  closed. 

Mr.  HENDRICKS  said  his  sole  object  was  to  remove  the 
limit  ol  debate. 

The  Chief  Justice  interrupted,  to  eaythat  debate  was 
not  in  order,  and  put  the  question  on  the  motion  of  Mr. 
Edmunds,  which  was  carried,  and  at  haif-past  three 
O'clock  the  doors  were  closed  tor  deliberation. 

The  Secret  Session. 

When  the  Senate  went  into  Secret  Session  thiB  after- 
soon,  crowds  besieged  the  doors,  evidently  in  expectation 
Of  a  result  being  reached  on  the  Impeachment  question  to- 
day. There  was  considerable  speculation  among  the  out- 
Bide  parties  as  to  the  matter  at  issue,  and  much  excitement 
in  all.  Particular  was  the  earnest  inquiries  made  when 
the  doors  were  opened,  in  relation  to  the  result  of  the  Sena- 
torial deliberation. 

It  was  ascertained  that  the  foUowing  took  place  in  secret 
session. 

Ijhief  Justice  Chase  announced  that  the  first  question 
would  be  on  the  following  proposition  of  Senator  Ed- 
njunds:— 

<Jr>i.  ',  That  after  the  argument*  shall  be  considered, 
afad  when  the  doors  shall  be  closed  for  deliberation  upon 
the  final  question,  the  official  reporters  of  the  Senate  shall 
take  down  the  debates  upon  the  final  question,  to  be  re- 
ported in  the  proceedings. 

^Senator  WILLIAMS  offered  an  amendment  that  no 
member  shall  speak  longer  than  fifteen  minutes. 

Senator  FRELINGHUYSEN  moved  to  lay  the  whole 
subject  on  the  table,  which  was  agreed  to  as  lollows:— 

Ybas.— Messrs.  Cameron^  Cattell,  Chandler.  Conkling, 
Connesa,  Corbett,  Cragin,  Drake,  Ferry,  Frelinghuysen, 
Haikn,  Henderson,  Howe,  Morgan,  Morrill,  (Me.,)  Morton, 


Norton,  Patterson,  (N.  H.,)  Pomeroy,  Ramsev,  Ross, 
Stewart,  Sumner,  Thayer,  Tipton,  Trumbull,  Williams, 
and  Yates.— 28. 

Nays.— Messrs.  Anthony,  Bayard.  Buckalew,  Davie, 
Dixon,  Doolittle,  Edmunds,  Fessenden,  Fowler,  Grimes, 
Hendricks.  Johnson,  McCreery.  Morrill  (Vt.),  Patterson 
(Tenn.),  Saulsbury,  Sprague,  Van  Winkle,  Vickers  and 
"W  illey— 20. 

Tne  following  is  the  vote  on  the  motion  to  adjourn  the 
court  of  impeachment  till  next  Saturday,  the  question 
being  decided  in  the  negative:— 

Yeas.— Messrs.  Anthony,  Cattell,  Cragin,  Doolittle,  Fes- 
senden. Foster,  Frelinghuysen.  Grimes,  Henderson,  How- 
ard, Johnson,  Morrill  (Me.),  Norton,  Patterson  (N.  H.), 
Patterson  (Tenn.),  Ross,  Saulsbury,  Sprague,  Trumbull, 
Van  Winkle  and  Willey.— 22. 

Nays.— Messrs.  Buckalew,  Cameron,  Chandler,  Conk- 
ling. Conness,  Corbett,  Davis,  Drake,  Edmunds,  Ferry. 
Harlan,  Hendricks,  Howe,  McCreery,  Morgan,  MorriU 
(Vt.),  Morton,  Nye,  Pomeroy,  Ramsey,  Sherman,  Stewart, 
Sumner,  Thayer,  Tipton,  Vickers,  Williams,  Wilson  and 
Yates.— 29. 


PROCEEDINGS  OF  THURSDAY,  MAY  7. 


The  court  was  opened  at  noon  with  the  usual  for- 
malities. A  very  small  attendance  was  visible  in  the 
galleries. 

Mr.  Nelson,  of  the  counsel  for  the  President,  occu- 
pied a  seat  at  their  table. 

Closing  tbe  Doors. 

After  the  reading  of  the  journal,  the  Chief  Justice 
said  the  doors  would  now  be  closed  unless  6ome  order 
to  the  contrary  was  made. 

Mr.  HOWE  did  not  see  any  necessity  for  closing 
the  doors,  and  hoped  the  order  would  not  be  exe- 
cuted, 

Mr.  SUMNER  raised  the  question  of  order  whether 
the  Senate  can  deliberate  with  closed  doors  now,  ex- 
cept by  another  vote,  the  court  having  now  com- 
menced in  open  session. 

The  Chief  Justice  said  he  would  put  the  question  to 
the  Senate. 

Mr.  SHERMAN  asked  whether  the  Senator  from 
Massachusetts  (Mr.  Sumner),  proposed  to  vote  upon 
the  pending  question  without  debate. 

Mr.  SUMNER  replied  that  he  had  no  intention  of 
making  any  proposition  in  that  respect,  but  simply 
wished  that  what  was  done  should  be  done  under  the 
rules. 

The  Chief  Justice,  checking  the  discussion  with  the 
gavel,  said  there  could  be  no  debate  until  the  doors 
were  closed. 

The  Sergeant-at-Arms,  from  the  floor,  directed  the 
doorkeepers  to  clear  the  ealleries,  and  all  but  the 
reporters'  gallery  were  speedily  cleared.  Finally, 
however,  the  officers  turued  out  the  reporters  also. 
As  they  were  leaving, 

Mr.  TRUMBULL  was  raising  a  point  of  order  thai 
under  the  rules  the  deliberations  must  be  had  with 
closed  doors. 

The  Senate  in  Secret  Session. 

The  following  is  the  record  of  proceedings  in  the 
secret  session  of  the  Senate  to-day,  which  occupied 
about  six  hours. 

The  Chief  Justice  stated  that  the  unfinished  busi- 
ness from  yesterday  was  on  the  order  of  Mr.  Sumner 
submitted  by  him  on  the  25th  of  April  as  follows: — 
"That  the  Senate,  sitting  on  the  trial  of  Andrew  John- 
sou,  President  of  the  United  States,  will  proceed  to 
vote  on  the  Beveral  articles  of  impeachment,  at  12 
o'clock,  on  the  dav  after  the  close  of  the  argument." 

Mr.  MORRILL  (Me.)  moved  to  amend  the  order  of 
Mr.  Sumner  so  as  to  provide  in  addition,  that  when  the 
Senate,  sitting  to  try  the  impeachment  of  Andrew  John- 
son, President  of  the  United  States,  adjourns  to-day,  it 
be  to  Monday  next,  at  noon,  when  the  Senate  shall  pro- 
ceed to  take  the  vote  by  yeas  and  nays,  on  the  articles 
of  impeachment,  without  debate,  and  any  Senator  who 
may  choose  shall  have  permission  to  file  a  written 
opinion  to  go  on  the  record  of  the  proceedings. 

Mr.  DRAKE  moved  to  amend  by  adding,  after  Ik* 
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word  "permission,"  the  words  "at  the  time  of  giving 
his  vote." 

After  debate,  Mr.  CONKLING  moved  that  the  far- 
ther consideration  of  the  subject  be  postponed. 

Pending  which,  Mr.  TRUMBULL  moved  to  lay  the 
subject  on  the  table,  and  the  question  was  decided  in 
the  affirmative. 

Mr.  MORRILL  (Vt.)  submitted  the  following:— 

Ordered,  When  the  Senate  adjourns  to-day,  it  adjourns 
until  Monday,  at  eleven  o'clock  A.  M.,  for  the  purpose  of 
deliberating  on  the  rules  of  the  impeachment ;  and  that, 
on  Tuesday,  at  twelve  o'clock  meridian,  the  Senate  shall 
proceed  to  vote,  without  debate,  on  the  several  articles  of 
impeachment,  and  each  Senator  shall  be  permitted  to  file, 
within  ten  days  after  the  vote  is  taken,  his  written  opinion 
to  go  in  the  record. 

Mr.  ANTHONY  added  an  amendment  that  the  vote 
be  taken  on  or  before  Wednesday. 

This  was  decided  in  the  negative;  yeas,  13;  nays, 
37,  as  follows:— 

Yeas.— Messrs.  Anthonv,  Buckalew,  Davis,  Dixon,  Doo- 
little,  Fowler,  Hendi  icks",  McCreery,  Patterson  (Tenn.), 
Ross,  Saulsbury,  Sprague  and  Vickers— 13. 

Nays.— Messrs.  Cole,  Conkling,  Conness.Corbett,  Cragin, 
Drake,  Edmunds.  Ferry,  Frelinghnvsen,  Harlan.  Hender- 
son, Howard,  Howe,  Johnson,  Morgan,  Morrill  (Me.), 
Morrill  (Vt.),  Morton,  Norton,  Nye,  Patterson  (N.  H.), 
Pomeroy,  Ramsey,  Sherman,  Stewart,  Sumner,  Thaver, 
Tipton,  Trumbull,  Van  Winkle  Willey,  Williams,  Wilson 
and  Yates— 37. 

Mr.  SUMNER  moved  that  the  further  considera- 
tion of  the  subject  be  postponed,  and  that  the  Senate 
proceed  to  consider  the  articles  of  impeachment. 

The  question  was  decided  in  the  negative,  by  the 
following  vote  :— 

Yeas.— Messrs.  Cameron,  Conkling,  Conness,  Drake, 
Harlan,  Morgan,  Nye,  Pomeroy,  Stewart,  Sumner,  Thayer, 
Tipton,  Williams,  Wilson  and  Yates— lo. 

Nays.— Messrs.  Anthony,  Bayard,  Buckalew,  Cattell, 
Cragin,  Davis,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessen- 
nen.  Fowler,  Frelinghuysen,  Grimes,  Henderson,  Hen- 
dricks. Howard,  Howe,  Johnson,  McCreery,  Morril.  (Me.), 
Morrill  (Vt.),  Morton,  Norton,  Patterson  (N.  H.),  Patter- 
son (Tenn.V  Ramsev,  Rosb.  Saulsbury,  Sherman.  Sprague, 
Trumbull,  Van  Winkle,  Vickers  and  Willey— 38. 

Mr.  SUMNER  moved  to  amend  Mr.  Morrill's  order 
by  striking  out  the  word  "  Monday,"  and  inserting 
"  Saturday,"  as  to  the  time  to  which  the  Senate  will 
adjourn. 

This  was  determined  in  the  negative,  as  follows  :— 

Yeas.— Messrs.  Cameron,  Chandler,  Cole,  Conkling, 
Conness,  Drake,  Harlan,  Howard,  Morgan,  Pomerov, 
Stewart,  Sumner,  Thayer,  Williams,  Wilson,  and  Yates 
—16. 

Nays.— Messrs.  Anthony,  Bayard,  Buckalew,  Cattell, 
Corbett,  Cragin,  Davis,  Dixon,  Doolittle,  Edmunds, 
Feny,  Fessenden,  Fowler,  Frelinghuysen,  Grimes.  Hen- 
derson, Hendricks,  Howe,  Johnson,  McCreery,  Morrill 
(Me.).  Morrill  (Vt.),  Morton,  Norton,  Patterson  (N.  H.), 
Patterson  (Tenn.),  Ramsev,  Ross,  Saulsbury,  Sherman, 
Sprague,  Tipton,  Trumbull,  Van  Winkle,  Vickers,  and 
Willey-36. 

Mr.  SUMNER  moved  to  amend  by  striking  out  the 
following  words  from  Mr.  Morrill's  order,  namely:— 
"And  each  Senator  shall  be  permitted  to  file  within 
two  days  after  the  vote  is  taken,  his  written  opinion 
to  eo  on  the  record." 

Mr.  DRAKE  moved  to  further  amend  by  striking 
out  the  above  words,  and  inserting,  "at  the  time  of 
giving  his  vote."  This  was  determined  in  the  nega- 
tive, as  follows: — 

Yeas.— Messrs.  Cameron,  Chandler,  Conkling,  Conness, 
Drake.  Harlan,  Howard,  Morgan,  Ramsey,  Stewart,  Sum- 
ner and  Thayer— 12. 

Nays.— Messrs.  Anthony,  Bayard,  Buckalew.  Cattell, 
Cole,  Corbett,  Cragin,  Davis,  Dixon,  Doolittle,  Edmunds. 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Hen- 
derson, Hendricks,  Johnson,  McCreery,  Morrill  (Me.), 
Morrill  (Vt.).  Morton,  Norton,  Patterson  (N.  H.),  Patter- 
son (Tenn.),  Rose,  Saulsbury,  Sherman,  Sprague,  Tipton, 
Trumbull,  Van  Winkle,  Vickers,  Willey,  Williams,  Wil- 
son aud  Yates— 38. 

The  question  was  then  taken  on  Mr.  Sumner's 
motion  to  strike  out  the  words  "and  each  Senator 
shall  be  permitted  to  file, within  two  days  after  the  vote 
is  take,  his  written  opinion  to  go  on  the  record,"  and 
the  question  was  determined  in  the  negative,  as  fol- 
lows:— 

Ykab— Messrs.  Drake,  Harlan,  Ramsey,  Stewart,  Sum- 
ner and  Thayer— 6. 

N a yh  -Messrs.  Bayard.  Buckalew,  Cameron,  Cattell, 
Chandler,  Cole.  Corbett,  Davis,  Dixon,  Doolittle,  Edmunds, 
Ferry,  Fessenden,  Fowler,  Frelinghuysen,  Grimes,  Hen- 
derson, Hendricks,  Howard,  Howe,  Johnson,  McCreery. 
Morgan,  Morrill  (Me.),  Morrill  (Vt.).  Morton,  Norton,  Pat- 
terson (N.  H.),  Patterson  (Tenn.),  Pomeroy,  Ross,  Satds- 
pury,  Sherman,  Sprague,  Tipton,  Trumbull,  Van  Winkle, 
Vkkeri.  Willey,  Williams,  Wilson  and  Yates-42. 


Mr.  MORRILL  (Vt.)  then  modified  his  order,  as  fol- 
lows, which  was  agreed  to,  namely:— 

Ordered,  That  when  the  Senate  adjourns.it  adjourns  until 
Monday  at  twelve  o'clock,  meridian,  for  the  purpose  of  do- 
liberating  on  the  rules  of  the  Senate,  setting  on  the  trial  of 
the  impeachment,  and  that  on  Tuesday  next  following,  at 
twelve  o'clock,  meridiau,  the  Senate  shall  proceed  to  vote, 
without  debate,  on  the  several  articles  of  impeachment 
and  each  Senator  shall  be  permitted  to  file,  within  two 
days  after  the  vote  is  taken,  hia  written  opinion,  to  be 
printed  with  the  proceedings. 

The  Senate  then  proceeded  to  the  consideration 
of  Mr.  Drake's  proposition  to  amend  the  twenty-third 
rule,  so  that  the  fifteen  minutes  therein  allowed  foi 
debate  shall  be  for  the  whole  deliberation  on  the  final 
question,  and  not  on  each  article  of  impeachment^ 
and  this  was  agreed  to. 

The  Senate  then  proceeded  to  the  consideration  of 
the  following  additional  rules  proposed  by  Mr,  Sum- 
ner on  April  25:— 

Rule  23.  In  taking  the  vote  of  the  Senate  on  the  articles 

of  impeachment,  the  presiding  officer  shall  call  each  Sena- 
tor by  his  name,  and  upon  each  article  proposed  the  fob- 


say  you,  is  the  respondent  guilty  or  not  guilty,  as  char  ged 

in  the  article  of  impeachment?  Whereupon  each  Se» 

nator  shall  rise  in  his  place  and  answer,  "guilty"  or  "not 
guilty." 

Mr.  CONKLING  moved  to  insert  "of  a  high  crime 
or  misdemeanor,"  as  the  case  may  be. 

After  some  debate,  Mr.  SUMNER  modified  his  rate 
accordingly,  by  inserting  after  the  words  "guilty  at 
not  guilty,"  the  words  "of  a  high  crime  or  misde- 
meanor," as  the  case  may  be. 

Mr.  BUCKALEW  suggested  an  amendment,  which 
Mr.  Sumner  accepted,  as  follows  :— 

Mr.  ,  how  say  you,  is  the  respondent,  Andrew 

Johnson,  guilty  or  not  guilty  of  a  high  crime  or  misde* 
meanor,  as  charged  in  the  articles  of  impeachment,  etc 

Mr.  CONNESS  moved  further  to  amend  the  rule  by 
striking  out  certain  words  and  adding  others,  so  as  to 
read  :— 

In  taking  the  votes  of  the  Senate  on  the  firrt,  second^ 
third,  fifth,  seventh,  eighth,  ninth,  tenth  and  eleventh  ar* 
tides  of  impeachment,  the  presiding  officer  shall  call  each 
Senator  by  his  name,  and  propose  the  following  question  s*- 

"Mr.  ,  how  say  you,  is  the  respondent,  Andrew  Johr*. 

son,  President  of  the  United  States,  guilty  or  not  guilty  of 
high  crimes  and  misdemeanors,  as  charged  in  these  artV 
cles?"  and  on  the  fourth  and  sixth  articles :— "Mr. 
How  say  you,  is  the  respondent.  Andrew  Johnson,  Preefe 
dent  of  the  United  States,  guilty  or  not  guilty,  as  charged 
in  these  articles?"  And  each  Senator  will  rise  in  hi*  place, 
and  answer,  "guilty,"  or  "not  guilty." 

Mr.  HENDRICKS  moved  an  amendment  by  in- 
serting the  following  at  the  end:— 

"But  on  taking  the  vote  on  the  eleventh  article,  the 
question  shall  be  put  as  to  each  clause  of  said  article, 
charging  a  distinct  offense." 

After  debate,  the  question  on  Mr.  Hendricks'  amend* 
ment  was  agreed  to  as  follows:— 

Yeas.— Messrs.  Anthony,  Davis,  Doolittle.  Drake,  Ed- 
munds, Ferry,  Fowler,  Frelinghuysen,  Harlan,  Hendejy 
Bon,  Hendricks,  Johnson,  McCreery,  Morton,  Patterson 
(Tenn.),  Ross.  Sprague,  Tipton,  Trumbull,  Van  Winkle, 
Vickers  and  Willey— 23. 

Nays.— Messrs.  Buckalew,  Cole,  Conness,  Corbett,  Cn* 
gin,  Morton.  Patterson  (N.  H.)  Pomeroy,  Ramsey, 
Stewart,  Sumner,  Thayer,  Williams,  Wilson  and  Yalea 
— 15. 

After  further  debate,  the  question  being  on  agreeing 
to  the  amendment  of  Mr.  Conness  as  thus  amended, 
on  motion  of  Mr.  JOHNSON  the  whole  subject  waS 
laid  on  the  table  by  the  following  vote:— 

Ykab.  -Messrs.  Bayard,  Buckalew,  Cameron,  Cattelfc 
Conness,  Davis,  Doolittle,  Drake,  Harlan,  Henderson* 
Hendricks,  Johnson,  McCreerv^Norton,  Patterson  (Teun.)i 
Saulsbury,  Sprague,  Thayer,  Tipton,  Trumbull,  Van  Win* 
kle,  Vickers,  Willey  and  Yates— 24. 

Nays.— Messrs.  Cole,  Corbett,  Cragin,  Edmunds,  Ferry% 
Pomeroy,  Ramsey,  Ross,  Sumner,  Williams  and  Wilson-- 11. 

The  Chief  Justice  said  it  would  place  him  in  an  em- 
barrassing position  to  frame  the  questions,  and  that 
he  should  like  to  have  the  advice  of  the  Senate  on  the 
subject,  and  would  be  obliged  to  them  if  they  would 
adjourn  until  10  o'clock  on  Monday,  whereupon,  on 
motion  of  Mr.  YATES,  the  time  for  meeting  was  fixed 
at  10  o'clock  on  Monday. 

On  motion  of  Mr.  COLE,  the  court  then  adjourned. 
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PROCEEDINGS  OF  MONDAY,  MAY  II. 


The  Senate  met  at  ten  o'clock,  pursuant  to  order, 
With  about  twenty  Senators  in  their  seats  at  the  open- 
ing. 

After  the  reading  of  the  jonrnal  the  Chief  Justice 
said:— The  Senate  meetB  this  morning  under  the  order 
for  deliberation,  and  the  doors  will  be  closed,  unless 
some  Senator  makes  a  motion  now, 

Mr.  SHERMAN— Before  the  doors  are  closed  I  will 
■ubmit  a  motion  that  I  believe  will  receive  the  unani- 
mous consent  of  the  Senate.  To-morrow  will  be  a  day 
of  considerable  excitement,  and  I  move  that  the  Ser- 
geant-at-Arms  be  directed  to  place  his  assistants 
through  the  galleries  with  directions,  without  further 
order  from  the  Senate,  to  arrest  any  person  that  vio- 
lates the  rules  of  order. 

Mr.  EDMUNDS— It  is  a  standing  order. 

Mr.  SUMNER— An  intimation  and  the  Sergeant-at- 
Arms  would  be  sufficient. 

The  Chief  Justice— The  Chief  Justice  will  state 
that  the  Sergeant-at-Arms  has  already  taken  that  pre- 
caution. 

Mr.  SHERMAN  suggested  that  notice  be  given  in 
the  moraine  papers. 

Mr.  WILLIAMS  suggested  that,  as  there  will  pro- 
bably be  many  straneers  in  the  galleries  to-morrow, 
the  Chief  Justice,  before  the  call  of  the  roll,  admonish 
all  persons  that  no  manifestation  of  applause  or  dis- 
approval will  be  allowed  in  the  Senate  under  penalty 
oj  arrest. 

This  proposition  met  with  general  approbation,  and 

Mr.  SHERMAN  withdrew  his  motion. 

The  doors  were  closed  at  10-20  o'clock. 

The  doors  having  been  closed  the  Chief  Justice 
stated  that  in  compliance  with  the  decree  ol  the 
Senate  he  had  prepared  the  questions  to  be  addressed 
to  Senators  upon  the  articles  of  impeachment,  and 
that  he  had  reduced  his  views  to  writing,  which  he 
re^d. 

Mr.  BUCKALEW  submitted  the  following  motion, 
which  was  considered  by  unanimous  consent  and 
agreed  to:— 

Ordered,  that  the  views  of  the  Chief  Justice  be  entered 
urion  the  journal  of  proceedings  of  the  Senate  for  the  trial 
of  impeachment. 

Address  of  the  Chief  Justice. 

The  Chief  Justice  then  arose  and  addressed  the 
Senate  as  follows: — 

Senators:— In  conformity  with  what  seemed  the 
general  wish  of  the  Senate,  when  it  adjourned  on  last 
Thursday,  the  Chief  Justice,  in  taking  the  vote  on  the 
articles  of  impeachment,  will  adopt  the  mode  sanc- 
tioned by  the  practice  in  the  case  of  Chase.  Peck  and 
Humphreys.  He  will  direct  the  Secretary  to  read  the 
several  articles  successively,  and  after  the  reading  of 
each  article  will  put  the  question  of  guiltv  or  not 
guilty  to  each  Senator,  rising  in  his  place— the  form 

used  in  the  trial  of  Judge  Chase:— Mr.  Senator  , 

how  say  yon,  is  the  respondent,  Andrew  Johnson. 
President  of  the  United  States,  guiltv  or  not  guilty  of 
a  high  misdemeanor,  as  charged  in  this  article? 

In  putting  the  questions  on  articles  fourth  and  sixth, 
each  of  which  charges  a  crime,  the  word  "crime"  will 
be  substituted  for  the  word  "misdemeanor."  The 
Chier  Ju«tice  has  carefullv  cons'dered  the  niggestion 
of  the  Senator  from  Indiaua  (Mr.  Hendricks),  which 
appeared  to  meet  the  approval  of  the  Senate,  that  iu 
taking  the  vote  on  the  eleventh  article,  the  question 
shonid  be  pnt  on  each  clause,  aud  has  found  himself 
unable  to  divide  the  article  as  suggested.  The  articles 
charge  several  facts,  but  thev  are  so  connected  that 
they  make  but  one  allegation,  "and  this  charges  as  con- 
stitutingone  misdeme  mor ;  the  first  act  chirg-d  in  sub- 
stance, that  the  President  publiclv  declared  ;n  August, 
1866.  that  the  Thirty-ninth  Congress  was  a  Congress  of 
only  part  of  the  States,  and  not  a  constitutional  Con- 
gress, intending  thereby  to  deny  its  constitutionality 
to  enact  laws  or  propose  amendments  to  the  Constitu- 
tion, and  this  charge  seems  to  have  been  made  as  in- 
troductory, and  as  qualifying  that  which  follows, 
namely:— That  the  President,  in  pursuance  of  this 
declaration,  attempted  to  prevent  the  execution  of 
the  Ternre  of  Office  act  by  contriving  and  attempting 
to  contrive  means  to  prevent  Mr.  Stanton  from  re- 


suming the  functions  of  Secretary  of  War,  after  the 
refusal  ot  the  Senate  to  concur  in  his  suspension,  and 
also  by  contriving  and  attempting  to  contrive  means 
to  prevent  the  execution  of  the  Appropriation  act  of 
March  2,  1S67;  and  also  to  prevent  the  execution  of 
the  Rebel  States  Government's  act  of  the  same  date. 

The  gravamen  of  the  article  seems  to  be  that  the 
President  attempted  to  defeat  the  execution  of  the 
T«nure  of  Office  act,  and  that  he  did  this  in  pursu- 
ance of  a  declaration  which  wai  intended  to  deny  the 
constitutional  competency  of  Congress  to  enact'lawa 
or  propose  constitutional  amendments,  and  by  con- 
triving means  to  prevent  Mr.  Stanton  from  resuming 
his  office  of  Secretary;  and  also  to  prevent  the  execu- 
tion of  the  Reconstruction  acts  in  the  Rebel  States. 
The  single  substnntive  matter  charged  is  the  attempt 
to  prevent  the  execution  of  th«  Tenure  of  Office  act 
and  the  other  facts  alleged,  either  as  introductory, 
and  exhibiting  his  general  purpose,  or  as  showing  the 
means  contrived  in  furtherance  of  that  attempt. 
This  single  matter,  connected  with  the  other  matters 
previously  and  subsequently  alleged,  is  charged  as  the 
high  misdemeanor  of  which  the  President  is  alleged 
to  have  been  guilty. 

The  general  question  of  guilty  or  not  guilty  of  high 
misdemeanor,  as  charged,  seems  fully  concurred  in  a* 
charged,  and  will  be  put  to  this  article,  as  well  as  to 
the  others,  until  the  Senate  direct  some  mode  of  divi- 
sion. In  the  tenth  article  the  division  suggested  by 
the  Senator  from  New  York  (Mr.  Conkling)  may  be 
more  easily  made.  It  contains  a  general  allegation  to 
the  effect  that  on  the  sixteenth  of  August,  and  on 
other  days,  the  President,  with  intent  to  set  aside  the 
rightful  authority  of  Congress  and  bring  it  into  con- 
tempt, uttered  certain  scandalous  harangues  and 
threats  and  bitter  menaces  against  Congress, 
and  the  laws  of  the  United  States  enacted  by 
Congress,  thereby  bringing  the  office  of  President 
into  disgrace  to  the  great  scandal  ot  all  goon  citizens, 
and  sets  forth  in  three  distinct  specifications  the  ha- 
rangues, threats  and  menaces  complained. of  in  this 
respect  to  the  several  specifications ;  and  then  the 
question  of  guilty  or  not  guilty  of  high  misdemeanor, 
as  charged  in  the  article,  can  also  be  taken.  The 
Chief  Justice,  however,  sees  no  objection  in  putting 
general  questions  on  this  article,  in  the  same  manner 
as  the  others ;  for  whether  particular  questions  be  put 
on  the  specifications  or  not,  the  answer  to  the  final 
question  must,  be  determined  by  the  jndgment  of  the 
Senate,  whether  or  not  the  acts  alleged  in  the  specifi- 
cations have  been  sufficiently  proved,  and  whether,  if 
sufficiently  proved,  they  amount  to  a  high  misdemea- 
nor within  the  meaning  of  the  Constitution. 

On  the  whole,  therefore,  the  Chief  Justice  thinks 
that  the  better  practice  will  be  to  put  the  general 
question  on  each  article,  without  attempting  to  make 
any  subdivision,  and  will  pursue  this  course,  if  no  ob- 
jection is  made.  He  will,  however,  be  pleased  to  con* 
form  to  such  directions  as  the  Senate  may  see  fit  in 
the  matter. 

Whereupon.  Mr.  SUMNER  submitted  the  following 
order,  which  was  considered  by  unanimous  consents— 

That  the  questions  be  put  as  proposed  by  the  presiding 
officer  ot  the  Senate,  and  each  Senator  shall  rise  in  his 
place  and  answer,  "Guilty"  or  "Not  Guilty"  only. 

On  motion  of  Mr.  SUMNER,  the  Senate  proceeded 
to  consider  the  following  resolution,  submitted  on  the 
25th  of  April  last:— 

Resolved,  That  the  following  be  added  to  the  rules  of 
procedure  and  practice  iu  the  Senate,  when  sitting  at  the 
trial  of  impeachment:— "On  a  conviction  by  the  Senate, it 
shall  be  the  duty  of  the  providing  officer,  forthwith,  to  pro- 
nounce the  removal  from  oltiee  of  the  convicted  person, 
according  to  the  requirements  of  the  Constitution.  Any 
further  judgment  shall  bo  on  the  order  of  the  Senate." 

After  debate,  the  Chief  Justice  announced  that  the 
hour,  eleven  o'clock  A.  M.,  fixed  by  the  order  of  the 
Senate  for  deliberation  and  debate  had  arrived,  and 
that  Senotors  could  now  submit  their  views  upon  the 
several  articles  of  impeachment,  subject  to  the  limits 
of  debate  fixed  by  the  twenty-third  rule. 

And,  after  deliberation,  on  motion  of  Mr.  CON- 
NESS,  at  ten  minutes  before  two  o'clock,  the  Senate 
took  a  recess  of  twenty  minutes,  at  the  expiration  of 
which  time,  after  further  deliberation,  on  motion  of 
Mr.  CONNESS,  at  half-past  five  o'clock  the  Senate 
took  a  recess  until  half-past  seven  o'clock  P.  M. 

While  the  Senate  was  in  secret  session  excited 
crowds  were  in  the  lobbv,  anxious  to  know  the  course 
of  the  debates  inside.  Frequent  inquiries  were  made 
of  all  who  were  supposed  to  know  anything  of  the 
matter,  and  from  time  to  time  additional  information 
was  received  by  them,  and  soon  traveled  to  the  Honse 
of  Represeutatieea,  where  groups  were  occasionally 
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formed  discussing  the  subject.  The  inquiry  was  made 
of  everybody  corning  from  the  direction  of  the  Senate, 
"What's  the  latest  news?"  or  "Who  has  last  spoken, 
and  wdat  course  had  he  taken?"  Answers  were  given 
according  to  the  ability  of  the  person  interrogated. 
It  was  ascertained  that  numerous  Senators  had 
apoken,  bat  the  views  of  the  Republicans  excited  the 
most  interest. 

It  was  ascertained  that  Messrs.  Grimes,  Trumbnll 
and  Fstisenden  had  clearly  expressed  themselves 
•gainst  the  conviction  of  the  President,  while  Mr. 
Henderson  was  against  all  the  articles  of  impeachment 
except  the  eleventh.  Messrs.  Sherman  and  llowe,  ac- 
cording to  tue  general  account,  supported  only  the 
second,  third,  fourth,  eighth  and  eleventh  articles. 
Messrs.  Edmunds,  Stewart,  Williams  and  Morrill  (Me.) 
sustained  all  the  articles,  while  Messrs.  Hendricks, 
Davis,  Johnson  and  Dixon  opposed  them. 

Midnight.— A  large  number  of  persons  were  in  the 
Rotunda  of  the  Capitol  to-night,  waiting  to  hear  from 
the  Senate,  which  resumed  Its  secret  session  at  half- 

§ast  seven  o'clock.  Only  those  privileged  to  enter  the 
euate  side  of  the  building,  Including  members  of  the 
House  and  reporters  for  the  press  were  permitted  to 
approach  the  immediate  vicinity  of  the  Senate.  Some 
occupied  the  adjacent  rooms,  while  others  stood  in  the 

f>assatre  ways,  all  anxious  Inquirers  after  important 
utellijjence. 

It  was  ascertained  that  Senator  Conness,  Harlan, 
Wilson  and  Morton  spoke  In  favor  of,  and  Mr.  Pucka- 
lew  in  opposition  to  the  conviction  of  the  President. 

The  expectation  by  the  outside  parties  was  that  those 
who  are  regarded  as  doubtful  on  the  Republican  side 
would  express  their  virws. 

Mr.  Edmunds  submitted  the  following  order:— 

That  the  order  of  the  Senate  that  it  will  proceed  at 
twelve  o'clock,  noon,  to-morrow,  to  vote  on  the  arti- 
cles of  impeachment,  be  rescinded. 

This  was  not  acted  on. 

Mr.  WILLIAMS  offered  the  following:— 

Ordered,  That  the  Chief  Justice,  in  directing  the 
Secretary  to  read  the  several  articles  of  impeachment, 
Shall  direct  him  to  read  the  eleventh  article  first,  and 
the  question  shall  be  then  taken  upon  that  article,  and 
thereafter  the  other  ten  successively  as  they  stand. 

This  lies  over. 

A  motion  that  the  Senate  meet  at  half-past  eleven 
o'clock  to-morrow  morning  to  sit  with  open  doors, 
was  agreed  to. 

The  Senate  adjourned  at  eleven  o'clock. 


PROCEEDINGS  OFJUESDAY,  MAY  12. 

The  chair  was  taken  at  half-past  eleven  precisely  by 
the  President  pro  tem.,  and  the  Chaplain,  Rev.  Dr. 
Gray,  then  opened  the  proceedings  with  prayer.  After 
an  invocation  on  behalf  ol  the  nation,  he  concluded  as 
follows  :— 

"Prepare  the  mind,  O,  Lord,  of  the  President  for 
the  removal  or  the  suspense  connected  with  this  day's 
proceedings;  prepare  the  minds  of  the  people  for  the 
momentous  issues  which  hang  upon  the  decisions  of 
the  hour;  prepare  the  minds  of  Thy  servants,  the 
Senators,  for  the  great  responsibility  of  this  hour; 
may  they  be  wise  in  counsel ;  may  they  be  clear  and 
just,  and  correct  in  judgment,  and  may  they  be  faith- 
ful to  the  high  trusts  committed  to  them  by  the  na- 
tion, and  may  the  blessing  of  God  be  upon  the  peopie 
everywhere;  may  the  people  bow  to  the  supremacy 
of  the  law;  may  order,  and  piety,  and  peace  prevail 
throughout  all  our  deliberations,  and  may  the  bles- 
sing of  God  rest  upon  the  nation.  God  preserve  the 
people.  God  preserve  the  government  and  save  it. 
God  maintain  the  right,  to-day  und  forevermore. 
Amen." 

Messrs.  Stanbery  and  Evarts  entered  the  Chamber. 
In  the  meantime  the  Chief  Justice  assumed  the  chair, 
and,  the  court  was  opened  by  proclamation. 

Senator  CHANDLER  immediately  arose  and  ad- 
dressed the  Chair,  but  the  Chief  Justice  directed  the 
Secretary  to  proceed  with  the  reading  of  the  journal. 
After  the  reading  had  progressed  for  some  minutes, 

Mr.  EDMUNDS  moved  that  the  further  reading  be 
dispensed  with,  but 

Mr.  DAYIS  objected,  and  the  journal  was  read 
throng u. 


Mr.  EDMUND8  moved  to  take  up  the  pending 
order,  which  was  as  follows:— 

Ordered,  That  the  standing  order  of  the  Senate,  that  it 
will  proceed  at  twelve  o'clock,  noon,  to-morrow,  to  vote 
upon  the  articles  of  impeachment,  be  reconsidered. 

Mr.CHANDLER  asked  unanimous  consent  to  make 
a  statement.  No  objection  being  made  he  said:— My 
colleague,  Mr.  Howard,  is  taken  suddenly  ill,  and  was 
delirious  yesterday.  He  was  very  ill  this  mornina, 
but  he  told  me  that  be  would  be  here  to  vote,  even  at 
the  peril  of  his  life.  Both  of  his  physicians,  however, 
objected,  and  said  it  would  be  at  the  peril  of  his  life. 
With  this  statement,  I  desire  to  move  that  the  Senate, 
sitting  as  a  court,  adjourn  nntil  Saturday  next,  at 
twelve  o'cloek. 

Mr.  HENDRICKS  moved  to  amend  by  making  it 
to-morrow  at  twelve  o'clock. 

Mr.  CHANDLER— There  is  no  probability  that  he 
will  be  able  to  be  up;  be  had  a  very  high  fever  and 
was  delirious;  he  said  ne  would  be  here  to-day  if  the 
Senate  insisted  on  having  him  come. 

Mr.  FESSENDEN  Inquired  whether  the  postpone- 
ment would  leave  the  order  with  reference  to  filing 
opinions  after  the  final  vote  applicable  to-day? 

The;chief  Justice— The  Chief  Justice  understanda 
that  it  applies  to  the  final  vote. 

Mr.  CONNESS— And  two  days  thereafter? 

The  Chief  Justice— And  two  days  thereafter. 

Mr.  HENDRICKS  then  suggested  that  Mr.  Chand- 
ler modify  his  motion  so  as  to  provide  for  an  adjourn- 
ment till  Thursday,  when,  if  the  Senator  should  not 
be  well  enoutrb,  a  further  adjournment  could  be  bad. 

Mr.  CHANDLER  asked  would  Friday  suit  the  Sena- 
tor? 

Several  Senators— "No;"  "no." 

The  motion  of  Mr.  Hendricks  was  lost. 

Mr.  TIPTON  moved  to  amend  by  making  It  Friday, 
but  the  motion  was  not  agreed  to.  Senator  Sumner 
and  mover  apparently  being  the  only  Senators  voting 
affirmatively. 

Mr.  BUCKALEW  suggested  that  Mr.  Chandle? 
modify  his  motion  to  read,  "that  when  the  Senate  ad- 
journ it  be  to  Saturday." 

Mr.  CHANDLER  so  modified  it,  and  it  was  agreed 
to,  with  onlv  one  or  two  nays  on  the  Democratic  side. 

Mr.  EDMUNDS  moved  that  the  Secretary  be  di- 
rected to  inform  the  House  the  Senate  will  proceed 
further  in  the  trial  on  Saturday  next,  at  twelve  o'clock. 
He  withdrew  the  motion,  however,  after  a  few  min- 
utes. 

On  motion  of  Mr.  DRAKE,  the  eourt  was  adjourned 
at  ten  minutes  before  twelve  o'clock. 


PROCEEDINGS  OF  SATURDAY,  WAY  16. 

Washington,  May  16.—  The  Senate  met  at  11 '30  A. 
M.  The  calleries  were  full,  and  policemen  were  sta- 
tioned in  all  the  aisles. 

At  12  M.,  the  Chief  Justice  assumed  the  Chair,  and 
called  the  court  to  order.  In  the  meantime,  Mana- 
gers Stevens,  Bingham  and  Logan,  and  Mr.  Evarts,  of 
the  counsel  for  the  President,  had  entered  and  taken 
their  places.  Mr.  Conkling,  Mr.  Grimes  and  Mr. 
Howard  were  present,  making  a  full  Senate. 

The  following  is  the  vote  on  the  adoption  of  an  or- 
der, offered  by  Mr.  Williams,  to  take  the  vote  on  the 
eleventh  article,  first:— 

Yeas— MessrB.  Anthony,  CanAron,  Cattell,  Chandler 
Cole,  Conkling,  Conness,  Corbett,  Cragin,  Drakes* 
Edmunds,  Ferry,  Frelinghuysen.  Harlan,  Howard, 
Howe,  Morgan.  Morill  (Me.),  Morrill  (Vt.),  Morton,  Nye, 
Patterson  (N.  H.),  Pomeroy,  Ramsey,  Sherman.  Sprague, 
Stewart,  Sumner,  Thayer,  Tipton,  Wade,  Williams,  Wil- 
son and  Yates— 34. 

Nays  -Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Doolit- 
tie,  Feasenden,  Fowler,  Henderson,  Hendricks.  Johnson, 
McCreery,  Norton,  Patterson  (Tenn.).  Ross,  Saulsbury, 
Trumbull,  Van  Winkle,  Yickers  and  Willey— 19. 

Senator  JOHNSON  inquired  whether  the  order  of 
Senator  Williams  was  debateable. 

The  Chief  Justice  replied  that  it  was  not. 

Senator  JOHNSON  said  he  would  like  to  make  a 
remark  on  it. 

Senator  CONNESS  objected. 

The  question  was  then  put  on  taking  np  Senator 
Williams'  order  for  action,  and  it  was  decided.  Yeas, 
34 ;  nays,  19. 

Senator  Wade  voted  for  the  first  time,  and  voted  in 
the  affirmative.  Senator  Grimes  was  hot  then  pre- 
sent. 

The  vote  was  then  taken  on  the  Eleventh  Article  Of 
impeachment,  and  resulted  as  follows :— 
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Anthony, 

Cameron, 

Cattell, 

Chandler, 

Cole. 

Conkling, 

Conness, 

Corbett, 

Crau'in, 

Drake, 

£  Imunds, 

Ferry, 


GtHLTT. 

Frclinghuysen, 

Harlan, 

Howard, 

Howe, 

Morgan, 

Morton, 

Morrill  (Me.), 

Morrill  (Vt.) 

Nye, 

Patterson  (N.II.) 

Pomeroy, 

Ramsey, 

vor  GUILTY. 

Grimes, 
Henderson, 
Hendricks, 
Johnson, 
McCreery, 
Norton, 


Sherman, 

Sprague, 

Stewart, 

Sumner, 

Tuayer, 

Tiotoo, 

Wade, 

Williams, 

Willev, 

Wilson, 

Yates. 


Bnvnrd,  Grimes,  Patterson  (Tenn.) 

Bnckalew,  Henderson,  Ross, 

Divis,  Hendricks,  Saulsbury, 

Dixon,  Johnson,  Tramhnil, 

Doolittle,  McCreery,  Van  Wiukle, 

Fessenden,  Norton,  Vickers. 

Fowler, 

The  vote  stood  35  for  conviction,  and  19  for  acquit- 
tal. So  Andrew  Johnson  was  acquitted  on  that  ar- 
ticle. 

Immeditfloly  on  the  declaration  of  not  guilty  on  the 
eleventh  article.  Mr.  Williams  moved  an  adjournment 
to  Tuesdav,  26th  inst. 

Mr.  HENDRICKS  claimed  it  to  be  out  ef  order. 

Trie  Chair  so  decided. 

.Mr.  DRAKE  appealed  from  the  decision  of  the 
Chair,  and  it  was  overruled.    Yeas,  34;  nays,  20. 

The  votes  of  the  Senators  were  waited  for  with  the 
utmost  anxiety,  though  nothing  more  than  a  general 
motion  as  of  suspense  relieved,  was  made  manifest 
when  the  vote  of  a  doubtful  Senator  was  given.  It 
was  noticed  that  Senator  Cameron  voted  ahcarl  of 
time.  The  Chief  Justice  had  not  concluded  the  formal 
qne8tion  before  the  Senator's  vote  of  guilty  was 
pronounced.  Senators  Fcssenden,  Fowler,  Grimes, 
Ross,  Trumbull,  and  Van  Wiukle,  among  the  Re- 
publican Senators,  voted  not  gniity.  Senator 
Wade,  when  his  name  was  called,  stood  up  unhesi- 
tatingly, and  voted  guilty. 

Before  the  result  of  the  vote  was  announced,  but 
when  it  was  known,  Mr.  WILLIAMS  rose  and  moved 
that  the  Senate,  sittimr  as  a  Court  of  Impeachment, 
adjourn  till  Tuesday,  May  26,  at  twelve  o'clock. 

Senator  JOHNSON  addressed  the  Chief  Justice. 

The  Chief  Justice  said  that  debate  was  not  in  order. 

Senator  JOHNSON— Is  it  in  order  to  adjourn  the 
Senate  when  it  has  already  decided  on  one  of  the  arti- 
cles. 

The  Chief  Justice— The  precedents  are,  except  In 
one  case,  "the  case  of  Humphreys,"  that  the  an- 
nouncement was  not  made  until  the  end  of  the  cause. 
The  Chair  will,  however,  take  the  direction  of  the 
Senate.  If  the  Senate  desire  the  announcement  to  be 
made  now,  it  will  be  made. 

Senator  SHERMAN  —  The  announcement  of  the 
vote  had  better  be  made. 

Senator  DRAKE  -  I  submit,  as  a  qnestion  of  order, 
that  a  motion  to  adjourn  is  pending,  and  that  that 
motion  takes  precedence  of  all  other  things. 

Toe  Chief  Justice— The  Senator  from  Missouri  is 
pcrlectly  right.  A  motion  to  adjourn  has  been  made, 
and  that  motion  takes  precedence. 

Mr.  HENDRICKS— The  motion  to  adjonrn  cannot 
be  made  pending  a  vote,  and  the  vote  is  not  complete 
until  it  is  announced. 

Senator  CONKLING— A  motion  cannot  be  made 
pending  the  roll  call. 

Several  Senators— Certainly  not;  let  the  vote  be  an- 
nounced. 

Seuator  JOHNSON— I  ask  that  the  vote  be  an- 
nounced. 

The  Chief  Jnstice—  The  vote  will  be  announced. 
The  Clerk  will  read  the  roll. 

The  roll  having  been  read  by  the  Clerk,  the  Chief 
Justice  rose  and  announced  the  result  in  these 
words:— "On  this  article  there  are  35  Senators  who 
have  voted  guilty  and  19  Senators  who  have  voted 
not  guilty.  The  President  is,  therefore,  acquitted  on 
this  article. 

No  manifestation  of  sentiment  was  made  on  either 
side  of  the  question.  Whatever  were  the  feelings 
of  Senators,  members  and  spectators,  they  were 
tboroushly  suppressed. 

Senator'Williams'  motion  to  adjourn  till  Tuesday, 
the  86th  inst..  was  then  takeu  up. 

Senator  HENDRICKS  submitted  as  a  question  of 
order,  that  the  Senate  was  not  executing  an  order 
already  maue,  which  was  iu  the  nature  aud  had  the 


effect  of  the  previous  question;  and,  therefore,  the 
motion  to  adjourn  otherwise  than  simply  to  adjourn, 
was  not  in  order. 

Cnlisof  "Question!"  "Qnestion!" 

The  Chief  Justice— The  motion  that  when  tho 
Senate  adjourn  it  adjonrn  to  meet  at  a  certain  date, 
cannot  now  be  entertained,  because  it  is  iu  process  of 
executing  an  order.  A  motion  to  aiijourn  to  a  certain 
day,  seems  to  the  Chair  to  come  under  the  same  rule, 
aud  the  Chair  will,  therefore,  decide  the  motion  not 
in  order. 

Senator  CONNESS— From  that  decision  of  the  Chair 
I  appeal. 

The  Chief  Jnstice  put  the  questiou,  and  directed  tho 
Clerk  to  read  the  order  adopted  to-day  on  motion  of 
Senator  Edmund*,  as  follows:  — 

Ordered,  That  the  Senate  do  now  proceed  to  vote  on  tho 
articles,  according  to  the  rules  of  the  Senate. 

Seuator  Howard  called  for  the  yeas  aud  nays  on  the 
question  whether  the  decisiou  of  the  chair  should  be 
sustained.  The  vote  was  taken  and  resulted,  yeas, 
24;  nays,  30,  as  follows:— 

Yeas.— MeBsrs.  Anthony,  Bayard,  Bnckalew,  Conkling, 
Davis,  Dixuu,  Doolittle,  Ferry,  Fessenden,  Fowler,  Grimes, 
Henderson,  Hendricks,  Johnson,  McCreery,  Morgan,  Nor- 
ton, Patterson  (Tenn.),  Saulsbury,  Sherman,  Iruuibull, 
Van  Winkle,  Vickers  and  Willey— 24. 

Nays.— Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Con- 
nees,  Corbett,  Cragin,  Drake,  Edmunds,  FreHnghayHen, 
Harlan,  Howard,  Howe  Morrill  (Me.).  Morrill  (Vt.),  Mor- 
ton, Nye,  Patterson  (N.  11.),  Tomerov,  Ramsey,  Ross, 
Sprague.  Stewart,  Sumner,  Thayer,  Tipton,  Wade,  Wil- 
liams, Wilson  and  Yates— 30. 

So  the  decision  of  the  Chief  Justice  was  reversed 
and  the  order  to  adjourn  over  was  ruled  to  be  in 
oider. 

Mr.  HENDERSON  moved  to  amend  the  order  by 
striking  out  the  words  "Tuesday,  the  25th  inst.,"  and 
inserting  in  lieu  thereof  the  words  "Wednesday,  the 
first  day  of  July  next." 

The  amendment  was  rejected  by  the  following 
vote: — 

Ykas.— Messrs.  Bayard,  Bnckalew,  Davis,  Dixon,  Doo- 
little,  Fessendou,  Fowler,  Grimes,  Henderson,  Hendricks, 
Johnson,  McCreery,  Norton,  Patterson  (Term.),  Robs, 
Saulabury,  Trumbull,  Van  Wiukle,  Vickers  and  Willey— '20. 

Nays.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkliug,  Conness.  Corbett,  Cragin,  Drake,  Kd- 
munds,  Ferry,  Frelinghnvsen,  Harlan,  Howard,  Howe, 
Morgan,  Morrill  (Me.),  Morrill  (Vt),  Morton.  Nye,  Patter- 
son  (N\  H.),  Pomeroy,  Ramses,  Sherman,  rtprague,  S tow- 
art,  Sumner,  Thayer,  Tipton,  Wade,  Williams,  WUsou 
and  Yates— 30. 

Mr.  MoCREERY  moved  to  amend  the  order  by 
making  it  read  "adjourn  without  day." 

The  question  was  taken,  aud  the  amendment  was 
rejected.   Yeas,  6;  nays,  47,  as  follows:— 

Ykas.— Messrs.  Bayard,  Davis,  Dixon,  Doolittle,  Mc- 
Creery, and  V  ickers— 6. 

Nays.— Messrs.  Anthony,  Bnckalew,  Cameron,  Cattell, 
Chaudler.  Cole,  Conkliug,  Conness,  Corbett,  Cragin, 
Drake,  Edmunds,  Ferry,  Fessenden,  Fowler,  Freling- 
hnvsen. Harlan,  Henderson,  Hendricks.  Howard,  Howe, 
Johnson,  Morgan,  Morrill  (Me.),  Morrill  ^Vt.),  Morton, 
Norton,  Nye,  Patterson  (N.  HA,  Patterson  (Tenu.),  Pome- 
roy, Ramsey,  Ross,  Saulsburv,  Sherman,  Spr.igie,  Stewart, 
Sumner,  Thayer*  Tipton,  Trumbull,  Van  Winkle,  Wade, 
Williams,  Wilson,  and  Yates— 47. 

Senator  BUCKALEW  moving  to  amend  the  order 
by  providing  for  an  adjournment  till  Monday,  25ih 
inst.  Rejected  without  a  division,  and  the  questiou 
recurred  on  the  order  as  originally  offered  by  Senator 
Williams,  to  adjourn  the  court  till  Tuesday,  the  26th 
inst. 

The  vote  was  taken,  and  resulted— yeas,  32 ;  nays, 
21,  as  follows:— 

Yeas.—  Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conness.  Corbett,  Cragin,  Drake,  Edmunds,  Freling- 
hnvsen, Harlan,  Howard,  Howe,  Morrill  (Me.),  Morrill 
(Vt.)  Morton,  Nye,  Patterson  (N.  HJ.  Pomeroy,  Ramsey. 
Ross,  Spragne,  Stewart.  Sumner,  Thayer,  Tiptou,  Van 
Winkle,  Wade,  Williams,  Wilson  and  Yates— 32. 

NAYS-Messrs.  Bayard,  Bnckalew,  Conkliug,  Davis, 
Dixon,  Doolittle.  Ferry,  Fessenden,  Fowler,  Johnson, 
Heuderson,  HendricKs,  McCreery,  Morgan,  Norton,  Patter- 
son (Tenn.),  Saulabury,  Sherman.  Trumbull,  Vickers  aud 
Willey— a. 

The  Chief  Justice  announced  the  resnlt,  aud  said:- 
"So  the  Senate,  sitting  as  a  Court  of  Impeachment, 
stands  adjourned  till  the  26th  inst.,  at  twelve  o'clock." 

The  Chief  Justice  then  left  the  chair,  and  the  mem- 
bers of  the  House  retired  to  their  own  chamber. 

The  spectators  who  had  filled  every  seat  aud  stand- 
ing place  in  the  galleries  immediately  began  to  pour 
out  into  halls  and  corridors,  and  the  curtaiu  fell  on 
the  national  drama  of  impeachment. 

The  closing  scene  was  not  marked  by  the  slightest 
breach  of  decorum  or  of  good  order. 
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The  proceedmgs  were  opened  with  prayer  by  the 
Chaplain,  who  invoked  Divine  approval  of  the  action 
of  the  body,  and  that  that  action  would  conduce  to 
the  best  interests  of  all  classes  of  the  people. 

The  Chief  Justice  then  took  his  seat  as  presiding 
officer,  and  proclamation  in  the  usual  form  was  made 
by  the  Sergeant-at-Arms. 

Motion  to  Rescind  Order  of  Voting. 

Senator  WILLIAMS  offered  the  following  order :— 

Resolved,  That  the  resolution  heretofore  adopted  as  the 
order  of  reading  and  voting  on  the  articles  of  kupeacn- 
rnent  be  rescinded. 

Senator  JOHNSON  (Md.)  asked  as  to  the  effect  of 
the  order. 

The  Chief  Justice  remarked  that  the  first  business 
in  order  was  to  notify  the  House  of  Representatives 
that  the  Senate  was  ready  to  receive  them  at  the  bar, 
and  that  after  that  the  course  would  be  to  read  the 
journal  of  the  last  day's  proceedings.  If  objection 
were  made,  the  order  offered  by  Senator  Williams 
would  not  be  in  order  until  both  these  thiugs  were 
done. 

Senator  JOHNSON  made  the  necessary  objection, 
and  then, 

On  motion  of  Senator  EDMUNDS,  it  was  ordered 
that  the  House  be  notified  tbat  the  Senate  is  now 
ready  to  proceed  with  the  impeachment  of  Andrew 
Johnson. 

Soon  after  the  Sergeant-at-Arms  announced  the 
managers  on  the  part  of  the  House  of  Representa- 
tives. 

The  House  of  Representatives  having  been  an- 
nounced at  the  bar,  entered  in  Committee  of  the 
Whole,  headed  by  its  chairman,  Mr.  Washburne,  of 
Illinois,  and  attended  by  Mr.  McPherson,  Clerk  of 
the  House,  and  Mr.  Lippincott,  its  doorkeeper. 

The  managers  advanced  aud  took  their  seats  at  the 
table  set  apart  for  them. 

Mr.  Stevens  was  not  among  them. 

The  President  was  represented  oy  Messrs.  Stan  berry, 
Evans  and  Nelson. 

The  Speaker  came  among  the  first  of  the  members, 
and  took  his  usual  seat  beside  Senator  Morrill,  of 
Maine. 

3!r.  Prnyn  took  a  seat  in  the  arena. 

The  members  of  the  House  trenerally  filed  off  to  the 
peats  provided  for  them  in  the  southeastern  and  south- 
western angles  of  the  Chamber. 

By  this  time  every  seat  in  the  galleries  was  occu- 
pied, including  even  the  diplomatic  gallery,  where 
usually  two-thirds  of  the  seats  were  vacant.  Every 
Senator  was  in  his  seat. 

The  journal  of  the  last  day's  proceedings  was  read, 
an  1  then  the  resolution  offered  by  Senator  Williams 
came  up. 

Senator  BUCK  ALE  W  said,  that  if  the  resolution  re- 
quired unanimouscousent  for  its  consideration  to-day 
he  would  object. 

The  Chief  Justice  f  tated  his  opinion  that  it  did,  and 
that  a  single  objection  would  take  over  the  resolution 
until  to-morrow,  but  he  would  submit  that  question 
to  the  Senate. 

The  vote  was  taken  as  to  whether  the  resolution 
should  be  received  and  acted  on  now,  and  it  was 
decided  in  the  affirniutive.  Yeas  29,  nays  25,  as  fol- 
lows:— 

Vi:  vs.- Ham.  Cameron,  Cattell,  Chandler,  Conkling, 
Conness.  Cragin,  Drake.  Freliughiiyseu,  Harlan,  Howard, 
Howe,  Morgan,  Morrill  (Me.).  Morton,  Nye,  Pomerov, 
Ramsey,  Sherman,  Sprague.  Stewart.  Sumner,  Thayer, 
I  ipton,  Wade,  Williams,  Wilson  and  Yates— 29. 

Navh.  -Messrs.  Anthony,  Bavard,  Buckalew,  Corbett, 
DaviH,  Dixon,  Doolittle,  Edmunds,  Ferry,  Fessenden,  Fow- 
lor,  (.rimes,  Henderson,  Hendricks,  Johnson.  .McCreery, 
Merrill  (Vt.),  Norton,  Patterson  (N.  H.),  Patterson 
(I.  nn.)  Saulsbury.  Trumbull,  Van  Winkle,  Vickers  and 
\v  i  I  ley —25. 

Mr*  Conkling's  Substitute. 

Senator  CONKLINO  offered  as  a  substitute  for 
>r  Williams'  resolution,  an  order  that  the  Senate, 
fjittnii  for  the  trial  of  Andrew  Johnson,  President  of 
the  United  States,  will  now  proceed  in  the  manner 
prescribed  by  the  rule  in  that  behalf,  to  vote  in  their 
order  on  the  remaining  articles  of  impeachment. 


The  vote  on  the  amendmeut  was  taken  by  yeas 
I  and  nays,  and  resulted— )eas,  26;  nays,  2S,  as  fol- 
j  lows:— 

Yeas.— Messrs.  Bayard,  B.ickalew.  Cole,  Conkling,  Da- 
vis, Dixon,  Doolittle.  Ferry,  Fessenden,  Fowler,  Grimes, 
Hi  nderson,  Hendricks.  Johnson,  McCreery.  Morton,  Mor- 
rill (Vt.),  Morgan,  Norton,  Patterson  (N.  H.),  Patterson 
(Tenn.),  Saulsbury,  Trumbull,  Van  Winkle,  Vickers  and 
Willev-26. 

Nats.— Messrs.  Anthony,  Cameron,  Cattell.  Chandler, 
Conness,  Corbett,  (Jragin,  Drake,  Edmunds,  Freliug- 
huysen,  Harlan,  Howard,  Howe,  Morrill  (Me.),  Nye, 
Pomeroy,  Ramsey,  Ross,  Sherman,  Sprague.  Stewart. 
Sumner,  Thayer,  Tipton,  Wade,  Williams,  Wilson  and 
Yates -28. 

So  the  amendment  was  rejected. 

Senator  WILLIAMS  modified  his  resolution  so  as  to 
make  it  read  that  the  general  orders  heretofore  adopted 
as  to  the  order  of  reading  and  voting  on  the  articles  of 
impeachment  be  rescinded. 

Senator  TRUMBULL  inquired  whether  it  was  in 
order  to  rescind  an  order  partly  executed,  and  what 
would  be  its  effect.  It  seemed  to  him  not  to  be  in 
order. 

The  Chief  Justice— If  the  Senator  from  Illinois  makes 
that  question  of  order,  the  Chief  Justice  will  submit  it 
to  the  Senate. 
Senator  TRUMBULL— Yes,  sir,  I  make  that  question. 
Senator  DOOLITTLE  objected  to  the  resolution  as 
out  of  order,  and  tried  to  make  some  remark  in  sup- 
port of  his  objection. 

The  Chief  Justice,  after  several  calls  to  order,  de- 
clared that  the  Senator  from  Wisconsin  was  out  of 
order,  and  proceeded  to  state  the  objection  made  by 
Senator  Trumbull,  which  he  submitted  to  the  Senate. 

Senator  EDMUNDS  moved  that  the  Senate  with- 
draw for  consultation. 
!     (Cries  of  "No !") 

The  motion  was  rejected,  and 
j  Senator  TRUMBULL  stated  that  his  objection  was 
I  two-footed;  that  it  was  out  of  order  to  undertake  to 
!  rescind  an  order  partly  executed,  and  it  was  a  viola- 
!  tiou  of  the  rule  which  requires  one  day's  notice  ol  a 
j'  change  of  the  rule. 

i  The  question  was  put  as  to  whether  the  objection 
should  be  sustained,  and  it  was  decided  in  the  nega- 
tive. Yeas,  24;  nays,  30,  as  follows: — 

Yeas.— Messrs.  Anthony,  Bayard,  Buckalew,  Davis, 
Dixon,  Doolittle,  Edmund*,  Ferry,  Fessenden,  Fow  ler. 
Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Mor- 
gan, Mo;  rill  (Vt,),  Norton,  Patterson  (Tenn.),  Saulsbury, 
Trumbull,  Van  Winkle,  VicKers,  Willev— 24. 

Nays.— Messrs.iCaineron,  Cattell,  Chandler,  Cole,  Conk- 
ling, Conness,  Corbett,  Cragin,  Drake.  Frelinghuyscn, 
Harlan,  Howard.  Howe,  Morrill  (Me.),  Morton,  Nye,  Pat- 
terson (N.  H.),  Pomeroy,  Ramsey,  Ross,  Sherman.  Sprasue, 
Stewart,  Summer,  Thayer,  Tipton,  Wade,  Williams,  Wil- 
son, Yates— 30. 

The  resolution  was  then  adopted. 

Motion  to  Adjourn  to  June  23. 

Senator  MORRILL  (Me.)  moved  that  the  Senate, 
sitting  for  the  trial  of  impeachment,  do  now  adjourn 
till  Tuesday,  June  23,  at  twelve  o'clock. 

The  Chief  Justice  remarked  that  he  had  heretofore 
ruled  that  the  motion  was  not  in  order,  but  the  ruling 
was  not  sustained  by  the  Senate.  He  would  now  sub- 
mit the  question  direct  to  the  Senate. 

Mr.  CONNESS  inquired  whether  a  rulinj?  remained 
a  rule  of  the  Senate  until  the  Senate  reversed  it? 

The  Chief  Justice  replied  undoubtedly ;  but,  he 
added,  somewhat  sarcastically,  the  Chief  Justice  can- 
not undertake  to  say  how  soon  the  Senate  will  re- 
verse its  ruling.  (Laughter.) 

The  Chief  Justice  put  the  question  whether  the  mo- 
tion was  in  order,  and  it  was  decided  in  the  affirma- 
tive.  Yeas,  32;  nays,  17,  as  follows:— 

Yeas.— Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Conness,  Corbett,  Cragin,  Drake.  Ed- 
munds, Ferry,  Frelinghuyscn,  Howard,  Howe,  Morrill 
(Me.).  Morrill  Vt.),  Morton,  Nye,  Patteraon  (N.  H.),  Pome- 
roy, Ramsey,  Ross,  Shcrmnn.  Sprague,  Stewart,  Sumner, 
Thayer,  Tipton,  Wade,  Willcy,  Williams,  Wilson  and 
Yates— 34. 

Nays.— Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Doo- 
little, Fessenden,  Fowler,  Henderson,  Hendricks,  John- 
son, McCreery,  Morgan,  Norton,  Patterson  (Tenn.),  Trum- 
bull, Van  Winklo  and  Vickers— 17. 

Mr.  ROSS  moved  to  amend  the  motion  by  providing 
for  an  adjournment  till  September  1  next.  Rejected. 
Yeas,  15;  nays.  39,  as  follows:— 

Year.— Messrs.  Bavard.  Davis,  Dixon,  Doolittle,  Fessen- 
den. Fowler,  Hendricks,  Johnson,  McCreery,  Norton,  Ross, 
iSaiilsbury.  Trumbull,  Van  Winkle,  and  Vickers -1"). 

Nays. -Messre.  Antbonv,  Buckalew,  Cameron,  Cattell, 
Chandler,  Cole,  Conkling.  Conner,  Corbett,  Cragin.  Drake, 
Edmund's  Ferry,  Freringhuyseu, Grimes,  Harlan,  Heuder- 
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eon,  Howard,  Howe,  Morgan,  Morrill  (Me.),  Morrill  (Vt.), 
Morton,  Nve,  Patterson  (N.  BU),  Patterson  <Tenn.),  I'ome- 
rov,  Ramsey,  Sherman,  Sprague?  Stewart.  Sumner. 
Thayer,  Tipton,  Wade,  Willey,  Williams,  Wilson  and 
Yates-39. 

The  vote  was  then  taken  on  the  motion  of  Senator 
Morrill  (Me.),  to  adjourn  the  court  till  June  23,  next, 
and  the  motion  wes  defeated.  Yeas,  27;  nays,  »7,  as 
follows  :— 

Yeas.— Messrs.  Anthonv.  Cameron.  Cattell,  Chandler, 
Conuess,  Corbett,  Cragin,  Drake.  Harlan,  Howard.  Howe, 
Morrill  (Me.),  Nye,  Pomeroy,  Ramsey,  Hops,  Sherman, 
Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Wade,  Willey,  - 
Williams,  Wilson  and  Yates— 27. 

Nays.-  Messrs.  Bayard,  Ruckalew,Cole,  Conkling.  Davis, 
Pixon.  Doolittle,  Edmunds,  Ferry,  Fes-endeu,  Fowler, 
Frelingluiysen,  Grimes.  Henderson.  Hendricks,  Johnson, 
McCreerv,  Morrill  (Vt.),  Morton,  Norton,  Patterson  (N. 
H.).  Patterson  (Tenn.),  Saulsbury,  Trumbull,  Van  Winkle, 
Vickers— 27. 

The  Chief  Justice,  there  bein?  a  tie,  v  ted  nay. 

Senator  WILLIAMS  then  moved  thai  the  Senate 
do  proceed  to  vote  on  the  6ecoud  article  of  impeach- 
ment. 

Senator  TRUMRULL  inquired  whether  that  motion 
was  in  order. 

The  Chief  Justice  replied,  there  being  now  no  order 
relative  to  the  order  iu  which  the  vote  ou  the  articles 
should  be  taken,  the  motion  was  in  order. 

The  niotiou  was  agreed  to. 

Vote  on  the  Second  Article. 

The  Chief  Justice,  before  putting  the  question,  an- 
nounced to  the  strangers  and  citizens  in  the  galleries 
thfi  necessity  of  observing  special  order  and  profound 
silence.  He  then  directed  the  Clerk  to  read  the  se- 
cond article  of  impeachment. 

The  Senate  proceeded  to  vote  on  the  article,  the 
Chief  Justice  rising  and  putting  to  each  Senator,  as 

his  name  was  called,  the  question; — "Senator   , 

how  say  you,  is  the  respondent,  Andrew  Johnson, 
PresideDt  of  the  United  States,  guilty  or  not  y nil ty  of 
a  high  misdemeanor,  as  charged  in  this  article  of  im- 
peachment?" 

The  vote  progressed  in  perfect  stillness,  the  most 
intense  anxiety  being  manifested  when  the  name  was 
called  of  any  of  those  Republicans  who  had  voted  not 
guilty  on  the  eleventh  article,  but  after  those  Senators 
(Fessenden.  Fowler,  Grimes,  Hendereon,  Ross,  Trum- 
bull and  Van  Winkle)  had  recorded  their  votes  in 
favor  of  the  President,  there  was  a  murmur  of  relief, 
otherwise  audible  when  Senator  Ross  voted  "not 
guilty;''  but  it  required  only  one  or  two  knocks  of  the 
gavel  to  restore  perfect  order  and  stillness.  The  vote 
resulted— Guilty,  35;  not  guilty,  19— as  follows:— 

Gcit-ty — Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Conuess,  Corbett,  Cragin,  Drake.  Ed- 
munds. Ferry,  Freliughuysen.  Harlan,  Howard,  Howe, 
Morgan,  Mornll  (Me.),  Morrill  (Vt.),  Morton,  Nye,  Patter- 
son IN.  H.),  Pomeroy,  Ramsey,  Sherman.  Spragne,  Stew- 
art, Sumner,  Thayer,  Tipton,  Wade,  Willey,  Williams, 
Wilson  and  Yates— 35. 

Not  Guilty— Messrs.  Ravard.  Ruckalew,  Davis,  Dixon, 
Doolittle,  Fessenden,  Fowler,  Grimes,  Henderson,  Hen- 
dricks, Johnson,  McCreerv,  Norton.  Patterson  (Tenn.). 
Ross,  Saulsburv,  Tr  union  11,  Van  Winkle,  and  Vickers— ly. 

The  Chief  Justice  announced  the  result  in  these 


terms,  and  in  a  tone  of  voice  showing1  considerable 
emotion: — Thirty-five  Senators  have  pronounced  the 
respondent,  Andrew  Johnson,  President  of  the  Uni  ed 
States,  guilty;  nineteen  have  pronounced  him  not 
guilty ;  two-tbirda  of  the  Senators  not  having  pro- 
nounced him  guilty,  he  stands  acquitted  ou  this  ar- 
ticle. 

Senator  WILLIAMS  moved  that  the  vote  now  be 
taken  on  the  third  article  of  impeachment. 

The  Third  Article. 

The  motion  was  agreed  to,  and  the  Senate  accord- 
ingly proceeded  to  vote  on  the  third  article. 

The  vote  wag  taken  iu  the  same  manner  and  re- 
sulted in  precisely  the  same  way  as  the  vote  ou  the 
second  article,  the  vote  beiug  exactly  the  same— 
euilty,  35;  not  guilty,  19. 

Tne  Chief  Justice  announced  the  result  In  the  like 
language  as  used  in  reference  to  the  preceding  vote. 

Motion  to  Adjourn  Sine  Die  Carried. 

Senator  WILLIAMS  moved  that  the  Senate  sitting 
a«  a  Court  of  Impeachment  do  now  adjourn  sine  die. 
(Sensation.) 

The  vole  bavins  been  taken  by  yeas  and  nays, 

The  Chief  Justice  said  that  before  announcing  the 
vote  he  reminded  the  Senators  that  the  twenty-second 
rule  provided  that  if  impeachment  should  not  be,  on 
any  article  presented,  sustained  by  the  vote  of  two- 
thirds  of  the  members  present,  acquittal  should  be  en- 
tered. He  added,  after  some  interruption  by  Senators, 
if  there  were  no  objections  the  Clerk  would  enter  the 
Judgment  of  acquittal  according  to  the  rule. 

Seuator  CONNESS,  misunderstanding  the  propo- 
sition of  the  Chief  Justice,  suggested  that  the  rule 
required  a  vote  to  be  taken  ou  each  article  before 
juugment  could  be  entered. 

The  Chief  Justice  assented,  but  ?aid  he  had  refe- 
rence simply  to  those  articles  on  which  a  vote  had 
beeu  taken.  There  being  no  objection,  the  Chief  Jus- 
tice directed  a  judgment  of  acquittal  to  be  entered 
on  the  secoud,  third  and  eleventh  articles  of  impeach- 
ment. 

The  vote  on  adjournment  sine  die  was  then  an- 
nounced—yeas,  34;  nays,  16.  as  lollows:— 

Yeas.—  Messrs.  Anthony,  Cameron,  Cattell,  Chandler, 
Cole,  Conkling,  Corbett,  Cragiu,  Drake,  Edmunds,  Ferry. 
Frelinghnysen,  Harlan,  Howard,  Morgan,  Morrill  (Me.*), 
Morrill  (Vt.).  Morton,  Nye,  Patterson  (N.  H.),  Pomeroy, 
Ramsey,  Sliorman,  Spragne,  Stewart,  Sumner,  Thayer, 
Tipton,  Van  Winkle,  Wade,  Willey.  Williams,  Wilson, 
Yates— 34. 

Nays.— Messrs.  Rayard,  Ruckalew,  Davis,  Dixon,  Doo- 
little, Fowler,  Henderson,  Hendricks,  Johnson,  McCieery, 
Norton,  Patterson  (Tenn.).  Ross,  Saulsbury,  Trumbull, 
Vickers— 16. 

The  Chief  Justice  then  declared,  at  ten  minutes  be- 
fore two  o'clock,  that  the  Senate,  sitting:  as  a  court  of 
impeachment  for  the  trial  of  Andrew  Johnson,  on  ar- 
ticles of  impeachment,  stood  adjourned  without  day. 

Without  any  perceptible  manifestation  of  feeling  on 
the  part  of  the  spectators,  the  curtain  thus  tell  on  the 
last  act  of  impeachment,  and  the  members  of  the 
House  returned  to  their  own  Chamber,  and  the  galle- 
ries were  in  a  few  minutes  almost  deserted. 


THE  END 
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Discarded  Daughter,     1  50 

or  in  cloth ,  at  52  00  each. 

[  Broken  Engagement,  -  25 


CAROLINE  LEE  HENTZ'S  WORKS, 

The  Lost  Daughter,  -  1  50  I  Bena  ;  or  Snow-bird,  1  £0 
The  Planter's  North-  Marcus  Warl and,  -150 

ern  Bride,  -  -  1  50  |  Love  after  Marriage,  1  50 
Linda.  Young  Pilot  of         Eoline,      -      -  -150 

Belle  Creole,  -  1  50  |  The  Banished  Son,  -  1  50 
Robert  Graham,  -  150)  Helen  and  Arthur,  -150 
Courtship  &  Marriage,  1  50  Planter's  Dauuhter,-  150 
Ernest  Linwood,      -  1  50  |  Forsaken  Dauehter,  -  X-SO 

Above  are  in  paper  eover,  or  in  cloth,  at  52.00  each. 

FREDRIKA  BREMER'S  WORgS. 

Father  and  Daughter,  150  1  The  Neighbors,  -  -150 
The  Four  Sisters,     -  1  50  |  The  Home,       -      -  1  50 

Above  are  In  paper  cover,  or  In  cloth ,  at  52. 00  each. 
Life  in  the  Old  World.  In  2  vols.,  cloth,  price  54,00. 

JAMES  A.  MAITLANFS  WORKS, 

The  Old  Patroon;  or  the  Great  Van  Broek  Property,  1  50 
The  Watchman,  -  1  50  I  Diaryof  an  Old  Doctor  1  50 
The  Wanderer,  -  -  1  50  Sartaroe,  -  -  -  1  50 
The  Lawyer's  Story  1  50  |  The  Three  Cousins,  -  l.*0 
Above  are  in  paper  cover,  or  in  eloth  at  52-00  each. 

BEST  COOK  BOOKS  PUBLISHED. 

Every  housekeeper  should  possess  at  least  one  of  them, 
as  they  would  save  the  price  of  it  in  a  week'i  cooking. 

Miss  Leslie's  New  Cookery  Book.     -      -      .      -  2  00 

Mrs.  Goodfellow's  Cookery  as  it  Should  Be,  -  2  00 

The  National  Cook  Book,        -      -      -      .      -  S  00 

Petersons'  New  Cook  Book,       -      -      •      -      -  2  00 

Widdifleld's  New  Cook  Book,     .      .      .      .      -  2  00 

Mrs.  Hale's  New  Cook  Book,     -      -      -      .      -  8  00 

Miss  Leslie's  New  Receipts  for  Cooking,  -      -      -  2  00 

Mrs.  Hale's  Receipts  for  the  Million.       -      -      -  2  00 

The  Family  Save-All.  By  Author  National  Cook,  2  00 
Francatelli's  Celebrated  ?ook  Book.    The  Modern 

Cook,  with  62  illustrations, 600  large  octavopages,  5  00 

D0ESTICKS'  WORKS. 

Does  ticks'  Letters,    -  1  50  I  The  Elephant  Club,  -  1  50 
Plu-RI-Bus-Tah,      -  1  50  |  Witches  of  New  York,  1  5# 
Above  are  in  paper  cover,  or  in  cloth  at  52  00  each. 

HENRY  MORFORD'S  NOVELS. 

Bhoulder-Straps,      -  1  50  I  Days  of  Shoddy,  -150 
The  Coward,     -      -  1  50  | 
Above  are  in  paper  cover,  or  in  cloth  at  52.00  each. 

CHARLES  LEVER'S  WORKS. 

Charles  O'Malley,  -  75  [  Arthur  O'Leary,  -  TS 
Harry  Lorrequer,     •      75   Con  Cregan.  •  75 

Jack  Hinton,  •  •  75  |  Davenport  Dunn,  *  75 
Tom  Burke  of  Our§,  -  75  Horace  Tempi eton,  -  75 
Knight  of  Gwynne,  -      75  j  Kate  O'Donochue,    -  75 

Above  are  in  paper  cover,  or  in  cloth,  at  #2.00  eaoh. 

We  also  publish  a  Military  Edition  of  Lever's  NoveU, 
Vith  Illuminated  covers  in  colors,  price  75  cents  each. 
Ten  Thousand  a  Year,  I  The  Diary  of  a  Medical 

paper,  51  50 1  cloth,   2  00  |     Student.  75 

HARRY  COCKTON'S  WORKS. 

Sylvester  Sound,  -  -  75  I  The  Sisters, ...  75 
Valentine  Vox,       -      75    The  Steward,  .  71 

do.       do.,  cloth,   2  00  |  Percy  Effingham,      •  TJ 


Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  United 
States,  on  receipt  of  the  retail  price,  by  T.  B.  Peterson  &  Brothers,  Philadelphia,  Pa, 


T.B.  PETERSON  &  BROTHERS1  PUBLICATIONS. 


BOOKS  BY  BEST  AUTHORS. 

The  following  books  are  all  issued  in  one  volume,  in 
paper  cover,  at  #1.50  eacn,  or  bound  in  cloth  at  £2.00  each 

Gemma.   By  Trollope.   A  charming  story. 

Harem  Life  in  Egypt  and  Constantinople. 

Col  Forney's  Letters  from  Eurooe,  with  Portrait  &  Index. 

The  Rector's  Wife;  or,  Valley  of  a  Hundred  Fires. 

The  Rich  Husband.   By  author  of  "George  Geith." 

Woodburn  Grange.   A  Novel.   By  Wiliam  Howitt. 

Country  Quarters.   By  the  Countess  of  Blessington. 

The  Quaker  Soldier.    By  Col.  J.  Richter  Jones. 

The  Initials.   A  Love  Story.    By  Baroness  Tautphocuf. 

Family  Fride.   By  author  of  "  Pique.'' 

Family  Secrete.   By  author  of  "  Family  Pride." 

Self  Sacrifice.   By  author  of  "  Margaret  Maitland." 

Rose  Douglas.   A  companion  to  "  Self  Sacrifice." 

The  Pride  of  Life.    By  Lady  Jane  Scott. 

The  Lost  Beauty.   By  a  Lady  of  the  Spanish  Court. 

Saratoga.   An  Indian  Tale  of  Frontier  Life  in  1787. 

Married  at  Last.   A  Love  Story.   By  Annie  Thomas. 

A  Woman's  Thoughts  about  Women.    By  Miss  Muloek. 

Out  of  the  Depths.   The  Story  of  a  "  Woman's  Life." 

The  Mau  of  the  World.   By  William  North. 

The  Queen's  Favorite;  or,  the  Price  of  a  Crown. 

Self  Love ;  or,  The  Afternoon  of  Single  Life. 

False  Pride ;  or,  Two  Ways  to  Matrimony. 

The  Coquette;  or,  L'fe  and  Letters  of  Eliza  Wharton. 

Cora  Belmont;  or,  the  Sincere  Lover.   A  Love  Story. 

The  Lover's  Trials.   By  Mrs.  Deuison. 

High  Life  in  Washington.    By  Mrs.  N.  P.  Lasselle. 

The  Beautiful  Widow.   By  Mrs.  Percy  B.  Shelley. 

Love  and  Money.  By  J.  B.  Jones  :  authorof  Rival  Belief. 

The  Matchmaker.   By  Beatrice  Reynolds. 

The  Brother's  Secret.   By  William  Godwin. 

Flirtations  in  Fashionable  Life.    By  Catharine  Sinclair. 

The  Lost  Love.    By  author  of  "  John  Drayton." 

The  Roman  Traitor.   By  Henry  William  Herbert. 

Bohemians  of  London.    By  E  M.  Whitty. 

The  Rival  Belles;  or.Life'n  Washington.  ByJ.B.  Jonee. 

The  Devoted  Bride.   By  St.  George  Tucker. 

Love  and  Duty.    By  Mrs  Hubbach. 

Woman  in  Black.   Bv  author  of"  Man  in  Grey." 

The  Ladies'  Guide  to  Needlework  and  Embroidery. 

The  Ladies'  Guide  to  True  Politeness.    By  Miss  Leslie. 

Harris's  Wild  Sports  and  Adventures  in  Africa. 

Jtdge  Haliburton's  Yankee  Stories.  Illustrated. 

Courtship  and  Matrimony.    By  Robert  Morris. 

High  Life  in  New  York.    By  Jonathan  Slick. 

The  Jealous  Husband.    By  Annette  Marie  Maillard. 

The  Refugee.    By  Herman  Melville,  author  of"  Omoo." 

Life,  Speeches  and  Martyrdom  of  Abraham  Lincoln. 

The  Belle  of  Washington.    By  Mrs.  N.  P.  Lasselle. 

Sam  Slick  the  Clockmaker.   By  Sam  Slick. 

Major  Jones*  Courtship  and  Travels.  Illustrated. 

The  Life,  Writings,  and  Beauties  of  Fanny  Fern. 
Life  and  Lectures  of  Lola  Montez,  with  her  portrait. 
Wild  Southern  Scenes.  By  author  Wild  Western  Scenes. 
The  Humors  of  Falconbridge.  By  J.  F.Kelly.  Illustrated, 
Currer  Lyle ;  or,  the  Autobiography  of  an  Actress. 
Simon  Suggs'  Adventures  aud  Travels.  Illustrated, 
^lajor  Thome's  Scenes  in  Arkaneaw.  Illustrated. 
Pi ney  Wood's  Tavern  •  or.  Sam  Slick  in  Texas. 
Wilfred  Montressor;  or  High  Lite  in  New  York. 

If  >dern  Chivalry.    By  H.  H.  Breckenridge. 
The  Big  Bear's  Adventures  and  Travels.  Illustrated. 
Memoirs  of  Vidocq.    His  Life  and  Adventures, 
tftnl,  Coal  Oil,  and  other  Minerals.  By  Eli  Bowen, 
lilt  Cabin  and  Parlor.    By  J.  Thornton  Randolph. 
I.iidy  Maud;  or,  the  Wonder  of  Kingswood  Chase. 
Jealousy.    By  George  Sand,  author  of  "Consuelo.** 
I  idiana.   A  Love  Story.    By  George  Sand. 
The  Crossed  Path;  or  Basil.   By  Wilkie  Collins. 
The  Little  Beauty.   A  Love  Story.   By  Mrs.  Grey. 
The  Dead  Secret.  Bv  Wilkie  Collins,  author  of  "  Basil." 
Lizzie  Glenn ;  or  Trials  of  a  Seamstress.  By  T.  S.  Arthur. 
The  Earl's  Secret    A  Love  Story.   By  Miss  Pardoe. 
Cousin  Harry  Bv  Mrs.  Grey,  author"  Gambler's  Wife." 
Lord  Montagu's  Page.   A  Novel.   By  G.  P.  R.  James. 
Six  Nights  with  the  Washingtonians.   By  T.  S.  Arthur. 
Harry  Coverdale's  Courtship  and  Marriage.  Illustrated. 
The  Adopted  Heir.   A  Love  Story.    By  Miss  Pardoe. 
Lorrimer  Littlegood.   By  author  of  "  Frank  Fairlegh." 
Secession,  Coercion,  and  Civil  War.   By  J.  B.  Jones. 
The  Wandering  Jew.    By  Eugene  Sue.  Illustrated. 
Mysteries  of  Paris ;  and  its  Sequel.   By  Eugene  Sue. 
Martin,  the  Foundling.   By  Eugene  Sue. 
Ten  Thousand  A  Year.    By  Samuel  C  Warren. 
Count  of  Monte  Christo.    By  Alexander  Dumas. 
Camille;  or  the  Fate  of  a  Coquette.    By  Alex.  Dumas. 
Rose  Forster.   By  George  W.  M.  Reynolds. 
Washington  and  his  Generals;  or  the  Legends  of  the 

American  Revolution.    By  George  Lippard. 
The  Quaker  City;  or  Monks  of  Monk  Hall.  By  Lippard. 
Blanche  of  Brandywine.   By  George  Lippard. 
Paul  Ardenheim;  the  Monk  of  Wissahickon.  By  Lippard. 
The  above  books  are  all  issued  in  one  volume,  in  paper 

cover,  at  $1 .50  each,  or  bound  in  cloth,  at  £2.00  each. 
Neal's  Charcoal  Sketches.  Complete.  Cloth,  -  2  50 
The  Story  of  Elizabeth.  By  Miss  Thackeray,  1  00,  el.  160 
Indies  Work  Table  Book,  plates,  cloth,  gilt,  .  -  1  50 
The  I  twi  and  Practice  of  Game  of  Euchre,  cloth,   1  00 

GREEN'S  WORKS  ON  GAMBLING. 

Gambling  Exposed,  -  1  50  I  The  Reformed  Gambler  1  AO 
The  Gambler's  Life,-  1  50  |  Secret  Band  Brothers,  1  50 
Above  are  I  n  paper  cover,  or  in  cloth  at  £2. 00  each. 


DISRAELI'S  WORKS 

Henrietta  Temple,  -  50  I  Young  Duke,  - 
VlvWn  Grey,  -  75    Miriam  Alroy 

Fie 


G.  W.  M.  REYNOLDS'  WORKS. 


-  50 

60  J  Contarlna  Fleming,  -  60 


Court  of  London, 
Rose  Foster, 
Caroline  Brunswick, 
Venetia  Trelawney,  - 
Lord  Saxondale, 
Count  Christoval, 
Rosa  Lambert,  - 


1  00 
1  50 
1  00 
1  00 
1  00 
1  00 
1  00 


Above  are  in  paper  cover, 
The  Opera  Dancer,  -  75 
Child  of  Waterloo,  -  75 
Robert  Bruce,  75 
The  Gipsey  Chief,  -  75 
Mary  Stuart,  Queen 

of  Scots,  ...  75 
Wallace,  Hero  Scotland  1  00 
75 
75 
75 
75 
75 
75 
75 


Isabella  Vincent, 
Vivian  Bertram, 
Countess  of  Lascelles, 
Duke  of  Marchmont, 
The  Soldier's  Wife,  - 
May  Middleton,- 
Massacre  of  Glencoe, 


Mary  Price, 
Eustace  Quentin,  -■ 
Joseph  Wilmot,  - 
Banker's  Daughter,  - 
Kenneth,  - 
The  Rye-House  Plot, 
The  Necromancer,  - 
or  in  cloth,  at  #2.00  each. 
Queen  Joanna,  or  the 
Court  of  Naples,  - 
Loves  of  the  Harem,* 
Ellen  Percy,      -  • 
Agnes  Evelyn,  -  » 
Pickwick  Abroad,  • 
Parricide,  -      -  . 
Life  in  Paris,  - 
Countess  and  the  Page, 
Edgar  Montrose, 
Discarded  Queen, 
The  Ruined  Gamester, 
Ciprina,  or  Secrets  oi 
a  Picture  Gallery,  - 


LANGUAGES  WITHOUT  MASTER. 

PRICE  FORTY  CENTS  EACH. 
French  Without  a  Master.  In  Six  Easy  Lessons. 
German  Without  a  Master.  In  Six  Easy  Lesson*. 
Spanish  Without  a  Master.   In  Four  Easy  Lesson!. 
Italian  Without  a  Master.  In  Five  Easy  Lessons. 
Latin  Without  a  Master.    In  Six  Easy  Lessons. 

Any  one  or  all  of  the  above  five  Languages  can  be 
learned  by  any  one  without  a  teacher,  with  the  aid  of 
these  books,  by  A.  H.  Monteith.  The  five  books  are  also 
bound  in  one  large  volume,  in  cloth.   Price  Two  Dollars. 

MRS.  HENRY  WOOD'S  BOOKS. 


Elster's  Folly,  -      -  1  50 
St.  Martin's  Eve,      1  50 
Lord  Oakburn's  Daugh- 
ters ;  or  Earl's  Heirs,  1  50 
The  Castle's  He'r ;  or, 
Lady  Adelaide's  Oath.l  50 


Shadow  of  Ashlydyat,  150 
Verner's  Pride,  -  1  50 
Oswald  Cray,  -  -  1  50 
Mildred  Arkell,-  -  1  50 
Squire  Trevlyn's  Heir; 
or  Trevlyn's  Hold,     1  50 


Above  are  each  in  paper  cover,  or  in  cloth  at  ^2.00  each. 
The  Channings,  -  -  1  00 1  Aurora  Floyd,  -  75 
Above  are  each  in  paper  cover,  or  in  cloth,  at  51.50  each. 
The  Mystery,    -      -      75  |  A  Life's  Secret,       -  00 

Above  are  also  bound  in  cloth.  Price  £1.00  each. 
Red  Court  Farm,  -  75  |  The  Runaway  Match,  50 
The  Lost  Bank  Note,  75  |  Better  for  Worse,  -  75 
The  Lost  Will,  -  -  60  I  Foggy  Night  at  Offord,  25 
Orville  College  -  -  50  |  The  Lawyer's  Secret,  25 
The  Haunted  Tower,  50 1  William  Allair,  -  25 
A  Light  and  a  Dark  Christmas,  -      -  .25 

WILKIE  COLLINS'  BEST  WORKS. 

The  Crossed  Path,  -  1  50  |  The  Dead  Secret,  12mo.,  1 60 
Above  are  each  in  paper  cover,  or  in  cloth,  at  £2.00  each. 
Hide  and  Seek,  -     •     75  |  Sights  A-Foot, 


After  Dark,  75 
The  Dead  Secret,  8vo.,  75 

Above  in  cloth  #1  each. 
The  Queen's  Revenge,  75 


The  Stolen  Mask, 
The  Yellow  Mask, 
Sister  Rose, 
Mad  Monkton,  - 


-  25 


EMERSON  BENNETT'S  WORKS. 

The  Border  Rover,    -  1  60  I  Bride  of  Wilderness,    1  50 

Clara  Moreland,       -  1  50  |  Ellen  Norbury,  -     -   1  50 

Viola;  or  Adventures  I  Forged  Will,     -  -150 

in  Far  South-West,  1  50  |  Kate  Clarendon,  -  1  50 
Above  are  in  paper  cover,  or  in  cloth,  at  $2.00  each. 

Heiress  of  Bellefonte,  I  Pioneer's  Daughter  and 

and  Walde-Warren,  75  |    Unknown  Countess,  79 

C.  J.  PETERSON'S  WORKS. 

Old'Stone  Mansion,  -   1  50  |  Kate  Aylesford,-      -  150 

Above  are  in  paper  cover  ;  or  in  cloth,  at  £2.00  each. 
Cruising  in  Last  War,     75  I  Grace  Dudley  5  or  Ar- 
Valley  Farm,    -     -      25  {     nold  at  Saratoga,  •  10 

DOW'S  PATENT  SERMONS. 


Dow's  Patent  Sermons, 
1st  Series,  1.00  cloth,  1  50 

Dow's  Patent  Sermons, 
2d  Series,  1.00,  cloth,  1  50 


Dow's  Patent  Sermons, 
3d  Series,  1.00,  cloth,  1 

Dow's  Patent  Sermons, 
4th  series,  1.00, cloth,  1 


THE  SHAKSPEARE  NOVELS 

Youth  of  Shakspeare,  1  00  I  Shakapeare  and  his 
The  Secret  Passion,      1  00  |    Friends,  -      -  .10* 
The  three  above  books  are  also  bound  in  1  vol. for  54.00. 

RIDDELL'S  MODEL  ARCHITECT. 

Architectural  Designs  of  Model  Country  Residences* 
By  John  Riddell,  Practical  Architect.  Illustrated  with 
Twenty-two  Full  Page  Front  Elevations,  colored,  with 
Forty-four  Plates  of  Ground  Plans,  including  the  First 
and  Second  Stories,  with  plans  of  the  stories,  full  specifi- 
cations of  all  the  articles  used,  and  estimate  of  price. 
Great  attention  is  given  to  the  internal  arrangements,  in 
regard,  to  the  stairs,  store-rooms,  water-closets,  bath- 
rooms, and  closets;  also  to  heat,  light,  and  ventilation. 
Prepared  expressly  for  persons  who  contemplate  building 
and  for  Artizans  throughout  the  United  States.  It  is 
published  in  one  large  Royal  Folio  volume,  measuring 
eighteen  by  fifteen  inches  in  size,  and  when  opened  being 
three  feet,  and  the  whole  bound  in  one  volume,  in  the) 
most  substantial  manner.  Price  Fifteen  Dollar*  a  Copy^ 


T,  B.  PETERSON  &  BROTHERS'  PUBLICATIONS. 


ALEXANDER  DUMAS'  WORKS. 


Count  of  Monte  Criato,  1  50 
The  Iron  Mask,  -  -  1  00 
Louise  La  Yalliere,  -  1  00 
Adventures  of  Marquis,  1  00 
Diana  of  Meri dor,  -  1  00 
The  Three  Guardsmen,  75 
Twenty  Years  After,  -  75 
Bragelonne,  75 
Camille,   -      -      -     1  50 


Memoirs  of  a  Physician,  1  00 
Queen's  Necklace,  -  1  00 
Six  Years  Later,  -  1  00 
Countess  of  Charny,-  1  00 
Andree  de  Taveruey,  1  00 
Forty-five  Guardsmen,  75 
The  Iron  Hand,  -  75 
The  Chevalier,  -  1  00 
The  Conscript.         -   1  50 


Above  are  in  paper  cover,  or  in  cloth,  at  £2.00  each. 


The  Fallen  Angel,  • 
Edmond  Dantes, 
Felina  de  Chambure, 
The  Horrors  of  Paris, 
Sketches  in  France, 
Isabel  of  Bavaria, 


Man  with  Five  Wives,  75 

Twin  Lieutenants,  -  75 
Annette,  Lad  v  >f  Pearls,  50 

Mohicans  of  Paris,  •  50 
George ;  or  the  Planter 

of  the  Isle  of  France,  50 

Buried  Alive,      -      -  85 


The  Corsican  Brothers,  50 

GEORGE  SAND'S  WORKS 


Consuelo,  - 
Countess  of  Rudolstadt, 
First  and  True  Love, 
The  Corsair, 


Jealousy,  lvol.,  paper,  1  50 
or  in  1  vol.,  cloth,  -  2  00 

Indiana,  1  vol.,  paper,  1  50 
or  in  1  vol.,  cloth   -   2  00 


Fanchon,  the  Cricket,  £1.00  in  paper,  or  in  cloth,  g\  50 
Consuelo  and  Countess  of  Rudolstadt,  1  vol  ,  cloth,  g2  00 

FRANK  FAIRLEGH  'S  WORKS. 

Frank  Fairlegh,  -     -     75  I  Fortunes    of  Harry 
Lewis  Arundel,  -      -      75  |    Racket  Scapegrace,  75 

Fine  editions  of  above  are  issued  in  cloth,  at  $2  00  each. 
Harry  Coverdale's  Court-     I  Lorrimer  Littlegood,-  150 

ship,  £1.50,  or  cloth,  3  00  |    or  in  cloth,  -  2  00 


CAPT.  MARRYATT'S  WORKS. 


Jacob  Faithful,  -      -  50 

Japhet  Search  of  Father,  50 

Phantom  Ship,  50 

Midshipman  Easy,    -  50 

Pacha  of  Many  Tales,  50 

Naval  Officer,  50 

Bnarleyow,  50 


Newton  Foster, 
King's  Own, 
Pirate  &  Three  Cutters, 
Peter  Simple, 
Percival  Keene,  -  • 
Poor  Jack,  • 
Sea  King,  - 


GUSTAVE  AIMARD  S  WORKS. 


The  Rebel  Chief,  - 
The  Smuggler  Chief, 
The  Border  Rifles,  - 
The  Prairie  Flower,  • 
The  Indian  Scout,  « 
The  Trail  Hunter,  - 


75  [  The  Indian  Chief,  - 
75  \  The  Red  Track, 
75  |  Pirates  of  the  Prairies, 
75  I  Trapper's  Daughter,  - 
75  |  The  Tiger  Slayer,  - 
75  |  The  Gold  Seekers,  - 


LIVES  OF  HIGHWAYMEN. 


Life  of  John  A.Murrel,  50 
Life  of  Monroe  Edwards,  50 


Life  of  Helen  Jewett, 
Life  of  Jack  Rann,  - 
Life  of  Dick  Turpin, 
Mysteries  New  Orleans, 
Kit  Clayton,-  - 
Mat  Blake,        -  - 
Bill  Horton, 
Galloping  Gus,  - 
Diary  of  a  Pawnbroker, 
Life  of  Sybil  Grey, 
Life  of  Grace  O'Malley, 
Life  of  Jack  Sheppard, 
Life  of  Davy  Crockett, 
Tom  Waters, 
Obi,  or  3  Fingered  Jack, 
Desperadoes  New  World 
Life  of  Henry  Thomas, 
Life  of  Arthur  Spring, 
Life  of  Jack  Ketch,  - 
Ninon  De  L'Enclos,  - 
Lives  of  the  Felons,  - 


Life  of  Joseph  T.  Hare,  50 
The  Robber 's  Wife,  -  50 
Ned  Hastings,  •  50 

Eveleen  Wilson,  -  50 
Silver  and  Pewter,  -  50 
Sweeney  Todd,  50 
Life  of  Jonathan  Wild,  25 
Life  of  Mrs.  Whipple,  25 
Biddy  Woodhull,  -  25 
Life  of  Mother  Brownrlg,  25 
Dick  Parker,  the  Pirate,  25 
Life  of  Mary  Bateman, 
Life  of  Captain  Blood, 
Life  of  Galloping  Dick, 
Sixteen-Stringed  Jack's 

Fight  for  Life,  -  25 
Highwayman's  Avenger,  25 
Life  of  Raoul  De  Surville  25 
Life  of  Rody  the  Rover,  25 
Captain  Blood  and  the 

Beagles,  25 
Life  of  Guy  Fawkes,  75 
Vidocq's  Adventures,  1  50 


25 


25 


SEA  TALES. 


Adventures  Ben  Brace,  75 
Jack  Adams,  Mutineer,  75 
Jack  Ariel's  Adventures,  75 
Petrel,  or  Life  on  Ocean,  75 
Cruising  in  Last  War,  75 
Life  of  Paul  Periwinkle,  75 
Percy  Effingham,  -  75 
Life  of  Tom  Bowling,  75 
The  Three  Pirates,  -  50 
The  Flying  Dutchman,  50 
Red  King,  -  -  -  50 
The  Corsair,  50 
Yankee  Jack,  •  -  50 
Red  Wing,  ...  50 
Life  of  Alexander  Tardy ,  50 
The  Yankee  Middy,  -  50 
The  Gold  Seekers,  -  50 
The  King's  Cruisers,  50 


Yankees  In  Japan 
Morgan,  the  Buccaneer, 
Jack  Junk,  - 
Valdez,  the  Pirate,  - 
Gallant  Tom,  - 
Harry  Helm,     -  • 
Rebel  and  Rover, 
The  Doomed  Ship,  - 
Davis,  the  Pirate, 
The  Flying  Yankee,  - 
Harry  Tempest,  -  • 
The  Pirate's  Son, 
The  River  Pirates,  ■ 
Man-of-Wars-Man,  » 
Charles  Ransford,  • 
The  Iron  Cross, 
Dark  Shades  City  Life 
The  Rats  of  the  Seine 


ELLEN  PICKERING'S  WORKS. 


Poor  Cousin,  - 
Orphan  Niece,  -  < 
Kate  Walsingham,  • 
The  Grumbler,  - 
Marrying  for  Money, 


Ellen  Wareham, 
Who  Shall  be  Heir? 
Nan  Darrell,  • 
The  Squire, 


83 


DR.  HOLLICK'S  WORKS. 

Dr.  Holllck's  great  work  on  the  Anatomy  and 

Physiology  of  the  Human  Figure,  with  plates,  • 
Dr.  Hollickrs  Family  Physician,     -     -     •  • 


1  50 
24 


50 

St.  Ronan's  Well,  • 

50 

50 

Tiprl   f-ftimtlpt        -  m 
I.tU  VlHullllcl,       •  " 

The   Tip  t  reiM\ nr{    m  m 

50 

50 

50 

50 

T>i<»  rP a  1  i □  m ft n      _  — 
i  lit  inudiiinii)    m  m 

50 

50 

Woodstock, 

50 

50 

Highland  Widow,  etc., 

50 

50 

Anne  of  Geierstein,  - 

50 

50 
50 

Count  Robert  of  Paris, 
The  Black  Dwarf  and 

50 

50 

Legend  of  Montrose, 

50 

50 

Castle  DangerouB.and 

50 

Surgeon's  Daughter, 

50 

50 

Moredun.    A  Tale  of 

50 

1210,  .... 

M> 

50 

Tales  of  a  Grandfather, 

50 

Life  of  Scott,  cloth,  - 

2  50 

SCOTT'S  "  WAVERLEY  NOVELS.* 

CHEAP  EDITION.   PAPER  COVER. 
Each  book  being  complete  In  one  large  octavo  volume. 
Ivanhoe,  - 
Rob  Roy,  - 
Guy  Mannering,-  ■ 
The  Antiquary,-  • 
Old  Mortality,  - 
Heart  of  Mid' Lothian, 
Bride  of  Lammermoor, 
Waverly,  - 
Kenilworth, 
The  Pirate, - 
The  Monastery,  -  • 
The  Abbot, - 
The  Fortunes  of  Nigel, 
Peveril  of  the  Peak,  - 
Quentin  Durward, 
The  Fair  Maid  of  Perth,  50 

THE  "  NEW  NATIONAL  EDITION." 
This  is  the  cheapest  edition  of  the"  Waverley  NoVeTW* 
published  in  the  world,  all  of  them  being  contained  in 
Jive  large  octavo  volumes,  with  a  portrait  of  Sir  Walter 
Scott,  the  whole  making  nearly  four  thousand  ver{-  largt 
double  columned  pa(,es,  in  good  type,  and  handsomelj 
printed  on  the  finest  of  white  paper,  and  bound  in  the 
strongest  and  most  substantial  manner. 
Price  of  a  set,  in  Black  Cloth,  in  five  volumes.  ...$15.00 

"      **      "      Full  Law  Library  style   17.50 

"      "      "      Half  Calf,  antique   25.00 

«♦      «      N      Half  Calf,  full  gilt  backs,  etc....  25JX> 

MISS  PARDOE'S  WORKS. 

The  Jealous  Wife,  -  50  1  The  Wife's  Trials,  -  75 
Confessions  of  a  Pretty  Rival  Beauties,  -      -  75 

Woman,  -  75  |  Romance  of  the  Harem,  75 

The  five  above  books  are  also  bound  in  one  vol.  for  #1  00 
The  Earl's  Secret,    •  1  50  |  The  Adopted  Heir,   -   i  50 

Above  are  in  paper  cover ;  or  in  cloth,  at  #2.00  each. 

AINSWORTH'S  GREAT  WORKS!, 


Illustrated  Life  of  Jack 

Sheppard,  - 
Life  of  Davy  Crockett, 
Court  of  Queen  Anne,  - 
Guy  Fawkes, 
The  Star  Chamber,  - 
Old  St.  Paul's,  - 
Mysteries  Court  Stuarts 
Windsor  Castle,  - 
Jack  Sheppard  and  Guy 


Tower  of  London, 
Miser's  Daughter,   -  1 

Above  in  cloth  $2  eadu 
Dick  Turpin,  -  -  5Q 
Life  of  Grace  O'Malley,  50 
Life  of  Henry  Thomas,  25 
Life  of  Mis.  Whipple  25 
Desperadoes  New  World,  25 
Ninon  De  L'Enclos,  -  25 


Fawkes,  in  1  vol.,  cloth,  -  $  00 

EUGENE  SUE'S  WORKS. 

Wandering  Jew,       -  1  50  I  Woman's  Love,        »  50 

Mysteries  of  Paris,    -   1  50   Female  Bluebeard,  -  50 

Martin,  the  Foundling,  1  50  |  Man-of-War's-Man,  -  50 

Above  in  cloth,  $2  each.    I  Life  and  Adventures 

First  Love,       -      •      50  |    of  Raoul  De  Surville.  25 

G.  P.  R.  JAMES'S  BOOKS. 

Lord  Montagu's  Page,  1  50  |  The  Cavalier,    -      -   I  50 

Above  are  in  paper  cover,  or  in  cloth,  at  #2.00  each. 
The  Man  in  Black,   -      75  I  Arrah  Neil,  75 
Mary  of  Burgundy,  -      75  I  Eva  St.  Clair.  50 

MAXWELL'S  WORKS. 

Wild  Sports  of  the  West,  75  I  Brian  O'Lynn,  •  73 
Stories  of  Waterloo.  -     75  I 

REVOLUTIONARY  TALES. 


B'Jven  Bros,  of  Wyoming,  50 
The  Brigand,  50 
The  Rebel  Bride,  -  50 
Raion  Runnion,  -  50 
The  Flying  Artillerist,  50 
Old  Put,     ---  50 


Wau-nan-gee,  -  » 
Legends  of  Mexico,  « 
Grace  Dudley  ;  or  Ar- 
nold at  Saratoga,  - 
The  Guerilla  Chief,  - 
The  Quaker  Soldier,. 


T.  S.  ARTHUR'S  WORKS. 


The  Lost  Bride, 
The  Two  Brides,  • 
Love  in  a  Cottage,  • 
Love  in  High  Life,  - 
If  tar  after  Marriage,  - 
The  Lady  at  Home,  - 
Cecelia  Howard, 
Orphan  Children, 
Debtor's  Daughter,  - 
Mary  Moreton, 


50  |  Trial  and  Triumph, 


50 
75 
1  50 


The  Divorced  Wife 

Pride  and  Prudence,  -  50 

Agnes,  or  the  Possessed,  50 

Lucy  Sandford,  AJO 

The  Banker's  Wife,   -  50 

The  Two  Merchants,  50 

Insubordination,      •  £0 

The  Iron  Rule,  50 

Lizzie  Glenn,!  50.clo.  2  00 

Cloth,   -  2  00 


8ix  Nights  with  the  Washingtonians,  1 

MRS.  GREY'S  WORKS 


Cousin  Harry,   -      -  1  50  | 
Above  are  in  paper  cover, 

Gipsey's  Daughter,  -  50 

Lena  Cameron,        •  50 

Belle  Df  the  Family,  -  50 

Sybil  Lennard,  50 

Duke  and  Cousin,     -  50 

The  Little  Wife,      -  50 

Manoeuvring  Mother,  50 

Baronet's  Daughter's,  50 

Young  Prima  Donna,  50 


The  Little  Beauty,  -  1 
or  in  cloth,  at  £2.00  each. 

Old  Dower  House,  - 

Hyacinthe,  ■ 

Alice  Seymour 

Mary  Seaham, 

Passion  and  Principle 
The  Flirt,  -      -  - 
Good  Society,    ■  • 
Lion-HeaxUd,  ■ 


:  ft 


T.  i.  PETERSON  ft  BROTHERS1  PUBLICATIONS* 


HUMOROUS  AMERICAN  WORKS 

With  Illuminated  Covert,  and  Beautifully  lllu$tratecL 


Major  Jones'  Courtship, 
Major  Jones'  Travels, 
Simon  Suggs's  Adven- 
tures and  Travels, 
Major  Jones'  Chronicles 

of  Pineville,  - 
Polly  Peablossom's 

Wedding, 
Widow  Rugby's  Hus- 
band, - 
Bis  Bear  of  Arkansas, 
Western  Scenes,  or 
Life  on  the  Prairie, 
Btreaks  Squatter  Life, 
Pickings  from  Picayune 
Stray  Subjects,  arrested 

and  Bound  Over,  - 
The  Louisiana  Swamp 

Doctor,  - 
Charcoal  Sketches,  - 
Misfortunes  Peter  Faber,  75 
Yankee  among  Mermaids  75 
Drama  in  Pokerville,  75 
K.  Orleans  Sketch  Book,  75 


The  Quorndon  Hounds,  75 
My  Shooting  Box,    -  75 
Warwick  Woodlands,  75 
The  Deer  Stalkers,  -  75 
Peter  Ploddy,  75 
Adventures  of  Cap- 
tain Farrago,  -      -  75 
Major  O'Regan's  Ad- 
ventures, 75 
Sol.  Smith's  Theatri- 
cal Apprenticeship,  75 
Sol.  Smith's  Theatri- 
cal Journey-Work,  -  7i 
The  Quarter  Race  in 

Kentucky,  75 
Mysteries  of  Backwoods,  75 
Percival  Mayberry's  Ad- 
ventures and  Travels,  75 
Yankee    Yarns  and 

Yankee  Letters,     -  75 

Fudge  Fumble.  -  -  75 
Aunt  Patty's  Scrap  Bag,  75 

American  Joe  Miller,  50 

Following  the  Drum,  50 


PETERSONS'  "ILLUMINATED"  STORIES. 


With  Colored  Covers  and  Illustrated. 


Life  of  Dick  Parker,  -  25 
Life  of  Jack  Ketch,  -  25 
Mother  Brownrigg,  •  25 
Galloping  Dick,  -  -25 
Biddy  Woodhull,  -  25 
Desperadoes  New  World,  25 
Harry  Thomas,  -  -  25 
Mrs.  Whipple  and  Jesse 

Strang's  Adventures,  25 
Life  of  Jonathan  Wild,  25 
Lives  of  the  Felons,  -  25 
Life  Ninon  De  L'Enclos  25 
The  River  Pirates,  -  25 
Dark  Shades  City  Life,  25 
The  Mats  of  the  Seine,  25 
Mysteries  of  Bedlam,  25 
Ciiaries  Ransford,       -  25 


Mysteries  of  a  Convent, 
Mysterious  Marraige, 
Captain     Blood,  the 

Highwayman,  - 
Captain  Blood  and  the 

Beagles,  - 
Highwayman's  Avenger, 
Mary  Bateman, 
Rody  the  Rover,  -  - 
Raoul  De  Surville, 
Sixteen  -  S  tringed 

Jack's  Fight  for  Life, 
Rose  Warrington, - 
Ghost  Stories, 
Life  of  Arthur  Spring, 
The  Valley  Farm, 
The  Iron  Gross,    •  • 


MILITARY  NOVELS. 


With  Illuminated 
Charles  O'Malley  - 
irtck  Hinton,  - 
The  Knight  olGwynne 
Htrry  Lorrequer, 
Tom  Burke  of  Ours,  > 
Arthur  O'Leary,  - 
Con  Cregan, 
Kate  O'Donoghue, 
Horace  Templeton, 
Davenport  Dunn,  « 
Following  the  Drum,  < 
Valentine  Vox,  - 
Twin  Lieutenants,  < 
Stories  of  W  aterloo, 
The  Soldier's  Wife, 


Military  Covers, in  Color*. 
75  I  Three  Guardsmen,  -  75 
75  Guerilla  Chief,  -  -  75 
75  I  Jack  Aoam's  Advent's,  75 
75  I  Twenty  Years  After,  -  75 
75  Bracelonne,  Son  of  Athos  75 
75  I  Wallace,  Hero  Scotland  1  00 
75  I  Forty-five  Guardsmen,  75 
75  Tom  Bowling's  Advent's 
75  I  Life  of  Robert  Bruce,  - 
75  |  The  Gipsy  Chief,  - 
50  I  Massacre  of  Glencoe 


Life  of  Guy  Fawkes,  - 
Child  of  Waterloo, 
Advent's  of  Ben  Brace, 
Life  of  Jack  Ariel, 


GEORGE  LIPPARD'S  WORKS. 


The  Quaker  City;  or 
Monks  of  Monk  Hall.l  50 

Paul  Ardenheim,      -  1  50 

Washington  and  his 
Generals,  or  Legend/ 
of  the  Revolution,      1  50 

Blanche  Brandywine,  1  50 
Above  in  cloth  #2  each. 


Mysteries  of  Florence,  1  00 
The  Empire  City,  -  75 
Memoirs  of  a  Preacher,  75 
The  Nazarene,  75 
Washington  and  his  Men  75 
Legends  of  Mexico,  50 
The  Entranced,  -  25 
Bank  Director's  Son,  25 


i  F.  SMITH'S  WORKS. 

The  Usurers  Victim ;  or      I  Adelaide  Waldgrave,  or 
Thomas  Balscombe,      75  |    Trials  of  a  Governess,  75 

BULWER'S  (I***  Lytton)  NOVELS. 

The  Roue,  -  -  -  50 1  Falkland.  25 
The  Oxonians,  -      -      50 1  The  Courtier,    -  25 

MILITARY  AND  ARMY  BOOKS. 

U.S.  Light  Infantry  Drill.  25  I  Ellsworth's  Zouave  Dritt,2B 
U.  8.  Government  Infan-      The  Soldier's  Companion,  25 
try  ARifle  Tactics,  -      25  |  The  Soldier's  Guide,  25 

LIEBIG'S  WORKS  ON  CHEMISTRY. 

Agricultural  Chemistry,  25  I  The  Potato  Disease,  and 
Animal  Chemistry,  -      25  |     how  to  prevent  it,  -25 
Liebig's  Complete  Works  on  Chemistry.  Containing 
all  of  Professor  Leibig's  writings,  In  cloth.   Price  S2.00. 

WADSWORTH'S  SERMONS. 

America's  Mission,   -      25  I  Thanksgiving;  a  Thankf- 
rhankfulness*  Char-  giving  Sermon,      -  15 

tetfcf,       -  25  |  Politics  in  Religion,  -  12 

Henry  Ward  Beecher  on  War  and  Emancipation,  -  15 
Rev.  William  T.  Brantley's  Union  Sermon.  15 


GOOD  BOOKS  at  75  CENTS  EACH. 

Leyton  Hall.  By  Mark  Lemon.  ....  75 
Elsie's  Married  Life.  By  Mrs.  Daniels.  -  -  .  73 
The  Brigand ;  or  Demon  of  North.  By  Victor  Hugo,  75 
The  Irish  Sketch  Book.  By  Wm.  M.  Thackeray.  75 
Roanoke;  or,  Where  is  Utopia?  By  C.  H.  Wiley,  75 
The  Crock  of  Gold.  By  Martin  Farquhar  Tupper,  75 
The  Twins  and  Heart.  By  Martin  Farquhar  Tupper,  75 
Ned  Musgrave;  or  Most  Unfortunate  Man  in  the  World,  75 
The  Red  Indians  of  Newfoundland,  Illustrated.  75 
Webster  and  Havne's  Speeches  in  Reply  to  Col.Foote,  75 


The  Beautiful  Nun,  - 
Banditti  of  the  Prairie, 
Tom  Racquet, 
8alathiel,  by  Croly,  - 
Corinne,  or  Italy,  • 
Aristocracy,  -  - 
Inquisition  in  Spain, 
Flirtations  in  America, 
The  Coquette, 


Whitehall, 
Mysteries  Three  Cities 
Genevra,  - 
Nothing  to  Say, 
Father  Clement,  cloth, 
do.  paper, 
Miser's  Heir,  cloth,  - 
do.       paper,  - 
New  Hope ;  or  Rescue 


Illustrated  Life  and  Campaigns  of  General  U.  S.  Grant. 

Cloth  fill  00,  or  in  paper  75  cents. 
Illustrated  Life  and  Services  ot  Major-General  Philip  H, 

Sheridan.    Cloth,  gl.OO ;  or  in  paper  75  cents. 
Life  of  President  Johnson.   Cloth  #1.00  ;  paper  75  cts. 

GOOD  BOOKS  at  50  CENTS  EACH. 


The  Monk,  by  Lewis,  -  50 
Diary  of  a  Physician  -  50 
Ella  Stratford,  .  50 

Josephine,      -       ■  50 
Robert  Oaklands,     -  50 
Abednego,  Money  Lender  50 
Female  Life  New  York,  50 
Agnes  Grey,   -         -  50 
Bell  Brandon,      -  50 
Beautiful  French  Girl  50 
Moreton  Hall,   -  60 
Jenny  Ambrose,  50 
Life  of  Gen.  McOlellan,  50 
Exposition  of  the  Knights  of  the  Golden  Circle, 
The  Orphans  and  Caleb  Field.    By  Mrs.  Oliphant, 
Ryan's  Mysteries  of  Love,  Courtship,  and  Marriage, 
Trial,  Life  and  Execution  of  Anton  Probst,  - 
Lady's  and  Gentlemen's  Science  of  Etiquette.  By 

Count  D'Oreay  and  Countess  De  Calabella, 
Lardner's  One  Thousand  Ten  Things  Worth  Knowing, 
Trial  of  the  Assassins  and  Conspirators  for  the  murder  of 

President  Lincoln.   Cloth  #1.50,  or  in  paper  60  cents. 

GOOD  BOOKS  at  25  CENTS  EACH. 

Mysteries  of  a  Convent    25  |  The  Woman  in  Grey,  25 


Admiral's  Daughter, 
The  Emigrant  Squire, 
The  Orphan  Sisters,  - 
Greatest  Plague  of  Life, 
The  Two  Lovers, 
Fortune  Hunter, 
Clifford  &  the  Actress, 
Train's  Union  Speeches,  50 
Romish  Confessional,  50 
Allieford,  -  -  50 
Victims  of  Amusements,  50 
Violet,-  -  -  50 
Montague,  or  Almacks,  50 
60 
50 
50 
50 

30 

50 


The  Deformed,  -  -  25 
Two  Prima  Donnas,  -  25 
Mysterious  Marriage,  25 
Jack  Downing -Letters  25 
Rose  Warrington,  -  25 
Charles  Ransford,  -  25 
Abbey  of  Innismoyle  25 
Gliddon's  Ancient  Egypt  25 
Life  of  Bishop  Hughes,  25 
Life  of  General  Butler,  25 


Mysteries  of  Bedlam,  25 

Book  of  Ghost  Stories,  25 

Iron  Cross,  25 

The  Ladies'  Etiquette,  25 
Philip  in  Search  of  Wife,  25 

Father  Tom  and  Pope,  25 

Nobleman's  Daughter,  25 

Rifle  Shots,       -      -  25 

Life  of  General  Meade,  25 

Train  to  the  Fenians,  25 


Aunt  Margaret's  Trouble.  By  Chas.  Dickens' Daughter  25 
Madison's  Expositios  of  Odd  Fellowship,  -  -  25 
Knowlson's  Complete  Farrier,  or  Horse  Doctor,  •  25 
Knowlson's  Complete  Cow  or  Cattle  Doctor,  •  25 
The  Complete  Kitchen  and  Fruit  Gardener,  •  25 
The  Complete  Florist  and  Flower  Gardender,      -  25 

GOOD  BOOKS  at  $1.00  EACH. 

Adventures  of  Don  Quixote  &  Sancho  Panza,  -  -  1  00 
Whiteiriars;  or,  the  Days  of  Charles  the  Second,  -  1  00 
Petersons'  Complete  Coin  Book,  with  fac-similes 

of  all  the  Coinsin  the  World,  andU.  S.  Mint  value,  1  00 
Income  Tax  List  of  Residents  of  Philadelphia,  -  1  00 
The  Married  Woman's  Private  Medical  Companion,  1  00 
Southern  Life,  -  -  1  00  I  Gen.  Scott's  Portrait,  1  00 
Tangarua,  a  Poem,  -  1  00  |  Henry  Clay's  Portrait,  1  00 

CHRISTY  &  WHITE'S  SONG  BOOKS. 

8erenader's  Song  Book,  10 
Bi'dworth's  Songs,   -  19 
Christy  and  White's 
Complete  Ethiopian 
Melodies.   Cloth,  -  1  00 


Christy  and  Wood's 

Complete  Song  Book, 
Melodeon  Song  Book, 
Plantation  Melodies, 
Ethiopian  Song  Book, 

LECTURES  AND  OTHER  BOOKS. 


Odd  Fellowship  Exposed,  13 
Sons  of  Malta  Exposed,  13 
Life  of  Rev.  John  Maffit,  13 
Dr.  Berg  on  Jesuits,  -  13 
Arthur's  Receipts  for  Preserving  Fruits,  etc 
New  Card  of  Stamp  Duties,  for  1867,  official, 


Dr.  Berg's  Answer  to 

Archbishop  Hughes,  18 
Train  and  Hughes,  -  15 
Train  on  Slavery,     -  15 
13 
15 


PETERSONS'  COUNTERFEIT 
DETECTOR  &  BANK  NOTE  LIST. 

Corrected  by  Drexel  *t  Co.,  Bankers,  Philadelphia. 

Monthly,  per  annum  8h%2 

Semi-Monthly,  per  annum   3.00 

Single  Numbers   15  Cents. 

To  Agents  glO  a  hundred  net  cash. 
Subscriptions  may  commence  with  any  number.  Termi 
cash  in  advance.    Every  Business  man  should  subscribe 
A  valuable  Business  Journal  and  Advertising  Medium 


pm-  Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  United 
8tates,  on  receipt  of  the  retail  price,  by  T,  B.  Peterson  &  Brothers,  Philadelphia,  Pa. 


GET  UP  TOUR  CLUBS  FOR  1868!!!     NOW  IS  THE  TIME! II 


PETERSON'S  MAGAZINE 

THE  BEST  AND  CHEAPEST  IN  THE  WpRLD! 

Tills  popular  Monthly  contains  more  for  the  money  than  any  in  the  world.  Its  merit  and  cheapness  are  hest  proved 
fcy  the  fact,  that,  in  1867,  its  circulation  exceeded  that  of  all  the  other  Ladies  Magazines  combined.  In  1868,  it  will  be 
Bill  further  improved,  where  improvement  may  be  found  possible.  It  will  contain  nearly  1000  pages,  14  steel  plates, 
12  double-sized  mammoth  colored  steel  fashion  plates,  and  900  wood  engravings— and  all  this  for  only  TWO  DOLLARS 
A  YEAR,  or  a  dollar  less  than  magazines  of  its  class.  Every  lady  ought  to  take  "Peterson."  In  the  general  advance 
of  prices,  it  is  THE  ONLY  MAGAZINE  THAT  DID  NOT  RAISE  ITS  PRICE.    It  is,  therefore,  emphatically, 

THE  MAGAZINE  FOR  THE  TIMES. 

The  stories  in  "Peterson"  are  conceded  to  he  the  best  published  anywhere.  Mrs.  Ann  S.  Stephens,  Amanda  3<L 
Douglar,,  Mary  Bavard  Clarke,  Ella  Rodman.  Frank  Leo  Benedict,  Mrs.  R.  Harding  Davis,  author  of  -'Margret  Howtk* 
E.  L.  C.  Moulton,  Gabrielle  Lee,  Rosalie  Grey,  Clara  Augusta,  and  the  authors  of  "  The  Second  Life,"  of  "  Susy  L's  Diary* 
jmd  of  "  Dora's  Cold,"'  besides  all  the  other  popular  female  writers  of  America,  are  regular  contributors.  In  addition,  to 
the  usual  number  of  shorter  stories,  there  will  be  given  in  1868,  at  least  Four  Original  Copy-righted  Novelets,  viz: 

THE  BRIDE  OP  THE  PRAIRIE, 

By  Mrs.  ANN  S.  STEPHENS. 

THE  TRAGEDY  OF  FAUQUIER, 

By  the  Author  of  "THE  SECOND  LIFE." 

GUILTY  OR  NOT  GUILTY, 

By  AMANDA  M.  DOUGLAS. 

P.  P.  P. 

By  FRANK  LEE  BENEDICT, 

In  its  Illustrations  also,  "Peterson"  is  unrivalled.   The  Publisher  challenges  a  comparison  between  its 

STEEL  AMD  OTHER  ENGRAVINGS, 

And  those  in  other  Magazines,  and  one  steel  engraving  at  least  is  given  in  each  number. 

MAMMOTH  COLORED  FASHION  PLATES. 

Each  number  will  contain  a  double-size  Fashion  plate,  engraved  on  steel  and  handsomely  colored.  These  plates 
contain  from  four  to  six  figures  each,  and  excel  any  thing  of  the  kind.  In  addition,  wood-cuts  of  the  newest  bonnets, 
hats,  caps,  head-dresses,  cloaks,  jackets,  ball  dresses,  walking  dresses,  house  dresses,  etc.,  etc.,  will  appear  in  each 
number.  Also  the  greatest  variety  of  children's  dresses.  Also  diagrams,  by  aid  of  which  a  cloak,  dress,  or  child's 
costume  can  be  cut  out  without  the  aid  of  a  mantua-maker,  so  that  each  diagram  in  this  way  alone,  will  save  a  year's 
subscription.    The  Paris,  London,  Philadelphia,  and  New  York  fashions  described,  in  full,  each  month. 

COLORED  PATTERNS  IN  EMBROIDERY,  CROCHET,  etc. 

The  Work-Table  Department  of  this  Magazino  IS  WHOLLY  UNRIVALED.  Every  number  contains  a  dozen  or 
more  patterns  in  every  variety  of  Fancy-work,  Crochet,  Embroiderv.  Knitting,  Bead-work,  Shell-work,  Hair-work,  etc., 
etc.,  etc.  SUPERB  COLORED  PATTERNS  FOR  SLIPPERS,  PURSES,  CHAIR  SEATS,  &.C.,  given— each  of  which 
at  a  retail  6toro  would  cost  Fifty  Cents. 

RECEIPTS  FOR  COOKING,  THE  TOILETTE,  SICK-ROOM,  etc.,  etc. 

The  original  Household  Receipts  of  "  Peterson  "  are  quite  famous.  For  1868  our  "  Cook-Book  "  will  be  continued* 
EVERY  ONE  OF  THESE  RECEIPTS  HAS  BEEN  TESTED.  This  alone  will  be  worth  the  price  of  "Peterson." 
Other  Receipts  for  the  Toilette,  Sick-room,  etc.,  etc.,  will  be  given.   It  is  economy  in  housekeeping  to  take  "  Peterson." 

NEW  AND  FASHIONABLE  MUSIC  in  every  number.  Also,  Hints  on  Horticulture,  Equestrianism,  Etiquette, 
and  all  matters  interesting  to  ladies. 


TERMS— ALWAYS  IN  ADVANCE. 


1  Copy,  for  1  year,  $2.00 

3  Copies     "  4.50 

4  ■        "  6.00 


5  Copies,  1  year,  (ttiy°<ffir)  $8.00 
8  "  "  (X^T)  12.00 
14     "      "       (aDuVoftoc^er)  20.00 


A  CHOICE  OF  PREMIUMS.  Where  a  person  is  entitled  to  an  extra  copy  for  getting  up  a  club,  there 
will  be  sent,  if  preferred,  instead  of  the  extra  copy,  a  superb  premium  mezzotint  for  framing,  (size  27  inches  by  20.) 
44  Washington  parting  from  his  Generals,"  or  a  Lady's  Illustrated  Album,  handsomely  bound  and* gilt,  or  either  of 
tiie  famous  "Bontan  Mezzotints,"  the  same  size  as  the  "  Washington."  Always  state  whether  an  extra  copy  or  one  of 
fkese  other  premiums  is  preferred;  and  notice  that  for  Clubs  of  three  or  four,  no  premiums  are  given.  In  remitting,  get 
aj>ost-office  order,  or  a  draft^on  Philadelphia  or  New  York;  if  neither  of  these  can  be  had,  send  green-backs  or  bank 
notes.  *4>o  not  register  your  letters. 

Address,  post-paid, 

CHARLES  J.  PETERSON, 

49s  Specimens  sent  to  those  wishing  to  get  up  Club*.  No.  306  Chestnut  Street,  Philadelphia,  Pa. 


T.  B.PETERSON  &  BROTHERS'  PUBLICATIONS 


HUMOROUS  AMERICAN  WORKS. 

With  Illuminated  Covers, 

Major  Jones'  Courtship. ..75 

Major  Jones'  Travels  75 

Simon  Suggs's  Adven- 
tures and  Travels  75 

Major  Jones'  Chroncles  of 
Pineville  75 

Polly  Peablossom's  Wed- 
ding 75 

Widow  Rugby's  Husband.75 

Big  Bear  or  Arkansas  75 

Western  Scenes,  or  Life 
on  the  Prairie  75 

Streaks  of  Squatter  Life. .75 

Pickings  from  Picayune.. 75 

Stray  Subjects,  arrested 
and  Bound  Over  75 

Louisiana  Swamp  Doctor.. 75 

Charcoal  Sketches  75 

Misfortunes  Peter  Faber...75 

Yankee  among  Mermaids. .75 

Drama  in  Pokerville  75 

N.  Orleans  Sketch  Book. ..75 

The  Quorndon  Hounds.... 75 


and  Beautifully  Illustrated. 

My  Shooting  Box  75 

Warwick  Woodlands  75 

The  Deer  Stalkers  75 

Peter  Ploddy  75 

Adventures    of  Captain-* 

farrago  75 

Major  O'Regan'o  Adven-  * 

tures  .75 

Sol.  Smith's  Theatrical  » 

Apprenticeship  75 

Sol.  Smith's  Theatrical  ■ 

Journey-Work  75 

The  Quarter  Race  in  Ken-^ 

tucky  75 

Mysteries  of  Backwoods.  ..75 
Percival  Mayberry's  Ad- 
ventures and  Travels  75 

Yankee  Yarns  and  Yan- 
kee Letters  75 

Fudge  Fumble  75 

Aunt  Patty's  Scrap  Bag.. 75 

American  Joe  Miller  50 

Following  the  Drum  50 


PETERSONS'  "ILLUMINATED"  STORIES. 

With  Colored  Covers  and  Illustrated. 


Life  of  Dick  Parker  25 

Life  of  Jack  Ketch  25 

Mother  Brownrigg  25 

Galloping  Dick  25 

Biddy  Woodhull.  25 

Desperadoes  New  World. ..25 

Harry  Thomas  25 

Mrs.  Whipple  and  Jesse 

Strang's  Adventures.. ..25 
Life  of  Jonathan  Wild.... 25 

Lives  of  the  Felons  25 

Lite  Ninon  De  L'Enclos  ..25 

The  River  Pirates  25 

D»k  Shades  of  City  Life..25 

The  Rats  of  the  Seine  25 

Mysteries  of  Bedlam  25 

Charles  Raneford  25 


Mysteries  of  a  Convent.. .25 

Mysterious  Marriaee  25 

Captain  Blood,  the'High- 

wayman  25 

Captain  Blood  and  the 

Beagles  ..25 

Highwayman's  Avenger  .  .25 

Mary  Bateman  25 

Rody  the  Rover  25 

Raoul  De  Surville  25 

Sixteen-Stringed  Jack's 

Fight  for  Life  25 

Rose  Warrington  25 

Ghost  Stories  25 

Life  of  Arthur  Spring. ...25 

The  Valley  Farm  25 

The  Iron  Cross  25 


MILITARY  NOVELS. 

With  Illuminated  Military  Covers,  in  Colors. 


Charles  O'Malley  75 

lack  Hinton  15 

The  Knight  of  Gwynne...75 

Harry  Lorrequer  75 

Tom  Burke  of  Ours  75 

Arthur  O'Leary  75 

Con  Cregan  75 

Kate  O'Donoghue  75 

Herace  Templeton  75 

Davenport  Dunn  75 

Following  the  Drum  50 

Valentine  Vox  75 

Twin  Lieuteuants  "5 

Stories  of  Waterloo  75 

The  Soldier's  Wife  75 


Three  Guardsmen  75 

Guerilla  Chief  75 

Jack  Adam's  Adventures. .75 

Twenty  Years  After  75 

Bragelonne,  Son  of  Athos.75 
Wallace,  Hero  Scotland.l  00 
Forty-five  Guardsmen.... 75 
Tom  Bowling's  Advent's.  .75 

Life  of  Robert  Bruce  75 

The  Gipsy  Chief  75 

Massacre  of  Glencoe  75 

Life  of  Guy  Fawkes  75 

Child  of  Waterloo  75 

Advent's  of  Ben  Brace. ...75 
Life  of  Jack  Ariel.,  75 


GEORGE  LIPPARD'S  WORKS. 


The  Quaker  City;  or, 
Monks  of  Monk  Hall. 51 50 

Paul  Ardenheim   1 60 

Washington  and  his 
Generals,  or  Legends 
of  the  Revol  ution . . . .  1  50 

Blanche  of  Brandy  wine  1  50 
Above  in  cloth  $2  each. 


Mysteries  of  Florence. . #1  00 

The  Empire  City  75 

Memoirs  of  a  Preacher .. .  .75 

The  Nazarene  ....!T  75 

Washington  and  his  Men.. 75 

Legends  of  Mexico  50 

The  Entranced  25 

Bank  Director's  Son  25 


J.  F.  SMITH'S  WORKS. 

The  Usurer's  Victim;  or     I  Adelaide  Waldgravej  or, 
Thomas  Balscombe  75  |    Trials  of  a  Governess  ...75 

BULWER'S  (LordLytton)  NOVELS. 

The  Roue  50  I  Falkland  25 

The  Oxonians  50  |  The  Courtier  25 

MILITARY  AND  ARMY  BOOKS. 

U.S.  Light  Infantry  Drill.,25  I  Ellsworth's  Zouave  Drlll.,25 
U.S.  Government  Infan-     I  The  Soldier's  Companion. .25 
try  and  Rifle  'luetics...  .25  |  The  Soldier's  Guide  25 

LIEBIG'S  WORKS  ON  CHEMISTRY. 

Agricultural  Chemistry  ..25  I  The  Potato  Disease,  and 

Animal  Chemistry  25  |    how  to  prevent  it  25 

Liebig's  Complete  Works  on  Chemistry.   Containing  all 
of  Professor  Leiblg's  writings,  in  cloth.   Price  $2.00. 

WADSWORTH'S  SERMONS. 

America's  Mission  25  I  Thanksgiving!  a  Thanks- 
Thankfulness  and  Char-         giving  Sermon  15 

*acter  25  |  Politics  in  Religion  12 

Henry  Ward  Beecheron  War  and  Emancipation  15 

Kev.  William  T.  Brantley's  Union  Sermon  15 


GOOD  BOOKS  at  75  CENTS  EACH, 

LejtonHall.    By  Mark  Lemon   .■  j* 

Elsie's  Married  Life.   By  Mrs.  Daniels  ""jm 

TheBrigand;  or  Demon  of  North.  By  Victor  HuKa"*71 
The  Irish  Sketch  Book.  By  Wm.  M.  Thackeray?..-" '  "7% 
Roanoke;  or,  Where  is  Utopia?  By  C.  H.  Wiley  .  "75 
The  Crock  of  Gold.  By  Martin  Farquhar  Tupper.  ■-  **W 
The  Twins  and  Heart.  By  Martin  Farquhar  TnppVr  "75 
Ned  Musgrave;  or  Most  Unfortunate  Man  in  the  World  75 
The  Red  Indians  of  Newfoundland,  Illustrated  ...  75 
Webster  and  Hayne's  Speeches  in  Reply  to  Col.  Foot  el  75 

'"   Whitehall  £.7.75 

Mysteries  of  Three  Ci'ties.75 


The  Beautiful  Nun  75 

Banditti  of  the  Prairie  75 

Tom  Racquet  75 

Salathiel,  by  Croly  75 

Corinne.or  Italy  75 

Aristocracy  ....75 

Inquisition  in  Spain  75 

Flirtations  in  America.... 75 
The  Coquette  75 


Paul  Periwinkle  <:...73 

Genevra  751 

Nothing  to  Say  75 

Father  Clement,  olotrr.  ...75 
do.  paper.  .,.50 

Miser's  Heir,  pa.  50;  do.  75 
New  Hope;  or  Rescue5;..  75 


Illustrated  Life  and  Campaigns  of  General  U.  S.  Grant ! 
f  Cloth  fll.OO,  or  in  paper  75  cents.  "  1 

Illustrated  Life  and  Services  ot  Major-General  Philip  H 
►   Sheridan.    Cloth,  gl. 00 ;  or  in  paper  75  cents. 
Life  of  Andrew  Johnson.   Cloth  #1.00;  paper  75  cental 

GOOD  BOOKS  at  50  CENTS  EACH! 


The  Monk,  by  Lewis 

Diary  of  a  Physician  50 

Ella  Stratford  50 

Josephine  50 

Robert  Oaklands  50 

Abednego,  Money  Lender.50 
Female  Life  in  New  York. 50 

Agnes  Grey  50 

Bell  Brandon  50 

Beautiful  French  Girl.... 50 

Moreton  Hall  50 

Jenny  Ambrose  50 

Life  of  Gen.  McClellan...50 
Exposition  of  the  Knights  of' 
The  Orphans  and  Caleb  Field 


Admiral's  Daughter. .30 

The  Emigrant  Squire.  50 

The  Orphan  Sisters... ,....50 

Greatest  Plague  of  Life  50 

The  Two  Lovers  .50 

Fortune  Hunter  50 

Clifford  and  the  Actress.  .50 
Train's  Union  Speeches.. 50 

Romish  Confessional  50 

Allieford  50 

Victims  of  Amusements.  ,.50 

Violet  50 

Montague,  or  Almacks  50 

the  Golden  Circle  50 

I.    By  Mrs.  Oliphant  50 

Ryan's  Mysteries  of  Love,  Courtship,  and  Marriage  c0 

Trial,  Life  and  Execution  of  Anton  Probst  50 

Father  Tom  and  the  Pope.   Cloth  75;  or  in  Puper  50 

Lady's  and  Gentlemen's  Science  of  Etiquette.  By 

Count  D'Orsay  and  Countess  De  Calabrella  50 

Lardner's  One  Thousand  Ten  Things  Worth  Knowing..  .50 
Trial  of  the  Assassins  and  Conspirators  for  the  Murcer 
of  Abraham  Lincoln.  Cloth  51.50,  or  in  paper  50  cents. 

GOOD  BOOKS  at  25  CENTS  EACH. 


Mysteries  of  a  Convent...  .25 

The  Deformed  25 

Two  Prima  Donnas  25 

Mysterious  M  triage  25 

Jack  Downing's  Letters.. 25 

Rose  Warrington  25 

Charles  Ransford  25 

Abbey  of  Innismoyle  25 

Gliddon's  Ancient  Egypt..25 
Life  of  Bishop  Hughes ...  .25 

Life  of  General  Butler  25  , 

Aunt  Margaret's  Trouble.  By 


The  Woman  in  Grey.  By 

Mrs.  Gaskell  25 

Mysteries  of  Bedlam  25 

Book  of  Ghost  Storiei  25 

Iron  Cross  25 

The  Ladies'  Etiquette  25 

Philip  in  Search  of  a  Wife.25 
Nobleman's  Daughter. ...25 

Rifle  Shots  25 

Life  of  General  Meade  25 

Train  to  the  Fenians  25 

Chas.Dickens'Daughter..2a 

Madison's  Expositios  of  Odd  Fellowship  25 

Knowlson's  Complete  Farrier,  or  Horse  Doctor  £5 

Knowlson's  Complete  Cow  or  Cattle  Doctor  -j5 

The  Complete  Kitchen  and  Fruit  Gardener  25 

The  Complete  Florist  and  Flower  Gardeuer  25 

GOOD  BOOKS  at  $1.00  EACH. 

Adventures  of  Don  Quixote  and  Sancho  Panza  $1  00 

Whitefriars;  or,  the  Days  of  Charles  the  Second          1  00 

Petersons'  Complete  Coin  Book,  with  fac-siniiles  of 

all  the  Coins  in  the  World,  and  U.  S.  Mint  value         1  00 

Income  Tax  List  of  Residents  of  Philadelphia   1  00 

The  Married  Woman's  Private  Medical  Companion..  1  00 

Southern  Life   1  00  1  Gen.  Scott's  Portrait..  1  00 

Tangarua,  a  Poem         1  00  |  Henry  Clay's  Portrait..  1  00 

CHRISTY  &  WHITE'S  SONG  BOOKS. 

Christy  and  Wood's  Com- 
plete Song  Book  10 

Melodeon  Song  Book....  ..10 

Plantation  Melodies  10 

Ethiopian  Song  Book  10 


Serenader's  Song  Book... .10 

Budworth's  Songs  10 

Christy  and  White's  Com- 

Slete  Ethiopian  Melo- 
ies.  Cloth  Si  00 


LECTURES  AND  OTHER  BOOKS. 


Odd  Fellowship  Exposed. .13 

Sons  of  Malta  Exposed  13 

Life  of  Rev.  John  Mafflt.  .13 
Dr.  Berg  on  Jesuits  13 


Dr.  Berg's  Answer  to 

Archbishop  Hughes  13 

Train  and  Hughes  ...13 

Train  on  Slavery.  15 


Arthur's  Receipts  for  Preserving  Fruits,  etc  IS 

United  States  Card  of  Stamp  Duties,  official  15 

PETERSONS' "COUNTERFEIT 
DETECTOR  &  BANK  NOTE  LIST. 

Corrected  by  Drexel  &  Co.,  Bankers,  Philadelphia. 

Monthly,  per  annum  #1.50 

Semi-Mont hly,  per  annum   3.00 

Single  Numbers   15  Cents. 

To  Agents  SIO  a  hundred  net  ca-h. 
Subscriptions  may  commence  with  any  number.  Terms 
cash  in  advance.    Every  Business  man  should  subscribe. 
A  valuable  Business  Journal  and  Advertising  Medium. 


f&T  Copies  of  any  of  the  above  Works  will  be  sent  by  Mail,  free  of  Postage,  to  any  part  of  the  United 
States,  on  receipt  of  the  retail  price,  by  T.  B.  Peterson  &  Brothers,  Philadelphia,  Pa. 


